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CASES 

'.•'  ^iiaUED  AND  DETERMINED 

COURT  b^XING'S  BENCH, 


UPON  WRITS  OF  ERROR  FROM  THAT  BDURT  TO  THE  EXCHEQUER 

CHAMBER,    .-. 


k^Mlrm  Crfti^ 


IN  THE  SIXTH  fEAB  OF  THE  REIGN  OF  WILLIAM  IV. 


Tho  Jadges  who  usually  sat  in  Banc  this  term  were; 

Lord  DENMAN^X,       ^  ^  WILLIAMS,  J., 

PATTESON,  J^^^  '  y^  ^  •     COLERIDGE.  J. 

DOE  on  the  several  Demises  of  SPILSBURY  and  others  v.  Sir  FRANCIS 
BURDETT,  Baronet,  and  others. 

DOE  on  the  same  Demises  v,  SKYNNER  and  others. 

Lands  were  limited  to  such  uses,  &o.,  as  L.  shoald  appoint  by  her  last  will  and  testa- 
ment in  writing,  to  be  by  her  signed,  sealedt  andpubluhedf  in  the  presence  of,  and  aUeeied 
bf,  three  or  more  credible  wUneuee*  L.  signed  and  sealed  an  instrument,  containing  an 
appointment,  oommencing  thus : — **  I,  L.,  do  publish  and  declare  this  to  be  mj  last 
will  and  testament ;"  and  ending  thus : — *'  I  declare  this  only  to  be  my  last  will  and 
testament.  In  witness  whereof  I  haye  to  this  my  last  will  and  testament  set  my  hand 
and  seal  the  12th  day,  &o."  The  attestation  was  as  follows :—«  Witness,  0.  B.,  £.  B.» 
A.  B. :"  Held,  a  good  execution  of  the  power,  on  the  face  of  the  instrument. 

The  will  being  more  than  thirty  years  old :  Held  that,  on  production  of  it  in  the  aboye 
form,  the  fact  of  the  attestation  was  sufficiently  proyed,  though  one  witness  was  still 
aliye  and  was  not  called.  Quaere,  Whether  in  general  publication  be  essential  to  the 
yalidi^  of  a  will  f 

These  were  actions  of  ejectment;  the  first  for  lands  in  Derbyshire,  the  second 
for  lands  in  the  town  and  county  of  Nottingham.  On  tho  respective  trials,  in 
P^-.  1834,  *before  Tindal,  C.  J.,  at  the  Derbyshire  Lent  Assises,  and  Lir- 
^  -'  TLEDALE,  J.,  at  the  Nottingham  Lent  Assises,  verdicts  were  found  for 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon  two  cases.  The  facts 
stated,  so  far  as  they  are  material  to  the  judgment,  were  as  follows. 

By  a  settlement,  made  (4th  and  6th  December,  1787)  upon  the  marriase  of 
Lydia  Henning  Ward  with  William  Augustus  Skynner,  certain  of  the  lands  in 
question  were  limited  (after  certain  uses  and  trusts,  which  had  failed  to  take 
^ecty  or  had  been  exhausted),  after  the  decease  of  the  said  Lydia  Henning 
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&  S.  512,  and  Doe  dem.  Hotchkiss  v,  Pearce,  6  Taant.  402.  Stanhope  v.  Keir, 
2  Sim.  &  Stu.  37,  was  decided  by  Sir  John  Leach,  when  Yice-Cbancellor : 
but  he  afterwards,  when  Master  of  the  Rolls,  laid  down  a  different  doctrine  in 
Buller  V,  Bart,*  and  held  that  the  attestation  showed  that  all  had  been  done  in 
the  presence  of  the  witnesses,  which  was  stated  in  the  body  of  the  deed.  That 
is  consistent  with  common  sense ;  the  case  is  as  if  the  witnesses  had  heard  the 
party  say,  "  I  publish,"  and  had  signed  as  witnesses.  In  Moodie  v,  Reid,  7 
Taant.  355,  cited  in  that  case,  the  question  turned  on  the  meaning  of  the 
word  "  published."  There,  the  body  of  the  will  specified  the  signing,  but  not 
the  publication  ;  and  Gibbs,  C.  J.,  said,  "  The  witnesses  have  clearly  attested 
the  signing,"  though  the  attestation  specified  nothing.  Now  here  the  body 
of  the  will  contains  an  assertion  of  the  performance  of  all  the  requisites.  It 
must  be  contended,  on  the  other  side,  that  the  witnesses  attest  nothing :  if  they 
attest  anything  they  attest  all  that  is  stated  in  the  will.  Admitting,  there- 
fore, that  the  cases,  where  there  is  a  partial  specification  in  the  *atte8ta^  ^^^ 
tion,  are  rightly  decided  (although  they  seem  opposed  to  the  decisions  on  I-  -■ 
sect.  5  of  the  Statute  of  Frauds),  the  present  case  is  precisely  within  the  rule 
in  Buller  v.  Burt;*  and  Ward  v.  Swift,  1  Cr.  &  M.  171,  8.  C.  3  Tyrwh.  122, 
is  upon  the  same  principle.  The  retrospective  statute  of  54  O.  3,  c.  168,  can- 
not be  considered  a  legislative  declaration  that  the  law  requires  a  specification 
of  the  formalities  in  the  attestation ;  it  was  passed  merely  to  remedy  the  omis- 
sion of  the  fact  of  signing  in  attestations  already  made,  and  it  treats  the  law  as 
doubtful. 

Freston  in  reply.  The  argument  on  the  other  side  is,  that  the  attestation 
has  the  same  effect  as  if  the  words  used  in  the  body  of  this  will  were  inserted 
in  the  attestation.  If  that  were  so,  the  question  in  Ward  v.  Swift,  1  Or.  &  M. 
171,  S.  C.  3  Tyrwh.  122,  could  not  have  arisen ;  for  Lord  Ltndhurst,  1  Gr. 
&  M.  174,  3  Tyrwh.  125,  there  clearly  considered  that  the  publication  was 
asserted  in  the  will.  Cur.  adv.  vuU, 

In  this  term  (November  24th),  Lord  Denman,  C.  J.,  delivered  the  judg- 
ment of  the  Court.  After  reading  the  material  points  of  the  settlement  of 
1787,  and  the  will,  his  Lordship  proceeded  as  follows. 

The  defendants  claim  under  that  will,  contending  that  it  is  made  in  pursu- 
ance of,  and  is  a  due  execution  of,  the  power  in  the  marriage  settlement.  The 
plaintiff  says  that  it  is  not  a  due  execution  of  the  power  in  the  marriage  settle- 
ment ;  and  he  claims  under  the  subsequent  limitation  of  the  settlement.  And 
one  ^question  in  the  special  case  is,  whether  that  will  be  a  due  execution  p^q-. 
of  the  powers  in  the  marriage  settlement.  >-    -■ 

At  the  beginning  of  the  will,  Lydia  Henning  Ward  publishes  and  declares 
that  to  be  her  last  will  and  testament.  At  the  end  of  it  she  declares  that  only 
to  be  her  last  will  and  testament,  and  says,  '^  In  witness  whereof  I  have,  to  this 
my  last  will  and  testament,"  <<  set  my  hand  and  seal  the  12th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1789."  And  then  there  is  signed  the  name  Lydia 
Henning  Skynner,  and  a  seal  opposite  to  it. 

On  the  face  of  the  instrument,  therefore,  it  appears  that  at  the  beginning  of 
the  will,  she  publishes  it,  and  at  the  end  she  declares  it  to  be  her  last  will  and 
testament,  and  that  she  puts  her  hand  and  seal  to  it;  and  there  is  her  hand  and 
seal  in  hci  actually  put  to  it.  Therefore,  on  the  face  of  the  instrument  itself, 
it  purports  to  be  her  will,  and  to  be  signed,  sealed;  and  published  by  her^  and 
her  name  and  seal  are  afiixed. 

It  was  proved  by  the  depositions  of  Charles  Ball  and  Elizabeth  Ball,  now  de- 
ceased, as  stated  in  the  case;  that  the  will  was  signed,  sealed,  and  published  by 
Lydia  Henning  Skynner,  in  the  presence  of  Charles  Ball,  Elizabeth  Ball,  and 
Ann  Ball.  Objections  were  made  to  these  depositions,  in  this  stage  of  the  pro- 
ceedings, and  considering  the  parties  to  the  suit,  were  not  admissible  in  evidence ; 
and  also  that,  there  being  one  of  the  witnesses  who  was  alive,  that  witness  ought 
>  Cited  from  MS.    See  p.  15,  post 
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to  havo  been  called.  We  think  these  objections;  if  well  founded  on  general 
principles  in  themselves,  are  not  material  in  the  present  case,  for  the  reasons 
which  will  be  given  hereafter. 

p^1^-|  Bat  then,  as  the  settlement  creating  the  power  requires  '''the  signing, 
*-  -^  sealing,  and  publishing,  not  only  to  be  in  the  presence  of  but  also  to  be 
attested  by,  three  or  more  witnesses,  unless  they  attest  the  signing,  sealing,  and 
publishing,  the  mere  fact  of  its  being  signed,  sealed  and  published,  in  their  pre- 
sence, would  not  support  the  instrument. 

The  plaintiff  says,  that  the  attestation  ought  to  have  expressed  that  the  will 
was  signed,  sealed,  and  published,  by  Mrs.  Skynner  in  the  presence  of  the  three 
witnesses,  and  that,  it  being  not  so  expressed,  the  will  is  a  void  execution  of  the 
power.  On  the  other  hand  the  defendants  say  that,  whatever  might  have  been 
the  case  if  some  of  the  requisites  of  signing,  sealing,  and  publishing  had  been 
expressed  in  the  attestation,  and  it  had  been  silent  as  to  the  others,  yet  this, 
being  a  general  attestation  without  going  into  any  particulars,  must  be  taken  to 
affirm  that  all  has  been  done  in  the  presence  of  the  witnesses  which  is  stated  in 
the  body  of  the  will :  and,  as  it  is  there  stated  that  the  will  was  signed,  sealed, 
and  published,  the  attestation  must  be  taken  to  attest  that  all  those  things  have 
been  done. 

But  it  may  be  said,  here  are  three  ingredients,  which  together  make  one  entire 
complex  substance,  which  must  be  verified  in  toto ;  and,  though  each  taken  by 
itself  is  proved,  yet,  as  it  does  not  express  that  the  attestation  applies  to  the 
whole,  it  may  apply  to  one  or  two,  or  to  all  the  three  ingredient  parts,  and  it  is 
uncertain  to  which  it  refers,  and,  therefore,  it  is  uncertain  and  must  be  rejected 
altogether.  And  several  cases  on  this  point  are  referred  to,  none  exactly  ad  ideniy 
yet  containing  a  sufficient  body  of  legal  reasoning  and  authority  to  make  the 
principle  of  these  cases  applicable  to  the  present. 

P^l  I ,  *The  case  most  relied  upon  is  that  of  Wright  v,  Wakeford,  which  first 
^  -'  came  on  in  the  Court  of  Chancery,  17  Yes.  454 ;  on  a  bill  filed  for  a 
specific  performance  of  an  agreement  for  the  sale  of  an  estate ;  wherein  Lord 
Eldon  directed  a  case  to  be  made  for  the  opinion  of  the  Court  of  Common  Pleas, 
which  was  done ;  and  it  is  reported  in  Taunton,  4  Taunt.  213 ;  Mansfield,  C.  J. 
was  of  opinion  that  the  attestation  must  be  understood  to  apply  to  the  signing, 
as  well  as  to  the  sealing  and  delivery ;  but  the  other  judges.  Heath,  Lawrence, 
and  CHABiBRi;,  were  of  opinion  that  the  signature  of  the  parties  was  not  com- 
prehended in  the  words  made  use  of  in  the  attestation.  The  principle  of  this 
decision  was  adopted  by  the  whole  Court  of  King's  Bench  in  a  subsequent  case 
of  Doe  dem.  Mansfield  v.  Peach,  2  M.  &  S.  576 ;  and  in  Wright  v.  Bariow,  8 
M.  k  S.  512 ;  and  by  the  Court  of  Common  Pleas  in  Doe  dem.  Hotchiss  v, 
Pearce,  6  Taunt.  402. 

The  present  case,  in  our  opinion,  differs  from  these,  which  may  have  been 
decided  on  the  ground  that,  the  attestation  embracing  part  but  not  the  whole, 
the  maxim  es^ressio  vnius  e$t  exclusio  aUerius  is  to  be  applied  to  them. 

Before  the  case  of  Wright  v.  Barlow,  d  M.  &  S.  512,  an  act  of  parliament, 
(54  G.  3,  c.  168)  had  passed,  to  remedy  the  inconvenience  and  mischief  which 
might  have  occurred  in  consequence  of  the  decision  of  Wright  v.  Wakeford,  4 
Taunt.  213,  and  the  other  cases :  that  act  had  only  a  retrospective  effect :  but, 
if  cases  similar  to  Wright  v.  Wakeford,  4  l^nnt.  213 ;  and  the  other  cases, 
r*121  ^^^  °^^  ^  considered,  that  act  of  parliament  might  be  contended  *to 
l>  -*  operate  as  a  legislative  declaration  that  those  cases  were  rightly  decided. 
But,  though  the  act  was  mentioned  in  Wright  v.  Barlow,  3  M.  &  S.  512,  it  did 
not  draw  forth  any  opinion  from  the  Court  that  it  had  the  effect  of  such  a  legis- 
lative declaration. 

But  there  is  another  class  of  cases,  where  the  attestation  has  been  general, 
SB  in  the  case  here,  and  their  application  to  the  present  case  must  now  be 
ofmsidered. 
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In  the  case  of  Hoodie  v.  Reid,  the  Yice>ChaDcellor,  1  Mad.  516,  directed  a 
case  to  be  sent  for  the  opinion  of  the  Court  of  Common  Pleas,  which  was  done, 
and  the  case  is  reported  in  7  Taunt.  355.  By  a  marriage  settlement,  trustees 
were  to  stand  possessed  of  certain  moneys,  in  trust  for  such  persons,  and  for  such 
intents  and  purposes,  and  in  such  manner,  as  Sarah  Crowther,  by  any  deed  or 
instrument  in  writing  to  be  by  her  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  to  be  by 
her  signed  and  published  in  the  presence  of,  and  attested  by  two  or  more  credi- 
ble witnesses,  should  direct  or  appoint.  The  execution  of  the  power  was  by  the 
will  of  Sarah  Moodie,  who,  after  expressing  a  hope  that  no  means  would  be 
taken  to  set  aside  her  bequests,  even  though  it  should  be  found  that  due  forms 
wore  wanting  to  render  them  properly  valid  according  to  law,  concluded  thus : — 

<<  These  my  last  bequeaths  signed  by  me  this  4th  day  of  February,  1812. 

Sabah  Moodib. 

Witness  A.  B. 
CD. 

*The  two  witnesses  to  the  will  were  examined,  and  stated  that  Sarah  pici  q-i 
Moodie  signed  or  subscribed  her  name  in  the  presence  of  the  witnesses :  ^  -* 
and  one  of  them  further  stated  that,  from  what  Sarah  Moodie  said  in  her  pre- 
sence and  hearing  on  that  occasion,  the  deponent  understood  that  the  paper 
writing  was  her  will :  and  another  witness  said  that,  from  the  expressions  made 
use  of  by  the  said  Sarah  Moodie  at  the  time  of  her  signing  the  said  writing, 
she  understood  that  such  writing  was  the  will  of  Sarah  Moodie.  The  question 
was,  whether  this  will  was  a  due  execution  of  the  power  ?  Lord  Chief  Justice 
OiBBS  makes  some  remarks  upon  this  case :  he  says,  '^  here  the  power  is  to  be 
exercised  by  a  will  signed  and  published.  Therefore  there  must  be  some  publi- 
cation here :  the  will  must  be  signed,  published  and  attested :  and  there  must 
therefore  be  some  attestation  here,  of  signing  and  publication."  He  goes  on  to 
add,  '<  Though  the  most  respected  late  Chief  Justice  of  this  Court  differed  from 
the  other  Judges  in  Wright  v,  Wakeford,  4  Taunt.  213,  it  is  established  by 
that  case,  that  the  witnesses  must  attest  everything  that  is  necessary  for  the 
execution  of  the  power.  Here  the  witnesses  have  clearly  attested  the  signing; 
the  question  is,  whether  they  have  attested  the  other  formality,  of  publication, 
in  attesting  the  signing.  If  the  act  of  the  testatrix  in  calling  on  the  witnesses 
to  attest  her  will,  be  a  publication  of  it,  then  their  attesting  that  she  signed  it, 
attests  her  publication  also,  because  they  attest  that  by  which  she  publishes  it." 

In  that  case,  on  a  general  form  of  attestation,  the  power  was  held  not  to  be 
well  executed.  But,  from  the  ^language  of  the  Chief  Justice  Oibbs,  it  p^i^i 
seems  as  if  the  decision  had  been  on  the  ground  that,  in  fact,  there  was  I-  ^ 
no  publication,  which  the  power  required ;  but,  if  there  had  been  in  fact  a  pub- 
lication, the  general  form  of  attestation  would  have  been  sufficient.  At  the  same 
time,  however,  taking  the  actual  decision  and  the  reasons  altogether,  we  think 
that  it  does  not  lead  us  to  any  clear  conclusion  as  applicable  to  the  present  case. 

Having  cited  this  case,  we  feel  that  we  ought  to  notice  an  opinion  expressed 
by  Lord  Chief  Justice  Oibbs,  that  "  a  will,"  as  such,  requires  no  publication. 
He  says,  "  be  publication  what  it  may,  a  will  may  be  good  without  it."  The 
opinion  thus  expressed,  of  so  very  eminent  a  judge  as  Lord  Chief  Justice  Oibbs, 
and  more  particularly  when  he  called  on  the  bar  to  say  what  publication  was, 
and  he  did  not  wonder  that  he  had  no  answer,  might  certainly  be  taken  to 
imply  that  such  was  the  law.  We  do  not  at  all  say  whether  we  think  it  is  law 
or  not,  but  only  that,  having  cited  the  case,  we  do  not  mean  to  be  taken  to 
acquiesce  in  that  opinion,  and  we  leave  the  matter  as  it  was  before  that  opinion 
was  expressed. 

The  next  case  of  a  general  attestation  is  that  of  Stanhope  v.  Kier,  2  Sim.  k 
Stu.  37.  The  power  was  for  Eugenia  Stanhope,  <<by  her  last  will  s^nd  testament 
in  writing;  or  any  codicil  or  codicils  to  the  same,  signed  and  published  by  her 
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in  the  presence  of  and  attested  by  three  or  more  credible  witnesses/'  to  appointy 
&e.  The  execution  of  the  power  was  by  a  will  in  the  following  amongst  other 
words : 

"I  Eugenia  Eeir,  formerly  Eagenia  Stanhope,  hereby  give  and  bequeath  all 
_-.^-|  that/'  &c.  &c. ;  ^'and  this  is  my  *last  will  and  testament,  made  and 
L      J  signed  in  the  year  of  our  Lord  1818,  on  the  19th  day  of  November,''  &o. 

(Signed)  Eugenia  Keib  (L.  S.) 

In  the  presence  of"        A.  B. 
CD. 
E.  F. 
To  a  bill  filed  to  have  a  declaration  made  as  to  the  property,  on  the  ground  that 
the  will  was  not  executed  according  to  the  power,  the  defendant  pleaded  the  will, 
and  set  forth  the  will  and  attestation,  and  averred  that  the  will  was  signed  and 
published  in  the  presence  of  and  attested  by  three  witnesses,  &c.  &c.     On  the 
argument  for  the  bill  it  was  insisted  that  the  appointment  was  not  duly  made 
by  the  will.     It  was  admitted  that  the  power  required  that  the  witnesses  should 
attest  the  signing  and  publishing  of  the  appointment,  but  insisted  that  the  decla- 
raUon  with  which  the  will  concluded  was  in  effect  a  publication,  as  well  as  a 
signing,  and  that  the  witnesses,  by  adding  their  names  to  this  declaration,  at- 
t^ted  both  facts.     The  yice-Chancellor,  Sir  John  Leach,  said  he  could  not 
assume  more  from  the  attestation  than  that  they  saw  Mrs.  Eeir  sign  the  instru- 
ment, and  overruled  the  plea. 

«  Whether  or  not  we  entirely  agree  with  the  Vice-Chancellor's  observations  in 
this  case,  we  must  remark  that  though  the  attestation  was  general,  it  imme- 
diately follows,  and  may  be  taken  as  adopting,  a  statement  by  the  testatrix  that 
the  will  was  signed  by  her,  not  signed  and  published,  in  the  terms  of  the  power. 

It  is  to  be  observed  that  Sir  John  Leach  was  the  Master  of  the  Rolls  who 
decided  BuUer  v.  Burt,  which  we  are  now  about  to  mention. 
^^^^  Id  the  case  of  Buller  v.  Burt,  which  was  heard  before  '*'the  Master  of 
L  "^J  the  Rolls  (Sir  John  Leach),  on  the  25th  of  February,  1829,  which  is 
not  reported,  but  a  copy  of  which  case  has  been  furnished  to  us,  Mrs.  Louisa 
Smith,  a  married  woman,  being  by  settlement  empowered  to  dispose  of  certain 
personal  property  by  any  deed  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  executed  an  instrument  purporting  to  be  a 
duposition  of  part-  of  that  property  in  favor  of  the  defendant  Burt.  This  in- 
strument concluded  with  the  following  words : — 

''  Signed  and  sealed  at  Cotton  aforesaid,  this  13th  day  of  September,  in  the 
year  of  oar  Lord  1813,  by  L.  Smith,  (L.  S.) 

Witness,  John  H.  Bubt. 

Hannah  Bowles." 

The  plaintiffs  by  their  bill  alleged  that  the  instrument  of  the  20th  of  Sep- 
tember, 1813  had  never  been  delivered,  and  that  even  if  it  had  been  delivered, 
it  was  not  a  due  execution  of  the  power.  The  defendant  Burt,  who  claimed 
under  the  appointment,  swore  that  he  believed  that  the  instrument  had  been 
delivered  by  Mrs.  Smith  to  his  father  J.  H.  Burt,  among  whose  papers  it  had 
been  found.  The  only  question  argued  at  the  hearing  was,  whether  the  instru- 
ment was  a  due  execution  of  the  power  ? 

The  Master  of  the  Rolls  (Sir  John  Leach),  said,  "  the  attestation  of  the  wit- 
nesses being  considered  a  part  of  the  appointment,  it  must  follow  that  when  the 
words,  '  toUuesseM,'  without  more,  is  used  in  the  attestation,  it  affirms  that  all  has 
been  done  in  the  presence  of  the  witnesses  which  is  stated  in  the  body  of  the 
deed.  Here,  in  the  body  of  the  deed,  it  is  stated  to  be  signed  and  sealed,  but 
nyr^  it  is  not  stated  to  have  been  delivered;  '^'and,  as  the  general  word  '  wit- 
^  ^  nesses'  can  affirm  no  more  than  the  deed  states,  there  is  in  this  case  no 
attestation  of  that  essential  part  of  that  which  is  required  for  the  due  execu- 
tion of  the  power,  the  delivery  of  the  deed;  the  power  therefore  is  not  well 
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executed/'  The  Master  of  the  Rolls  goes  on  to  say,  ''  the  case  of  Moodie  v. 
Reid,  1  Mad.  516,  7  Taunt.  855 ;  is  in  principle  a  complete  authority  for  this 
decision.  He  adds,  <'  the  difference  in  circumstances  between  the  two  cases  is, 
only,  that  there  the  word  '  published'  was  omitted  in  the  body  of  the  deed,  and 
here  the  omission  is  of  the  word  '  delivered.' " 

In  this  case,  therefore,  the  general  form  of  attestation  was  held  not  sufficient 
to  make  the  instrument  a  good  execution  of  the  power ;  but  the  reason  is  very 
satisfactorily  explained  in  the  judgment  of  the  Master  of  the  Rolls,  in  which 
judgment  we  fully  acquiesce. 

The  latest  reported  case  on  this  subject  is  Ward  v.  Swift,  1  Cr.  &  M.  171 ; 
S.  C.  3  Tyrwh.  122.  And  there,  under  indentures  of  lease  and  release,  a  power 
was  given  to  Mary  Swift  to  appoint,  as  she  by  any  deed,  &o.,  or  by  her  last  will 
and  testament  to  be  by  her  duly  executed  and  published  under  her  hand  and 
seal,  in  the  presence  of,. and  to  be  attested  by,  three  or  more  credible  witnesses, 
should  direct,  limit,  or  appoint,  &c.  And,  on  the  5th  of  August,  1801,  the  said 
Mary  Swift  signed,  sealed,  and  delivered,  as  and  for  her  last  will  and  testament^ 
an  instrument,  of  which  the  signature  and  attestation  are  as  follows : — 

<<  In  witness  whereof  I  have  set  my  hand  and  seal  hereto,  this  5th  day  of  Au- 
gust, A.  D.  1801,  in  the  presence  of  the  under  written. 

Mart  Swipt."  (L.  S.) 

*<<  Signed,  sealed,  and  delivered,  this  5th  day  of  August,  1801,  as  the    r*i  o-i 
last  will  and  testament  of  the  said  testatrix,  Mary  Swift,  who,  in  her   ^      ^ 
presence,  and  in  the  presence  of  each  other,  have  put  our  names  as  witnesses  - 
thereof. 

H.  P. 
I.  G. 
R.  F.'' 

On  the  trial  of  an  issue,  the  jury  found  that  Mary  Swift  signed,  sealed,  and 
delivered  the  instrument  as  her  last  will  and  testament,  in  the  presence  of  the 
three  witnesses  who  attested  the  execution.  The  Court  of  Exchequer,  on  a  case 
reserved,  certified  that  it  was  a  due  execution  of  the  power.  The  main  ques- 
tion seems  to  have  been,  whether  there  was  a  publication  of  the  will.  This  case 
was  much  relied  upon  for  the  defendants.  We  do  not  feel  that  it  operates  far- 
ther than  to  show  that  the  precise  words  of  the  power  need  not  be  pursued  in 
the  attestation,  but  that  an  attestation  containing  equivalent  words  may  be  good. 

Here  the  power  requires  that  the  will  should  be  signed,  sealed,  and  published, 
in  the  presence  of,  and  be  attested  by,  three  or  more  witnesses.  The  will,  on 
the  face  of  it,  has  all  the  requisites  which  the  power  requires.  It  purports  to 
bo  published,  and  to  be  signed  and  sealed ;  and  the  attestation  is  a  general  one, 
and  which  we  are  of  opinion,  in  the  language  of  the  Master  of  the  Rolls  in 
Buller  V.  Burt,  ant^,  p.  15,  affirms  that  all  has  been  done  in  the  presence  of  the 
witnesses  which  is  stated  in  the  body  of  the  instrument.  And,  therefore,  upon 
the  form  of  the  instrument,  we  are  of  opinion  that  it  is  a  good  execution  of  the 
power. 

*Our  principal  remarks  hitherto  have  been  on  the  attestation ;  but,  r^ciq-i 
besides  the  attestation,  it  is  necessary  to  have  the  fact  proved  by  evidence,  ^  ^ 
that  it  was  signed,  sealed,  and  published,  in  the  presence  of  three  or  more  wit- 
nesses. 

We  before  stated  that  the  depositions  were  objected  to,  on  the  ground  that 
depositions,  taken  under  the  circumstances  these  were,  could  not  be  received  in 
evidence ;  and  also  that,  one  of  the  subscribing  witnesses  being  alive,  that  wit- 
ness ought  to  have  been  called,  notwithstanding  the  case  of  Wright  v.  Doe  dero. 
Tatham,  1  A.  &  E.  8 ;  but  we  said  these  objections  were  immaterial  for  the 
reasons  we  should  afterwards,  and  which  we  now,  give. 

The  will  is  more  than  thirty  years  old,  and  therefore  proves  itself,  without 
calling  any  witnesses,  even  were  they  all  alive. 
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Bat  then,  on  the  will  being  put  in,  it  must  appear  to  be  witnessed  in  such  a 
way  as  proYCs  that,  on  the  face  of  it,  it  was  regularly  executed  according  to  the 
power;  and,  as  we  are  of  opinion  that  the  attestation  goes  the  whole  length,  as  far 
as  the  mere  attestation  goes,  that  all  the  requisites  of  the  power  were  complied 
with,  it  therefore  purports,  on  the  face  of  it,  to  haye  been  executed  with  all  the 
requisites,  and  it  then  becomes  an  instrument  which  proves  itself,  just  as  much 
as  any  other  instrument  of  that  age,  whether  deed,  or  will,  or  other  instrument, 
proves  itself. 

Something  was  said  in  argument  respecting  the  Statute  of  Frauds,  which 
requires  all  devises  of  lands  to  be  in  writing,  and  signed  by  the  party  so  devis- 
ing the  same,  or  by  some  other  person  in  his  presence  and  oy  his  express  direc- 
tions, and  to  be  attested  and  subscribed  in  the  presence  of  the  said  devisor  by 
r^^Ol  ^^^^^  ^^  ^^'^  credible  ^witnesses ;  and  there  is  no  doubt  whatever  but 
I-  ^  that  an  attestation  in  the  present  form  would,  both  on  principle  and  de- 
cided cases,  be  sufficient  to  satisfy  the  words  of  the  Statute  of  Frauds.  All 
that  the  statute  requires  to  be  done  by  the  testator  himself  is,  that  he  should 
siV^  the  will ;  and  one  may  call  that  the  statutory  power  or  direction ;  and  then, 
if  it  be  in  fact  signed  and  witnesses  put  their  names  as  witnesses  to  a  document 
with  the  signature  before  their  eyes,  and  that  is  all  that  the  statute  requires 
them  to  attest,  no  doubt,  one  would  suppose,  could  ever  be  entertained  that 
that  was  an  attestation  of  the  signing.  But,  as  the  power  in  this  case  requires 
other  things  to  be  attested  besides  the  signing,  we  think  it  requires  more  dis- 
cussion and  consideration  than  would  arise  on  the  Statute  of  Frauds ;  and  there- 
fore, thoagh,  as  far  as  it  goes,  the  attestation  under  the  Statute  of  Frauds  may 
assist  the  decision,  something  more  is  requisite  to  enable  us  to  come  to  the 
conclusion  we  have  done. 

The  special  case  presents  other  points  for  our  consideration,  as  to  the  effect 
of  the  proceedings  in  the  Court  of  Chancery  and  the  copyhold  court,  and  the 
fines.  But,  in  the  view  we  have  taken  of  the  case,  those  points  need  not  be 
noticed. 

Upon  the  whole  of  the  case,  we  are  of  opinion  that  there  must  be  judgment 
for  the  defendants. 

The  same  question  that  we  have  been  considering  arises  also  in  the  case  of 
Doe  dem.  Spilsbury  and  another  v.  Skynner  and  others ',  and  in  that  case  also 
there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants  in  each  case.  See  Pearse  v,  Morrice,  2  A.  & 
E.  84. 


P^.^   ^WILLIS  and  Another,  Assignees  of  NORCLIFFE,  a  Bankrupt,  v.  The 
>>      -^  Governor  and  Company  of  the  Bank  of  ENGLAND. 

Giving  cash  for  a  bank  post  bill  is  a  payment  within  the  protection  extended  by  stat.  6 
O.  4,  o.  16,  8.  82,  to  **all  payments  really  and  bona  fide  made"  to  any  bankrupt  before 
the  comminion. 

N.  committed  an  aot  of  bankruptcy,  and  on  the  same  day  absconded  with  two  £600  bank 
post  bills  drawn  in  London,  payable  to  himself,  which  he  afterwards  endorsed  in  blank. 
At  Gloucester,  where  a  branch  bank  of  the  Bank  of  England  is  established  under  stat. 
7  G.  4,  c.  46,  s.  16,  he  deliYered  the  bills  to  S.,  saying  he  wanted  gold  for  them.  8., 
who  waa  known  at  the  branch,  dellYered  them  to  Uie  agent  there,  and  received  £1000 
in  gold,  first  endorsing  them,  at  the  agent's  desire,  to  the  Governor  and  Company  of 
the  Bank  of  England.  S.  paid  over  the  whole  £1000  to  N.,  having  no  interest  in  the 
biUa,  and  having  acted  merely  as  his  friend  and  agent  The  commission  had  not  then 
issued.  Neither  S.  nor  the  bank  agent  knew  of  the  act  of  bankruptcy.  The  bills  were 
sent  to  the  Bank  of  England  Arom  the  branch,  uncancelled.  The  practice  at  the  branch 
banks,  when  bills  are  changed  there,  is,  to  take  an  endorsement  and  send  them  up 
uncancelled:  Held, 
First,  that  the  delivery  of  the  £1000  to  S.  for  the  bills  was  a  transaction  between  the 

Bank  of  England  and  N.  the  bankrupt,  by  their  respective  agents. 
Secondly,  that  the  changing  of  the  bills,  whether  considered  as  a  purchase  of  them,  or 
M  a  payment  in  discharge  of  the  liability  of  the  Bank,  was  not  a  valid  transaction, 
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nnless  protected  by  sect  82  of  the  Bankrapt  Act,  as  a  payment  ]iia<»  without  notice 
of  an  act  of  bankruptcy. 

N.  absconded  ^bs  above  stated)  March  12th.  Application  was  made  by  solicitors  on  the 
16th  to  the  Bank  of  England,  to  stop  the  bills,  describing  them,  and  stating  that  N. 
had  absconded  with  them.  On  the  8th  of  April  the  same  soUcitors  again  applied  at 
the  Bank  to  the  same  effect,  and  it  was  then  stated  that  a  fiat  of  banlunptcy  against 
N.  wa«  expected  by  eveiy  post.    The  bills  were  changed  at  Gloucester,  April  12th : 

Held,  that  there  was  sufficient  notice  to  the  Bank  to  take  away  the  protection  of  6  G.  4, 
c.  16,  s.  82 ;  and  that  such  notice  to  the  Bank  operated  as  notice  to  the  branch  bank, 
a  reasonable  time  haying  elapsed  for  transmitting  it  before  the  bills  were  receiTod 
there  from  8. 

Tboyer  for  three  bank  post  bills.  Plea,  the  general  issne.  At  the  trial 
before  Alderson  B.,  at  the  Lancaster  Spring  Assizes,  1834,  the  plaintiffs  had  a 
verdict  for  £1500,  subject  to  the  opinion  of  Uiis  Conrt  on  the  following  case : — 

Charles  Norcliffe,  before  his  bankruptcy,  carried  on  trade  at  Liverpool  as  a 
dealer  in  sine.  On  the  2d  of  March  1883,  Messrs.  Blackstock  and  Bnnce, 
solicitors  in  London,  received  on  account  of  the  said  C.  Norcliffe  £1600,  which, 
on  the  same  day,  they  paid  to  the  Bank  of  England,  and  obtained  from  the  Bank 
three  bank  post  bills  for  £500  each  (which  are  those  in  question),  and  one  for 
£100,  all  dated  March  2d,  1883,  payable  to  ^Norcliffe  or  his  order,  at 
seven  days'  sight,  and  accepted  by  the  Bank  at  the  time  they  were 
issued.* 

On  the  same  day,  the  bills  were  remitted  by  Blackstock  and  Bunce  to  Mr. 
Grace  at  Liverpool,  then  the  attorney  of  Norcliffe,  who  on  the  4th  March  paid 
them  over  to  Norcliffe.  On  the  12th  March,  1833,  Noroliffe  absconded  from 
Liverpool,  and  committed  an  act  of  bankruptcy  on  that  day.  On  the  16th, 
Messrs.  Blackstock  and  Bunce,  in  consequence  of  instructions  from  Liverpool, 
applied  to  the  Bank  of  England  in  London  to  stop  the  payment  of  the  bank  post 
bills,  and  informed  the  Bank  that  Norcliffe  had  absconded  from  his  creditors 
with  the  bank  post  bills  in  question ;  whereupon  an  entry  of  such  application 
was  made  by  the  defendants  in  their  books  in  the  following  terms,  which  entry 
was  seen  at  the  time  by  the  clerk  of  Messrs.  Blackstock  and  Bunce  who  made 
the  application : — 

<<  Messrs.  Blackstock  and  Bunce,  18  Serjeants'  Inn,  Fleet  Street,  solicitors,  on 
behalf  of  Robert  Grace  of  Liverpool,  apply  to  stop  payment  of  the  four  following 
bank  post  bills  with  which  Charles  Norcliffe  of  Liverpool  has  absconded,  viz. 

"No.  M.  7040  to  Charles  NorcUffe  £500." 

(Similar  descriptions  were  given  of  the  other  three  bills.) 

*0n  the  8th  of  April  the  bill  for  £100  was  presented  at  the  Bank  by  ^^231 
a  Mr.  Graves;  but  payment  was  withheld,  in  consequence  of  the  stop,  ^  -' 
on  the  indemnity  of  Messrs.  B.  and  B.,  and  the  holder  was  referred  to  them; 
but  they  ultimately  paid  Mr.  Graves  the  amount  of  his  claim  upon  the  £100 
biU,  and  the  Bank,  with  Graves's  consent,  paid  the  amount  of  the  bill  to  Messrs. 
B.  and  B.  as  agents  of  Norcliffe's  assignees.  On  the  same  8  th  of  April,  the 
defendants  were  again  informed  by  Messrs.  B.  and  B.  that  Norcliffe  had 
absconded  with  the  bills,  and  were  also  told  by  them  that  the  necessary  docu- 
ments for  a  fiat  of  bankruptcy  against  Norcliffe  were  then  expected  by  every 
post,  and  they  were  again  requested  not  to  part  with  the  £100  bill ;  and  accord- 

>  The  bins  were  in  the  following  form  :— 

Bank  Post  BiU. 
No.  M.  7042.  London,  2d  March,  188S. 

At  seven  days'  sight,  I  promise  to  pay  this  my  sola  bill  of  exchange  to  Charles  Norcliffe, 
Esqnire,  or  order,  five  hundred  pounds  sterling,  value  receiTed  of  Messrs.  Blackstock 
and  Co. 
Accepted,  2d  March,  1888. 

H.  Bbeht. 

For  the  Governor  and  Company  of  the  Bank  of  England. 

T.  Needham. 
*«)0  T.  8. 
iid.£.  R. 
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iDgly  the  defendants  withheld  the  payment  on  the  said  indemnity  of  Messrs.  B. 
andB. 

The  said  Charles  Norcliffe  was  acquainted  with  a  Mr.  Smallridge,  an  attorney 
and  proctor  at  Gloucester,  who  had  transacted  business  for  him  as  his  attorney 
some  time  before,  Norcliffe  haying  formerly  kept  an  inn  at  Stroud  in  Gloucester- 
shire. Norcliffe,  on  the  12th  of  April,  1833,  applied  to  Smallridge,  and 
explained  to  him  that  he  wanted  £1000  in  gold,  to  pay  off  a  mortgage,  in 
exchange  for  two  of  the  bank  post  bills  he  then  produced,  which  were  two  of 
the  bills  the  subject  of  the  present  action. 

Mr.  Smallridge,  on  the  same  12th  of  April,  applied  to  the  agent  for  the  Bank 
of  England  branch  at  Gloucester  for  £1000  in  gold,  in  exchange  for  the  said 
two  bank  post  bills.  Smallridge  was  known  to  the  agent,  who  gaye  him  £1000 
in  gold  in  exchange  for  the  two  bills.  Smallridge  immediately  afterwards 
banded  oyer  the  £1000  in  gold  to  Norcliffe.  Smallridge  was  examined 
r*241  *^  ^  witness  for  the  plaintiffs  at  the  trial,  and  stated  that  he  gaye  no 
I-  -■  yalue  for  the  bills,  and  had  no  interest  in  them,  but  hafided  the  whole 
amount  of  the  proceeds  oyer  to  the  bankrupt  without  any  deduction,  and  that 
he  acted  merely  as  the  friend  and  agent  of  Norcliffe  in  the  transaction.  The 
two  bills  so  changed  at  Gloucester  were  endorsed  in  blank  by  the  bankrupt  some 
time  after  the  12th  of  March,  and  before  he  deliyered  them  to  Mr.  Smallridge, 
but  at  what  precise  period  did  not  appear.  On  applying  for  change,  Smallridge 
was  required  by  the  agent  of  the  branch  bank  to  endorse  the  bill,  and  he  did  so 
before  receiying  the  cash,  as  follows : — "  Pay  the  Goyernor  and  Company  of  the 
Bank  of  England.  C.  Smallridge."  At  the  time  of  this  transaction,  Small- 
ridge did  not  know  that  Norcliffe  had  absconded  from  his  creditors  or  committed 
an  act  of  bankruptcy. 

The  said  two  bank  post  bills  were,  in  the  usual  course  of  business,  remitted 
by  the  said  agent  of  the  goyernor  and  company  of  the  Bank  of  England  at 
Gloucester,  to  the  Bank  of  England,  on  the  16th  of  April,  1833,  and  the 
goyernor  and  company  gaye  notice  thereof  to  Messrs.  B.  and  B.  by  the  following 
letter: — 

«  Secretary's  Office,  Bank  of  England,  17th  April,  1888. 

"Gentlemen — The  bank  post  bills  for  £500  each"  (mentioning  the  num- 
bers and  dates),  ''  stated  by  you  to  haye  been  embezzled,  were  this  day  presented  . 
at  the  Bank  for  payment;  and,  upon  application  at  this  office,  you  will  be 
furnished  with  the  particulars  of  the  information  collected  as  to  the  holder  of 
the  bills.  The  Goyernor  and  directors  of  the  Bank  of  England  cannot  engage 
p^g-|  to  withhold  payment  of  the  bills,  unless  they  are  furnished  by  *you  (and 
■•  -'  that  immediately)  with  eyidence  to  impeach  the  title  of  the  holder.  I 
am,"  Ac.  "M.  B.  Sampson." 

The  bills  when  remitted  to  London  were  not  cancelled.  Bank  post  bills 
changed  at  the  branches  are  required  to  be  endorsed,  and  are  not  cancelled  at  the 
branches.  Such  bank  post  bills  freouently  circulate  about  the  country  as  cash 
for  a  yery  considerable  period,  and  they  haye  a  great  circulation. 

On  the  11th  of  April,  1833,  the  said  C.  Norcliffe  applied  to  Messrs.  Tugwell 
and  Co.,  bankers  at  Bath,  to  whom  he  was  known,  haying  some  time  before  had 
an  account  with  them  as  bankers,  to  change  the  third  bank  post  bill  for  £500 
(No.  7041),  also  the  subject  of  the  present  action.  Tugwell  and  Co.  gaye  him 
cash  for  the  same;  and  Norcliffe  thereupon  endorsed  the  said  bill  in  the  oanking^ 
house  of  Tugwell  and  Co.  and  deliyered  it  to  them.  Tugwell  and  Co.  afterwards 
paid  away  the  bill  for  yalue  to  Messrs.  Smith  and  Moger  of  Bath,  and  they  after- 
wards paid  the  same  for  yalue  to  one  Lathbury.  The  case  then  stated  yarious 
U^nsfers  of  this  bill  for  yalue,  in  the  course  of  which  (April  22d)  it  came  a 
second  time  to  the  hands  of  Tugwell  and  Co.  for  yalue ;  was  again  paid  away  for 
yalue  by  them ;  and,  ultimately,  was  paid  (May  29th),  by  one  W.  Templeton, 
to  a  clerk  of  the  Bristol  Bank  of  England  branch,  as  cash  to  be  remitted  to  His 
Majesty's  Exchequer,  on  account  of  the  collection  of  the  taxes;  and  the  Bank 
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of  England  gave  the  Exchequer  credit  for  the  amount.  The  last-mentioned  bill 
was  remitted  in  the  usual  course  of  business,  on  the  Slst  of  May,  1833,  by  the 
branch  bank  at  Bristol  to  the  said  governor  and  company,  who  *there-  pieAg*i 
upon  gave  notice  thereof  to  Messrs.  Blackstock  and  Bunce  by  a  letter  ^  -' 
to  the  same  effect  as  that  already  set  forth. 

On  the  18th  of  April,  1833,  a  fiat  in  bankruptcy  was  issued  against  Norcliffe, 
under  which  he  was  duly  found  and  declared  a  bankrupt,  and  the  plaintiffs  were 
duly  appointed  his  assignees.  And  the  case  stated  a  demand  and  refusal  of  the 
three  bills  before  action  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  recover  the  three  bank  post  bills  for  £500  each,  or  any  of  them,  from 
the  defendants.     The  case  was  argued  in  last  Trinity  term.* 

Wightman  for  the  plaintiffs.  First,  as  to  the  bills  changed  at  Gloucester.  If 
they  had  been  presented  and  changed  at  the  Bank  in  London,  the  assignees  might 
have  recovered  them.  It  was  long  since  held,  that  endorsement  by  or  on  behalf  of 
a  bankrupt,  after  the  act  of  bankruptcy,  passed  no  property,  Thompson  v.  Frere, 
10  East,  418;  Pinckcrton  v,  Adams,  2  Esp.  611;  and  the  law,  since  stat.  6  O. 
4,  c.  16,  s.  82,  is  still  the  same,  as  against  those  who  know,  or  have  reason  to 
know,  that  an  act  of  bankruptcy  has  been  committed.  Here  the  Bank  in 
London  had  such  notice  and  accepted  it,  as  appears  by  the  transaction  with 
Graves.  It  makes  no  difference  that  the  bills  were  presented  to  the  branch  bank 
at  Gloucester.  Notice  to  the  Bank  in  London  was  notioe  with  relation  to  all 
the  places  where  they  carry  on  their  business.  Before  stat.  7  G.  4,  c.  46,  it  was 
doubted  ^whether  the  Bank  of  England  could,  lawfully,  carry  on  the  r^cOTi 
business  of  banking  otherwise  than  under  the  immediate  direction  of  the  ^  -' 
governor  and  company;  and  therefore  by  that  act,  sect.  15,  the  governor  and 
company  were  empowered  to  authorize  agents  to  carry  on  such  business  for  them 
at  any  place  in  England,  and  to  invest  such  agents  with  the  requisite  powers  of 
superintendence.'  Then,  if  they  think  proper  to  establish  branches  in  several 
places,  notice  given  at  the  Bank,  the  head  office,  is  notice  to  the  agents  of  the 
Bank  at  the  branches,  whether  notice  to  the  agents  would  be  notice  to  the  Bank 
or  not.  It  may  be  said  that  there  would  *be  an  inconvenience  to  the  r^oQi 
Bank  in  obliging  them  to  send  a  notice  to  all  their  branches,  correspond-  ^  -' 
ing  with  the  notioe  received  at  the  establishment  in  London  :  but,  if  they  have 
the  benefit  of  carrying  on  business  at  several  places,  they  must  take  it  subject 
to  that  charge ;  and,  on  the  other  hand,  it  would  impose  an  almost  insurmount- 
able difficulty  on  private  persons  to  require  that  they  should  give  such  notice  to 

1  June  6th.    Before  Lord  Dbnmaiv,  C.  J.,  Littlsdale,  Pattkson,  and  Williams,  Jb. 

'  Stat.  7  G.  4,  c.  46,  s.  16.  *' And  to  prevent  any  doubts  that  might  arise  whether  the 
said  Governor  and  Company,  under  and  by  virtue  of  their  charter,  and  the  several  acts 
of  parliament  whieh  have  been  made  and  passed  in  relation  to  the  affairs  of  the  said 
Governor  and  Company,  can  lawfully  carry  on  the  trade  or  business  of  banking,  other- 
wise than  under  the  immediate  order,  management  and  direction  of  the  Court  of  Directors 
of  the  said  Governor  and  Company ;  be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful  for  the  said  Governor  and  Company  to  authorize  and  empower  any  committee  or 
committees,  agent  or  agents,  to  carry  on  Uie  trade  and  business  of  banking,  for  and  on 
behalf  of  the  said  Governor  and  Company,  at  any  place  or  places  in  that  part  of  the 
United  Kingdom  called  England,  and  for  that  purpose  to  invest  such  committee,"  &c., 
'*with  such  powers  of  management  and  superintendence,  and  such  authority  to  appoint 
cashiers  and  other  officers  and  servants  as  may  be  necessary  or  convenient  for  carrying 
on  such  trade  and  business  as  aforesaid ;  and  for  the  same  purpose  to  issue  to  such  com- 
mittee," &c.,  **  cashier  or  cashiers,  or  other  officer  or  officers,  servant  or  servants,  cash, 
bills  of  exchange,  bank  post  bills,  bank  notes,  promissory  notes  and  other  securities  for 
payment  of  money:  provided  always,  that  all  such  acts  of  the  said  Governor  and  Com- 
pany shall  be  done  and  exercised  in  such  manner  as  may  be  appointed  by  any  by- 
laws," &c..  to  be  made  by  the  General  Court  of  the  Governor  and  Company,  or,  in  the 
absence  of  such  by-laws,  by  direction  to  be  given  as  in  Uiat  section  is  pointed  out. 
**  Provided  always,  that  in  any  place  where  the  trade  and  business  of  banking  shall  be 
carried  on  for  and  on  behalf  of  the  said  Governor  and  Company  of  the  Bank  of  England, 
any  promissory  note  issued  on  their  account  in  such  place  shall  be  made  payable  in  coin 
in  such  place  as  well  as  in  London." 
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the  branches.  They  may  not  even  know  where  such  branches  exist.  In  the 
case  of  a  notice  by  carriers^  notice  to  the  principal  has  been  held  notice  to  the 
ageut  immediately  employing  the  carrier;  Mayhew  v,  Eames,  3  B.  &  C.  601. 
Id  Porthoase  v.  Parker,  1  Camp.  82,  where  a  bill  was  drawn  upon  John  Parker 
by  Wood,  as  agent  of  the  defendants  George,  James,  and  John  Parker,  and 
there  was  no  proof  of  Wood's  authority  to  draw,  but  the  bill  was  accepted  by  an 
agent  of  John,  on  his  account,  Lord  Ellenborouoh  held  that  no  proof  of 
express  notice  of  dishonor  was  necessary,  as  one  of  the  defendants  was  au 
acceptor,  and  his  knowledge  was  the  knowledge  of  all.  So  here,  in  law,  know- 
ledge at  the  Bank  was  knowledge  at  the  branches ;  if,  in  fact,  notice  was  not 
sent  to  them  from  the  Bank,  it  was  negligence  in  the  governor  and  company ; 
and,  if  a  loss  is  to  be  sustained  by  one  of  two  innocent  parties,  he  who  has  been 
negligent  must  suffer.  The  practice  of  the  Bank,  as  stated  in  the  case,  cannot 
assist  the  defence,  as  the  plaintiffs  were  not  cognizant  of  it. 

As  to  the  third  bill,  it  would  be  difficult  to  support  the  plaintiffs'  claim,  the 
bill  having  been  presented  by  a  person  who  had  no  notice  of  the  act  of  bank- 
pmo-i  ruptcy,  and  who,  therefore,  would  have  been  protected  by  sect.  82  *of  the 
^  -'  bankrupt  act,  and  might  have  maintained  an  action  against  the  Bank  if 
payment  had  been  refused.     As  to  that  bill,  therefore,  the  case  is  not  pressed. 

MatUcy  contra. — Unless  the  communications  of  Messrs.  Blackstock  and  Bunce 
to  the  Bank  can  be  considered  a  notice  to  the  branch  bank  at  Gloucester,  the 
payment  of  the  £1,000  to  Smallridge  on  Norcliffe's  account,  by  that  branch, 
was  protected  by  stat.  6  G.  4,  o.  16,  s.  82,  as  a  payment  hond  fide  made  to  the 
bankrupt,  before  the  commission,  by  persons  who  had  not,  at  the  time  of  such 
payment,  notice  of  the  act  of  bankruptcy.  The  eighty-second  section  was  intro- 
daced  to  mitigate  the  hardship  of  the  former  bankrupt  law  on  the  subject  of 
payments  to  the  bankrupt,  and  was  an  extension  of  former  enactments  for  the 
same  purpose.  One  of  these  was  stat.  1  J.  1,  c.  15,  s.  14,  upon  which  it  was 
held,  in  Wilkins  v.  Casey,  7  T.  E.  711,  that  a  liberal  construction  ought  to  be 
put,  Lord  Kenton  observing,  that  <<  the  object  of  it  was  to  protect  certain  pay- 
ments made  to  a  bankrupt,  that  common  sense  and  justice  required  should  be 
deemed  valid  payments,  and  in  this  instance  to  correct  the  rigor  of  the  bank- 
rupt laws."  The  giving  of  an  acceptance,  afterwards  paid,  was  there  held  to  be 
protected  by  the  word  *'  payment"  in  the  statute.  In  Hill  v.  Farnell,  9  B.  & 
C.  45 ;  see  Baxter  v,  Pritchard,  1  A.  &  E.  456,  where  a  party  had  bought  books 
of  the  bankrupt,  a  hop  merchant,  and  paid  for  them  after  acts  of  bankruptcy, 
which,  however,  were  unknown  to  the  buyer,  it  was  held  that  such  payment  was 
P^AQI  protected  by  sect.  82  of  6  G.  4,  c.  16,  although  *the  circumstances  in  that 
*-  -*  case  were  stronger  in  favor  of  the  assignees,  than  in  Cash  v.  Young,  2  B. 
k  C.  413,  which  was  relied  upon  for  the  defendant.  Suppose,  in  the  present 
case,  the  bankrupt  himself  had  been  known  to  the  agent  at  the  branch  bank, 
and  had  got  the  bills  exchanged  by  him.  Hill  v,  Farnell,  9  B.  &  C.  45,  would 
have  been  applicable.  Whether  the  bankrupt  had  title  to  the  notes  or  not,  the 
payment  of  £1,000  for  them  by  the  agent  was  made  bond  fide,  and  hi  ignorance 
of  the  act  of  bankruptcy,  and  was  therefore  within  sect.  82.  The  Bank,  then, 
is  not  affected  by  the  bankrupt's  want  of  title  to  transfer  the  bills,  but  has  a 
right  to  hold  them,  at  least  till  the  money  given  for  them  be*  repaid. 

But  further,  this  was  not  a  transaction  immediately  between  Norcliffe  and  the 
branch  bank  agent.  Smallridge  had  no  notice  of  the  act  of  bankruptcy ;  he 
took  upon  himself  to  pay  Norcliffe  for  the  bills ;  that  payment,  when  made, 
would  be  protected  by  sect.  82  of  the  Bankrupt  Act ;  and  if  Smallridge,  in  con- 
sequence, had  a  good  title  to  the  bills,  so  had  the  branch  bank,  to  which  he 
transferred  his  right.  [Patteson,  J.  Smallridge  did  not  give  a  farthing  for 
the  bills.  Ton  assume  that  the  plaintiffs  could  not  have  recovered  them  back 
if  they  had  continued  in  his  hands;  but  it  is  clear  they  could.]  If  he  paid  for 
the  bills  it  is  immaterial,  as  to  the  operation  of  the  statute,  how  he  was  enabled 
to  do  so,  or  whether  he  handed  them  over  or  kept  them.  The  agent  at  the 
Vol.  XXXI.— « 
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branch  Y)ank  gave  the  £1,000  as  a  payment  to  him,  he  professing  to  gtve  title 
■  to  the  bills ;  and  if  he  could  not  give  title,  he  is  liable  to  the  Bank  of  England. 
Thob  delivery  of  the  bills  by  Smallridge  was  not  a  presenting  for  payment:  the 
transaction  *was,  that  a  party,  happening  to  be  known  at  the  branch  r^qi-i 
bank;  obtained  the  accommodation  of  sovereigns  for  paper.  Bank  post  ^  -* 
hills,  drawn  in  London,  it  is  well  known,  are  payable  there  only.  In  general, 
bills  or  notes,  made  payable  by  a  corporation  simply,  are  not  payable  wherever 
that  corporation  has  an  agent :  the  bill,  even  of  an  individnal,  is  not  payable  in 
any  place  whore  his  agent  happens  to  be,  unless  the  agent  be  there  for  the  pur- 
pose of  making  payments.  And,  as  to  the  Bank,  the  act  7  G.  4,  c.  46,  a.  15, 
directs  that  promissory  notes  issued  at  any  branch  shall  be  made  payable  in  coin 
there,  but  makes  no  provision  for  the  payment  in  coin  of  London  bank  post 
bills  at  the  branches :  it  may,  therefore,  be  concluded  that  the  bank  need  not 
pay  gold  at  the  branches  for  such  bills.  If  payment  could  have  been  demanded 
at  Gloucester,  Norcliffe,  though  unknown,  might  have  applied  for  it  himself. 
The  bills  were  not  cancelled  as  paid  bills.  There  is  nothing  in  the  case  to  show 
that  this  branch  had  authority  to  pay  them.  [Patteson,  J.  Smallridge  in 
his  evidence,  declared  that  he  had  no  interest  in  the  bills,  but  acted  merely  as 
the  friend  and  agent  of  Norcliife.]  That  was  but  his  own  opinion  as  to  the 
legal  effect  of  the  situation  in  which  he  was  placed.  In  one  sense  he  had  no 
interest;  but  he  had  an  interest  at  least  as  the  holder  of  a  negotiable  security. 

The  case  may  be  put  on  a  ground  independent  of  stat.  6  G.  4,  c.  16,  s.  82. 
There  bills  have  been  considered,  on  the  part  of  the  plaintiffs,  as  if  they  were  an 
ordinary  chattel,  over  which  the  holder  can  only  give  such  right  as  he  himself 
has,  unless  there  has  been  a  sale  in  market  overt.  But  in  the  case  of  negotiable 
instruments,  especially  these,  which  pass  like  the  currency  *of  the  r*Qo*i 
country,  the  party  taking  has  a  good  title,  independent  of  the  right  of  ^  "-^ 
the  party  transferring.  A  doctrine  has  indeed  prevailed,  that  the  person  taking 
a  negotiable  instrument  must  show  that  he  used  such  caution  as  a  prudent  man 
acquainted  with  'business  would  exert ;  but  this  gave  rise  to  many  complicated 
questions,  and  the  law  has  now  nearly  reverted  to  the  old  rule,  which  was  that 
of  certainty  and  convenience,  that  the  bondjide  holder  of  a  negotiable  instru- 
ment for  value  is  entitled  as  against  every  one.  It  would  probably  be  consi- 
dered now,  if  the  precise  point  arose,  that  the  real  question  was  bona  fides :  this 
may  be  inferred  from  the  language  of  the  Court  of  Exchequer  in  Foster  v.  Pear- 
son, 1  Cro.  M.  &  R.  855;  S.  C.  5  Tyr.  262,  and  from  late  dicta  of  learned 
Judges  at  Nisi  Prius.  It  was  held,  in  Crook  v.  Jadis,  5  B.  &  Ad.  909  ;  and 
see  Backhouse  v,  Harrison,  5  B.  &  Ad.  1098,  that,  to  impeach  the  holder's 
title,  gross  negligence  must  be  shown ;  but  the  question  of  gross  negligence 
would  probably  be  considered  as  part  of  the  question  of  bona  fides.  [Lord 
Denman,  C.  J.  It  would,  perhaps,  be  more  correct  to  say  that  the  same  facts 
might  raise  the  presumption  of  gross  negligence  or  that  of  fraud.  The  facts 
might  show  a  determination  to  wink  at  anything.]  In  the  present  case,  the 
instruments  being  negotiable,  a  good  title  might  be  taken,  though  from  a  party 
having  a  bad  one. 

Then  as  to  the  notice.  The  stopping  of  payment  at  the  bank  is  not  a  duty, 
but  an  accommodation  rendered  to  the  public.  Here  the  first  transaction  relied 
upon  as  a  notice  (March  16th)  had  reference  merely  to  the  stopping  of  payment. 
It  was,  at  all  events,  not  a  ^notice  of  an  act  of  bankruptcy.  [Little-  rsttgo-i 
BALE,  J.  The  notice  stated  that  Norcliffe  had  absconded  from  his  credi-  ^  -* 
tors,  and  with  bills  payable  to  himself.]  The  application  was  made  by  Black- 
stock  and  Bunco  on  behalf  of  Grace,  but  without  showing  who  were  the  parties 
claiming,  or  by  what  title.  Neither  was  the  communication  of  April  8th  a 
notice,  specifically,  of  an  act  of  bankruptcy.  To  bind  the  rights  of  parties  who 
might  be  interested,  it  should  have  been  precise,  and  have  pointed  to  some  act 
of  bankruptcy  committed  at  some  particular  time.  But,  supposing  that  this 
"^  a  good  notice,  it  was  not  a  notice  throughout  England.     *<  Notice"  in  sect. 
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82  of  the  bankrupt  act  means  knowledge.  A  party  is  not  bound  to  use  dilif 
gence  to  obtain  it ;  nor  is  the  Bank  obliged  to  give  it  at  all  the  brancheSu  If 
notice  is  given  to  a  wholesale  house  by  assignees,  or  a  party  robbed,  fiot  td  take 
particular  bills,  the  house  will  take  such  bills  at  their  peril :  but  are  they  bound 
to  write  by  the  next,  or  by  what  post,  to  all  their  agents  ?  The  party  robbed^ 
or  the  assignee,  must  look  after  his  own  interests,  and  give  the  proper  notices 
himself.  [Patteson,  J.  The  case  here  is  rather  more  favorable  to  you  than 
that  of  a  private  house  or  an  individual,  because  there  the  party  wishing  to  stop, 
the  bill  could  not  so  well  be  expected  to  know  who  were  the  agents.]  Here  it 
is  true  that  the  Bank  is  the  party  liable  to  pay,  but  the  agents  are  not  agents 
€ui  hoc;  and  an  individual,  in  such  a  case  as  this,  would  not  be  bound  to  give 
notice  to  an  agent  who  was  not  employed  as  such  for  the  purpose  of  making 
payments.  [Patteson,  J.  The  agent  at  Gloucester  paid  the  amount  of  the 
bills  and  took  a  special  endorsement.  He  might  not  be  bound  to  do  this,  but 
the  case  does  not  state  that  he  exceeded  his  authority.]  The  whole  transaction 
r*341  *®^^^*  ^^^^  ^^"  ^*^  °^*'  *  payment  of  the  bills  by  the  Bank.  They 
L  ^  took  them  as  part  of  the  ordinary  currency  of  the  country.  The  bills 
were  handed  over  to  the  branch  bank,  and  money  given  in  exchange,  on  the 
credit  of  Smallridge  who  endorsed  them.  [Patteson,  J.  Did  you  ever  hear 
of  the  acceptor  of  a  bill  taking  it  from  the  holder,  otherwise  than  as  paying  it  ?] 
This  was  as  if  the  agent  of  a  banker,  in  collecting  debts,  took  one  of  his  em- 
ployer's notes  among  other  money.  The  cases  of  notice  to  one  of  several  part- 
ners do  not  apply;  because  each  partner  authorizes  every  other  to  act  for  him  in 
the  business  to  which  the  notice  relates.  The  practice  of  giving  such  notices  to 
the  branch  banks  as  are  here  insisted  upon  would  be  of  little  use,  because  the 
bills  circulate  as  currency  without  being  carried  to  the  banks ;  and  it  would  be 
very  inconvenient  if  the  branch  banks  had  to  run  the  risk  of  stopping  every 
bill  of  which  notice  had  been  given  to  the  bank  in  London,  till  a  letter  could  be 
written  to  London  and  the  answer  received.  The  desire  of  a  party,  that  pay- 
ment should  be  stopped,  does  not  give  an  authority  to  sto{),  as  against  a  bond 
fide  holder. 

Wightman  in  reply.  Stat.  6  G.  4,  c.  15,  s.  82,  and  the  case  of  Hill  v.  Far- 
nell,  9  B.  &  G.  45,  may  apply  to  the  third  bill ;  though  before  the  last  bank- 
rupt act  it  might  have  been  contended,  on  the  authority  of  Bishop  v,  Crawshay, 

3  B.  &  C.  415,  that  the  assignees  were  entitled  to  recover,  even  for  this.  As 
to  the  other  two.  It  is  said  that  the  transaction  at  Gloucester  was  merely  a 
giving  of  money  in  exchange  for  bills,  on  Smallridge's  credit.  But  the  bills 
p^A^I  were  presented  *to  and  paid  by  an' agent  of  this  bank.  He  claimed 
■-  ^  nothing  for  commission.  If  it  had  been  a  purchase,  he  would  not  have 
given  the  full  value  in  gold.  The  endorsement  was  as  a  receipt ;  and  it  was 
made  to  the  Governor  and  Company  of  the  Bank  of  England,  not  to  any  inter- 
mediate party.  [Patteson,  J.  If  the  agent  had  wished  to  circulate  it  again, 
he  must  have  endorsed  in  the  name  of  the  bank,  which  was  the  acceptor.] 
Smallridge  here  was  a  mere  messenger,  like  the  defendant  in  Coles  v,  Wright, 

4  Taunt.  198.  See  Shaw  v.  Batlcy,  4  B.  &  Ad.  801.  It  is  said  that  the  Bank 
was  not  liable  to  pay  these  bills  at  the  branches ;  but  these  are  instruments 
which  may  be  presented  for  payment  anywhere ;  and,  if  payment  is  in  fact 
made  at  one  of  the  branches,  though  unnecessarily,  it  makes  no  difference  where 
the  bill  is  cancelled.  Supposing  the  case  to  be  within  Sect.  82  of  the  bankrupt 
act,  there  was  here  sufficient  notice  of  an  act  of  bankruptcy.  No  formal  notice 
is  necessary :  it  is  sufficient  if  the  fact«  are  made  known ;  and  they  were  so 
here  by  the  two  communications  of  Messrs.  Blackstock  and  Bunco,  the  last 
referring  to  the  first.  The  trouble  which  the  defendants  would  have  in  giving 
notice  to  the  branches  cannot  alter  the  lepl  duty.  If  they  are  not  bound  to  do 
80,  they  need  not,  if  they  had  only  one  branch  establishment.  [Littledale, 
J.  If  it  would  be  inconvenient  to  an  individual  to  send  notices  to  the  branch 
banks,  it  would  also  be  a  great  inconvenience  to  the  bank  to  send  such  notices 
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witli  all  the  requisite  particulars.]  The  bank  post  bills  drawn  in  London  need 
not  be  paid  at  the  branches  at  all.  But  the  bank  in  this  case  might  easily  have 
sent  irord  to  the  branches,  if  any  bills  came  endorsed  by  Norcliffe,  not  to  pay 
them ;  or  at  least  not  to  *go  out  of  the  ordinary  course  in  paying  them,  pieog-i 
[Lord  Denman,  C.  J.  The  bank  are  strangers  to  the  party  giving  the  ^  -' 
notice  to  stop.  What  duty  do  you  say  that  notice  imposes  on  them  ?]  It  is  a 
warning  both  to  them,  and  to  their  branches,  that  if  they  pay  such  a  bill  they 
do  so  at  their  peril.  It  is  asked  by  what  post  the  notice  ought  to  be  forwarded 
to  the  branch  banks  ?  In  this  case,  it  is  sufficient  to  say  that  at  any  rate  a  rea- 
sonable time  for  sending  the  notices  had  elapsed.  Cur,  adv.  vulL 

Lord  Den  MAN,  C.  J.,  in  this  term  (Nov.  23d),  delivered  the  judgment  of  the 
Court. 

This  was  an  action  of  trover  to  recover  three  bank  post  bills  for  £500  each, 
all  of  which  were  in  the  possession  of  Norcliffe,  the  bankrupt,  at  the  time  when 
he  committed  an  act  of  bankruptcy  by  absconding  on  the  12th  of  March,  1833, 
and  all  of  which  he  disposed  of  after  the  act  of  bankruptcy,  and  before  the  issu- 
ing of  the  fiat  for  the  commission,  which  took  place  within  two  months  from  the 
act  of  bankruptcy,  viz.,  on  the  18th  of  April. 

On  the  16th  of  March  notice  was  given  to  the  Bank  of  England,  in  London, 
that  the  bankrupt  had  absconded  from  his  creditors  with  the  bills.  And  on  the 
8th  of  April  further  notice  was  given  to  the  Bank  of  England,  in  London,  that 
the  necessary  documents  for  a  fiat  in  bankruptcy  against  Norcliffe  were  expected 
by  every  post. 

One  bill  was  passed  by  the  bankrupt  on  the  11th  of  April  to  Messrs.  Tugwell 
&  Co.,  bankers  at  Bath,  who  gave  cash  for  it,  and  from  them  it  passed  through 
several  other  hands,  and,  ultimately,  came  to  the  Bank  of  ^England  r*q7*i 
branch  bank  at  Bristol,  on  the  29th  of  May,  1833.  ^     *^ 

Messrs.  Tugwell  &  Co.,  had  no  notice  of  any  act  of  bankruptcy  committed  by 
Norcliffe,  and,  with  respect  to  the  bill  passed  to  them,  the  only  question  is, 
whether  the  case  comes  within  the  82d  Section  of  6  Geo.  4,  c.  16,  as  a  payment 
bond  fide  made  to  the  bankrupt,  and,  therefore,  valid.  Now,  the  cases  of  Cash 
v.  Young,  2  B.  &  C.  418,  and  Hill  v,  Famell,  9  B.  &  C.  45,  have  established 
the  position,  that  a  purchase  of  goods  for  ready  money  paid  at  the  time  comes 
within  that  section  ]  and  we  see  no  reason  why  the  taking  a  bank  post  bill  for 
which  cash  is  given  at  the  time  should  not  be  equally  within  the  same  section. 
Messrs.  Tugwell  &  Co.,  therefore,  acquired  a  property  in  the  bill,  and  could 
pass  the  same  to  others :  it  follows,  that  the  plaintiffs  cannot  maintain  this 
action  as  to  that  bill :  and,  indeed,  that  point  seems  to  have  been  conceded  in 
the  course  of  the  argument. 

The  other  two  bills  were  delivered  by  Norcliffe  endorsed  in  blank  to  Mr. 
Smallridge  at  Gloucester,  on  the  12th  of  April,  in  order  that  he  might  obtain 
cash  for  them  from  the  Bank  of  England  branch  bank  at  Gloucester,  Mr.  Small- 
ridge being  acquainted  with  the  agent  of  the  Bank  of  England  there.  Small- 
ridge obtained  cash  for  the  bills  from  the  branch  bank,  and,  by  direction  of  the 
agent  there,  endorsed  the  bills,  <<  Pay  the  Governor  and  Company  of  the  Bank 
of  England.  J.  Smallridge."  Smallridge,  however,  was  merely  agent  for 
Norcliffe,  to  whom  he  immediately  handed  over  the  cash,  and  had  no  interest  of 
any  kind  in  the  bills  :  he  had  no  notice  of  any  act  of  bankruptcy  committed  by 
Norcliffe,  nor  had  the  agent  at  Gloucester. 

*It  is  contended,  and  we  think  rightly,  that  these  bills  were  not  pre-  r^coo-i 
sented  for  payment  to  the  branch  hsjkk  \  for,  though  the  7  G.  4,  o.  46,  ^  -^ 
s.  15,  requires  that  bank  post  bills  issued  by  the  branch  banks  shall  be  payable 
there,  as  well  as  in  London,  yet  the  converse  is  not  enacted,  and  bank  post  bills 
issued  in  London  are  not  payable  at  the  branch  banks.  They  were  presented, 
as  they  might  have  been  to  any  other  bankers,  asking  for  change.  Still  the 
question  is,  to  whom  were  they  presented  and  delivered  at  Gloucester  ?  and  the 
""er  is  undeniable,  that  they  were  presented  and  delivered  to  the  Bank  of 
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Eiigiaml  (the  defendants)  at  Gloucester,  not  to  the  individual  who  was  their 
agent  there,  as  au  individual.  The  Bank  of  England  carry  on  the  busiuess  at 
Gloucester  by  the  agent,  who,  in  the  terms  of  7  G.  4,  c.  46,  s.  15,  was  carrying 
on  the  banking  business  there  '*  for  and  on  behalf  of  the  said  governor  and 
company  :"  the  money  paid  for  the  bills  was  the  money  of  the  Bank  of  Eng- 
land, and  the  bills  were  endorsed  to  the  Bank  of  England.  The  transaction  at 
Gloucester  took  place  therefore  between  the  defendants  by  their  agent  on  the 
one  hand,  and  Norcliffe  by  his  agent  ^Smallridge)  on  the  other.  Independently 
of  the  eighty-second  section  of  6  G.  4,  c.  16,  no  property  in  the  bills  would  pass 
to  the  defendants  from  Norcliffe,  on  account  of  the  previous  act  of  bankruptcy. 
And  the  payment  by  the  defendants  to  him,  whether  made  by  way  of  purchase 
of  the  bills,  or  by  way  of  discharging  their  liability  as  acceptors,  can  only  be 
protected  under  the  eighty-second  section,  provided  they  had  no  notice  of  any 
act  of  bankruptcy  committed  by  him. 

This  reduces  the  case  to  the  question,  what  was  the  effect  of  the  notices  given 
P^oQ-1  to  the  Bank  of  England  *in  London  ?  We  are  clearly  of  opinion  that 
^  -^  those  notices,  taken  together,  even  if  any  doubt  could  be  raised  as  to 
the  first,  amount  to  notice  of  an  act  of  bankruptcy  committed  by  Norcliffe.  The 
general  rule  of  law  is,  that  notice  to  the  principal  is  notice  to  all  his  agents, 
Mayhew  v,  Eames,  3  B.  &  C.  601 ;  at  any  rate,  if  there  be  reasonable  time,  as 
there  was  here,  for  the  principal  to  communicate  that  notice  to  his  agents,  before 
the  event  which  raises  the  question  happens. 

Considering  that  direct  notice  was  in  this  case  given  to  the  defendants  them- 
selves of  the  bankruptcy  of  the  holder  of  the  bills,  we  steer  clear  of  the  doctrine 
(lately  much  disputed)  of  negligence  or  imprudence  in  the  party  receiving  nego- 
tiable instruments  for  consideration,  and  without  fraud. 

We  have  been  pressed  with  the  inconvenience  of  requiring  every  trading 
company  to  communicate  to  their  agents  everywhere  whatever  notices  they  may 
receive  ;  but  the  argument  ab  inconvenienii  is  seldom  entitled  to  much  weight 
in  deciding  legal  questions ;  and,  if  it  were,  other  inconveniences  of  a  more 
serious  nature  would  obviously  grow  out  of  a  different  decision. 

For  these  reasons  we  are  of  opinion  that  the  plaintiffd  are  entitled  to  recover 
the  value  of  two  of  the  bills  in  question,  but  not  of  the  third ;  and  the  verdict 
must  be  reduced  to  £1000.  Verdict  to  stand  for  £1000. 


[*40]  ♦The  KING  v.  The  Inhabitants  of  WOKING.* 

By  a  local  act,  the  soil  of  a  river  was  vested  in  trustees  of  a  navigation,  who  were  to 
receive  the  profits  of  such  navigation,  and  apply  them  in  the  first  instance  in  repairs 
and  amendments,  and  in  keeping  the  river  navigable,  &c.  By  the  same  act,  confirming 
certain  articles  of  agreement,  it  was  provided  that  M.  should  receive,  out  of  the  profits 
of  the  said  navigation,  so  much  for  every  ton,  &c.,  navigated  on  the  river,  and  thatD. 
should  receive  so  much  for  every  ton  navigated  on  the  said  river  within  his  own  land 
situate  in  the  parish  of  S.  And  that  the  trustees  should  pay  to  the  persons  to  whom 
any  shares  of  the  profits  should  be  allotted,  in  the  manner  provided  by  the  act,  such 
respective  shares  yearly,  after  deducting  the  costs  of  repairing  and  amending  the  pre- 
mises, and  executing  the  trusts.  Satisfaction  for  damages  to  lands,  &c.,  by  cutting 
passages  or  heightening  the  waters,  was  to  be  paid  by  the  trustees  out  of  the  profits 
of  the  navigation,  before  the  persons  entitled  to  shares  of  the  profits  should  receive 
sach  shares. 

Tolls  were  taken  as  follows : — On  vessels  using  the  whole  line  of  the  navigation,  4<. 
Between  a  certain  point  above  the  parish  of  W.,  and  the  beginning  of  W.,  8«.  From 
the  beginning  to  the  end  of  W.  (and  to  a  point  below),  2<.  6d,  From  thence  to  the 
lower  end  of  the  navigation,  2«. :     Held, 

1.  That  the  poor-rate  payable  by  the  trustees  for  the  part  of  the  navigation  in  W.  waa 
to  be  esUmated,  not  by  the  increase  of  toll  taken  within  W.,  but  by  a  mileage  calcula- 
Uon,  the  gross  amount  of  toll  upon  any  voyage  including  W.  being  distributed  evenly 
over  the  line  travelled,  and  the  amount  payable  by  W.  being  oaloulated  by  the  pro- 

>  See  Rex  v.  The  Earl  of  Portmore,  1  B.  &  C.  561. 
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portion  wbieh  the  leogtli  of  naTigstion  in  W.  bore  to  the  whole  of  the  line  travelled, 
whether  the  Toyage  extended  over  the  whole  length  of  nayigation,  or  a  part  of  it, 
inclading  W. 

2.  The  expense  of  repairs  being  equal  through  the  whole  line,  that  the  amount  of  such 
repairs  was  to  be  deducted  on  a  like  mileage  calculation. 

3.  That,  in  estimating  the  rateable  profits,  the  compensations  to  M.  and  others  were  not 
to  be  deducted.  And  this,  even  in  the  instance  of  compensation  for  injury  to  a  mill 
situate  within  the  parish  of  W. 

4.  Also  (on  the  assumption  that  lands  in  W.  were  rated  at  rack-rent  and  no  more),  that 
ten  per  cent  was  to  be  deducted  from  the  rateable  amount,  for  the  tenant's  profit. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Wokiog  in  Surrey,  the 
Earl  of  Portmore  and  John  Stephen  Langton,  Esq.,  were  rated,  as  proprietors 
of  the  river  Wey  nayigation,  on  £325,  at  the  sum  of  £16  &s.  They  appealed  to 
the  sessions  on  the  grounds,  that  they  were  not  liable  to  be  rated,  and  that  they 
were  overrated,  and  the  sessions  allowed  the  appeal,  subject  to  the  following 
case. 

By  stat.  22  &  23  Can  2,  c.  26,  private,  '*  for  settling  and  preserving  the  navi- 
gation of  the  river  Wey,"  the  river  was  declared  navigable,  and  the  soil  of  the 
*river,  and  so  much  of  the  banks  as  extended  on  any  side  of  any  cut  p^^i-i 
made  since  1650,  and  the  locks,  sluices,  towing-paths,  wharfs,  &c.,  were  *-  -' 
vested  in  trustees,  who  were  '*  to  receive  the  profits  of  the  said  navigation,  and 
apply  them  in  the  first  place  in  and  towards  the  reparation  and  amendments  of 
the  said  river,  banks,  sluices,  dams,  tumbling  bays,  and  premises,  used  for  and 
in  order  to  the  navigation  of  the  said  river,  and  for  making  and  continuing  the 
same  navigable,  and  for  servants'  wages  to  be  by  them  employed  in  and  about 
the  premises,  and  for  the  management  thereof,"  and  to  dispose  of  the  residue  as 
was  after  directed ;  and  they  were  authorized  (under  certain  restrictions)  to 
remove,  alter,  and  amend  all  impediments,  &c.,  to  the  navigation. 

By  the  same  act,  confirming  certain  articles  of  agreement,  it  was  provided 
that  Lord  Montagu,  his  heirs,  executors,  &c.,  '<  should  receive  out  of  the  profits 
of  the  said  navigation  2i(L  for  every  ton,  chaldron,  or  load  navigated  on  the 
said  river;"  that  Thomas  Dalmahoy,  his  heirs,  executors,  &c.,  should  receive 
4^.  for  every  ton,  chaldron,  or  load  navigated  on  the  said  river  within  his  own 
land,  situate  at  Depdeene,  in  the  parish  of  Stoke,  next  Guildford,  besides  £20 
per  annum  for  a  wharf,  situate  in  the  same  parish ;  and  that  the  corporation  of 
Guildford  should  receive  Id.  for  every  ton,  &c.,  navigated  on  the  said  river  or 
any  part  thereof.  And  that  the  trustees  ''  should  pay  to  the  person  or  persons 
to  whom  any  share  or  shares  of  the  profits  of  the  said  navigation  should  be 
allotted  respectively,  in  the  manner  provided  by  the  sard  act,  and  his  or  their 
heirs  and  assigns,  such  respective  parts  and  shares  of  the  clear  and  neat  profits 
of  the  said  navigation  yearly  and  every  year  *for  ever,  after  deducting  of  r^^oT 
the  costs,  charges,  and  expenses  of  the  repairing  and  amending  of  the  ^  -' 
said  premises,  and  executing  the  trusts  in  the  said  trustees  reposed."  And 
further,  that  certain  recompense  and  satisfaction  should  be  appointed,  to  be  paid 
out  of  the  profits  of  the  navigation  to  any  person  who  had  received  damage  in 
his  lands  or  tenements  by  the  cutting  of  passages  or  heightening  of  waters  in 
order  to  the  navigation  of  the  river;  and  that  the  satisfaction  so  allotted  should 
be  paid  out  of  the  profits  of  the  navigation,  before  the  respective  persons  to 
whom  such  shares  of  the  profits  of  the  said  navigation  should  be  allotted  should 
be  admitted  to  receive  their  respective  shares  of  the  said  profits. 

The  act  provided  that  the  river  should  not  be  navigated  without  the  leave  of 
the  trustees,  and  empowered  them  to  take  from  the  owners  of  vessels  '^  passing 
upon  the  river  or  any  part  thereof,  the  sum  of  4».  for  every  chaldron  of  coals, 
and  4s.  for  every  load  or  ton  of  corn,"  &c.,  and  so  after  that  rate  for  a  greater  or 
less  quantity.     The  following  tolls  have  been  fixed  by  the  present  trustees  : — 

«.  d. 

"  Between  Guildford  Wharf  and  the  river  Thames,        -         -         4     0 

Between  Depdeene  Whurf  and  the  river  Thames,         -         -        4     0 
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Between  Stoke  and  the  river  Thames,  ....  3  6 
Between  Bowers  and  the  river  Thames,  -  -  -  -.30 
Between  Triggs,  or  Send  Heath,  and  the  river  Thames,  -  16 
Between  Newark  and  the  river  Thames,  ....  2  0 
And  so  on  according  to  the  distances,  with  similar  rates,  decreasing  in  the 
same  proportion,  from  the  Thames  to  Guildford. 

r*4^1  *'^^^SS^  ^^  ^^  ^^^  parish  of  Woking,  and  Send  Heath  is  in  the  parish 
^  -'of  Bipley ;'  and  that  part  of  the  navigation  which  is  in  the  parish  of 
Woking  extends  from  a  spot  between  Bowers  aod  Triggs  to  a  spot  between 
Triggs  and  Newark.  If  the  increased  toll  is  considered  to  be  earned  for  the  use 
of  the  navigation  between  the  points  above  named,  then  the  sum  of  ^d,  per  ton 
is  playable  in  respect  of  that  part  of  the  navigation  situate  in  the  parish  of 
Woking. 

There  are  no  toll-houses  or  pajiDg-places  on  the  river,  but  the  entire  tolls  for 
the  whole  navigation  performed  are  paid  at  once. 

The  whole  length  of  the  navigation  is  27,060  yards :  the  length  in  Woking 
parish  4049  yards. 

Upon  an  average  of  the  last  three  years. 

The  gross  receipts  for  the  tonnage  upon  the  navigation 

are,  -  -  -  -  -  -  £5923  16  10 

Gross  receipts,  deducting  for  tonnage  not  passing  through 

Woking, 4705  12    6 

The  latter  sum  is  made  up  of 

Receipts  of  the  thorough  trade  (going  the  whole  line  of 

navigation),  .  -  .  -  .  4311  13     1 

Tbe  short  trade  passing  through  Woking,  -  -    393  19     5 

£4705  12    6 


The  share  of  Woking  in  the  gross  receipts  for  the  whole 
[*44]        tonnage  of  the  ^navigation,  upon  a  mileage  calcula- 
tion, is  -  -  -  -  -  £886    9  11 
Share  in  such  gross  receipts,  deducting  for  tonnage  not 

passing  through  Woking,  upon  a  mileage  calculation,     688  14     2i 
That  is, 

Woking's  share  of  the  thorough  trade,  -  -  £630     5     4} 

of  the  short  trade,        -  -  -       58     8    9f 

The  share  of  Woking  in  the  tolls  upon  a  calculation  of 
3^.  per  ton,  being  half  the  Qd,  rise  for  Triggs  and 
Send  Heath,  according  to  the  scale  set  forth  in  the 
case,  for  every  ton  passing  Woking,  is  -  -  £309     0    0 

Then  followed  an  estimate  ^on  the  same  average  of  three  years)  of  ' 

The  general  expense  oi  the  navigation,  exclusive  of  com- 
pensations,   .....  £2566  19    4 
The  compensations,  viz. :  to  Mr.  Dalmahoy,  to  the  Cor- 
poration, to  Lord  Montagu ;  and  for  mills  (one  only 
in  the  parish  of  Woking) ;  amounting  in  the  whole  to  1226     3     0 
The  expenses  of  the  navigation  in  Woking  were  stated  to  equal  the  expenses 
in  the  other  parts  of  the  navigation,  regard  being  had  to  comparative  length. 

The  share  of  Woking  in  the  whole  expenses,  exclusive 
of  compensations,  on  a  mileage  calculation,  was  stated 
at     -  -  .  .  -  -  -  £384    2  10 

*  On  the  side  of  the  river  Wey  opposite  to  Woking. 
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♦Share  in  the  compensations,  on  the  like  calculation,     -        £183     9  10  r^^c-i 
The  net  income  of  the  navigation,  on  an  average  of  three  *■       -^ 

years,  is        -----  -  2230  14     6 

The  share  of  Woking  in  the  net  profits,  upon  a  mileage 

calculation,  withoilt  deduction,  ...    333  16  10 

Ten  per  cent,  would  be  a  reasonable  deduction  from  the 

net  income  for  tenants' profit,  leaving  -  -2007  13     1 

Share  of  Woking  after  such  deduction,  -  -  -    300     8  10 

The  questions  for  the  opinion  of  this  Court  were, — ^First,  whether  the  sum  in 
which  the  appellants  are  liable  to  be  rated  by  Woking  is  to  be  ascertained  bj 
the  proportion  which  the  length  of  the  navigation  in  Woking  bears  to  the  whole 
length  thereof;  and,  if  so,  what  deductions  are  to  be  made  from  that  sum; 

Secondly,  whether  the  sum  in  which  the  appellants  are  to  be  rated,  is  td  be 
ascertained  by  the  amount  of  tonnage  on  all  goods  carried  through  Woking,  at  the 
rate  of  ScL  per  ton ;  and,  if  so,  what  deductions  are  to  be  made  from  that  sum. 

If  the  Court  should  adopt  the  first  mode  of  ascertaining  the  amount  of  rate, 
the  appellants  claimed  to  make  the  following  deductions  from  the  amount  (£886 
9«.  11^.)  stated  as  the  share  of  Woking  in  the  gross  receipts  for  the  whole 
tonnage  upon  a  mileage  calculation. 

1.  Tonnage  not  passing  through  Woking  (thereby  r*4ri 

reducing  the  share,  as  before  stated,  to  £o88  14s.  ■-      -^ 

2id,\ £197  15    8» 

*2.  Share  in  the  general  expenses  on  a  mileage  cal- 
culation, excluding  compensations,            -            -  384     2  10 

3.  Share  in  compensations,  on  the  same  calculation,  183     9  10 

The  last  two  sums  were  to  be  deducted  from  £688  14s.  2id,  And  from  the 
residue,  after  such  deduction  (£121  Is.  6icf.),  the  appellants  claimed  further  to 
deduct, 

4.  Tenants'  profit,  10  per  cent.,  -  -  -    £12     2  0 
Leaving,  as  the  sum  on  which  the  appellants  were  to  be 

rated, 108  19  6i 

If  the  Court  should  adopt  the  second  mode  of  ascertaining  the  amount  of 
rate,  and  should  hold  that  the  gross  receipts  applicable  to  Woking  were  to  be 
calculated  at  Sd,  per  ton  on  all  goods  carried  through  Woking,  the  appellants 
claimed  to  make  from  the  sum  produced  by  such  calculation  the  second,  third, 
and  fourth  of  the  above  deductions  :  in  which  case  the  deductions  would  exceed 
the  receipts.  The  respondents  denied  that  any  of  the  above  deductions  could 
be  made. 

This  case  was  argued  in  Hilary  and  Easter  Terms,  1835.^ 
Tkestger,  Clarke^  and  Jf.  Chambers,  in  support  of  the  order  of  sessions. 
First,  the  rate  is  to  be  ascertained  by  the  amount  of  tonnage  on  all  goods  carried 
through  Woking,  at  %d,  per  ton.  It  was  settled  by  Rex  v.  Milton,  2  B.  &  Aid. 
112,  Rex  V.  Palmer,  1  B.  &  C  646,  and  Rex  v.  The  Earl  of  *Portraore,  p^^--. 
1  B.  &  C.  651,  that  the  proprietors  of  a  navigation  are  rateable  in  every  ^  J 
parish  through  which  it  passes,  in  respect  of  their  land  covered  with  water,  there 
situate,  and  used  for  such  navigation ;  and  they  are  rateable  in  each  parish  in 
proportion  to  the  profit  which  their  land,  within  that  parish,  used  in  the  naviga- 
tion, produces:  Rex  v.  Kingswinford,  7  B.  &  C.  236;  Rex  v.  Lower  Mitton,  9 
B.  &  C.  810.  Where  the  profits  are  equal  throughout  the  line  of  navigation, 
the  amount  to  be  levied  in  any  particular  parish  may  be  ascertained  by  the  pro- 
portion which  the  length  of  navigation  within  the  parish  bears  to  the  whole 
line ;  but,  if  they  are  unequal,  the  rate  must  be  regulated  by  the  amount  of 

*  January  24tb,  before  Lord  Dbmman,  C.  J.,  Littledals  and  Williams,  Js.  ;  and  (the 
argument  haying  been  adjourned)  April  25th,  before  Lord  Denman,  G.  J.,  Littlboalb» 

""  -  TTE80N,  and  GOLKBIOGS,  Js. 
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profit  within  the  parish.  This  principle  was  recognised  in  Bex  v.  Chaplin,  1  B. 
&  Ad.  926.  Here  the  rate  of  tonnage  in  Woking  varies  from  that  in  other 
parts  of  the  navigation  ;  and  therefore  the  assessment  must  be  according  to  the 
amount  of  tonnage  earned  in  that  particular  parish,  which  is  8^.  per  ton,  if  the 
Qd,  paid  on  that  part  of  the  navigation  which  lies  in  Woking,  and  not  paid 
below,  be  divided  between  Woking  and  Ripley.  It  is  true  that,  according  to 
this  mode  of  assessment,  the  company  will  have  no  profits  in  Woking  to  be 
rated ;  but  that  cannot  affect  the  principle  of  rating }  and  the  parishes  in  which 
more  is  actually  earned  will  gain  the  more. 

Then  as  to  the  deductions.  First,  it  is  clear  that  the  compensations  to  Lord 
Montagu  and  others  must,  by  the  local  act,  be  made  before  the  proprietors  can 
receive  any  dividend.  The  compensations  are  the  outgoings ;  they  never  come 
1^481  ^^^^  ^^^  account  of  profits,  but  must  be  settled  ^before  any  rateable  sub- 
^  •*  ject-mattcr  accrues.  If  there  were  no  profit  more  than  sufficient  to  pay 
them,  there  would  be  no  beneficial  occupation.  Rex  v.  Liverpool,  7  B.  &  C.  61. 
And,  if  these  compensations  are  to  be  regarded  as  outgoings  which  would  cause 
the  property  to  let  at  a  lower  rent,  they  must  be  excluded  from  consideration  in 
calculating  the  rate.  Rex  v.  The  Trustees  of  the  Duke  of  Bridgewater,  9  6.  &  C. 
68,  Rex  V.  Adames,  4  B.  &  Ad.  61.  The  compensations  are  at  no  time  any 
part  of  profits  arising  within  the  parish ;  they  accrue  in  respect  of  the  whole 
navigation ;  they  have  no  necessary  connexion  with  land  anywhere,  but  are 
personal  merely,  and  are  like  the  tolls  granted  to  the  proprietors  of  Hunslct 
Mills,  in  Rex  v.  The  Aire  and  Calder  Navigation  Company,  3  B.  &  Ad.  533. 
The  cost  of  repairs  must  also  be  excluded,  upon  the  principles  laid  down  in 
Rex  V,  Kingswinford,  7  B.  &  C.  236,  and  according  to  the  decision  in  Rex  v. 
The  Oxford  Canal  Company,  10  B.  &  C.  177.  The  propriety  of  deducting  10 
per  cent,  (which  the  case  states  to  be  a  reasonable  proportion)  for  tenant's  profit, 
appears  from  the  judgment  of  the  Court  upon  the  second  objection  in  Rex  v. 
Joddrell,  1  B.  &  Ad.  408. 

Sir  John  Camphelly  Attorney-Gkneral,  and  Gdselee,  contr^.  The  rate  ought 
to  be  charged  according  to  the  proportion  which  the  length  of  navigation  in 
Woking  bears  to  the  length  of  the  whole  line.  The  principle  of  mileage  is 
reasonable  and  convenient,  and  most  conformable  to  the  intention  of  the  local 
r*491  ^^^'  °P^^  which  the  decision  of  this  case  entirely  depends.  The  act,  in 
^  -*  "^the  several  clauses  stated  in  the  case,  evidently  treats  the  navigation  as 
one  entire  concern.  The  payment  of  rates  is  one  of  the  purposes  to  which, 
according  to  the  evident  intention  of  the  act,  <<  the  profits  of  the  said  naviga^ 
tion"  (generally)  are,  in  the  first  instance,  to  be  applied.  The  clause  authoriz- 
ing the  trustees  to  take  toll  evidently  contemplates  a  general  mileage  toll.  The 
payments  to  Lord  Montagu  are  to  be  made  *^  out  of  the  profits  of  the  said  navi- 
gation'* generally.  The  expense  of  repairs  is  in  proportion  to  the  length  of  the 
navigation  in  each  parish ;  but,  according  to  the  appellants,  the  trustees  may 
make  an  arbitrary  apportionment  of  tolls,  and  thereby  distribute  the  burden  of 
rates  as  they  think  proper.  This  is  a  power  which  they  ought  not  to  exercise. 
The  principles  laid  down  in  Rex  v,  Kiugswinford,  7  B.  &  C.  236,  are  not  dis- 
puted ;  but  this  is  not  a  case  to  which  they  apply.  There  may  be  a  reason  for 
rating  canals  differently  according  to  the  difference  of  profits  in  one  parish  and 
another,  which  does  not  apply  to  rivers,  viz.,  that  the  land  taken  for  a  canal 
was  yielding  some  profit  in  the  parish  before,  dud  liable  to  be  rated  there  in 
proportion  to  the  profit  so  produced,  in  which  case  it  may  be  said  that  the  prin- 
ciple of  rating  the  land  ought  not  to  be  altered. 

As  to  the  deductions,  it  must  bo  admitted  that  the  expense  of  repairs  ought 
to  be  allowed  for.  With  respect  to  the  compensations,  which  are  an  interest 
possessed  by  certain  parties  in  the  navigation,  thero  is  no  reason  that  they 
should  be  paid  and  deducted  before  the  rate  can  be  assessed.  The  case  does 
r*501  ^^^'^^^^  ^^®  nature  of  the  compensations  to  Lord  Montagu  and  the 
^     -*   ^corporation  of  Quildford;  but  all  these  payments  appear  to  be  in  the 
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nature  of  a  rent.  The  groats  payable  to  Mr.  Dalmahoj  are  a  rent  to  him  for 
his  land  in  th^  parish  of  Stoke.  One  mill  appears  to  be  in  the  parish  of 
Woking ;  but  the  payment  is  not  made  in  respect  of  the  building  situate  there  : 
it  is  for  the  water  withdrawn  from  the  mill  by  the  navigation  generally.  There 
is  nothing  to  show  that  Woking  ought  to  su£fer  on  account  of  any  of  these 
charges.  Car,  adv,  vidt. 

Lord  Denman,  C.  J.,  in  this  term  (November  25th),  delivered  the  judgment 
of  the  Court. 

The  rule  by  which  canal  companies  are  to  be  rated  is  laid  down  in  the  case 
of  Rex  V,  Kingswinford,  7  B.  &  C.  242,  in  these  words  :  '^  The  true  principle 
is  this  :  a  canal  company  is  to  contribute  to  the  relief  of  the  poor  in  each  parish 
through  which  the  canal  passes  io  proportion  to  the  profit  which  they  derive 
from  the  use  of  their  land  in  that  parish."  It  is  also  truly  observed,  in  the 
same  judgment,  that,  if  the  traffic  be  the  same  throughout  the  whole  line  of  the 
canal,  every  part  of  the  canal  will  earn  an  equal  proportion  of  the  tolls.  On 
the  other  hand,  that,  if  the  profit  vary  in  different  parishes,  the  rate  also  must 
vary. 

Apply  that  principle  to  the  present  case.  The  thorough  trade  pays  one  gross 
sum  for  the  whole  line,  and  all  parts  of  the  line  are  equally  profitable :  the  pro- 
portion of  the  parish  of  Woking  must,  therefore,  be  ascertained  by  a  mileage 
calculation,  with  reference  to  the  whole  line.  Again,  the  short  trade,  as  it  is 
called,  '*'pays  one  gross  sum  for  the  whole  distance  gone  over,  and  all  r^ci  n 
parts  of  that  distance  are  equally  profitable :  the  proportion  of  the  parish  ^  ^ 
of  Woking  must,  therefore,  be  ascertained  by  a  mileage  calculation,  with  refe- 
rence to  the  whole  distance  gone  over.  The  tolls  earned  by  passing  over  parts 
of  the  canal  which  do  not  include  the  parish  of  Woking  will  be  wholly  ex- 
cluded. 

By  the  facts  found  in  the  case,  the  true  proportion  of  the  parish  of  Woking  in 
the  gross  receipts,  according  to  this  calculation,  is  £688  145.  2id. 

The  next- question  is,  what  deductions,  if  any,  ought  to  be  made  from  this 
sum  ?  The  necessary  repairs  and  expenses  must,  of  course,  be  deducted,  and, 
as  they  are  found  to  be  equal  throughout  the  line,  the  proportion  of  the  parish  of 
Woking  is  to  be  ascertained  by  a  mileage  calculation,  and  is  found  by  the  case 
to  be  £384  2«.  lOd. 

Mr.  Balm  ahoy' s  groats  are  payable  in  respect  of  the  use  of  the  canal  within 
his  land  in  the  parish  of  Stoke ;  and,  therefore,  if  they  could  be  deducted  at  all, 
they  must  be  deducted  from  the  profits  in  that  parish,  and  not  from  the  profits 
in  the  parish  of  Woking.  But  these  groats,  as  well  as  the  percentages  to  Lord 
Montagu,  and  to  the  corporation  of  Guildford,  are  payable  out  of  the  profits  of 
the  canal,  and  are  in  truth  nothing  more  than  rent  charges :  they  do  not  affect 
the  value  of  the  occupation,  or  the  rent  which  a  tenant  would  give,  but  only 
show  amongst  whom  and  in  what  proportion  the  rent,  or  profits,  are  to  be  divided. 
The  poor  rates  must  be  paid  on  the  whole  of  the  profits  by  those  who  receive 
them,  viz. :  the  proprietors,  and  they  must  settle  the  matter  as  they  can  with 
those  who  are  entitled  to  share  the  profits  with  them. 

"^The  same  reasoning  applies  to  the  compensation  to  the  mills,  for  r^icsoi 
they  also  are  payable  out  of  the  profits.  One  only  of  the  mills  is  situate  ^  -^ 
in  the  parish  of  Woking,  the  compensation  paid  to  which  is  £65  6s. ;  but,  for 
the  reasons  stated  above,  we  think  that  not  even  this  sum  can  be  deducted. 

Upon  the  whole,  the  gross  receipts  earned  in  the  parish  of  Woking  are  found, 
according  to  the  principles  here  laid  down,  to  be  £688  14<.  2\d.  From  that 
sum  must  be  deducted  £384  2s.  lOd,  for  repairs  and  expenses,  leaving  a  balance 
of  £304  llx.  4id.f  from  which  10  per  cent,  for  tenants'  profits,  amounting  to 
£30  98.  lid.^  must  be  deducted,  according  to  the  rule  laid  down  in  Rex  v.  The 
Trustees  of  the  Duke  of  Bridgewatcr,  9  B.  &  C.  68.  The  case,  indeed,  docs  not 
state  distinctly  that  lands  are  rated  ut  rack-rent  and  no  more,  in  the  puri.<>h  of 
Woking;  but,  us  it  Qnds  that  10  per  cent,  is  a  reasonable  deduction  fur  tenants' 
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profits,  we  presume  that  the  fact  is  so;  and  this  deduction  must b6  made  in  order 
to  equalize  the  rate ;  and  the  sum  at  which  the  proprietors  of  the  navigation 
ought  to  be  rated  will  then  stand  £274  2«.  2id, 

Eate  to  be  reduced  iiccordingly. 


rt.oi   *CHARLES  FREDERICK,  Baron  de  RUTZEN,  and  MARY  DORO- 
L  ^"^J  THEA,  his  Wife,  v.  FARR. 

Ae«oiint8  of  rent,  signed  by  a  person,  styling  himself  derk  to  a  steward,  but  not  shown 
to  bave  been  employed  by  sucb  steward,  otherwise  than  by  the  accounts  themseWes, 
are  not  cYidence,  after  the  decease  of  both,  to  prove  the  receipt,  either  by  the  clerk  or 
the  steward,  of  snms  of  money  therein  mentioned  J 

Where  improper  evidence  is  received,  and  a  verdict  given  for  the  party  adducing  it,  the 
Court  will  grant  a  new  trial,  although  there  be  other  Evidence  to  tiie  same  point  in 
favor  of  the  same  party ;  unless  they  see  clearly  that  the  improper  evidence  could  not 
have  weighed  with  the  jury,  or  that  the  verdict,  if  given  the  other  way,  would  have 
been  set  aside  as  against  evidence. 

Debt.  The  first  count  was  for  tolls  and  duties,  due  and  payable  to  the  Baron 
and  Baroness  de  Rutzen,  in  respect  of  divers  cattle,  goods,  and  merchandises 
brought  for  sale  into  a  fair  and  market,  belonging  to  the  plaintiffs  in  right  of 
the  Baroness  de  Rutzen,  holden  at  Narberth  in  Pembrokeshire.  There  was  a 
second  count  for  tolls  and  duties  (not  mentioning  on  what  articles),  due  and 
payable  to  the  plaintiffs  as  owners  of  the  fair  and  market,  in  the  same  right. 
Plea,  Nil  debet.  On  the  trial  before  Gurnet,  B.,  at  the  Haverfordwest  Spring 
Assizes,  1884,  the  plaintiffs  claimed  the  fair  and  market  under  a  grant  from 
James  2  (dated  Nov.  17th,  4  Ja.  2),  to  Sir  John  Barlow,  knight  and  baronet, 
from  whom  they  claimed  to  deduce  title  to  an  estate,  called  the  Slebech  estate, 
including  the  fair  and  market,  by  different  assignments.  Among  other  proofs, 
a  lease  of  the  tolls  of  the  market  by  Ann  Trevanion,  through  whom  title  was 
made,  to  John  Bateman,  for  lives,  at  a  specified  rent,  was  produced ;  and  a 
rental  of  the  Slebech  estate  was  also  put  in,  in  the  handwriting  of  Gilbert  James, 
a  deceased  steward  of  Ann  Trevanion,  in  which  he  debited  himself  with  the 
receipt  of  different  payments  of  the  rents  reserved  on  this  lease ;  and  there  was 
r*541  ^^^  *P^*'  ^^  *  rental,  in  the  handwriting  of  John  Protheroe,  a  deceased 
^  -'  clerk  of  Gilbert  James,  in  which  also  Gilbert  James  was  debited  with  the 
receipt  of  certain  payments  of  these  rents.  It  was  proved  by  a  clerk,  who  was 
in  James's  service  at  the  same  time  with  Protheroe,  that  the  latter  had  to  make 
out  James's  accounts  for  him.  Both  these  pieces  of  evidence  were  objected  to ; 
but  the  objections  were  overruled.  A  considerable  body  of  other  evidence  was 
put  in,  showing  the  receipt  of  the  tolls  by  the  different  parties  through  whom 
the  plaintiffs  claimed,  or  their  lessees ;  and  the  plaintiffs  had  a  verdict.  In 
Easter  term,  1834,  Sir  James  Scarlett  obtained  a  rule  to  show  cause  why  this 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  by  reason  of  the  reception 
of  the  account  in  Protheroe's  handwriting.  The  rule  was  obtained  on  other 
grounds  also ;  but  on  these  no  decision  took  place.  In  Easter  term  last  (Tues- 
day, April  28th), 

Sir  John  Campbelly  Attorney-General,  CresstoeU,  and  John  Evans  showed 
cause.'  The  account  objected  to  is  in  the  writing  of  an  authorized  agent  of  the 
party  charged  by  the  writing ;  and  this  acent  was  proved  to  have  been  employed 
by  the  party  as  clerk,  and  to  have  kept  his  accounts  for  him ;  so  that  he  had 
authority  to  charge  him  as  steward.     If  the  entry  does  not  bind  the  steward,  it 

I  The  recital  of  facts  in  the  judgment  will  be  found  to  vary  in  some  degree  from  the 
statement  in  the  introductory  part  of  the  case.  It  has  been  thought  advisable  to  frame 
the  marginal  abstract  on  the  judgment,  as  representing  the  supposition  upon  which'  the 
learned  Judges  proceeded  in  deciding  the  case :  but  the  principle  of  the  decision  is  little, 
if  at  all,  affected  by  the  variance. 

*  Before  Lord  Denma.n,  C.  J.,  Littlcdalb,  Pattsson,  and  Colbbidqb,  Js. 
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must  have  been  meant  to  bind  the  writer  himself,  and  then  it  is  unqaestionablj 
admissible.  It  may  be  compared  to  a  pass-book  at  a  banker's.  It  is  true  that 
the  agent  does  not  sign ;  but  that  is  immaterial.  Supposing,  however,  that  the 
evidence  was  inadmissible,  it  may  be  rejected ;  and  there  will  still  be  more  than 
sufficient  to  support  the  verdict.  That  being  so,  the  "^Court  will  not  r:^ce-i 
send  the  case  back  to  a  new  trial.  This  was  decided  by  the  Court  of  I-  ^ 
Common  Pleas  in  Doe  dem.  Lord  Teynham  v,  Tyler,  6  Bing.  561.  It  is  true 
that  the  decision  of  the  Court  of  Exchequer  in  Crease  v.  Barrett,  1  C.  M.  &  R. 
919 ;  S.  C.  5  Tyrwh.  458,  is  not  quite  consistent  with  that  case.  [Lord  Den- 
man,  C.  J.  In  Rex  v.  Sutton,  4  M.  &  S.  544,  548,  Le  Blanc,  J.,  says  that, 
if  some  parts  of  the  evidence  received  be  inadmissible,  and  others  admissible, 
the  Court  has  not  the  means  of  referring  the  verdict  to  those  parts  only  which 
were  admissible ;  and  that  it  is  their  habit  in  such  a  case  to  grant  a  new  trial.] 
That  was  said  of  criminal  cases  expressly. 

Sir  W.  W.  FoUett  contdi.  To  make  this  account  admissible,  it  must  be  such 
an  account  as  shows  a  liability  in  the  writer.  The  parol  evidence  was,  that 
Protheroe,  being  James's  clerk,  kept  his  accounts.  How  can  such  an  account 
make  Protheroe  liable  ?  Even  admitting  that  it  may  make  James  liable,  it  is 
not  written  by  James,  and  is  not  therefore  an  entry  charging  the  writer.  As 
to  the  argument  that  this  evidence  is  merely  superfluous,  and  that  the  case  was 
proved  without  it,  the  Court  will  not  take  upon  themselves  to  decide  as  to  the 
degree  of  weight  which  the  jury  might  have  attached  to  it.  Besides,  it  was 
clearly  evidence  likely  to  produce  considerable  effect  on  the  point  as  to  which  it 
was  adduced. 

(^Chilton  and  E.  V,  WiUianu  on  the  same  side  were  not  heard,  the  Court  in- 
timating that  they  would  consider  whether  any  further  argument  were  necessary.) 

Cur.  adv.  vult. 

"^hord  Denman,  C  J.,  in  this  term  (November  25th)  delivered  the  r^Ka-j 
judgment  of  the  Court.  L      •* 

In  order  to  prove  the  plaintiff's'  title  to  a  market,  for  disturbing  which  this 
action  was  brought,  recourse  was  had  to  certain  leases  found  among  their  muni- 
ments, and  also  to  certain  accounts  of  rent  for  the  same  market,  found  in  the 
same  place.  Some  of  these  were  accounts  signed  by  the  person  who  was  then 
steward  to  the  plaintiff's'  ancestor,  wherein  he  charged  himself  with  the  amount 
of  such  rents.  To  these  no  objection  was  made.  Other  accounts,  of  the  same 
nature,  were  produced,  signed,  not  by  such  steward,  but  by  a  person  styling 
himself  clerk  to  such  steward.  There  was  no  parol  evidence  to  show  that  this 
person  was  ever  employed  by  the  steward ;  but  the  papers  were  tendered  as 
speaking  for  themselves.  They  were  severally  objected  to  when  tendered,  but 
the  learned  Judge  admitted  them  in  evidence.  We  are  clearly  of  opinion  that 
they  were  not  admissible,  because  they  do  not  purport  to  charge  the  person 
whose  signature  they  bear. 

We  were,  however,  strongly  urged  to  discharge  this  rule  for  a  new  trial,  even 
though  this  evidence  may  have  been  improperly  received,  on  account  of  the 
manifest  preponderance  of  the  proof  arising  from  that  which  was  unobjection- 
able. To  induce  us  to  adopt  this  course.  Doe  dem.  Lord  Teynham  v.  Tyler,  6 
Bing.  561,  was  strongly  pressed  upon  us,  founded  as  it  was  upon  some  former 
precedents  both  in  this  Court  and  in  the  Common  Pleas.  The  same  argument 
was  urged  in  the  Court  of  Exchequer,  where  evidence  had  been  improperly 
rejected,  in  Crease  v.  Barrett,  1  Cr.  M.  &  R.  919 ;  S.  C.  3  Tyrwh.  458 ;  but  the 
answer  was  given  :  It  "^may  be  that  the  evidence  may  be  readily  explained,  rmt^j-t 
and  may  not  weigh  in  the  least  against  the  very  strong  evidence  to  which  ■-  ^ 
it  was  opposed ;  but  we  cannot,  on  that  account,  refuse  to  submit  the  question 
to  the  consideration  of  another  jury.  Mr.  Baron  Parke,  who  pronounced  the 
judgment  of  that  Court,  discusses  the  point  at  large ;  and  a  new  trial  was  granted, 
because  the  Court  could  not  saj^that  if  the  evidence  had  been  received  it  would 
^''ve  had  no  effiect  with  the  jury;  nor  that  it  was  dear,  beyond  all  doubt^  if  the 
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Terdict  had  been  the  other  way,  that  it  would  have  been  set  aside  as  im- 
proper. 

In  like  manner,  we  are  not  convinced  that  the  documents  improperly  admitted 
did  not  weigh  with  the  jury  in  forming  their  opinion,  or  that  their  verdict,  if 
given  for  the  defendant,  must  have  been  set  aside  as  against  evidence.  On  this 
point,  therefore,  the  rule  must  be  made  absolute ;  and  we  need  uot  refer  to  the 
nnmerous  other  points  that  have  been  debated.  Rule  absolute. 


r*'ifti       TOWNLEY,  Assignee  of  WRIGHT,  a  Bankrupt,  v.  CRUMP  and 
L  ^^J  Another.     Nov.  2. 

A  party  haTing  goods  in  his  own  warehouse  at  Liverpool  sold  them,  and  gaye  the  follow- 
ing delivery  order  to  the  vendee: — *'  We  hold  to  your  order  SOpipes,"  &c.,  '<  rent  free 
to  the  29th  November,  next."  The  goods  remaining  in  the  same  warehouse  unpaid 
for  till  the  vendee  became  bankrupt  In  an  action  of  trover  for  the  goods  by  the  as- 
signee, evidence  was  given  that,  by  the  usage  of  Liverpool,  goods  sold  while  in  ware  - 
house  are  delivered  by  the  vendor  handing  to  the  vendee  a  delivery  order ;  and  that 
the  holder  of  such  order  may  obtain  credit  with  a  purchaser  as  having  possession  of 
the  goods. 

Beld  that,  aa  between  the  original  vendor  and  vendee,  the  right  of  lien  was  not  devested 
by  giving  such  delivery  order. 

Also,  that  the  bankrupt  had  not  possession  of  the  goods  as  reputed  owner,  with  the  con- 
sent of  the  true  owner,  within  the  meaning  of  stat.  6  G.  4,  o.  16,  s.  72. 

Tboyer  for  wine,  laying  possession  in  the  plaintiff  as  assignee.     Pleas.     1. 
Not  guilty.     2.  That  the  plaintiff,  as  assignee,  was  not  possessed,  &c.,  conclud- 
ing to  the  country.     3.  As  to  the  conversion  of  twenty-eight  pipes  and  one 
hogshead,  that,  before  the  bankruptcy,  and  before  the  times  when,  &c.,  viz.,  on 
&c.,  the  defendants  bargained  and  sold  t4>  Wright,  the  bankrupt,  and  he  bought 
of  them,  the  said  twenty-eight  pipes  and  one  hogshead  of  wine,  at  the  rate  of 
&c.,  to  be  paid  for  by  Wright's  accepting  a  bill  of  exchange  in  that  behalf ; 
that  be  accepted  the  same  for  the  amount  of  the  wines,  payable  at  three  months ; 
that  the  bill  was  presented  when  due,  but  not  paid ;  that  the  defendants  at  the 
time  of  the  bankruptcy,  and  at  the  times  when,  &c.,  were  and  still  are  the 
holders  of  the  said  bill ;  that  a  large  sum,  viz.,  &c.,  the  price  of  the  said  pipes 
and  hogshead,  was,  at  the  time  of  the  bankruptcy,  and  at  the  times  when,  &c., 
and  still  is,  unpaid  to  the  defendants ;  and  that  the  said  pipes  and  hogshead 
were  not  delivered  by  the  defendants  to  j^right  at  any  time  before  orlit  Dr  after 
the  said  sale ;  but  the  same,  and  each  and  every  part  thereof,  at  the  time  of  the 
sale,  were  in  the  custody  and  possession  of  the  defendants ;  and  that  they  so 
continued  and  remained,  from  the  time  of  the  said  sale  continually,  until  and  at 
and  after  the  bankruptcy,  and  from  thence  continually  untifand  at  the  said  times 
P591  ^^^°'  ^'  9  ^^^^^  which  (notice  to  ^plaintiff);  whereupon  and  whereby 
^      ^  the  defendants  acquired  and  had  a  lien  upon  the  said  pipes  and  hogshead 
for  the  said  price  thereof,  and  became  and  were  entitled  to  retain  the  same  until 
the  said  price  should  be  fully  paid  and  satisfied  ;  wherefore,  and  because  the  said 
price,  &c.,  at  the  said  times  when,  &c.,  was  wholly  due  and  unpaid,  unsatisfied, 
and  untendered  to  the  defendants,  they,  when  requested  as  in  the  declaration 
mentioned,  refused  to  deliver  the  said  pipes  and  hogshead  to  the  plaintiff,  and 
did,  after  the  bankruptcy,  at  the  said  times  when,  &c.,  retain  and  keep  the  same 
under  and  by  virtue  of  the  said  lien,  and  as  they  lawfully  might,  &c.,  which 
keeping,  &c.,  was  the  conversion  in  the  introductory  part  of  this  plea  mentioned. 
Verification. 
Replication.     1.  and  2.  Similiter.     8.  De  Injuria. 

At  the  trial  before  Lord  Abinoer,  C.  B.,  at  the  last  Summer  assizes  at  Liver- 
pool,it  appeared  that  the  defendants,  at  the  time  of  the  transactions  in  question, 
were  wine  merchants  at  Liverpool ;  and  that  they  sold  the  wine  mentioned  in 
the  third  plea  to  the  bankrupt  Wrisht  on  the  29tb  of  September,  1884,  it  being 
^a  held  by  the  defendants  in  bonded  warehouses  which  they  had  at  Liverpool. 
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An  invoico  was  delivered  at  the  time,  stating  the  wine  (described  by  marks  and 
numbers)  to  be  bought  by  Wright  of  Crump  and  Co.,  the  price  payable  by  ac- 
ceptance at  three  months ;  which  acceptance  Wright  gave.  On  the  29th  of 
September  the  defendants  gave  Wright  the  following  delivery  order : — 

«  Liverpool,  29th  September,  1834. 
"  Mr.  Benjamin  Wright, 

"  We  hold  to  your  order  39  pipes  and  1  hhd.  red  wine,  marked  J.  C.  J.  M. 
No.  41  a  67 — 69  a  80 — pipeS;  No.  105  hhd.,  rent  free,  to  29th  November  next. 

"  John  Crump  and  Co." 

♦The  bill  accepted  by  Wright  was  dishonored,  and  the  amount  never  r#gA-i 
paid.  A  fiat  in  bankruptcy  issued  against  Wright,  January  28th,  1835,  ^  -" 
and  he  was  thereupon  declared  a  bankrupt,  and  the  plaintiff  appointed  assignee. 
A  demand  and  refusal  of  the  wine  were  admitted ;  as  also,  '^  that  the  invariable 
mode  of  delivering  goods  sold  while  in  warehouses  in  Liverpool  is  by  the  ven- 
dors handing  to  the  vendees  delivery  orders." 

For  the  plaintiff  it  was  proposed  to  give  evidence,  that  the  order  in  question 
was  equivalent  to  an  accepted  delivery  order ;  but  the  Lord  Chief  Baron  held 
such  evidence  inadmissible.  The  plaintiff's  counsel  then  called' Mr.  Preston,  a 
broker  and  merchant,  who  held  bonded  vaults  in  Liverpool ;  and  he  stated  that 
the  practice  was  to  deliver  goods  while  in  warehouses  by  handing  deliverv  orders, 
which  were  not  usually  given  until  payment,  or  something  equivalent,  had  been 
received  for  the  goods ;  that  such  orders  varied  in  their  form ;  that  delivery 
orders  were  given  resembling  that  in  question  ]  and  that  in  his  opinion  the  pre- 
sent order  would  obtain  credit  for  the  holder  with  a  purchaser.  He  was  pro- 
ceeding to  state  that  he  should  consider  the  possession  of  such  an  order  posses- 
sion of  the  property  -,  but  the  Lord  Chief  Baron  refused  to  admit  this  evidence. 
The  witness,  however,  said  that,  as  a  matter  of  custom,  the  goods  specified  in 
such  a  delivery  order  would  be  considered  the  property  of  the  person  holding 
the  order.  It  was  not  stated  that  the  defendants  had  made  any  transfer  in  their 
books.  The  Lord  Chief  Baron  was  of  opinion  that  no  sufficient  delivery  was 
shown  to  divest  the  lien  of  the  defendants  :  he  observed  that  the  giving  of  an 
invoice,  or  bill  of  lading,  does  not  take  away  the  right  to  stop  in  transitu,  if 
there  has  been  no  ^actual  delivery  of  the  goods;  and  he  directed  a  non-  rn^c^ii 
suit,  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the  value  ^  -^ 
of  the  twenty-eight  pipes  and  one  hogshead. 

Cowling  now  moved^  that  such  ver4ict  might  be  entered,  or  a  new  trial  had. 
The  facts  admitted  and  proved  showed  a  constructive  delivery  to  Wright  before 
he  became  bankrupt.  It  is  clear  that,  if  the  wine,  instead  of  being  the  property 
of  the  warehousemen  in  whose  vaults  it  was,  had  belonged  to  a  third  person, 
who  had  sold  it  to  the  bankrupt,  and  had  given  him  such  delivery  order  upon 
the  warehousemen,  the  handing  of  such  order  to  them  by  the  buyer  would  have 
been  a  constructive  taking  possession  by  him,  and  the  order  could  not  have  been 
countermanded ;  Abbott  on  Shipping,  part  3,  c.  9,  s.  15,  b.  p.  379,  5th  ed.  So 
it  would  have  been  also  in  the  present  case,  if  Wright  had  sold  to  another  per- 
son, and  the  defendants  had  given  a  delivery  order  to  such  person.  Stoveld  v. 
Hughes,  14  East,  308 ;  and  Green  v.  Haythorne,  1  Stark.  N.  P.  C.  447,  show 
this ;  but  the  present  case  is  a  stronger  one  in  favor  of  the  vendee's  right. 
In  a  note  to  the  fourth  American  edition  of  Abbott  on  Shipping  (by  the 
Hon.  Joseph  Stort,  one  of  the  Judges  of  the  Supreme  Court  of  the  United 
States),  it  is  said;'  <'  and  wher6  goods  are  sold,  lying  in  the  vendor's  warehouse, 
on  credit,  and  they  are  sold  by  marks  and  numbers,  so  that  no  farther  de- 
signation is  necessary,  and  it  is  a  part  consideration  of  the  bargain  that 
they  may  remain  there,  rent  free,  at  the  option  of  the  vendee,  and  for  his  bene- 
fit, "^until  the  vendor  shall  want  the  room,  there  is  in  point  of  law  a  com-  r:|tgoi 
plete  delivery  of  the  goods;  and  the  transit  is  ended,  as  much  as  if  the    ^      ^ 

'  before  Lord  Dbkhait,  C.  J.,  Patteboit,  Wtlliamb,  and  Colbeidos,  Js. 
^6  881,  note  (1),  to  part  8,  c.  9,  s.  16,  b.    Boston,  1629. 
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goods  were  in  the  warehouse  of  a  slranger."  And  Barrett  v.  Goddard,  is  cited 
from  Mason's  (American)  Reports.*  [Lord  Denman,  C.  J.  I  do  not  know 
that  we  can  allow  these  works  to  be  cited  as  authorities,  though  Mr.  Justice 
Stort  is  a  very  able  commentator,  and  it  would  be  desirable  to  find  that  the 
American  authorities  agreed  with  the  opinion  we  may  form.  Patteson,  J. 
You  maintain  here  that  the  possession  is  changed  by  a  delivery  order  which  the 
vendor  makes  upon  himself.  No  custom  going  to  such  an  extent  as  that  was 
recognised  in  Dixon  v.  Yates,  5  B.  &  Ad.  313.]  The  question  did  not  arise  in 
that  case ;  the  delivery  orders  there  mentioned  were  drawn  by  the  vendor  on  the 
warehouseman :  here  the  vendor  and  warehouseman  are  the  same  person,  and 
therefore  the  delivery  orders  are  in  tho  nature  of  accepted  delivery  orders.  It 
is  plain  from  Abbott,  as  before  cited,  that  if  the  vendor  had  given  the  bankrupt 
a  delivery  order  addressed  to  and  accepted  by  the  vendor's  agent,  the  warehouse- 
man, the  possession  would  have  been  changed ;  and  there  seems  no  reasoi^  for  a 
distinction,  where  the  vendor  acts  as  his  own  warehouseman  and  agent.  Stoveld 
V.  Hughes,  14  East,  308,  and  Green  v.  Haythorne,  1  Stark.  N.  P.  C.  447,  do 
not  authorize  such  a  distinction.  The  ground  of  decision  in  those  cases  is,  that 
the  facts  show  an  executed  delivery.  And,  further,  it  would  be  a  fraud  upon 
r*6^1  ^^^  public  if  a  purchaser  '*'might  go  into  the  market  with  the  symbol  of 
*-  ^  property,  which  these  orders  clearly  are,  and  yet  should  be  liable  to  have 
the  contract  of  sale  to  him  rescinded.  The  holder  of  such  an  order  has  what 
amounts  to  a  reputed  ownership  of  the  goods.  A  delivery  order  is  not  like  a 
bill  of  lading,  which  merely  serves  to  show  who  is  the  owner  :  holding  a  de- 
livery order  is  having  actual  possession.  Its  effect  is  like  that  of  a  dock  war- 
rant, as  stated  in  Spear  v.  Travers,  4  Camp.  253,  4,  and  Lucas  v.  Dorrien,  7 
Taunt.  278  (judgments  of  the  Court).  The  words  "  rent  free  "  in  the  delivery 
order  show  that  the  defendants,  on  giving  it,  considered  themselves  as  becoming 
merely  ivarehousemen  for  the  bankrupt.  At  all  events  it  should  have  been  left 
to  the  jury,  whether  or  not  the  facts  amounted  to  a  taking  of  possession.  The 
delivery  order  was  entirely  a  *  mercantile  instrument,  the  effect  of  which  they 
were  competent  to  judge  of.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (November  19 tb), 
delivered  the  judgment  of  the  Court.  After  referring  to  the  facts  above  stated, 
as  to  the  custom  with  respect  to  delivery  orders,  his  Lordship  said :  There 
was  a  total  failure  of  proof  that,  where  a  vendor  who  is  himself  the  warehouse- 
man sells  to  a  party  who  becomes  bankrupt  before  the  goods  are  removed  from 
the  warehouse,  the  delivery  order  operates,  by  reason  of  this  custom^  to  prevent 
a  lien  from  attaching;  and  I  think  it  is  not  contended  that  there  is  any  general 
usage  which  could  devest  this  risht  in  such  a  case,  upon  the  insolvency  of  the 
vendee.  Cases  have  been  cited,  but  none  where  the  question  arose  between  the 
r*(U1  o'%^°^^  "^vendor  and  vendee.  As  to  reputed  ownership,  it  is  quite 
*-  ^  clear  that  the  seventy-second  section  of  stat.  6  G.  4,  c.  16,  would  not 
apply,  for  it  refers  to  cases  where  the  bankrupt  shall  "  by  the  consent  and  per- 
mission of  the  true  owner"  have  goods  in  his  possession.  Here  the  bankrupt, 
if  he  had  possession,  was  himself  the  true  owner,  under  the  contract  of  sale. 
There  will  therefore  be  no  rule.  Rule  refused. 

*  8  Mason's  Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of  the  Uni- 
ted States,  p.  107.    Boston,  1828.    The  judgment  cited  was  deliyered  by  Stokt,  J. 


SMITH  V,  ELDRIDGE.    Nov,  2. 

In  an  action  for  work,  labor,  and  materials,  the  plaintiff  delivered  a  particular,  claiming 
£1808,  and  stating  that  the  full  particulars  could  not  be  comprised  in  three  folios. 
On  summons  for  a  better  particular,  with  dates  and  credits,  the  plaintiff  said  he  had 
no  credits  to  give,  and  the  sammons  was  dismissed.  The  cause  was  afterwards  re- 
ferred, with  all  matters  in  difference ;  the  costs  to  abide  the  eyent  of  the  award.  The 
plaintiff,  in  opening  his  case  before  the  arbitrator,  admitted  payment  of  several  sums. 
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and  claimed  only  £400.  The  arbitrator  awarded  £C3  to  the  plaintiff  for  his  alleged 
causes  of  action,  and  £9  to  the  defendant  for  matters  not  in  question  in  the  suit. 

Held,  that  the  Court  could  not  stay  the  taxation  of  the  plaintiff's  costs,  and  order  each 
party  to  pay  his  own. 

Per  Pattbson,  J.  A  plaintiff  is  not  bound,  in  his  particular,  to  state  the  items  of  reduc- 
tion which  he  admits ;  it  is  sufiBcient  if  he  states  the  items  of  his  own  demand,  and 
'the  amount  admitted  as  going  in  reduction. 

.  Thesiger  moved  for  a  rule  to  show  cause  why  the  taxation  of  the  plaintiff's 
costs  in  this  cause  should  not  he  stayed,  and  why  each  party  should  not  pay  his 
own.  The  amount  of  deht  endorsed  on  the  copy  of  the  writ  of  summons  was 
£1303.  A  declaration  was  delivered,  with  a  particular,  stating  that  the  plain- 
tiff claimed  £1303,  for  work,  lahor,  and  materials,  found  and  provided  in  the 
huilding  of  a  certain  messuage,  &c. ;  the  full  particulars  of  which  could  not  he 
comprised  in  three  folios.  The  defendant  took  out  a  summons,  calling  on  the 
plaintiff  to  show  cause  why  he  should  not  deliver  '^a  further  and  better  account 
in  writing,  with  dates  and  credits,  of  the  particulars  of  the  plaintiff's  demand." 
On  the  attendance  before  Coleridge,  J.,  the  defendant's  attorney  said  ri^ati-y 
^that  the  greater  part  of  the  plaintiff's  claim  had  been  paid ;  and  he  re-  ^  ^ 
lied  upon  the  sixth  section  of  Reg.  Gen.  Trin.  1  W.  4,  2  B.  &  Ad.  788.  The 
plaintiff's  attorney  stated  that  he  had  no  credits  to  give;  whereupon  the  learned 
Judge  said  that  he  could  not  try  the  cause,  and  dismissed  the  summons.  The 
cause,  and  all  matters  in  difference,  were  referred  at  nisi  prius,  the  costs  to  abide 
the  event  of  the  award.  The  plaintiff's  attorney,  in  opening  his  case  before 
the  arbitrator,  stated  that  the  defendant  had  paid  the  plaintiff  several  sums  on 
account,  and  that  the  plaintiff  claimed  £400  as  the  balance."  The  arbitrator 
awarded  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £63, 
and  no  more,  for  the  matters  in  the  declaration  mentioned  ;  and  that  the  plain-, 
tiff  was  indebted  to  the  defendant  in  the  sum  of  £9  for  goods  sold  and  deli- 
vered, in  addition  to  the  moneys  due  and  allowed  to  him  by  the  arbitrator  in 
this  action.  The  defendant  now  stated,  on  affidavit,  that,  if  the  plaintiff  had 
originally  claimed  only  the  amount  awarded,  he  should  not  have  defended  the 
action,  for  that  the  plaintiff  was  in  insolvent  circumstances.  Thetiger  now  cited 
Adlington  v,  Appleton,  2  Camp.  410;  admitting,  however,  that  a  difficulty 
would  arise  if  the  Court  should  think  the  present  case  analogous  to  those  in 
which  a  cause  has  been  referred  to  arbitration,  the  costs  to  abide  the  event,  and, 
after  an  award  in  the  plaintiff's  favor,  the  defendant  has  moved  for  costs 
under  stat.  43  G.  3,  c.  46,  s.  3,  which  the  Court  has  not  granted,  see  Holder 
V,  Eaitt,  2  &  E.  445 ;  but  he  denied  that  any  analogy  could  be  drawn  between 
a  case  decided  on  the  particular  words  of  that  statute  and  one  turning  upon  the 
rule  in  question,  on  which  the  Court  might  exercise  a  discretion.  ^[Pat-  r^c/^p-i 
TESON,  J.  The  case  of  Campbell  has  been  misunderstood.  It  has  been  ^  ^ 
inferred  from  it  that  the  plaintiff  was  bound  to  give  the  items  which  he  ad- 
mitted as  reducing  his  demand  :  but  that  has  been  long  overruled.  The  prac- 
tice at  chambers  is,  that  the  plaintiff  states  the  items  of  his  own  demand,  the 
amount  by  which  he  admits  it  to  be  reduced,  and  the  balance  for  which  he 
really  proceeds.  Lord  Denman,  C.  J.  The  defendant  here  should  have  ten- 
dered what  was  actually  due.  He  knew  what  ho  had  paid.]  But  not  what 
the  plaintiff  insisted  upon. 

Lord  Denman,  C.  J.  I  think  we  have  power  to  grant  this  rule.  The  arbi- 
trator has  decided  the  whole  case  upon  the  merits,  and,  in  so  doing,  has  deter- 
mined this  particular  right. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred.        Rule  refused. 


BARLOW  and  WIFE  v.  LEEDS.     Nov.  2. 

A.  gave  a  promissory  note  to  B.  and  C.  jointly,  for  money  lent  to  him,  one  half  by  each. 
B.  died,  and  A.  took  out  administration,  with  the  will  annexed,  to  her  effects.  C.  sued 
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him  on  the  note.  C.  was  a  legatee,  and  was  charged  by  A.  with  having  goods  of  the 
testatrix  in  her  hands.  On  motion  to  stay  proceedings  in  the  action,  upon  A.  paying 
half  the  principal  and  interest  of  the  note  into  Court,  and  giving  C.  a  discharge  for 
the  residae : 
Held,  that  the  case  was  not  one  in  which  this  Court,  by  virtue  of  its  equitable  jurisdic- 
tion, could  interfere. 

Mas.  Barlow,  while  siosle,  and  her  sister,  advanced  £50  each  to  the  defen- 
dant, their  hrother,  for  which  he  gave  his  note  for  £100  to  them  jointly;  The 
sister  died,  and  the  defendant  took  oat  administration  with  the  will  annexed. 
r*671  ^^^  surviving  sister  and  her  hushand  "^sued  him  on  the  note.  The  de- 
^  -^  fendant  paid  half  the  principal  and  interest  into  Court  under  a  judge's 
order,  to  abide  the  event  of  an  application  to  this  Court,  and  offered  the  plain- 
tiffs a  discharge  for  the  other  half,  to  which  he  claimed  an  equitable  title  as 
administrator.  Mrs.  Barlow  was  a  legatee  under  the  will ;  and  the  defendant 
alleged  that  she  and  her  husband  had  effects  of  the  testatrix  in  their  hands, 
which  they  had  refused  to  give  up. 

KeUy  now  moved,  on  affidavits  stating  the  above  facts,  and  others  which  it  is 
unnecessary  to  set  forth,  that  proceedings  might  be  stayed,  the  defendant  giving 
such  discharge  as  above  mentioned.  If  the  plaintiffs  recover  the  whole  £100, 
thej  will  be  trustees  for  the  defendant  as  to  one  half,  and  he  will  be  obliged  to 
sue  them  in  equity.  And  the  affidavit  shows  grounds  for  apprehending  that,  if 
the  plain tifis  obtain  possession  of  this  sum,  the  half  may  not  easily  be  recovered 
back.  The  defendant  is  willing  to  pay  such  costs  as  the  Court  may  think  rea- 
sonable. [Lord  Denman,  C.  J.  Is  there  any  case  in  which  the  Court  has  con- 
sented to  such  an  application  ?]  None  has  been  found,  but  the  Court  has  an 
equitable  jurisdiction,  which  it  will  exert,  if  there  are  n6  disputed  facts,  to  pre- 
vent an  obvious  injustice. 

Lord*D£NMAN,  C.  J.  Can  we  go  into  such  an  inquiry  as  this  on  affidavits? 
It  would  be  trying  the  merits  of  a  suit  in  equity.     We  cannot  do  it. 

Pattsson,  Williams,  and  Colebidge,  Js.,  concurred.        Rule  refused. 


[♦68]  *CANN  V.  FACEY.    JVbr.  8. 

Where  a  Judge  has  certified  to  deprive  of  costs  under  stat.  48  Elix.  o.  6,  s.  2,  in  a  case 
within  the  statnte,  the  Court  cannot  order  the  plaintiff's  full  costs  to  be  taxed  not- 
withstanding the  certificate,  on  the  ground  that  the  Judge  gave  an  erroneous  reason 
for  eertifying. 

Trespass  for  shooting  a  dog.  Plea,  that  certain  persons  broke  and  entered 
defendant's  closes  or  lands,  and  with  dogs  trampled  upon  and  destroyed  his 
growing  crops;  that  defendant,  upon  their  leaving  the  closes,  gave  the  said 
persons  notice  that,  if  the  said  dogs  or  any  of  them  came  upon  the  said  closes 
again,  he  would  shoot  them ;  that  the  said  persons,  not  regarding  such  noticej 
Buffered  and  permitted  the  said  dogs  again  to  enter  the  said  closes  and  trample 
upon  and  destroy  the  crops ;  wherefore  defendant  for  the  causes  aforesaid,  and 
because  he  could  not  otherwise  prevent  the  said  doffs  from  further  trampling, 
&c.,  did  shoot  at  and  wound  one  of  the  said  dogs  so  being  on  the  said  land  and 
trampling  upon  the  said  crops,  as  he  lawfully,  &c.,  and  the  same  is  tho  dog 
mentioned  in  the  declaration.  Replication,  de  injurift.  On  the  trial  before 
Gurnet,  B.  at  the  last  Exeter  assizes,  evidence  was  given  on  both  sides,  as  to 
the  matter  of  justification.  The  jury  found  a  verdict  for  the  plaintiff;  damages 
twenty  shillings.  Application  was  afterwards  made  to  the  learned  Judge  to 
certify  under  stat.  43  Eliz.  o.  6,  s.  2,  on  the  ground  that  the  plaintiff  might 
have  proceeded  under  the  malicious  trespass  act,  7  &  8  G.  4,  o.  30,  s.  24.  The 
learned  Judge  accordingly  certified,  stating  in  Court  that  he  did  so  for  the  above 
reason. 

Orowder  now  moved  for  a  rule  to  show  cause  why  the  Master  should  not  tax 
Vol.  XXXL— 4 


60  4  Adolphus  &  Ellis.  [68 

to  the  plaintiff  his  full  costs  notwithstanding  *the  certificate.^  The  r*Ag-| 
learned  Judge  certified  under  a  mistaken  apprehension  as  to  sect.  24  of  I-  ^ 
the  Malicious  trespass  act.  The  section  contains  a  proviso,  excluding  from  its 
operation  <'  any  case  where  the  party  trespassing  acted  under  a  fair  and  rcason- 
aole  supposition  that  he  had  a  right  to  do  the  act  complained  of.''  If  therefore 
the  plaintiff  had  gone  before  a  magistrate,  his  complaint  would  not  have  been 
entertained.  If  a  judge  certifies  without  giving  any  reason,  the  Court  may 
not  haVe  power  to  interfere ;  but  it  is  otherwise  if  he  gives  an  erroneous  reason. 
rCoLERiDQE  J.  How  cau  vou  get  over  the  words  of  stat.  43  Eliz.  c.  6,  s.  2, 
that,  if  it  shall  be  signified  or  set  down  by  the  judge  before  whom  the  cause 
was  tried,  that  the  damages  shall  not  amount  to  forty  shillings,  the  judges  before 
whom  any  such  action  shall  be  pursued,  '^  shall  not  award  for  costs  to  the  party 
plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so  reco- 
vered shall  amount  unto,  but  less  at  their  discretion  ?"  If,  indeed,  it  appeared 
that  the  judge  had  certified  in  a  species  of  action  which  is  excepted  by  the 
statute,  the  question  would  be  different.]  The  judge  who  tries  the  cause  haa 
a  discretionary  power  as  to  certifying,  but  he  must  exercise  it  within  legal 
bounds.  The  judgment  of  an  arbitrator  in  his  award  is  conclusive,  if  he  states 
BO  reason,  but  not  if  he  states  a  wrong  one.  If  it  is  apparent  that  the  judge, 
in  certifying,  has  exercised  his  discretion  under  a  mistake  of  the  law,  there  is 
nothing  in  the  statute  of  Elisabeth  to  prevent  the  Court  from  rectifying  this, 
like  any  other  ^mistake  of  a  judge  or  jury.  In  a  case  mentioned  in  p^tyA-i 
Twigg  V.  Potts,  4  Dowl.  P.  C.  266,  this  Court  is  said  to  have  referred  L  '"J 
a  certificate  back  to  the  learned  judge  who  made  it. 

Lord  Denman,  C.  J.  There  is  no  foundation  for  a  rule.  The  words  of 
Btat.  43  Eliz.  c.  6,  s.  2,  are  (His  Lordship  here  read  the  section).  In  this  case, 
the  learned  Judge  who  tried  the  cause  has  certified  under  the  statute :  and 
when  the  Judge  certifies  there  is  an  end  of  the  question.  We  cannot  increase 
the  damages;  and  we  cannot  inquire  under  what  influence  he  exercised  the 
discretionary  power  vested  in  him.  Perhaps  in  this  case  it  might  have  been  a 
strong  proceeding  on  the  part  of  the  learned  Judge  to  refuse  certifying. 

Patteson,  J.  I  am  of  the  same  opinion.  I  always  understood  that  under 
the  statute  of  Elizabeth  the  Court  never  interfered  with  the  discretion  of  the 
Judge,  but  would  only  inquire  whether  or  not  he  had  the  power  to  certify 
at  all 

Williams  and  Coleridge,  Js.,  concurred.  Rule  refused. 

>  Also  to  increase  the  damages  to  60«.,  or  for  a  new  trial,  on  the  ground  that  the 
verdict,  as  to  amount  of  damage,  was  against  endenoe.    Role  refused. 


♦HOOPER  V.  STEPHENS  and  Wife.    Mv.  8.  [*71] 

^here  it  has  been  agreed  between  debtor  and  creditor  that  the  latter  shall  receive 
goods  in  redaction  of  his  demand,  the  delivery  of  such  goods  operates  as  a  payment 
within  Stat  9  O.  4,  o.  14,  s.  1,  to  bar  the  statute  of  limitations. 

Assumpsit  for  the  price  of  hay  sold  to  the  wife  before  marriage.  Pleas, 
non-assumpsit,  and  the  statute  of  limitations.  On  the  trial  before  Lord  Den- 
man, C.  J.,  at  the  Gloucester  Summer  Assises,  1835,  the  plaintiff,  to  take  the 
case  out  of  the  statute,  proved  that,  after  the  delivery  of  the  hay,  and  within 
six  years  of  the  commencement  of  this  action,  the  wife  (who  was  then  single, 
and  kept  a  public  house)  said  to  the  plaintiff,  <*  Mr.  Hooper,  you  must  make 
use  of  some  spirit,  I  know ',  why  not  have  it  of  me  ?  As  long  as  I  owe  yon 
money  for  hay,  if  it  is  ever  so  little  it  will  be  a  way  to  lessen  the  debt."  The 
plaintiff  said  he  would  take  a  gallon  of  gin  at  12s.,  and  a  jar  filled  with  gin  was  sent 
to  him.  It  was  contended  that  this  dcnvcry  of  goods  by  the  wife  was  equivalent 
to  a  part  payment,  and  barred  the  statute ;  and  Hart  v.  Nash,  2  Cro.  M.  &  R. 
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837  Tin  the  Gonrt  of  Ezcbeqaer)  was  referred  to.  On  the  other  hand,  it  was 
urgea  that  the  delivery  could  not  operate  as  a  paymenty  inasmuch  as  the  de- 
fendants, if  now  suing  for  the  price  of  the  spirits,  could  only  declare  as  for 
goods,  and  not  for  a  liquidated  sum  of  money.  The  Lord  Chief  Justice  gave 
leave  to  the  defendants  to  move  to  enter  a  nonsuit ;  and  the  plaintiff  had  a 
verdict. 

Ludlow y  Seijt.,  now  moved  according  to  the  leave  reserved.  The  plaintiff 
p^yo-1  must  rely  upon  the  clause  in  *Lord  Tentebden's  act,  9  G.  4,  c.  14, 
t  •'  6.  1,  which  provides  that  nothing  therein  contained  ''  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever."  To  bring  this  case  within  the  proviso,  there  ought 
to  have  been  what  is  technically  and  properly  called  a  payment ;  such  as  might 
formerly  have  been  given  in  evidence  under  the  general  issae.  This  transac- 
tion was  not  snch  a  payment  [Lord  Denman,  C.  J.,  Hart  v.  Nash,  2  Cro. 
M.  k  R.  337,  appears  to  be  in  point.] 

The  Court'  took  time  to  inquire  as  to  the  decision  in  Hart  v,  Nash,  2  Cro. 
M.  &  R.  337,  which  was  not  yet  reported ;  and,  in  the  same  term  (Novem- 
ber 7th), 

Lord  Denman,  C.  J.,  said :  Hart  v,  Nash,  2  Cro.  M.  &  E.  387,  decided  in 
the  Court  of  Exchequer,  rules  the  present  case.  Where  anything  is  received, 
upon  agreement,  in  reduction  of  a  debt,  that  is  a  payment  sufficient  to  take  the 
debt  out  of  the  statute  of  limitations.  Rule  refused. 

1  Lord  DsKMAir,  C.  J.,  Pattesoit,  Williams,  and  Coleiiiimse,  Js. 


[*73]  *GAMBRELL  v.  The  Earl  of  FALMOUTH  and  AUSTIN.    Mv.  3. 

To  a  declaration  for  an  ezoesslTe  distress  for  rent,  defendant  pleaded  that  the  whole  sum 
distrained  for  was  due  and  in  arrear,  concluding  to  the  country,  on  which  plaintiff  joined 
issue :  Held  that,  on  this  issue,  defendant  was  not  precluded  from  insisting  on  certain 
arrears,  by  the  fact  that,  since  they  became  due,  other  arrears  had  become  due  and 
had  been  distrained  for.  And  this,  although,  on  the  first  distress,  the  warrant  and 
BoUee  stated  the  distress  to  be  for  rent  due  up  to  a  day  named,  being  subsequent  to 
those  on  which  the  arrears  now  in  question  accrued ;  and  although,  on  the  second 
distress,  the  defendant  stated  that  it  was  for  rent  due  since  the  last  (tistress. 

Gasb  for  taking  an  excessiTe  distress  for  5^.  10s.,  whereas  only  1^.  8s.  was 

due.     Plea,  that  the  whole  was  due  and  in  arrear  (not  stating  for  what  time), 

eoncludiog  to  the  country.    Similiter.    On  the  trial  before  Lord  Denman,  C.  J., 

at  the  last  Berkshire  assizes,  it  appeared  that  the  plaintiff  held  the  premises, 

on  which  the  distress  was  made,  as  weekly  tenant,  of  the  defendant,  the  Earl 

of  Falmouth,  originally  at  a  rent  of  2s.  6d,  per  week ;  and  that,  on  the  30th  of 

June,  1834,  Lord  Falmouth  gave  the  plaintiff  notice  to  quit,  or  to  pay  double 

rent ;  that  Lord  Falmouth  afterwards  gave  a  second  notice  to  the  defendant  to 

quit  on  the  8th  of  December,  1834,  or  to  pay  double  rent,  namely  10s.  per 

week ;  that,  on  the  6th  of  February,  1835,  he  levied  a  distress  for  41.,  being 

eight  weeks'  rent  at  10s.,  due  from  the  8th  of  December  to  the  2d  of  February, 

and  being  stated,  in  the  warrant  and  notice,  to  be  for  rent  due  up  to  the  latter 

day.    The  plaintiff  brought  an  action  for  this  distress,  as  excessive,  and  reco* 

vered  judgment.     On  the  27th  of  April,  1835,  the  defendant  Austin  levied  the 

distress  for  which  the  present  action  was  brought,  on  a  warrant  for  5^.  10s., 

being  rent  in  arrear  on  the  22d  of  April,  and  it  was  shown  that  he  stated  this 

to  be  for  rent  due  since  the  last  distress.     The  plaintiff's  counsel  contended 

that  the  distress  was  not  authorized  by  stat.  4  O.  2,  c.  28,  s.  1.     In  answer, 

r*741   ^^^  defendants  offered  proof  that  there  were  "^arrears  of  rent  unsatisfied, 

^     ^  which  had  accrued  on  days  antecedent  to  the  accruing  of  those  arrears 

vhich  were  distrained  for  on  the  6th  of  February,  1835;  and  that  such  pre* 

▼ioQS  arream  made  up  the  5^.  10s.  at  the  rate  of  the  original  rent.     The  plain- 
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tiff's  counsel  contended  that  these  could  not  be  taken  into  account ;  but  the 
Lord  Chief  Justice  received  the  evidence,  and  the  defendant  had  a  verdict. 

Ludlow,  Seijt.,  now  moved  for  a  new  trial.  Although  it  is  competent  to  a 
landlord  to  distrain  on  one  account,  and  avow  on  another,  yet  that  principle  is 
inapplicable  to  a  case  where  the  complaint  is  that  too  much  has  been  distrained 
for.  The  distress  on  the  6th  of  February,  1835,  must  be  considered  as  having 
the  effect  of  a  statement  of  account  by  Lord  Falmouth,  up  to  that  day.  "  It  is 
the  duty  of  a  landlord  to  make  a  distress,  at  once,  for  his  whole  rent,  if  he  can 
find  sufficient  goods  on  the  premises ;  for  various  distresses  are  vexatious  to  the 
tenant.  And,  therefore,  at  the  common  law,  if  the  landlord  made  an  insuffi- 
cient distress  when  he  might  have  taken  more,  a  second  distress  for  the  re- 
mainder of  the  same  rent  was  illegal :  for  it  was  his  own  folly  not  to  have  taken 
enough  at  first;  but  if  it  appeared  that  he  could  not  find  a  sufficient  distress  on 
the  land,  then  it  seems,  that  even  at  the  common  law,  he  might  distrain  again." 
Bradby  on  Distresses,  ch.  5,  p.  130.*  The  statute  17  Car.  2,  c.  7,  s.  4,  en- 
ables the  landlord,  in  the  cases  pointed  out,  to  make  successive  distresses,  if  the 
distress  shall  not  be  found  to  be  of  the  full  value  of  the  arrears  distrained  for ; 
but  it  ^is  not  pretended  here  that  such  was  the  case  on  the  first  occa-  ri^jtri 
sion,  or  that  there  was  not  then  a  sufficient  distress  on  the  premises  for  *-  ^ 
all  the  arrears  claimed  at  the  time. 

Patteson,  J.  No  doubt  a  man  is  not  entitled  to  distrain  at  different  times 
for  a  rent  due  on  the  same  day.  But  if  rent  become  due  at  different  times,  he 
may  distrain  separately.  Independently  of  that,  look  at  this  issue.  The  ques- 
tion is,  whether  the  sum  was  in  arrear  or  not.  If  it  is  not  satisfied,  it  is  still 
in  arrear. 

Williams,  J.  I  understand  the  objection  to  be  that,  because  the  defen- 
dants assumed  to  distrain  for  rent  not  proved  to  be  due,  they  were  precluded 
from  justifying  themselves  by  showing  that  there  was  other  rent  in  arrear.  •  I 
do  not  see  why  they  are  to  be  prevented  from  showing  that  rent  was  in  arrear, 
different  from  that  for  which  they  at  first  claimed. 

Coleridge,  J.  The  objection,  if  there  be  one,  is  to  the  reception  of  the 
evidence.  But  what  is  the  issue  ?  Whether  so  much  is  due  and  in  arrear.  I 
cannot  conceive  why  arrears  are  not  to  be  taken  into  consideration,  because 
there  has  been  a  distress,  since  they  accrued,  under  which  they  were  not  satis- 
fied. It  may  be  very  true,  that  the  landlord  thought  he  had  covered  all  the 
arrears  by  the  first  distress.  But  that  is  not  to  prevent  him,  under  this  issuCi 
from  showing  what  was  really  due. 

Lord  Denman,  C.  J.  The  issue  is,  how  much  was  due  ?  The  objection 
now  raised  is,  that  the  defendants  cannot  say  that  more  was  due  at  the  former 
period,  ^than  they  then  claimed.  That  objection  does  not  apply,  as  the  rmja-} 
pleadings  stand.  There  seems  to  me  to  be  no  ground  of  complaint,  ^  ^ 
either  in  law  or  in  justice.  Rule  refused. 

>  Citing  WalliB  v,  Sayill,  2  Lnt.  1686.     Anon.  Cro.  Elii.  18. 


DOE  on  the  Demise  of  BENJAMIN  PREEDY,  v.  HOLTOM  and 
another.     Nov,  4. 

Devise  to  A.  of  the  messiiBge  in  S.  in  which  testator  resided,  with  the  buildings  to  the 
same  a<yoining,  and  all  those  several  closes  in  S.  aforesaid,  called  C,  D.,  and  £. 
hrith  the  brick-kiln  erected  thereon),  and  F.,  with  their  appurtenances,  part  of  the 
farm  and  lands  then  in  testator's  own  occupation.  Devise,  further,  to  B.  of  a  second 
messuage,  and  of  all  other  the  testator's  lands  and  hereditaments  in  S.  except  those 
before  devised  to  A.  Under  this  will,  B.  claimed  two  cottages  in  S.  which,  when  the 
will  was  made,  adjoined  the  messuage  resided  in  by  the  testator,  but  were  not  in  his 
occupation,  and  were  diyided  by  a  wall,  which  he  had  built  ftrom  the  messuage. 

Held,  that  the  words  referring  to  the  testator's  own  occupation  applied  only  to  the  pre- 
--^es  mentioned  after  the  words  <*  to  the  same  a<yoining  ;'*  that  evidence  was  admissi- 
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sible  to  show  the  sitaation  of  premises,  and  by  whom  they  were  occupied ;  but  that 
thoM  faets,  being  proved,  did  not  raise  snch  an  ambiguity  as  warranted  the  reception 
in  evidence  of  declarations  made  by  the  testator  when  giving  instructions  for  his  will, 
to  show  that  he  intended  B.  to  have  the  cottages. 

This  ejectment  was  tried  before  Williams,  J.,  at  the  Oxfordshire  Summer 
Assises,  1836.  The  premises  claimed  were  two  cottages,  with  gardens,  out- 
houses, &c.,  at  Swalcliffe,  Oxfordshire.  The  defendants  made  title  under  Joseph 
Preedj,  the  elder  brother  of  the  lessor  of  the  plaintiff.  Both  brothers  claimed 
the  premises  in  question  under  the  will  of  their  father. 

The  testator,  by  his  will,  produced  at  the  trial,  devised  to  trustees  all  his  real 
estate,  upon  trust  that  his  said  trustees  and  the  survivor  of  them  and  the  heirs 
of  such  survivor  should,  during  the  minority  of  his  eldest  son  Joseph  Preedy, 
recerve  the  rents  and  profits  of  all  that  messuage  or  tenement  in  Swalcliffe  afore- 
said wherein  he  the  said  testator  then  resided,  with  the  offices,  outhouses,  barns, 
stables  and  other  edifices  and  buildings,  yards  and  gardens,  to  the  same  adjoin- 
ing, and  all  those  several  closes  or  enclosed  grounds,  pieces  and  parcels  of  land 
P^-.-|  lying  and  being  in  Swalcliffe  aforesaid,  called  or  "^known  by  the  several 
I-  J  names  of  Cow  House,  Trenchill,  Lower  Trenchill,  Fernhill,  Close  taken 
out  of  Trenchill,  together  with  the  brick  kiln  erected  thereon,  and  the  Farhill, 
with  their  appurtenances,  part  of  the  farm  and  lands  then  in  his  own  occupa- 
tion, as  the  same  should  become  due,  and  did  and  should  stand  and  be  possessed 
of  such  rents,  issues,  and  profits,  upon  the  trusts  and  for  the  intents  and  pur- 
poses thereinafter  expressed  and  declared  concerning  the  same ;  and,  when  and 
so  soon  as  his  said  son  Joseph  Preedy  should  have  attained  the  age  of  twenty- 
one  years,  then  did  and  should  be  seised  of  and  in  all  that  his  said  messuage  or 
tenement  in  Swalcliffe  aforesaid  wherein  he  then  resided,  with  the  offices,  out- 
houses, bams,  stables,  and  other  edifices  and  buildings,  yard  and  garden  to  the 
same  adjoining,  and  the  said  several  closes  or  inclosed  grounds,  pieces  and  par- 
cels of  land  in  Swalcliffe  aforesaid  last  thereinbefore  particularly  mentioned, 
with  their  appurtenances,  in  trust  for  his  said  son  Joseph  Preedy,  his  heirs  and 
assigns  for  ever. 

And  upon  further  trust  that  they  the  said  trustees  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  did  and  should,  during  the  minority  of  his,  the 
said  testator's,  son  Benjamin  Preedy,  receive  the  rents,  issues,  and  profits  of  all 
that  his  messuage  or  tenement  in  Swalcliffe  aforesaid  called  the  Old  Grange, 
with  the  offices,  outhouses,  and  other  edifices  and  buildings,  yard  and  garden,  to 
the  same  adjoining,  and  all  and  every  other  his  closes  or  inclosed  grounds, 
pieces  and  parcels  of  land,  and  other  hereditaments,  In  Swalcliffe  aforesaid,  with 
their  appurtenances,  except  what  he  had  thereinbefore  devised  to  or  in  trust  for 
the  use  of  his  eldest  son  Joseph  Preedy,  as  the  same  should  become  due  :  and 
p^g-.  did  and  should  stand  '*'and  be  possessed  of  such  rents,  issues,  and  profits, 
L  '  -1  upon  the  trusts,  and  for  the  intents  and  purposes  thereinafter  expressed 
and  declared  concerning  the  same ;  and  when  and  so  soon  as  his  said  son  Ben- 
jamin should  attain  his  age  of  twenty-one  years,  then  upon  trust  that  they  his 
said  trustees  or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  did  and 
should  stand  and  be  seized  of  and  in  all  that  his  said  messuage  or  tenement  in 
Swalcliffe  aforesaid,  called  the  Old  Orange,  with  the  offices,  Nuthouses,  and 
other  edifices  and  buildings,  yard  and  garden  to  the  same  adjoining,  and  all  and 
every  his  said  closes  or  inclosed  grounds,  pieces  and  parcels  of  land  and  other 
hereditaments  in  Swalcliffe  aforesaid,  last  thereinbefore  mentioned,  with  their 
appurtenances,  in  trust  for  his  said  son  Benjamin  Preedy,  his  heirs  and  assigns 
for  ever. 

The  question  at  the  trial  was,  whether  the  cottages  with  the  gardens,  &c.y 
psssed  to  the  trustees  for  Joseph  under  the  first  part  of  the  will,  or  for  Benja- 
min under  the  subsequent  devise  of  all  the  closes  and  hereditaments  not  before 
Revised.  For  the  plaintiff,  evidence  was  given  that  the  testator  lived  in  the* 
sieasnage  at  Swalcliffe  at  the  time  when  he  made  his  will ;  that  the  cottages 
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had  formed  part  of  the  Swalcliffe  fium,  hnt  thmt  the  testator  had  separated  them 
from  it  by  a  wall,  aod  that,  before  and  at  the  time  wheo  the  will  was  made, 
they  were  so  separated,  and  were  id  the  occupation  of  tenants.  It  was  farther 
proved,  for  the  plaintiff,  that  there  were  cottages  on  the  Swalcliffe  estate,  a 
qnurter  of  a  mile  from,  the  place  where  the  testator  resided.  Evidenee  was  also 
given  as  to  the  oomparative  valne  of  the  Swalcliffe  and  Grange  properties. 
And,  for  the  purpose  of  showing  that  the  testator  intended  the  two  *oot-  ^4^70-1 
tages  in  question  to  pass  under  the  second,  and  not  the  first  clause  of  ■-  -' 
his  will,  the  plaintiff's  counsel  proposed  to  prove  certain  declarations  made  by 
tfae  testator,  when  giving  instructions  for  his  will:  but  this  evidence  was 
objected  to,  and  excluded.  The  learned  judge  in  summing  up  told  the  jury 
that  the  question  was  one  of  law,  and  that  in  his  opinion  the  cottages  adjoin* 
ing  the  Swalcliffe  farm  passed  to  Joseph  by  the  will ;  but  that  the  plaintiff 
should  have  leave  to  move  to  enter  a  verdict  for  him  if  the  Court  of  King's 
Bench  should  hold,  upon  the  facts  proved,  that  the  words  of  the  devise  were 
not  sufficient  to  pass  the  premises  in  question  to  the  trustees  for  Joseph's  use. 
The  defendants  had  a  verdict,  and  leave  was  given  to  move. 

IntdloWf  Seijt.,  now  moved  that  a  verdict  might  be  entered  for  the  plaintiff, 
or  a  new  trial  had  on  account  of  the  rejection  of  evidence.  The  cottages 
passed  to  the  trustees  for  Benjamin,  the  lessor  of  the  plaintiff,  by  the  residuary 
elanse.  It  is  true  they  may  be  said  to  adjoin  the  tenement  on  which  the  testa- 
tor dwelt,  according  to  the  first  clause,  but  that  requires,  not  only  that  the 
buildings,  &c.,  which  are  to  pass  for  the  benefit  of  Joseph  shall  adjoin  the  tes- 
tator's residence,  but  also  that  they  shall  have  been  ''part  of  the  frrm  and 
lands  in  his  occupation"  at  the  time  when  he  made  his  will.  If  there  is  a 
doubt  as  to  the  meaning  Benjamin,  who,  as  the  residuaiy  legatee,  stands  in 
the  situation  of  an  heir  at  law,  is  entitled  to  a  construction  in  his  favor :  nothing 
is  to  be  taken  from  him  unless  expressly  devised.  As  to  the  evidence ;  extrinsic 
eridenoe  was  admitted  in  explanation  of  the  will,  and  frx)m  that  a  difficulty 
resulted,  which  required  ^further  parol  evidence  to  explain  it ;  for  it  r^oQ-i 
appeared  that  the  premises  '^  adjoining"  those  inhabited  by  the  testator  ^  ^ 
were  not  <<  in  his  own  occupation."  This  is  one  of  the  cases  in  which  Tindal, 
G.  J.,  lays  it  down,  in  Miller  v,  Travers,  8  Bing.  247,  that  '<  the  difficulty  or 
ambiguity  which  is  introduced  by  the  admission  of  extrinsic  evidence,  may  be 
rebutted  and  removed  by  the  production  of  further  evidence,  upon  the  same 
subject,  calculated  to  explain  what  Vas  the  estate  or  subject-matter  really 
intended  to  be  devised."  [Willtams,  J.  The  extrinsic  evidence  adduced  was 
only  for  the  purpose  of  showing  the  situation  and  divisions  of  the  property,  and 
the  manner  in  which  it  was  occupied  ;  there  was  nothing  beyond  that,  to  intro- 
duce evidence  of  declarations.  Patteson,  J.  The  declarations  were  offered  to 
show  what  was  meant  by  the  will ;  the  other  evidence  only  showed  what  was 
within  the  terms  of  the  will.  Lord  Denman,  C.  J.  Evidence  might  be  given  to 
show  what  were  the  parcels.  That  evidence,  in  the  present  case,  did  not  intro- 
duce any  ambiguity.  It  was  as  if  the  testator  had  said  '<  I  devise  my  cottages," 
and  you  had  offered  evidence  of  declarations  by  him  that  he  meant  his  house  in 
London.]  The  evidence  which  it  was  here  proposed  to  offer  was,  that  the  testa- 
tor directed  fafs  will  to  be  so  framed  as  to  pass  the  cottages  to  the  use  of  Ben- 
jamin. 

Lord  Penman,  C.  J.  The  testator  devises  to  the  trustees  for  Benjamin  all 
his  closes,  pieces  of  land,  and  other  hereditaments  in  Swalcliffe,  except  what  he 
has  before  devised  to  or  in  trust  for  the  use  of  his  eldest  son.  What  has  he  so 
devised  f  The  rents  and  profits  *of  the  messuage  in  Swalcliffe  wherein  r^oi n 
he  resided,  with  the  offices  <'and  other  edifices  and  buildings,  yurds  and  ^      ^ 

Sirdens,  to  the  same  adjoining."  Among  these  are  the  cottages  in  question, 
ut  he  then  gives  some  lands  as  **  part  of  the  farm  and  lands  then  in  his  own 
occupation ;"  and  it  is  contended  that  this  makes  his  own  occupation  a  necessary 
part  of  the  description  of  all  that  he  gives  to  the  eldest  son.    I  think  that  is  not 
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BO,  but  that  part  of  what  is  given  is  adjoining  to  the  residence -of  the  testator, 
and  part  in  his  occupation.  Then  property  is  here  shown  to  exist,  which  pre- 
cisely answers  the  terms  of  the  will.  Upon  this  point  there  is  no  doubt.  The 
learned  Judge,  therefore,  would  not  have  been  justified  in  receiving  evidence  of 
declarations  for  the  purpose  of  showing  the  testator's  intention.  The  ambiguity 
wa8  not  raised  which  might  have  rendered  such  delarations  admissible.  See 
Richardson  v.  Watson,  4  B.  &  Ad.  787.  If  the  testator  gave  instructions 
which  have  not  been  followed,  that  cannot  now  be  helped. 

Patteson,  J.  We  are  desired  to  read  the  will  as  if  the  words  were  "  edifices 
and  buildings  to  the  same  adjoining,  and  now  in  my  own  occupation. '^  That, 
I  think  cannot  be  done.  Extrinsic  evidence  must  be  received,  for  the  purpose 
of  showing  what  a  will  refers  to ;  but  not  to  clear  up  a  difficulty  in  the  terms  of 
the  will.  If  the  evidence  here  tendered  had  been  admitted,  it  would  have  been 
for  the  parpose  of  showing  that  the  language  of  the  devise  in  question  meant 
'^  adjoining,  and  now  in  my  occupation."  That  would  have  been  receiving 
1^821  ®^^^®°^®  ^  construe  the  will. 
L      J        "^Williams,  J.,  concurred. 

Coleridge,  J.  The  only  expression  restricting  the  words  "  other  edifices 
and  buildings,  yards,  and  gardens,''  is  ''to  the  same  adjoining."  The  words 
« part  of  the  farm  and  lands  now  in  my  occupation,"  refer  to  other  premises! 
No  ambiguity  was  raised  here.  Some  extrinsic  evidence  is  necessary  for  the 
explanation  of  every  will.  If  the  words  Blackacre  be  used,  there  must  be  evi- 
dence to  show  that  the  field  in  question  is  Blackacre.  But  here  the  declara- 
tions were  ofifered  in  reality  for  the  purpose  of  construing  the  expressions  of  the 
will,  and  giving  them  a  more  extended  meaning  than  the  words  themselves  bear. 

Eule  refused. 


KOBINSON,  Gent.,  One,  &c.,  v.  GOMPERTZ.    Nov.  5. 

An  affidavit  of  service  of  notice  on  a  creditor  under  the  compulsory  clause  of  the  Lords' 
Act  (32  G.  2,  c.  28,  8.  16)  is  not  sufficient  if  it  state  merely  that  the  notice  was  left 
with  the  landlady  of  the  house  where  he  lodges ;  or  with  a  person  at  the  house  where 
he  resides,  who  afterwards  stated  that  she  acted  as  his  servant,  and  had  delivered  it 
to  him,  slie  herself  making  no  affidavit,  and  there  being  no  affidavit  of  belief  that  the 
statement  of  such  person  was  true. 

A  MOTION  was  made  before  Littledale,  J.,  in  the  Bail  Court,  that  the 
defendant  might  be  brought  up  under  the  compulsory  clause  (sect.  16)  of  stat. 
3*2  6.  2,  c.  28.  In  the  affidavit  of  service  of  notices,  it  was  stated  that  a  de- 
taining creditor  named  Treppass  had  been  served  by  leaving  the  notice  with  the 
landlady  of  the  house  where  he  lodged.  Littledale,  J.,  on  reference  to  a  case 
in  3  Dowl.  P.  C.,^  held  this  insufficient. 

r*831  ^^'  ^'  ^^  ^^^  renewed  the  motion  in  this  Court,  on  an  amended 
'•  ^  affidavit  stating  that  Treppass  had  been  served  with  notice  ''  by  delivering 
the  same  to,  and  leaving  it  with,  a  female  of  the  name  of  Miss  Wood,  at  the 
house  in  which  the  said  Charles  Stephen  Treppass  resides,  situate,"  &c.,  '<  and 
which  said  Miss  Wood  did,  on  this  present  5th  of  November,  inform  this  depo- 
nent that  she  acts  as  the  servant  of  the  said  Charles  Stephen  Treppass,  and  that 
she  did,  on  the  10th  day  of  October  last,  deliver  the  said  notice  to  the  said 
Charles  Stephen  Treppass."  [Patteson,  J.  She  might  have  made  an  affi- 
davit herself.  Coleridqe,  J.  It  only  appears  by  the  statement  she  is  said  to 
have  made,  that  she  acts  as  servant.  Williams,  J.  You  do  not  even  allege 
that  you  believe  it  to  be  true.] 

Lord  Denman,  C.  J.     I  think  this  is  not  enough,  though  I  am  8on*y  that  a 
party  should  be  defeated  on  such  a  point.     An  allegation  of  service  in  this  form 

1  Probably  Gardner  v.  Green,  8  Dowl.  P.  C;  848. 
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admits  of  ftlie  suggestioDy  that  a  penon  may  have  been  colliiaTelj  stationed  at 
the  he  nae  to  receive  the  notice,  and  give  the  answer. 
Pattbson,  Williams,  and  Coleudge,  Js.,  oonconed.        Bole  refosed.* 

■  DOE  on  the  Doniae  of  HUN6ATE  v.  BOB.    Jmu  81. 

To  make  a  rule  absolote,  on  no  eaiue  being  shown,  it  is  not  saffieient  that  a  deponent 
should  swear  to  notice  of  the  role  nisi  haying  been  left  at  the  dwdling-hoose  of  the 
opposite  psjrtj,  in  his  absence,  with  a  penon  who  afterwards  told  the  deponent  that 
she  had  deliTered  the  notice;  the  deponent  most  state  that  he  belicTes  this  to  be  tme. 

Sir  P.  PoUoeky  Attorney-General,  moTod  to  make  a  mle  aboolate  for  staying  proceed- 
ings till  payment  of  costs  in  a  former  ejectment.  The  affidavit  of  serrice  of  the  mle  nisi 
stated  that  a  copy  had  been  left  by  the  deponent  at  a  honse,  with  a  female  who  described 
herself  as  the  occupier,  and  who  said  that  the  leeaor  of  the  plaintiff  and  his  wife  both 
*lodged  there,  bat  were  at  present  ont;  and  who,  on  seeing  the  notice  directed 
to  Lieutenant  Hnngate,  said  that  the  lessor  of  the  plaintUT  called  himself  Sir  [*84] 
William  Hungate ;  that  she  promised  to  deliTer  the  notice ;  and  that,  two  days 
afterwards,  the  deponent  called  agun,  and  saw  the  same  female,  who  sud  that  the  lessor 
of  the  plaintiff  was  out,  and  that  she  had  deliTered  the  notice  to  him.  The  deponent 
^d  not,  however,  swear  to  his  own  belief  either  that  the  ddivery  had  taken  place,  or 
that  the  lessor  of  the  plaintiff  lived  at  the  house  in  qnestion. 

Per  Curiam.  (Lord  DaaxAa,  C.  J.,  Littlxdalb,  Wqxiams,  and  CoLBamoa,  Js.)  The 
affidavit  does  not  go  far  enough.  It  is  important  that  we  should  enforce  every  secority 
agidnst  collusion. 

Sir  P.  Pollock,  Attomey-Oeneral,  then  prayed  that  the  rule  mi^t  be  enlarged. 

Per  Curiam.  That  is  objectionable,  because  then  you  will  gain  the  whole  object  of 
your  nde.    Bnt  you  may  add  a  fresh  affidavit,  and  apply  to  a  Judge  at  chambers. 

The  rule  was  afterwards  made  absolute,  on  the  affidavit  being  re-swom,  with  the  addi- 
tion that  the  deponent  believed  the  delivery  to  have  taken  place. 


6TE,  Assignee  of  MILLS,  an  Lisolvent  Debtor,  v.  HITCHGOGK  and  Others. 

Nov,  6. 

An  insolvent  debtor  executed  a  warrant  of  attorney,  on  which  judgment  was  signed,  and 
he  afterwards  went  to  prison.  Subsequently  his  goods  were  seised  and  sold  under  a 
fi.  fa.  on  the  judgment,  and  the  proceeds  were  paid  to  the  judgment  creditors.  The 
insolvent  petitioned,  and  his  effects  were  assigned  nnder  the  Insolvent  Debtors'  Act, 
7G.  4,  c67: 

Held,  that  the  assignee  might  recover  the  proceeds  of  the  sale  from  the  judgment  credi- 
tors, as  money  had  and  received  to  the  use  of  the  assignee  after  the  subscribing  of  the 
petition,  on  section  84  of  the  act. 

Assumpsit.  The  declaration  stated  that,  after  the  insolyent  had  suhscribed 
his  petition,  the  defendants  were  indebted  to  the  plaintiff,  as  assignee,  for  money 
by  them  had  and  received  to  the  use  of  the  plaintiff  as  assignee.  Plea,  non- 
assumpsit.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  in 
last  July,  it  appeared  that,  on  the  12th  of  September,  1834,  the  insolvent  gave 
a  warrant  of  attorney  to  the  defendants,  upon  which  judgment  was  sigoed  on 
the  15th  of  October.  On  the  20th,  the  insolvent  went  to  prison,  *and  r^roe-i 
afterwards,  on  the  same  day,  his  goods  were  taken  in  execution  npon  a  I-  ^ 
fi.  fa.  under  the  judgment :  they  were  sold  on  the  23d  of  October,  and  the 
money  paid  to  the  defendants  on  the  31st.  On  a  subsequent  day  the  insolvent 
subscribed  his  petition  to  the  Insolvent  Debtors'  Court;  and  on  the  16th  of 
November  the  assignment  to  the  plaintiff  was  made.  The  action  was  brought 
to  recover  the  pro<^eds  of  the  sale.  The  defendant's  counsel  objected  that  they 
were  not  liable  in  this  form  of  action ;  but  the  Lord  Chief  Justice  ruled  that 
the  action  lay,  and  a  verdict  was  found  for  the  plaintiff  for  the  amount  of  the 
proceeds,  his  Lordship  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Hogginn  now  moved  accordingly.  By  the  thirty- fourth  section  of  the  Insol- 
vent Debtors'  Act  (7  0.  4,  c.  57),  no  person  after  the  imprisonment  shall  avail 
himself  of  any  execution  issued  on  any  warrant  of  attornoy  executed  by  the 
'"^solvent     The  plaintiff  was,  therefore,  entitled  to  treat  the  execution  and  sale 
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aa  Toidy  and  might  have  brought  trover  for  the  goods,  on  the  ground  that  no 
title  passed  to  the  defendants.  Bat  if  he  bring  money  had  and  received,  this 
affirms  the  sale,  according  to  the  principle  laid  down  by  Lord  Ejbnyon  in  Smith 
V.  HodsoD,  4  T.  R.  217.  [Patteson,  J.  That  was  an  action  for  goods  sold 
and  delivered,  which  of  course  affirmed  the  sale.]  The  money  here  could  be 
had  and  received  to  no  use  but  that  of  the  judgment  creditors.  [Lord  Denman, 
C.  J.  Why  are  they  to  receive  the  proceeds  from  the  sberiflf  ?]  There  was  no 
r^oa-i  assignee  at  the  time  of  the  sale,  and,  therefore,  the  money  at  any  rate 
I-  -'  "^could  not  be  had  and  received  to  the  use  of  the  plaintiff.  [Patte- 
son, J.  The  assignment  has  relation^  as  in  bankruptcy.] 
The  Court'  Refused  the  rule. 

>  Lord  DsNiiAK,  C.  J.,  Pattbbom,  Williams,  and  GoLSBrDOB,  Js. 


ROE  on  the  several  Demises  of  EDMUND  WILKINS  and  JOHN 
WILKINS  V,  JAMES  WILKINS.     Nov.  6.         ; 

In  gectment,  the  defendant,  upon  notice  from  the  plaintiff,  produced  a  deed;  and  it  was 
proved  that  the  defendant's  attorney  had  stated,  before  the  trial,  that  the  defendant 
claimed  through  that  deed :  Held,  ^at  this  entitled  the  plaintiff  to  put  it  in,  without 
proTing  the  execution,  before  the  defendant's  case  was  opened. 

A  woman  liying  apart  from  her  husband,  obtained  a  demise  of  property  for  a  term.  The 
husband's  representatiTe  brought  ^ectment  against  a  party  who  claimed  to  haxe 
had  adyerse  possession  for  more  than  twenty  years,  and  who  had  obtained  and  held 
possession  without  knowing  of  the  husband's  existence:  Held,  that  it  was  no  misdirec- 
tion to  direct  the  jury  to  find  for  the  plaintiff,  unless  they  thought  that  such  possession 
was  adyerse  to  the  wife ;  inasmuch  as,  if  adyerse  to  the  wife,  it  was  adverse  to  the 
husband,  and  not  otherwise. 

Ejeotmsnt  for  premises  in  Oloucestershire.  On  the  trial  before  Lord  Den- 
MAN,  G.  J.y  at  the  last  Gloucester  assizes,  it  appeared  that  Edmund  Wilkins 
claimed  as  administrator  to  Joseph  Wilkins,  the  elder,  deceased;  and  that  John 
Wilkins  claimed  as  administrator  to  Ann  Wilkins,  deceased,  the  wife  of  Joseph 
Wilkins  the  elder.  The  title  of  Joseph  Wilkins  the  elder  rested  upon  a  lease 
of  the  premises  in  question,  made  to  Ann  Wilkins,  which  the  plaintiff  had  given 
the  defendant  notice  to  produce,  and  which  was  called  for  at  the  trial,  and  pro- 
duced by  the  defendant.  No  evidence  was  given  of  the  execution ;  but  it  was 
proved  oa  the  part  of  the  plaintiff,  that  the  defendant's  attorney  had  said,  shortly 
r*S71  ^^'^'^^  ^^^  ^^^^y  ^^^  ^^®  defendant  claimed  under  the  '''lease.  The  Lord 
^  -'  Cbief  Justice  was  of  opinion  that  this  dispensed  with  proof  of  the  exe- 
cution ;  but  he  gave  leave  to  move  to  enter  a  nonsuit.  It  further  appeared  that  Ann 
Wilkins  had  married  Joseph  Wilkins,  the  father,  in  1777,  from  whom  she 
afterwards  separated ;  and,  her  husband  being  still  alive,  married,  or  lived  as 
wife  with  Bryant.  After  this,  Bryant  took  into  his  occupation  the  premises  in 
question,  being  a  certain  part  of  the  waste  of  the  manor  of  Henbury.  He  died 
in  1809.  At  the  time  of  his  death,  Joseph  Wilkins  the  younger,  a  son  of  Ann 
Wilkins  and  her  first  husband,  was  living  with  Ann  Wilkins.  She  obtained  a  lease 
of  the  premises  in  question  (being  the  lease  above  mentioned)  from  the  lords  of 
the  manor  of  Henbury,  conveying  to  '*  Ann  Bryant,  widow,''  a  term  of  ninety- 
nine  years  from  March  25th,  1812,  determinable  on  certain  lives,  which  were 
not  extinct  at  the  time  of  the  trial ;  and  she  afterwards,  in  March,  1813,  gave 
up  this  lease  to  her  son,  signing,  at  the  same  time,  the  following  memorandum, 
'*  Joseph  Wilkins  took  to  all  that  Ann  Bryant  had  for  maintaining  of  her  and 
two  children  from  May  10th,  1810,  to  March  25th,  1813."  After  this,  Joseph 
Wilkins  occupied  the  premises  and  built  a  house  there.  He  afterwards  went  to 
Bemarara,  leaving  the  premises  to  be  managed  by  the  defendant,  and  died  in 
1821,  devising  them  to  him.  The  defendant  had  occupied  them  from  tho  time 
vhen  Joseph  Wilkins,  the  son,  left  England,  to  the  commencement  of  the  pre- 

lent  action.    Ann  Wilkins  died  in  1823 ,  and  Joseph  Wilkins,  the  father,  in 
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1826.  It  did  not  appear  that  Bryant  or  Joseph  Wilkins,  the  son,  had  been 
aware  of  the  existence  of  Joseph  Wilkins,  the  father,  from  the  time  when  Ann 
Wilkins  began  to  live  with  Bryant.  The  Lord  Chief  Justice  directed  the  jury 
to  find  for  *the  plaintiff,  nnless  they  were  of  opinion  that  the  occupation  r*go-i 
by  Joseph  Wilkins,  the  son,  and  the  defendant,  was  adverse  to  Ann  ^  ^ 
Wilkins.     Verdict  for  the  plaintiff. 

Ludlow,  Serjt.,  now  moved  to  enter  a  nonsnit,  or  for  a  new  trial  on  the  groand 
of  misdirection.  First,  it  is  true  that,  when  a  party  produces  a  deed  which  has 
been  called  for,  under  which  he  himself  claims,  the  other  side  may  treat  the 
execution  of  the  deed  as  proved.  But  that  principle  is  applicable  only  where  it 
appears  that  the  party  producing  rests  his  case,  at  the  trud,  on  the  validity  of 
the  deed.  Here,  the  party  pn^ucing,  being  the  defendant  in  ejectment,  was 
not  called  upon  to  show  any  title  till  the  plaintiff  had  proved  a  title.  The 
plaintiff  cannot  assume,  upon  evidence  of  anything  passing  out  of  Court,  what 
the  defendant's  case  is  to  be,  for  the  purpose  of  relieving  himself  from  the 
burden  of  proof.  Secondly,  the  Judge  ought  to  have  told  the  jury  that  the 
question  was,  whether  the  occupation  was  adverse  to  Joseph  Wilkins,  the  father; 
for  the  plaintiff  claims  through  him.  In  order  to  explain  an  occupation,  and  to 
show  that  it  is  enjoyed  under  a  recognition  of  the  title  of  another  claimant,  it 
is  necessary  to  show  some  privity  between  the  occupier  and  the  claimant  Here 
it  is  attempted  to  infer  a  recognition,  by  the  occupier,  of  a  claimant  whose 
existence  he  is  ignorant  of,  from  the  mere  circumstance  that  such  unknown 
party  has  a  legal  claim  in  right  of  another  person,  whose  title  the  occupier  is 
supposed  to  recognise.  Such,  a  legal  claim,  unknown  to  all  parties  at  the  time, 
cannot  constitute  an  implied  acknowledgment. 

Lord  Denman,  C.  J.  It  is  clear  that  tne  lease  was  properly  received  in  evidence 
without  proof  of  its  *execution.  Knight  v,  Martin,  Gow's  N.  P.  C.  26,  r^eoon 
shows  this.  It  did  indeed  appear,  in  that  case,  that  both  parties  claimed  ^  ^ 
under  the  same  agreement :  but  extrinsic  evidence  was  admitted  to  show  that  fact; 
and  the  rule  necessarily  supposes  that  such  a  fact  must  be  shown  by  extrinsic 
evidence ;  for  it  could  not  appear  from  the  inspection  of  the  deed  till  the  deed 
could  be  read.  As  to  the  second  point,  if  the  possession  was  adverse  to  the  wife 
it  was  adverse  to  the  husband.  The  husband  had  allowed  her  to  enjoy  the 
property,  and  took  no  part  in  the  management  of  it.  The  jury  considered  that 
her  permission  to  her  son  to  live  in  it,  in  consideration  of  his  supporting  her, 
gave  him* no  title  adverse  to  her;  and  therefore  he  had  no  title  adverse  to  her 
husband. 

Patteson,  J.  I  am  of  the  same  opinion.  Dallas,  C.  J.,  in  Knight  v. 
Martin,  Gow's  N.  P.  C  26,  draws  a  distinction  between  cases  where  parties 
claim  the  same  interest,  and  those  where  they  claim  adversely ;  but  here  the 
contending  parties  had  clearly  one  common  interest  in  the  title  created  by  the 
deed. 

Williams  and  Coleridge,  Js.,  concurred.  Bule  refused. 


*PEPPER  V.  WHALLEY.    Nov.  6.  [*90] 

Since  the  Rule  (HiL  4  W.  4),  that  the  entry  of  proceedings  on  the  record  for  trial,  or  on 
the  judgment  roll,  shall  be  taken  to  be,  and  shall  be,  the  first  entry  of  the  proceedings 
npon  record,  it  is  not  necessary  to  enter  upon  the  Nisi  Frius  record  a  plea  in  abatement 
and  judgment  of  respondeat  ouster  thereupon. 

The  plaintiff  declared  in  covenant,  and  the  defendant  pleaded  in  abatement, 
upon  which  plea  the  plaintiff  had  judgment  of  respondeat  ouster.  The  de- 
fendant then  pleaded  non  est  factum^  on  which  the  plaintiff  joined  issue. 
The  plaintiff  made  up  the  issue  on  the  nisi  prius  record  without  any  entry 
of  the  plea  in  abatement  or  the  judgment  thereon,  and  delivered  it  to  the 
defendant  with  notice  of  trial.    The  defendant,  before  the  assizes  for  which 
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the  notioe  wis  given,  returned  the  iasne  to  the  plaintiff,  saying  that  he  should 
not  accept  it  in  its  then  form.  The  plaintiff  afterwards  redelivered  the  issue  in 
the  same  state ;  and  the  defendant  attempted  to  return  it  again,  but  the  plaiutiff 
refused  to  accept  it.  On  the  trial  before  Tadot,  Sexjt.,  at  the  last  Chester 
assizes,  the  cause  was  tried  as  undefended,  and  a  verdict  found  for  the  plaintiff. 

John  Jervis  now  moved^  (on  affidavit)  for  a  rule  to  show  cause  why  the  verdict 
should  not  bo  set  aside,  on  the  ground  of  mis-trial,  or  why  judgment  should  not 
be  arrested.  The  rule  is,  that  the  nisi  prius  record  must  contain  an  entry  of  the 
plea  in  abatement  and  judgment,  when  there  have  been  such  proceedings.  In 
Dabartine  v.  ChanceUor,  5  Mod.  400;  12  Mod.  190;  Carth.  447;  1  Ld.  Eaym. 
r*9l1  ^^^^  ^  judgment'  was  set  aside  on  this  '''very  ground.  It  is  true  that, 
*-  -*  in  an  Anonymous  case,  1  Salk.  4^  which  occurred  afterwards,  it  was 
said,  ^Hhe  old  course  was  to  deliver  in  a  copy  of  the  whole  record;  viz.  the 
declaration,  plea  in  abatement,  &c.,  and  issue;  but  the  Court  made  a  rule  for 
the  future  that  a  copy  of  the  narr.  and  issue  should  only  be  paid  for."  But  it 
appears  that  this  rule  did  not  prevail;  for,  in  a  later  case,  Coombe  v,  Pitt,  3 
Burr.  1423, 1682,  an  objection  being  made  to  the  plea  roll,  that  it  omitted  the 
mention  of  a  plea  in  abatement,  the  Court,  instead  of  holding  that  the  entry  of 
it  was  unnecessary,  said  that  the  irregularity  had  been  cured  by  the  defendant's 
accepting  the  issue  on  the  nisi  prius  record,  which  was  also  without  the  plea  in 
abatement.  Here  the  issue  was  not  accepted.  The  reason  of  the  rule  appears 
to  be  this;  that  the  plea  ought  of  course  to  contain  all  the  pleadings;  but,  if 
the  nisi  prius  roll  do  not  contain  the  plea  in  abatement,  there  will  be  a  variance 
between  the  two  records.  [Coleridge,  J.  The  old  theory  was  that  the  nisi 
prius  was  a  transcript  of  the  plea  roll.  Patteson,  J.  By  the  late  rule,  <<  the 
entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll  (according 
to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact,  the  first 
entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof,  upon  record,"  Reg. 
Hil.  4  W.  4,  General  Rules  and  Regulations,  15,  5  B.  &  Ad.  vi.  There  can  be 
therefore  no  longer  any  variance.]  That  shows  the  importance  of  entering  all 
the  pleadings  on  the  nisi  prius  roll;  otherwise  they  will  not  appear  at  all.  At 
any  rate,  it  has  never  been  understood  that  the  entries  on  the  nisi  prius  roll  are 
to  be  confined  to  the  issues  which  the  jury  are  to  try :  the  pleadings  terminating 
p^ni  ^^  issues  at  law  are  always  entered  *there,  even  when  they  do  not  leave 
I-  -'  anything  to  be  inquired  of  by  the  jury.  The  rule  now  contended  for  is 
laid  down  in  2  Chitt/s  Archbold,  Pr.  K.  B.  book  2,  part  1,  page  572,  5th  ed. 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term  (November  25th),  delivered  the 
judgment  of  the  Court. 

This  was  a  motion  for  a  new  trial,  or  to  arrest  the  judgment,  after  verdict  for 
the  plaintiff;  and  the  ground  was  that,  there  having  been  a  plea  in  abatement 
and  judgment  of  respondeat  ouster^  no  entry  of  that  plea  and  judgment  was  made 
on  the  nisi  prius  record. 

The  case  of  Dobarteen  v.  Chancellor,  1  Ld.  Raym.  329;  5  Mod.  400,  in  10 
W.  3,  was  referred  to,  in  which  a  judgment  was  set  aside  under  similar  circum- 
stances, except  that  in  that  case  the  plea  roll  had  the  plea  in  abatement,  but  the 
nisi  prius  roll  had  not,  and  it  should  rather  seem  that  the  Court  proceeded  on 
this  variance.'  At  present,  since  the  15th  rule  of  Hilary  term,  1834,  5  B.  & 
Ad.  vi.,  the  nisi  prius  roll  is  the  first  entry  on  record^  and  therefore  no  such 
variance  can  exist. 

In  a  subsequent  case  in  1  Ann.,  Anonymous,  1  Salk.  5,  it  is  stated  that  the 
Court  altered  the  practice,  and  directed  that,  for  the  future,  only  the  declaration 

>  Before  Lord  BxmiAN,  C.  J.,  PArrasoir,  Williams,  and  Colvridqs,  Js. 

'  The  Terdict,  according  to  the  reports  in  Lord  Raymond,  in  12  Mod.,  and  in  Cartbew. 

*  See  note  (a)  in  the  oase  in  1  Ld.  Raym.  829.  In  the  report,  12  Mod.  190,  it  iB  said 
tkat  the  entiy  was  omitted  in  the  issue  roll;  but  this  seems  to  mean  the  nisi  prius 
neord. 
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and  issue  shoald  be  paid  for;  thereby  makiiig  it  wmeeessftrj  to  enter  tbe  plea 
in  abatement  and  judgment  of  regpomdeai  cmaier  on  the  nisi  prins  record :  and 
this  appears  to  *be  reasonable,  for  they  are  quite  immaterial  to  the  ques-  png-i 
lion  idtimately  to  be  tried  between  the  parties.  ^    .  -■ 

In  Combe  v.  Pitt,  3  Burr.  1682,  a  similar  objection  was  made;  but,  as  the 
defendant  had  accepted  the  issue,  the  Court  held  that  he  had  cured  the  irregu- 
larity, if  any.  In  the  present  case  it  is  stated  that  the  defendant  refused  die 
issue,  and  that  irregularity  is  not  cured. 

We  are  however  of  opinion  that  there  is  no  irregularity,  that  the  part  of  the 
proceedings  omitted  is  wholly  immaterial,  and  Uierefore  no  rule  should  be 
granted.  Bnle  refused. 


*POOLEY  V.  GOODWIN.    Not.  7.  [*94] 

Defendant  being  indebted  to  plaintiff  in  150/.,  and  being  employed  by  T.  to  perforin 
works  for  which  he  was  recelTing  a  percentage,  wrote  an  o^er  to  T.  to  pay  plaindff  150/. 
out  of  the  first  moneys  dne  to  defendant.  Afterwards,  being  indebted  to  B.  in  997/., 
be  execnted  a  deed  reciting  the  above  facts,  assigning  and  transferring  to  B.  such 
sums  as  then  were  or  shonld  become  dne  to  him,  defendant,  from  T.,  in  trast,  first  to 
pay  plaintiff  the  150/.,  and,  secondly,  to  retain  the  residue  towards  payment  of  the 
997/. ;  with  coTenants  that  he  would  not  receiye  the  money,  nor  reroke,  &c.,  that  he 
had  right  to  assign,  had  not  incumbered,  and  for  further  assurance.  Defendant  after- 
wards received  150/.  fi^m  T. ;  and  plaintiff  sued  him  for  money  had  and  receiTcd,  and 
on  an  account  stated :  Held, 

1.  That  the  action  lay  for  the  150/.,  though  no  proof  was  given  of  T.'s  assent  to  the 
order ;  and  though,  at  the  time  of  making  the  order,  nothing  was  due  from  T. ;  and 
though,  at  the  time  of  making  the  deed,  there  was  not  150/.  due  from  T.,  and  it  was, 
at  such  times,  uncertain  to  what  extent  deCendant  would  be  employed  by  T. ;  and 
though  plaintiff  was  not  a  party  to  the  deed. 

2.  That  plaintiff  was  entitled  to  g^ve  secondary  evidence  of  the  ofder,  upon  proof  of  a 
hcntk^ie  search  for  the  original  among  plaintiff's  papers  only.   * 

8.  That  such  secondary  evidence  was  furnished  by  a  paper,  admitted  by  defendant's 
attorney  to  be  a  true  copy  of  an  affidavit  sworn,  but  not  filed,  by  defendant  in  pro- 
ceedings against  another  party,  such  paper  stating  the  order  to  have  been  written  by 
defendant,  and  setting  it  out,  though  no  evidence  was  given  that  the  attorney  had 
compared  the  paper  with  the  original  affidavit  or  order. 

4.  That,  on  such  secondary  evidence  it  must  be  presumed  that  the  order  was  properly 
stamped. 

5.  That  the  deed  was  not  a  mortgage,  but  an  absolute  assignment  of  the  defendant's 
earnings. 

6.  Upon  its  appearing  that,  at  and  since  the  time  of  executing  the  deed,  less  than  500/. 
was  due  from  T.  to  defendant,  and  that  not  so  much  as  would  make  up  500/.  was 
likely  to  be  earned  from  that  time  to  the  conclusion  of  defendant's  employment  with 
T.  :  Held,  that  the  deed  required  no  more  than  a  8/.  stamp,  under  stat  55  Geo.  8,  c. 
184,  Sched.  Part  I.  tit.  Conveyance. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea, 
non  assumpsit.  The  action  was  brought  in  pursuance  of  a  rule  of  court  made 
under  the  interpleader  act,  stat.  1  &  2  W.  4  c.  58,  s.  1.  On  tbe  trial  before 
Lord  Abinqer,  C.  B.,  at  tbe  last  Liverpool  assizes,  tbe  following  case  was 
opened  for  the  plaintiff.  The  defendant  was  an  architect  employed  by  the 
Commissioners  for  paving  and  lighting  Manchester,  to  build  a  new  town  ball. 
He  was  to  receive  a  commission  of  seven  and  half  per  cent,  on  the  money  ex- 
pended :  and  this  per  centage  he  regularly  drew  for  and  obtained  up  to  1829. 
In  that  year  he  became  indebted  to  tbe  plaintiff  to  the  amount  of  £150 ;  and, 
on  being  pressed  for  payment,  he  wrote  the  following  ^letter  to  Mr.  r^egi^-i 
Thorpe,  then  comptroller  for  the  Commissioners  : —  ■-      -■ 

"  Sib, 

*<I  hereby  authorize  you  to  pay  to  John  Pooley,  Esq.,  sen.,  £150  from  my 
eommission  as  architect  to  the  town  ball  of  Manchester,  out  of  tbe  first  moneys 
ordered  to  be  paid  to  me.     His  receipt  shall  be  a  sufficient  discharge  for  the 
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same,  this  being  the  balance  of  account  between  John  Poolej  and  myself,  as 
settled  this  day,  the  22d  of  September,  1829. 

(Signed)  "  Fbakcis  Goodwin." 

"To  John  Thoq>e;  Esq.,  Comptroller." 

On  the  15th  of  Jnly,  1830,  the  defendant  executed  a  deed  of  assignment  to 
John  Yaughan  Barber  and  William  Marshall,  whereby,  after  reciting  that  he 
was  indebted  to  the  plaintiff  in  150^.,  and  that  he  was  indebted  to  Barber  and 
Marshall  in  997/.  8s.  lid,  for  money  advanced  and  lent  to  him  and  paid  for  his 
use,  and  interest  thereon,  and  that  he,  the  defendant,  was  employed  by  the 
above-mentioned  Commissioners  as  architect,  etc.,  and  that,  being  unable  to 
pay  the  said  debts,  he  had  agreed  to  assign  to  B.  and  M.  all  and  singular  the 
sum  and  sums  of  money  which  was  or  were  then,  or  should  thereafter  become 
due  to  him  for  his  commissions,  charges,  and  expenses  as  such  architect,  the 
defendants  assigned  and  transferred  to  B.  and  M.  all  and  every  the  sum  and 
sums  which  then  was  and  were  or  should  at  any  time  thereafter  become  due 
from  and  payable  by  the  Commissioners  to  him  the  defendant,  for  or  on  account 
of  his  commission,  etc. ;  upon  trust,  first  to  pay  the  costs,  and  then  to  pay  the 
1502.  due  to  the  plaintiff,  and  to  retain  the  residue  towards  payment  of  the  debt 
r*961  *^^  ^^7/.  OS.  11  cf.,  and  the  interest  thereon.  The  deed  contained  a  power 
■-  -'of  attorney  to  B.  and  M.,  and  covenants  by  the  defendant  to  pay  the 
997/.  8s.  lid.;  that  he  would  not  receive  the  money  nor  revoke  the  power,  nor 
do  any  act  whereby  B.  and  M.  might  be  hindered  in  recovering  payment ;  that 
he  had  not  done  any  act  to  incumber ;  and  for  further  assurance.  The  defen- 
dant was  afterwards  arrested,  and  in  April,  1832,  was  discharged  under  the 
Insolvent  Debtors'  Act.  He  admitted,*  on  the  trial,  that  he  had  received  £150 
from  the  Commissioners  since  his  discharge.  The  plaintiff  did  not  produce  the 
order  of  22d  of  September,  1829 ;  but  showed  that  diligent  search  had  been 
made  for  it  among  his  papers.  It  was  contended  that  this  did  not  let  in  secon- 
dary  evidence  of  the  contents ;  but  the  Lord  Chief  Baron  overruled  the  objec- 
tion. The  plaintiff  then  put  in  a  paper  purporting  to  be  an  affidavit  by  the 
defendant,  made  in  the  King's  Bench,  entitled  between  the  defendant  and  the 
Commissioners,  in  which  the  defendant,  after  stating  that  he  had  signed  the 
order,  set  it  out.  It  was  proved  that  the  defendant's  attorney  had  admitted,  in 
conversation  with  the  plaintiff's  attorney,  that  the  paper  was  a  true  copy 
(except  as  to  the  jurat)  of  an  affidavit  sworn  by  the  defendant,  but  not  filed  or 
used.  For  the  defendant  it  was  then  objected,  that  the  order  was  not  proved 
to  have  been  stamped,  or  assented  to  by  Thorpe,  or  to  have  been  examined 
with  the  original ;  but  the  Lord  Chief  Baron  permitted  the  copy  to  be  read. 
The  deed  of  15th  July,  1830,  was  then  tendered  in  evidence.  It  had  a  5/. 
stamp  only ;  and  its  reception  was  objected  to,  on  the  grounds,  that  the  stamp 

n^fj-i  was  ^insufficient,  and  that  the  plaintiff  was  no  party  to  the  deed.     It 

^  ^  was  proved  that,  when  the  deed  was  executed,  £30  was  due  to  the  defen- 
dant from  the  Commissioners ;  that,  since  then,  he  had  earned  £367,  of  which 
£297  were  his  earnings  since  his  discharge  under  the  Insolvent  Debtors'  Act, 
to  the  time  the  action  was  brought ;  that  he  had  earned  £40  more  since  the 
commencement  of  the  action,  and  that  it  was  not  likely  that  above  £600  more 
would  be  expended,  making  therefore  an  addition  of  not  above  £45  to  the  com- 
mission ;  and  making  in  all  not  above  £482  to  be  and  become  due,  at  and  since 
the  execution  of  the  deed.     A  verdict  was  then  taken  for  the  plaintiff  lor  £150, 

and  leave  given  to  move  to  enter  a  verdict  for  the  defendant. 
Botleau,  in  this  term,'  moved  accordingly.     First,  the  search  for  the  order  of 

22d  September,  1829,  was  insufficient.     The  papers  of  the  Commissioners,  and 

'  Bj  order  of  this  Court,  forming  part  of  the  aboTe-mentioned  rule  made  under  the 
hitmleader  Act. 

*  the  motion  eame  on  twice,  Nov.  8d,  and  Nov.  7th ;  before  Lord  Dbnxax,  C.  J.,  Pat- 
nioi,  WiLLLuiB,  and  Golxbidob,  Js. 


62  4  Adolphus  &  Ellis.  [97 


of  their  comptrollers,  ought  to  have  been  searched.  SecoDdly,  the 
by  the  defendant's  attorney  does  not  go  far  enough :  it  should  have  been  shown 
that  he  had  compared  the  two  papers ;  and,  at  any  rate,  that  the  order  was 
stamped,  as  it  ought  to  have  been,  being  a  <'  bill  of  exchange/'  or  '<  order  for 
money/'  In  stat.  56  Geo.  3,  c.  184,  Sched.  Part  1,  Bill  of  Exchange,  the 
words  are  ''  Inland  bill,  draft,  or  order  for  the  payment  of  any  sum  of  money, 
weekly,  monthly,"  etc.,  <<  where  the  total  amount  of  the  money,  thereby  made 
payable,  shall  be  specified  therein,  or  can  be  ascertained  therefrom,''  and  "  where 
the  total  amount  of  the  money  thereby  made  payable  shall  be  indefinite  i"  and 
*it  is  declared  that  '<  all  bills,  drafts,  or  orders  for  the  payment  of  any  pKog-i 
sum  of  money  out  of  any  particular  fund  which  may  or  may  not  be  avail-  ^  -' 
able,  or  upon  any  condition  or  contingency  which  may  or  may  not  be  performed 
or  happen,  if  the  same  shall  be  made  payable  to  the  bearer,  or  to  order,  or  if 
the  same  shall  be  delivered  to  the  payee,  or  some  person  on  his  or  her  behalf," 
shall  be  deemed  to  be  inland  bills,  etc.  Thirdly,  the  order  was  simply  a  request 
addressed  to  Thorpe,  and  might  be  revoked  by  the  defendant  at  any  time,  at  all 
events,  until  the  acceptance  of  it  by  Thorpe,  or  some  one  on  the  part  of  the 
Commissioners,  which  was  not  proved.  Fourthly,  the  stamp  on  the  deed  of 
15th  July,  1830,  was  insufficient.  By  stat.  55  G.  3,  c.  184,  Sched.  Part  2, 
the  deed,  as  a  conveyance,  the  expressed  consideration  of  which  (the  two  debts) 
exceeded  £1000,  should  have  had  a  £12  stamp ;  or,  as  a  mortgage,  since  the 
sum  secured  exceeds  £1000,  a  stamp  of  £6.  Fifthly,  the  defendant  could  not 
assign  his  future  earnings;  Robinson  v.  Macdonnell,  5  M.  &  S.  228.  Lastly^ 
since  the  plaintiff  is  no  party  to  this  deed,  he  is  not  entitled  to  use  it.  The 
declaration,  therefore,  is  not  supported. 

The  Court  took  time  to  consult  with  the  Lord  Chief  Baron,  intimating  that, 
if  they  should  consider  the  points  proper  to  be  argued,  a  special  case  should  be 
stated.    In  the  same  term  (November  19th), 

Lord  Denman,  C.  J.,  said  :  Several  objections  were  taken  to  the  verdict.  It 
was  necessary  to  prove  that  an  order  had  been  given  for  the  payment  of  the 
money  to  the  plaintiff,  and  that  order  was  not  produced.  *But,  in  the  r^ng-i 
opinion  of  the  Lord  Chief  Baron,  it  was  shown  that  a  diligent  and  bond  ^  ^ 
fide  search  had  been  made  for  it.  Then  it  was  argued,  that  there  was  no  evi- 
dence that  the  order  had  been  stamped.  But  the  defendant  himself  had  set  out 
the  order  in  his  affidavit ;  and,  in  the  absence  of  evidence  to  the  contrary,  we 
must  presume  it  to  have  been  duly  stamped.  But  then  it  is  objected  that  only 
a  copy  of  this  affidavit  was  produced :  it  was,  however,  admitted  to  be  a  true 
copy  by  the  defendant's  attorney.  Then  the  deed  was  objected  to,  as  having 
only  a  £5  stamp,  which  was  said  to  be  insufficient.  But  we  think  this  deed 
was  not  a  mortgage,  but  an  absolute  assignment  of  the  commission  due  to  the 
plaintiff;  and,  as  it  was  proved  that  this  did  not  amount  to  £500,  the  stamp  is 
sufficient.  The  trial  took  place  under  a  rule  of  Court;  but  we  should  not  have 
thought  it,  therefore,  the  less  necessary  to  direct  a  new  trial  if  improper  evi- 
deuce  had  been  admitted.  We  do  not,  however,  think  this  was  the  case ;  and 
there  must,  therefore,  be  no  rule.  Bule  refused. 


The  KING  v.  The  Archdeacon  of  MIDDLESEX  and  Another.    Nop.  9. 
This  case  is  already  reported,  8  A.  &  E.  615. 


*In  the  Matter  of  NEWBERY,  Gent.,  One,  &c.     Nov.  9.       [*100] 

Money  was  myested  in  stock,  pnrsnant  to  a  will,  for  the  benefit  of  a  legatee.  An  at- 
torney obtained  the  legatee's  aathority,  and  a  power  firom  her  tmstee,  to  sell  out  the 
stock,  representing  that  it  might  be  better  invested  in  a  mortgage,  and  that  he  would 


100] 


Nbwbert.    M.  T.  1835.  63 


find  a  proper  seonritj.  The  money  was  sold  out,  and  the  proeeeds  reoelTed'and  held 
by  the  attorney,  he  paying  interest  on  the  amount  to  the  legatee,  irho  did  not  know 
that  the  money  had  not  been  reinvested.  Inquiries  being  afterwards  made,  he  ad- 
mitted, after  some  OTasion,  that  he  had  not  reinyested  the  sum ;  but,  upon  being  fur- 
ther urged,  promised  that  he  would  do  so,  and  at  length  proposed  a  mortgage  (which 
was  thought  insufiScient)  on  property  of  his  own.  No  ftirther  satisfaction  being  offered, 
the  legatee  moved  the  Court  against  him,  and  a  rule  was  made,  by  oonsent  (the 
attorney  having  filed  no  affidavit],  ordering  Uiat  he  should  reinvest  the  money  in  stock, 
on  or  before  thte  24th  of  June  then  next,  and  pay  costs,  and,  on  default,  that  an  at- 
tachment should  issue  against  him.  The  money  was  not  reinvested,  nor  costs  paid, 
and  on  June  26th,  a  fiiU  in  bankruptcy  issued  against  the  attorney,  who,  in  October, 
obtained  his  certificate.  The  rule  and  allocatur  were  served,  and  Uie  costs  demanded, 
in  August  On  motion  made  afterwards  for  an  attachment  pursuant  to  the  above 
rule:  Held, 
That,  under  these  circumstances,  the  certificate  was  no  answer  to  the  application,  and 
that  the  attachment  might  issue. 

G.  T.  White,  in  last  Hilary  term,  obtained  a  nisi  for  an  attachment  against 
Jacob  Newbery,  an  attorney  of  this  Court,  for  not  investing  certain  moneys 
pursuant  to  a  former  rule  of  the  Court,  and  ifor  not  paying  21/.  (costs)  pursuant 
to  the  said  former  rule,  and  to  the  Master's  allocatur.  The  affidavits  on  which 
the  present  rule  was  obtained  stated  the  following  among  other  facts. 

James  George  by  his  will  left  certain  estates  to  William  Hiscock  and  John 
Wangh,  his  executors,  in  trust  to  sell,  and  to  stand  possessed  of  the  produce, 
upon  trust,  as  to  one-seventh  part,  to  lay  out  the  same  in  government  stock  or 
real  securities,  and  to  pay  the  dividends,  interest,  or  yearly  produce  to  Sarah 
George,  afterwards  Sarah  Spratley,  during  her  life.     After  the  testator's  death, 
the  trustees  invested  the  one-seventh  share  in  three  per  cent,  bank  annuities, 
and  paid  the  interest  to  Sarah,  the  legatee.     In  1830,  Waugh  died.     Hiscock, 
the  surviving  trustee  (now  dead),  was  in  embarrassed  circumstances,  and  was 
not  competent  to  the  management  of  his  own  affairs,  being  impaired  in  bis 
r^lOll  ii^^^®^^*    Newbery,  who  had  been  the  testator's  ^solicitor,  and  had 
I-        -■  been  employed  in  the  business  of  the  executorship,  and  was  Hiscock's 
private  solicitor,  remained,  after  Waugh's  death,  the  sole  active  manager  of  the 
trust  fund  ;  and  he  informed  Mrs.  Spratley  that  more  interest  could  be  made  of 
the  trust  money  if  laid  out  on  mortgage  :  she  therefore,  under  his  advice,  and 
on  his  assurance  that  he  would  immediately  provide  a  proper  security  for  the 
money,  signed  the  following  authority,  dated  August  24th,  1831 : — <<  Mr.  His- 
cock.    Afi  I  am  informed  that  the  trust  money  to  which  I  am  entitled  for  my 
life  under  the  will  of  the  late  Mr.  James  George,  of  which  you  are  the  surviving 
executor,  may  be  laid  out  at  5  per  cent,  upon  mortgage  of  freehold  security,  I 
shall  be  obliged  by  your  investing  it  in  that  way,  instead  of  its  remaining  in 
the  3  per  cent,  reduced  stock."     Newbery  soon  afterwards  obtained  from  His- 
cock a  power  of  attorney,  not  to  the  bankers  who  had  been  employed  to  pur- 
chase the  stock  and  receive  the  dividends,  but  to  Newbery  and  his  agent,  to  sell 
out  the  stock.     It  was  accordingly  sold  (December,  1831),  and  produced  555/.) 
and  Mrs.  Spratley,  who  deposed  to  these  facts,  stated  that,  as  she  was  informed 
and  believed,  the  amount  was  remitted  to  him,  and  applied  by  him  to  his  own 
use.    Newbery  paid  her  6  per  cent,  interest  on  the  sum  which  should  have  been 
invested,  and  she,  consequently,  supposed  that  the  investment  had  been  made. 
In  November,  1832,  being  led  by  circumstances  to  suspect  Newbery,  she  made 
particular  inquiries  of  him  as  to  the  investment  of  the  principal,  and,  the  an- 
swers being  unsatisfactory,  she  authorized  Bellringer  and  Frankum,  her  rela- 
tions, to  insist,  on  her  behalf,  that  the  money  should  be  reinvested  in  stock. 
r*l021  ^^^y  made  several  ^applications  to  him  in  1833,  but  received  evasive 
^       ^  replies,  and  were  at  length  told  by  him  that  the  money  remained  in  his 
bands  uninvested.     He  then  promised  to  reinvest  it,  but  failed  to  do  so ;  and 
in  January,  1834,  being  further  pressed,  he  offered  a  mortgage  of  property  of 
iiis  own  as  a  security,  which,  being  considered  inadequate,  was  rejected.   After- 
wiids  (February  3d,  1834),  Newbery  made  a  further  promise  to  reinvest  in  a 
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month,  bat  omitted  doing  so,  and,  abont  the  end  of  the  month,  his  clerk  again 
proposed  the  mortgage,  stating  that,  if  it  were  not  accepted,  the  claimants  would 
get  nothing.  In  Easter  term,  1834,  a  rule  was  moved  for  and  made  absolute 
(May  6th),  Newbery  filine  no  affidavit,  whereby  it  was  ordered  Tupon  hearing 
counsel  on  each  side,  and  by  consent)  that  Newbery  should  reinvest  in  the 
names  of  Bellringer  and  Frankum,  on  or  before  the  24th  of  June  then  next, 
658/.,  3  per  cent,  stock,  *'  which  on  the  27th  day  of  December,  1831,  was  sold 
out  and  received  at  the  Bank  of  England  by  virtue  of  a  power  of  attorney  exe- 
cuted by  one  William  Hiscock,  the  surviving  trustee  appointed  by  the  will  of 
James  George  deceased,  and  since  applied  by  the  said  Jacob  Newbery  to  his 
own  use :"  and  it  was  referred  to  the  Master  to  tax  the  costs  of  that  application, 
to  be  paid,  when  taxed,  by  Newbery  to  Sarah  Spratley.  And  it  was  further 
ordered  that,  in  default  of  the  money  being  invested  and  costs  paid  within  the 
time  aforesaid,  an  attachment  should  issue  against  Newbery  for  his  contempt. 
The  rule,  with  the  Master's  allocatur,  was  served  on  Newbery  on  the  8th  of 
August,  1834,  and  payment  of  the  costs  demanded,  but  they  were  not  paid. 
At  the  same  time,  Newbery,  on  being  asked,  said  that  he  had  not  reinvested 
the  money. 

"^On  the  25th  of  June,  1834,  a  fiat  in  bankruptcy  issued  against  New-  r^inQi 
bery ;  and  in  the  October  following  he  obtained  his  certificate.  Bell-  ^  ^ 
ringer  and  Frankum  deposed  to  their  belief  that  he  had  become  bankrupt  with 
a  view  to  deprive  Mrs.  Spratley  of  her  money. 

An  affidavit  by  Newbery  was  filed  in  opposition  to  the  present  rule,  for  the 
purpose  of  showing,  among  other  things,  that  the  mortgage  offered  by  him  would 
have  been  a  sufficient  security ;  it  also  stated  that,  when  he  consented  to  the 
former  rule,  he  had  reason  to  suppose  that  his  circumstances  would  enable  him 
to  make  the  reinvestment,  but  that  he  afterwards  became  embarrassed,  in  con- 
sequence of  which  a  fiat  in  bankruptcy  issued  against  him  on  the  25th  of  June. 
The  affidavit  contained  other  statements  contradicting  or  explaining  those  made 
in  support  of  the  rule. 

FlaU  now  showed  cause.  Before  the  8th  of  August,  when  Newbery  was 
called  upon  to  comply  with  the  rule  of  Easter  term,  1834,  he  had  become  a 
bankrupt,  and  compliance  was  out  of  his  power.  An  attachment  is  granted  to 
enforce  the  more  speedy  performance  of  something  which  a  party  is  in  law  com- 
pellable otherwise  to  do.  But  here,  the  costs,  and  the  658^.  to  be  reinvested, 
were  a  debt  provable  under  the  commission  ]  see  Riley  v.  Byrne,  2  B.  &  Ad. 
779  ;  an  action  for  the  658?.,  or  for  the  costs  (if  they  had  been  so  recoverable), 
would  have  been  barred  by  the  certificate ;  ana  consequently  no  attachment  lies. 

G.  T.  White  contrSb.  The  Court  clearly  meant  to  intimate,  by  the  rule  of 
Easter  term,  that  Newberv  had  fraudulently  procured  the  stock  to  be  sold  out 
That  rule  was  made  absolute  without  any  affidavit  being  filed  in  opposition. 
^Newbery  was  in  contempt  when  he  omitted  to  comply  with  the  rule  pie  104] 
on  the  day  appointed.  [Coleridge,  J.  Where  a  party  has  become  ^ 
bankrupt,  it  appears  from  Baron  r.  Martell,  9  D.  &  R.  390,  that,  in  order  to 
obtain  an  attachment,  it  must  be  shown  that  he  was  in  contempt  before  the 
certificate.  Lord  Denman,  C.  J.  Is  there  any  authority  for  an  attachment 
issuing,  where  the  demand  was  made  at  a  time  when  the  party  could  not  com- 
ply ?]  A  time  was  fixed,  here,  the  24th  of  June ;  and  immediately  afterwards 
Newbery  became  bankrupt.  [Lord  Denman,  C.  J.  The  rule  is,  that  there 
shall  not  be  an  attachment  without  a  demand  and  refusal.  Here  the  demand 
was  after  the  party  had  become  bankrupt.]  In  the  case  In  the  matter  of  Bon- 
ner,^ where  an  attorney  who  had  been  bankrupt  was  called  upon  to  repay  money; 
and  fraud  was  imputed  to  him,  Lord  Tenterdsn  said,  <'  Let  the  attorney  dare 
to  tell  the  Court  that,  having  obtained  this  money  in  his  professional  character, 
)ie  will  not  pay  it  over  because  he  is  protected  by  his  certificate,  and  I  shall 
know  how  to  deal  with  him.''    [Lord  Denman,  C.  J.  Then  you  impute  to  the 

>  Cited  in  the  case  of  the  same  name,  4  B.  &  Ad.  818. 
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attorney  here,  that,  when  the  demand  waa  made,  he  had  by  his  own  act  put  it 
out  of  his  power  to  pay.  Coleriboe,  J.  Poes  it  appear,  in  the  case  In  the 
matter  of  Bonner,'  how  long  the  attorney  had  obtained  his  certificate  ?  He  may 
ha?e  been  able  to  pay  when  Lord  Tenterden  used  the  language.]  This  is  a 
case  in  which  an  action  of  tort  would  have  lain,  but  that  a  technical  difficulty 
mieht  have  arisen  as  to  the  party  to  be  made  plaintiff  on  the  record :  and  to 
sodi  an  action  the  certificate  would  have  been  no  answer.  Parker  v.  Crole,  5 
r*1051  ^^°S'  ^'  shows  that  such  a  defence  *is  not  available  in  an  action  for 
I-  -■  selling  out  stock  contrary  to  orders,  and  fraudulently.  [Lord  Denhan, 
C.  J.  The  present  rule  does  not  call  upon  the  party  to  answer  a  case  of  fraud, 
nor  does  it  appear  that  he  was  so  called  upon  by  the  former  rule.]  The  rule  of 
3Iay  6th  shows  that  he  then  stood  charged  with  selling  out  stock  under  a  power 
of  attorney  from  Hiscock,  and  applying  it  to  his  own  use ;  and  from  this,  and 
the  order  that  he  should  reinvest  or  an  attachment  peremptorily  issue,  it  is  evi- 
dent that  a  case  of  fraud  was  then  before  the  Court.  At  least  the  Court  will 
now  refer  it  to  the  Master  to  ascertain  whether  deception  was  not  practised  in 
obtaining  the  authority  to  sell  out 

Lord  Denman,  C.  tf.  I  am  unwilling  to  exercise  the  summary  jurisdiction 
of  the  Court  in  a  case  of  this  kind,  unless  I  see  clearly  that  the  circumstances 
warrant  us  in  so  doing.  But  my  brothers  think  this  a  case  in  which  the  juris- 
diction may  be  exercised,  and  I  am  of  the  same  opinion.  The  process  of  attach- 
ment was  inchoate  before  the  bankruptcy,  and  the  bankruptcy  took  place  under 
circumstances  of  so  much  suspicion,  that  I  think  we  are  authorized  in  saying 
that  it  was  incurred  for  the  purpose  of  avoiding  compliance  with  the  order  of 
Court.  We  may  then  give  effect  to  our  own  rule,  which  was  in  progress  before 
the  brankraptcy  took  place,  and  order  thb  attachment  to  issue.  I  also  think 
that  there  is  distinct  proof  of  fraud. 

Pattsson,  J.  I  am  of  opinion  that  this  rule  must  be  absolute.  The  stock 
in  question  was  sold  out,  a  long  time  ago,  I  think  not  fraudulently.  It  does  not 
r*1061  ^PP^^  ^^^^  Newbery  actually  led  any  one  to  suppose  that  he  '''had 
I-  ^  invested  the  proceeds.  When  it  was  ascertained  that  they  had  not  been 
invested,  he  was  called  upon  to  make  the  investment,  and  it  then  appeared  that 
he  had  applied  the  money  to  his  own  use,  and  had  it  not  to  lay  out.  Upon  this 
the  rule  of  May  6th  was  made,  calling  upon  him  to  invest  the  money  on  or 
before  the  24th  of  June,  on  pain  of  an  attacnment ;  and  when  the  matter  became 

S easing,  on  the  very  day  after  the  24th  of  June,  that  fiat  in  bankruptcy  issued, 
tie  cannot  but  see  that  this  was  done  to  get  rid  of  the  necessity  of  complying 
with  the  rule  of  Court. 

Williams,  J.  I  think  this  rule  must  be  absolute.  It  does  not  appear  that 
by  the  24th  of  June,  Newbery  had  done  anything  towards  complying  with  the 
rule  of  Court,  and  it  seems  clear  that  he  had  no  intention  of  doing  so.  I  think 
a  ground  of  fraud  is  clearly  laid. 

CoLKBiDOB,  J.  The  facts  of  this  case  raise  an  almost  irresistible  presumption 
of  fraud.  The  money  was  put  into  Newbery's  hands,  not  that  he  might  hold, 
but  that  he  might  lay  it  out  on  mortgage.  He  held  it  for  a  long  time,  not 
having,  as  it  appears,  any  means  of  becoming  himself  a  mortgagor,  and  paying 
five  per  cent,  interest.  That  is  a  circumstance  in  the  case  against  him.  Why 
should  he  have  made  those  payments  of  interest?  Being  urged  to  reinvest  the 
money,  he  gives  promises  which  are  not  fulfilled,  and  an  application  is  at  last 
made  against  him  to  this  Court.  He  files  no  affidavit,  and  consents  to  the  rule 
being  meAe  absolute  on  payment  of  costs.  That  is  another  circumstance  weisb- 
ing  against  him.  By  that  consent  he  gains  the  opportunity  of  fixing  a  particmar 
r*1071  ^y  ^^^  ^^^  reinvestment;  he  does  not  then  reinvest,  *and  on  the  di^ 
^       ^  following  a  fiat  in  bankruptcy  issues;  a  fact  which  is  unexpluned. 

Without  saying  how  it  would  be  if  fraud  had  not  been  proved,  I  am  of  opinion 

that  in  this  case  the  rule  for  an  attachment  must  be  absolute.      Bule  absolute. 

>  Cited  in  the  case  of  the  same  name,  4  B.  &  Ad.  818. 
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HALL  V.  MOODLETON.    Nov.  9. 

In  Asmiaiprit  for  money  lent,  pAyment  wme  plesded;  the  plaintiff  new  nesigned,  end  non 
MsnmpBit  wee  rejoined.  The  plaintiff  at  the  trial,  darned  £15  for  uonc^  lent  in 
Angust  1838,  and  proTed  an  acknowledgment  by  the  defendant  after  that  time,  that 
he  owed  the  plaintiff  £15.  The  defendimt  gave  eridenee  of  his  haring  paid  the  plain- 
tiff £15  in  Oetober,  1883.  The  nnder-eher&T,  in  snniming  np,  stated  the  question  for 
the  jnry  to  be,  whether  or  not  the  £15  said  to  have  been  lent  in  Angnst  1838,  had 
been  so  lent.  The  plaintiff  had  a  vercUot.  On  motion  for  a  new  trial,  or  to  enter  a 
Terdict  for  the  defendant : 

Held,  that  the  proper  question  for  the  jury  was,  whether  or  not  there  had  been  two 
debts ;  that  the  defendant  was  not  precluded  from  taking  this  point  by  the  eridenee  of 
payment  which  he  had  produced  at  the  trial ;  and  that,  there  baring  been  some  eri- 
denee of  a  second  debt,  a  new  trial  must  be  had. 

Assumpsit  for  money  lent,  and  on  an  account  stated.  Pleasi  to  the  first 
count,  payment;  to  the  second,  non-assumpsit,  on  which  issue  was  joined. 
Beplication  to  the  first  plea,  that  plaintiff  sued,  not  for  the  non-peformance  of 
the  promises  in  tiie  first  plea  mentioned,  and  in  full  satisfaction  and  discharge 
whereof  defendant  paid  plaintiff  the  sum  in  that  plea  mentioned,  hut  for  toe 
non-performance  of  another  and  different  promise  made  hy  defendant  to  plaintiff, 
in  manner  and  form  as  in  the  first  count  mentioned.  Verification.  Kejoinder, 
non-assumpsit :  and  issue  thereon.  The  cause  was  tried  at  Chesterfield,  on  the 
1st  of  December,  1834,  before  the  undersheriff  of  Derbyshire,  on  whose  notes, 
produced  as  after-mentioned,  the  following  &cts  appeared.  The  plaintiff*  claimea 
15/.  for  money  lent  in  August,  1833.  A  witness  proved  for  the  plaintiff  that, 
in  October,  1833,  the  defendant  acknowledged  owing  the  plaintiff  15/.  for  money 
borrowed;  and  Uiat,  in  February,  1834,  on  being  asked  why  he  had  not  paid 
the  plaintiff  the  15/.  he  owed  him,  the  defendant  answered  that  ho  had  paid 
*it  when  his  uncle's  affairs  were  settled.  Another  witness  proyed  that,  |-«i  aqi 
on  the  occasion  alluded  to,  no  such  settlement  took  place.  For  the  ^  ^ 
defendant,  a  witness  stated  that,  in  the  latter  end  of  October,  1833,  the  plaintiff 
called  on  the  defendant,  and  asked  him  for  15/.,  which  the  defendant  paid,  with 
4s.  6{f.  for  the  loan,  and  the  plaintiff  said,  '<it  would  make  it  right  of  all 
accounts.''  The  plaintiff  had  a  verdict  for  15/.  and  interest.  The  defendant's 
solicitor,  after  the  verdict  had  been  given,  requested  the  under-sheriff  to  put  to 
the  jury  whether  there  were  two  sums  of  15/.  lent,  or  whether  there  was  any 
other  sum  lent  than  that  mentioned  in  the  first  count  of  the  declaration ;  but 
the  under-sheriff  refused.  Jliaule,  in  Hilary  term,  1835,  obtained  a  rule,  on 
production  of  the  under-sheriff's  notes,  and  on  affidavits,'  *to  show  cause  r*i  aqi 
why  there  should  not  be  a  new  trial,  or  a  verdict  entered  for  the  de-  I-  ^ 
fendant,  on  the  ground  that  the  under-sheriff  had  improperly  refused  to  put  the 

1  MauUf  in  the  first  instance,  moved  ^January  18th)  without  producing  the  under- 
sheriff's  notes,  or  an  affidarit  accounting  for  the  non-production.  It  being  objected  that 
this  was  contrary  to  the  rule  laid  down  by  the  Court  (see  Mansfield  e.  Brearey,  1  A.  & 
£.  847;  Bumey  e.  Mawson,  1  A.  &  E.  848,  note  (a) ;  he  urged  that  the  rule  was  recent, 
and  probably  not  known  to  the  parties  now  applying,  that  Uie  statute  8  &  4  W.  4,  c.  42, 
gave  no  direction  on  this  subject,  and  that  a  considerable  delay  must  take  place  before 
the  notes  oould  be  procured.  The  Court  said  thai  they  would  confer  with  the  other 
Judges  as  to  the  practice.  On  the  following  day,  Lord  DamcAir,  G.  J.,  stated  that  the 
Court  of  Bxohequer  had  acted  upon  the  rule  laid  down  in  the  above-mentioned  cases, 
and  that  this  Court  would  adhere  to  it  for  the  future.  Time  was  however  given  to  MauUf 
in  the  present  instance,  to  procure  a  copy  of  the  notes,  and,  in  the  same  term  (January 
20th),  he  produced  it,  with  an  affidarit  by  the  clerk  of  the  defendant's  attomev,  sUting 
that  Uie  copy  (annexed  to  the  affidarit)  had  been  delivered  to  the  deponent  by  the  under- 
sheriff,  who  said  at  the  tame  that  it  was  a  true  copy,  and  contained  the  whole  of  the 
notes  taken  by  him  at  the  trial.  A  rule  nisi  was  then  granted.  On  showing  cause  it 
was  contended  that,  although  this  rule  had  been  granted,  the  defendant  oould  not  avail 
himself  of  it,  having  come  to  the  Court  too  late,  trough  want  of  diligence  in  procuring 
the  notes ;  that  the  rule  of  practice  laid  down  by  the  Court  was  well  known  before  Hilary 
term,  1886;  and  that  there  had  been  laches  even  after  time  was  given  to  obtain  the  notes. 
The  objection,  however,  was  not  noticed  by  the  Court 
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above  qaestioD,  which  was  stated,  od  affidavit,  to  have  been  suggested  immedi* 
atelj  OD  the  close  of  the  summing  up ;  and  likewise  (which  also  appeared  by 
affidavit  only)  that  the  under-sheriff  had  merely  put  it  to  the  jury,  whether  the 
15/.,  said  to  have  been  lent  to  the  defendant  by  the  plaintiff  in  August^  1833, 
had  been  so  lent. 

W.  H.  Wai9on  now  showed  cause.  The  Court  will  give  credit  to  the  under- 
sheriff's  notes,  as  to  the  facts  stated  in  them,  rather  than  to  the  affidavits.  It 
is  true  that,  where  there  is  a  new  assignment,  the  plaintiff  must  show  that  there 
was  a  second  trespassi  or,  in  a  case  like  the  present,  a  second  debt.  Here  the 
plaintiff  proved  a  debt.  It  did  not  appear  in  evidence  that  there  was  any  other. 
Bat  the  defendant,  instead  of  taking  this  objection  when  the  plaintiff  had  closed 
his  case,  called  witnesses  for  the  purpose  of  establishing  a  payment  applicable  to 
the  debt  which  had  been  proved.  Failing  to  do  so,  he  changes  his  course,  and 
contends  that  the  question  which  ought  to  have  gone  to  the  jury  was,  whether 
or  not  two  debts  had  existed.  Bat,  after  having  virtually  admitted  that  there 
were  two  debts,  and  rested  his  defence  upon  a  payment  of  the  debt  newly 
assigned,  he  cannot  come  to  the  Court,  alleging  that  he  took  a  wrong  point  at 
the  trial,  and  claiming  their  interference  to  set  him  right.  In  Pratt  v,  Groome, 
15  East,  285,  it  appeared,  affirmatively,  by  the  plaintiff's  case,  that  only  one 
pkce  was  in  question;  and,  in  the  same  manner,  in  Oakley  v.  Davis,  16  East,  82, 
r*1101  ^^^  there  was  only  one  *arrest  really  complained  of.  [Patteson,  J. 
I-  -■  The  defendant  here  was  not  at  liberty  to  prove  payment  of  the  debt  newly 
assigned,  not  having  rejoined  payment  of  it  The  evidence  of  payment  must 
have  been  given  to  identify  the  debt  spoken  of  by  the  plaintiff's  witnesses,  with 
that  of  which  payment  had  been  pleaded.] 

MauUy  contra.  The  question  raised  on  the  record  was,  whether  there  were 
two  debts  or  only  one;  and  that  ought  to  have  gone  to  the  jury.  The  evidence 
of  payment  was  ffiven  to  identify  the  debt  paid  with  that  first  pleaded  to.  (He 
was  then  stopped  by  the  Court.) 

Lord  DsNMAN,  C.  J.  We  agree  in  the  view  taken  on  the  defendant's  part. 
The  only  issue  was,  whether  or  not  there  was  a  second  debt.  Any  question  as 
to  payment  of  that  debt  was  immaterial. 

Pattesox,  J.  The  rule  must  be  absolute  for  a  new  trial,  as  there  was  some 
evidence  of  a  second  debt.  If  there  had  been  no  such  evidence  at  all,  the 
defendant  would  have  been  entitled  to  have  a  nonsoit  entered. 

Williams  and  Colebibok,  Js.,  concurred. 

W.  H.  Wation  prayed  the  Court  to  make  an  order,  to  enable  the  plaintiff, 
under  Reg.  Oen.  Hil.  2  W.  4,  L  64,  SB.  &  Ad.  383,  to  recover  his  costs  if  he 
sacceeded  on  the  second  trial;  contending  that  this  ought  to  be  done,  where  the 
Court  saw  that  it  was  consistent  with  equity. 

Per  Curiam^    We  do  not  see  that  in  the  present  case. 

Rule  absolute  for  a  new  trial. 


[*111]    The  KINO  v.  The  Justices  of  CAMBRIDGESHIRE.    Nov.  10. 

la  SB  order  of  jastioes  for  stopping  up  a  highway  as  nnnooessary,  under  stat  66  O.  8, 
e.  08,  8.  2,  the  following  recital:  We,  A.,  B.,  and  C,  '^justioes,"  &o.,  ''assembled  at 
a  special  sossiodb  held,"  kc.,  on,  Ac,  "having  upon  view  found"  that  a  certain  part 
of  a  highway  called,  &e.,  is  unnecessary : — sofficientlv  shows  th'at  the  juBtices  viewed 
sneh  highway  together,  and  at  the  time  when  the  order  was  made. 

Biieh  order,  if  not  made  on  a  Joint  view,  would  be  bad. 

A  direction  in  sueh  order,  that  the  land  of  the  discontinued  highway  be  sold  by  the  sur- 
veyors  to  H.  J.  A.,  whose  lands  adjoin  thereto,  if  he  shell  be  willing  to  porchase  the 
same,  if  not,  to  some  other  person  or  persons,  for  the  tvXl  Talue  thereof;  is  safficient 
under  state.  65  O.  8,  c.  68,  s.  2,  and  18  G.  8,  c.  78,  s.  17,  though  the  form  of  an  order 
(iTen  in  the  schednle  (No.  ZTiiL)  to  the  latter  act  introdaces  Uie  words  **for  the  tail 
Ttlme  thereof,"  after  the  words  **  purchase  the  same,"  as  well  as  in  the  subsequent 
(•It  of  the  sentence. 
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It  is  not  necessarj  to  the  rallditj  of  each  an  order,  that  a  certiftoate  of  Bale  should  be 
subjoined  to  it,  pursuant  to  stat.  18  G.  3,  c.  78,  Sohed.  No.  zix. ;  or  that  any  direction 
should  be  given  in  the  order,  as  to  the  application  of  the  purchase  money. 

A  public  highway  led  over  the  land  of  H.  J.  A.  He  opened  another  road  oyer  his  own 
land,  between  the  same  points,  which  the  public  used,  and  they  ceased  using  the  for- 
mer road.  Nine  years  afterwards,  he  obtained  an  order  of  Justices  for  stopping  up 
the  old  road  as  unneoessary,  under  stat  65  G.  8,  o.  68,  s.  2.  Held,  by  Lord  Dbh- 
MAN,  G.  J.,  and  Pattbson,  J.,  that  such  order  might  properly  be  made,  and  that  it 
was  not  necessary  to  proceed  as  in  case  of  diverting  a  highway  under  13  G.  8,  c.  78, 
8.  16. 

Also,  by  Lord  Dbxman,  G.  J.,  Patteson  and  Williams,  Js.,  that  the  justices  might  pro- 
perly state  in  their  order  that  they  had  viewed  the  old  road,  if  they  had  viewed 
the  ground  over  which  the  right  of  way  was,  although  the  road  itself  had  gone  into 
disuse. 

Also,  by  Lord  Dbnhan,  G.  J.,  and  Patteson,  J.,  that  an  order  directing  the  surveyors  to 
sell  the  soil  of  the  old  highway  to  H.  J.  A.,  whose  lands  adjoin,  if  he  will  purchase, 
if  not,  to  some  other  person,  for  the  full  value,  is  not  bad,  although  H.  J.  A.  be 
himself  the  surveyor ;  at  least  if  no  fraud  appear. 

The  general  rule  is,  that  the  Gourt  will  not,  on  application  for  a  certiorari,  notice  objec- 
tions raised  by  affidavit;  at  least  where  they  might  have  been  brought  before  the 
sessions  on  appeal.    As  to  exceptions,  qu»re. 

In  Hilary  term  last  a  rule  was  obtained  calling  upon  the  justices  of  Cam- 
bridgeshire to  show  cause  why  a  certiorari  should  not  issue  to  remove  into  this 
Court  an  order  made  by  them  at  their  quarter  sessions  in  the  preceding  October, 
confirming  an  order  of  justices  in  special  sessions.  The  latter  order  was  as 
follows : — 

"  Cambridge  to  wit.  We  Francis  Dayrell,  Esq.  and  the  Rev.  John  Addison 
Oarr  and  George  Pearson,  clerks,  three  of  his  Majesty's  justices  of  the  peace 
for  the  said  county  of  Cambridge  acting  in  and  for  the  division  of  Linton  in  the 
said  county,  assembled  at  a  special  sessions  held  at  the  Crown  Inn  at  Linton  in 
the  said  county  *on  Thursday  the  11th  day  of  September,  1834,  having  p^^^^oi 
upon  view  found  that  a  certain  part  of  a  common  and  ancient  king's  high-  *-  ^ 
way  called  the  Walden  way,  leading  from  the  township  of  Fulbourne  in  the  said 
county,"  &c.  (then  followed  a  description  of  the  road,  which  was  mentioned  as 
situate  in  the  parish  of  Babraham,  and  as  passing,  in  one  part,  <'  through  a 
plantation  in  the  occupation  of  Henry  John  Adeane,  Esq."),  '<  is  useless  and 
unnecessary,  do  hereby  order  the  same  to  be  stopped  up  and  discontinued, 
and  the  land  and  soil  thereof  to  be  sold  by  the  surveyors  of  the  highways  of 
the  said  parish  of  Babraham,  to  the  said  Henry  John  Adeane  whoso  lands 
adjoin  thereto,  if  he  shall  be  willing  to  purchase  the  same,  if  not,  to  some  other 
person  or  persons,  for  the  full  value  thereof.  Given  under  our  hands  and  seals, 
the  day  and  year  and  at  the  place  first  above  written." 

(Signed  and  sealed  by  the  three  justices.) 

The  order  of  the  quarter  sessions  (holden  17th  October,  1884)  recited  the 
order  of  special  sessions,  and  stated  that  appeal  was  entered  against  it  by  Tho- 
mas Mortlock,  Esquire,  which  appeal  was  heard  at  the  said  quarter  sessions, 
and  that  the  justices  there  confirmed  the  order,  and  directed  it  to-be  enrolled. 

In  support  of  the  rule  for  a  certiorari,  the  following  objections  were  insisted 
upon  : — First,  as  to  the  form  of  the  order  of  sessions.  That  the  recited  order 
was  bad.  1.  Because  it  did  not  show  that  the  justices  who  signed  that  order 
acted  upon  their  own  view,  or,  if  they  did,  that  the  several  justices  took  the 
view  at  one  time ;  or  at  what  time  it  was  taken.  2.  Because  it  directed  the 
land  of  the  discontined  highway  to  be  sold  to  H.  J.  Adeane,  not  saying  ''for 
the  full  value."  3.  Because  *no  certificate  of  the  sale  of  such  land  was  pt:?  isi 
written  under  the  order.  Secondly,  upon  the  merits,  the  following  ob-  *- 
jections  to  the  recited  order  were  raised  by  affidavit.  1.  That  the  old  high- 
way was  "  diverted,  turned,  and  stopped  up,"  in  1826,  by  Mr.  Adeane  of  his 
own  authority,  and  without  any  application  to  justices;  that  Mr.  Adeane  at 
that  time  made  a  way  for  the  use  of  the  public,  in  lieu  of  the  old  Walden  way, 
over  land  then  in  his  occupation,  or  that  of  his  tenants,  without  any  order  of 
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justices  to  sanction  the  diverting,  turning  and  stopping  up  the  old  way,  or  mak- 
ing the  new ;  and  that  the  old  road  could  not  nor  would  have  been  adjudged 
unnecessary,  but  for  the  existence  of  the  new.  And  it  was  suggested,  on  this 
part  of  the  case,  that  the  proceedings  taken  as  to  these  roads  were  an  attempt 
irregularly  to  divert  the  old  highway,  under  the  pretext  of  stopping  it.  2. 
That  Mr.  Adeane,  to  whom  the  surveyors  of  highways  of  the  parish  of  Babra> 
ham  were  directed  to  sell  the  soil  of  the  old  road,  if  he  should  be  willing  to 
purchase,  was  himself,  when  the  order  of  special  sessions  was  made,  and  from 
thence  hitherto,  one  of  the  surveyors  of  Babraham. 

It  was  also  stated,  on  affidavit,  that  the  road  which  Mr.  Adeane  had  made, 
as  a  substitute  for  that  which  was  stopped,  lay  over  land  in  which  he  had  not 
an  exclusive  interest,  and,  consequently,  that  he  could  not  give  a  legal  right 
of  way  by  this  road :  that  the  order  of  special  sessions  was  not  legally  signed 
by  more  than  two  of  six  justices  who  were  present :  and  that  Mr.  Adeane  was 
chairman  of  the  quarter  sessions  at  which  the  confirmatory  order  was  made.^ 
r*ll41  ^^^  ^^^^^  objections  were  answered  by  affidavits  of  Mr.  Adeane  and 
I-  -'  ^others ;  and,  with  respect  to  the  stopping  up  of  the  Walden  way,  Mr. 
Adeane  deposed  that  that  was  not  done  till  six  months  had  elapsed  from  the 
making  of  the  new  road,  during  which  time,  as  he  was  informed  and  believed, 
no  person  used  the  Walden  way. 

Sir  W,  W,  FoUetty  B.  Andretos,  and  B^/leSf  now  showed  cause.  The  statute 
55  6.  8,  c.  68,  s.  2,  gives  justices  the  power  of  stopping  up  unnecessary  high- 
ways, "  by  such  ways  and  means,  and  subject  to  such  exceptions  and  conditions 
in  all  respects  as  in  the  said  recited  act"  (13  G.  3,  c.  78)  '^  is  mentioned,  in 
regard  to  highways  to  be  widened  and  diverted/'  only  with  a  variation  as  to 
the  disposal  of  the  money  to  be  raised  by  selling  the  land.  Then,  as  to  the 
first  objection.  The  section  of  13  O.  3,  c.  78,  which  directs  the  view  to  be 
taken  by  justices  before  ordering  a  highway  to  be  diverted,  is  s.  16;  the  words 
of  which  are,  ^'  that  where  it  shall  appear,  upon  the  view  of  any  two  or  more 
of  the  said  justices,''  &c.,  ^'  such  justices  shall,  and  they  are  hereby  empow- 
ered," &c.  :  and  the  schedule,  No.  xvi.,  to  this  act,  which  relates  to  the  subject 

matter  of  that  clause,  begins,  "  We, ,  two  of  his  majesty's  justices  of  the 

peace,"  &c.,  <^  having  upon  view,  found  that  a  certain  part  of  the  highway," 

kc, :  the  words  used  m  the  present  order.     In  Rex  v.  The  Justices  of  Wor- 

oestershire,  8  B.  &  C.  254,  an  order,  under  55  G.  3,  c.  68,  beginning  '<  We,  the 

undersigned,"  &o.,  *'  having  upon  view  found,  or  it  having  appeared  to  us," 

&0.,  was  held  bad :  probably  the  objection  now  made  has  arisen  from  a  mis- 

oonception  of  that  case.     [Lord  Denman,  C.  J.  We  need  not  trouble  you  far- 

r*ll51  ^^^^  *^°  ^^^^  point.     Patteson  J.  An  order,  irregularly  made,  under 

^        ^  Stat.  13  G.  c.  78,  was  not  removable  by  certiorari ;  Rex  v.  Casson, 

3  D.  &  R.  36.    It  seems  the  certiorari  is  not  taken  away  by  the  present  act.] 

That  may  be  a  question :  but  orders  have  been  brought  up  by  certiorari  under 

this  act,  Rex  v.  Horner,  2  B.  &  Ad.  150.     As  to  the  second  objection,  stat.  13 

G.  3,  0.  78,  s.  17,  directs  that  the  soil  of  the  old  highway,  when  stopped,  shall 

be  sold  '^  to  some  person  or  persons  whose  lands  adjoin  thereto,  if  he,  she,  or  they 

shall  be  willing  to  purchase  the  same,  if  not,  to  some  other  person  or  persons,  for 

the  full  value  thereof:"  and  the  present  order  follows  the  words  of  this  clause. 

It  is  true  that  the  form  in  the  schedule.  No.  xviii.,  introduces  the  words  <^for 

the  full  value  thereof,"  after  the  words  '<  purchase  the  same,"  as  well  as  in  the 

subsequent  part  of  the  sentence }  but  there  is  no  substantial  difference  in  the 

order,  as  here  drawn :  the  words  '^  for  the  full  value,"  though  inserted  at  the 

end,  override  the  whole  sentence :  and,  by  sect  70,  although  the  forms  of  pro- 

oeedinffs  are  to  be  those  set  forth  in  the  schedule,  yet  no  objection  Is  to  be 

Butde  for  want  of  form.     Sect.  80  provides,  generally,  that  ^<  no  proceedings  to 

be  had  or  taken  in  pursuance  of  this  act  shall  be  quashed  or  vacated  for  want  of 

fam :"  that  provision  must  extend  to  an  order  like  the  present,  made  under 

>  It  was  stated  in  answer,  that  he  did  not  act  on  this  occasion. 
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necessary  to  a  settlement :  and  for  this  tbej  cite  Rex  v.  Kenilwortb,  2  T.  R. 
598.  But  the  ground  upon  which  that  case  was  decided  prevents  it  from  being 
any  authority  here  ;  namely,  that  the  order  of  removal  effected  a  dissolution  of 
the  contract  of  hiring.  If  then  a  decision  on  that  ground  be  not  inconsistent 
with  the  view  which  we  take  here,  is  the  dictum  which  appears  in  the  judgment 
inconsistent  with  that  view  ?  The  dictum  must  be  construed  with  reference  to 
the  subject  matter.  Then  is  the  effect  of  the  order  of  removal  inconsistent  with 
our  view  of  this  case  ?  The  order  of  removal  proves  only  the  state  of  facts 
existing  at  the  time.  Supposing  that  there  are  ten  requisites,  of  which  only 
nine  are  performed,  the  settlement  is  incomplete :  but  when  the  tenth  is  per- 
formed, why  is  the  settlement  not  to  take  effect  unless  the  performance  be  at  a 
particular  time  ?  No  such  limitation  is  imposed  here,  either  by  the  statutes,  or 
by  the  case  of  Rex  v.  Kenilworth,  2  T.  R.  598. 

Order  of  sessions  confirmed. 


♦The  KING  V.  The  Inhabitants  of  HATFIELD.     Nov.  11.      [*156] 

By  an  act  for  inclosing  lands  in  several  parishes  and  townships,  it  was  directed  that  the 
allotments  to  be  made  in  respect  of  certain  messuages,  &c.,  should  be  deemed  part 
and  parcel  of  the  townships  respectively  in  which  the  meassaages,  &c.,  were  situate. 
And  the  commissioners  under  the  act  were  directed,  in  their  award,  to  make  such 
orders  as  they  should  think  necessary  and  proper  concerning  all  public  roada,  **  and 
in  what  township  and  parish  the  same  are  respectively  situate,"  and  by  whom  they 
ought  to  be  repaired. 

The  commissioners  by  their  award  directed  that  there  should  be  certain  roads.  One  of 
these,  called  the  Sandtoft  road,  pasaed  between  new  allotments.  The  road  was  ancient 
The  part  of  the  common  over  which  it  ran,  before  the  award,  was  in  the  township  of 
H.,  and  the  road  was  still  in  that  township  unless  its  situation  was  changed  by  the  local 
act  and  the  award.  The  new  allotments  on  each  side  were  declared  by  the  award  to 
be  in  other  townships  than  H.  The  award  did  not  say  in  what  townships  the  road 
was  situate,  nor  by  whom  it  was  repairable. 

Held,  that  the  act,  by  changing  the  local  situation  of  the  allotments,  did  not,  as  a  conse- 
quence, change  that  of  the  adjoining  portions  of  the  road,  and  therefore  that  the  road 
in  question  continued  to  be  in  H. 

Held,  by  Lord  Denman,  C.  J.,  that,  where  the  herbage  of  a  road  becomes  vested,  by  the 
General  Inclosure  Act  (41  Q.  8,  c.  109),  sect.  11,  in  the  proprietors  of  allotments  on 
each  aide,  no  presumption  arises  that  the  soil  itself  belongs  to  such  proprietors. 

Held,  further,  by  the  whole  Court,  that,  under  sect.  9,  of  the  General  Inoloaure  Act,  a 
road  continued,  as  well  as  a  road  newly  made,  under  the  award  of  commissioners  of 
inoloaure,  must  be  declared  by  justices  in  special  sessions  to  be  fully  completed  and 
repaired,  before  the  inhabitants  of  the  district  can  be  indicted  for  not  repairing  it. 

Indictment  against  a  township  for  non-repair  of  a  highway.  Plea,  as  to  part 
of  the  road,  Ouilty  :  as  to  the  residue,  Not  Guilty.  On  the  trial  before  Lord 
Denman,  C.  J.,  at  the  Yorkshire  summer  assizes,  1883,  a  verdict  was  given  for 
the  Crown,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : — 

The  road  in  question  is  the  road  described  and  defined  in  the  award  herein- 
after mentioned,  in  the  following  terms :  *^  One  other  public  road  of  the  breadth 
of  forty  feet,  branching  out  of  the  said  Haw  try  and  Selby  Road,  nearBearswood 
Oreen  aforesaid,  and  proceeding,  in  an  easterly  direction,  over  a  certain  com- 
mon called  Feme  Carr,  to  Stoopers  Gate,  leading  to  Sandtoft ;  and  which  road 
we  call  Sandtoft  Road."  The  boundary,  on  one  side,  of  the  road  so  described, 
formed,  before  the  inclosnre,  the  boundary  of  an  ancient  highway  passing  over 
the  said  common  called  Feme  Carr,  in  *the  same  direction  as  the  road  |.^^  ^.-i 
above  described,  and  the  part  of  the  common  over  which  the  road  passed  ^  -* 
was  then  within  the  township  of  Hatfield.  The  ancient  highway  on  the  other 
side  was  open  to  the  common  without  any  defined  boundary.  By  an  act,  51  G. 
8,  c.  XXX.  (private),  entitled  ''  An  act  for  inclosing  lands  in  the  parishes  of 
Hatfield,  Thome,  and  Fishlake,  in  the  manor  of  Haitefield,  in  the  West  Riding 
of  the  county  of  York,"  after  certain  recitals,  it  was  enacted,  s.  89,  that,  after 
ommon  wastes  in  the  act  before  mentioned  should  have  been  well  and 
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would  have  been  bad  for  want  of  jorisdictioD,  Rex  v.  Winter,  8  B.  ft  C.  785. 
Welch  V.  Naah,  8  East,  394,  shows  that  they  cannot  give  themBeWes  jurisdiction 
by  omitting  to  notice  the  substitution  of  a  new  road,  where  that  is  really  con- 
templated. In  that  case  the  justices  stated  that  they  had  ordered  the  old  high* 
way  to  be  diverted,  and  were  satisfied  that  the  new  highway,  described  in  a  plan 
referred  to,  had  been  properly  made ;  and  they  then  ordered  the  old  highway  to 
be  stopped.  The  orders  were  confirmed  by  the  sessions,  on  appeal.  Yet  the 
defendant  in  an  action  of  trespass  was  allowed  to  offer  evidence  that  in  fact  no 
new  road  had  been  made.  [Colekidoe,  J.  That  was  in  an  action.  Oan  we 
try  snch  a  question  on  affidavits  ?]  Objections  to  jurisdiction  have  often  been 
80  tried :  Sex  v.  Great  Marlow,  2  East,  244;  Rex  v.  Standard  Hill,  4  M.  &  S. 
378.  There  is  no  reason  that  a  party  should  be  permitted  by  his  own  un- 
authorized act,  and  by  lapse  of  time,  to  divert  a  road  without  having  recourse 
r*1191  ^  '^^  ^order  of  justices  for  the  express  purpose;  and  great  inconvenience 
I-  ^  would  result  from  such  a  practice.  The  remaining  objection  is,  that 
Mr.  Adeane  is  himself  the  surveyor.  An  order  that  a  surveyor  shall  sell  to 
himself  is  like  an  order  that  a  man  shall  adjudge  in  his  own  cause,  and  is  against 
the  rule  of  equity,  that  a  trustee  shall  not  be  a  purchaser. 

L(^  Dbnman,  G.  J.    The  first  objection  would  be  well  founded,  if  the  order 
of  special  sessions  bore  the  construction  which  has  been  put  upon  it.     I  wish  it 
to  be  distinctly  understood  that,  to  sround  an  order  of  this  kind,  the  view  by 
justices  is  not  sufficient^  unless  it  he  a  joint  view,  nor  unless  their  finding  he 
come  to  immediately  upon  it.    The  justices  are  to  make  the  order  on  consulting 
together,  and  they  cannot  proceed  upon  a  separate  view.     But  here  it  does  not 
appear,  from  the  words  of  the  order,  that  the  view  has  been  improperly  taken; 
for  the  schedule.  No.  xvi.,  to  13  G.  3,  c.  78,  is  in  the  same  language :  the  legisla- 
ture therefore  has  shown  that  the  terms  used  in  the  present  oi^er  sufficiently 
express  its  meanine  in  the  clause  referred  by  stat.  55  G.  3,  c.  68,  s.  2,  upon 
wluch  the  order  is  framed.     The  second  objection,  that  the  words  **  for  the  full 
value  thereof  are  not  twice  repeated,  appears  to  me  of  no  weight;  because  I 
think  that  these  words,  occurring  at  the  end  of  the  sentence,  override  the  whole, 
as  they  do  in  the  corresponding  clause,  stat.  18  G.  3,  c.  78,  s.  17.    As  to  the 
third  objection,  that  no  certificate  of  sale  is  written  under  the  order;  upon 
reference  to  stat.  55  G.  8,  c.  68,  it  appears  that  the  part  of  stat.  13  G.  3,  c.  78,. 
r*1201  ^^^^^  rendered  that  form  necessary,  is  repealed  by  the  later  *act.  *    Then, 
L        ^  as  to  the  questions  raised  by  affidavit.     It  is  contended  that  evidence 
may  be  now  offered  to  the  Court,  for  the  purpose  of  showing  want  of  jurisdiction 
to  make  an  order;  and  with  that  view  circumstances  are  adduced,  which,  it  is 
said,  prevented  the  justices  from  viewing  the  old  road  in  the  state  in  which  it  was 
when  the  stoppage  was  first  made.     But  I  do  not  think  that  a  just  mode  of  pre- 
senting the  case.     The  only  question  with  reference  to  such  an  order  is,  whether 
the  road,  as  it  exists  at  the  particular  time  when  the  view  is  taken,  be  necessary 
or  not.    By  whatever  circumstances  it  may  be  rendered  unnecessary,  the  justices 
are  only  to  say  whether  in  fact  it  be  so  or  otherwise.    It  is  wisest  to  pursue  the 
words  of  the  act  strictly.     But,  independently  of  this,  I  think  if  the  fact  be  that, 
a  party  has  stopped  the  old  road,  giving  a  new  in  its  stead,  which  has  been 
adopted  and  not  complained  of,  and  he  then  applies  to  the  justice  to  grant  an 
order  for  the  stopping,  there  is  nothing  to  prevent  them  from  finding  that  the 
old  road  is  unnecessary.     It  is  said  that,  at  the  time  of  this  order,  the  old  high- 
way was  no  longer  in  a  conditon  to  be  viewed  as  a  road :  and  it  is  that,  in  the 
enaetmeots  relating  to  the  view  by  justices,  the  word  <<  highway''  is  used.     That, 
however,  is  equivocal;  the  word  may  mean  a  way  capable  of  being  travelled,  or 
a  place,  merely,  over  which  there  is  a  right  of  way :  and  here  I  think  the  last 
wj  is  meant.    Then  it  is  said  that  the  order  directs  a  surveyor  to  sell  to  him- 
aali.    It  would  be  better  that  the  surveyor  should  not  be  a  purchaser  in  his  own 

J«ar;  but  there  is  nothing  to  prevent  such  an  officer,  when  he  is  a  proprietor  of 

I  Sects.  1,  2.    Compare  stat  18  G.  8,  c.  78,  s.  17. 
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adjoining  land,  "^from  buying  the  soil  of  the  old  highway.  I  do  not  say  rueioi-i 
that,  even  on  certiorariy  the  Court  would  not  set  aside  an  order  if  mani-  *-  -^ 
fest  fraud  were  shown.  That  may  be  so.  In  Rex  v.  The  Justices  of  Somerset- 
shire, 1  D.  &  R.  443,  where  a  certiorari  was  applied  for  to  remove  an  appoint- 
ment of  overseers,  on  a  suggestion  of  corrupt  motives  in  the  appointing  magistrates, 
the  Court  refused  a  rule,  saying  that  the  parties  complaining  might  appeal  to 
the  sessions  or  move  for  a  criminal  information.  Notwithstanding  that  refusal, 
however,  I  do  not  say  that  if  corruption  were  clearly  made  out  the  Court  would 
not,  upon  an  application  like  this,  declare  the  order  invalidated  by  the  fraud. 
But  here  there  is  not  slightest  foundation  for  any  imputation  on  Mr.  Adeane  as 
a  magistrate  or  a  gentleman,  nor  any  fact  shown  to  vitiate  the  proceedings. 
The  rule  must  therefore  be  discharged. 

Patteson,  J.  The  schedule  to  stat.  55  G.  8,  o.  68,  does  not  give  any  form 
of  an  order  for  stopping  up  an  unnecessary  highway;  but  the  act,  sect.  2,  says 
that  it  shall  be  done  ''by  such  ways  and  means,  and  subject  to  such  exceptions 
and  conditions  in  all  respects,"  as  is  mentioned  in  13  Gt.  3,  c.  78,  ''  in  regard  to 
highways  to  be  widened  and  diverted :"  and  this  order  of  justices  appears  to  be 
drawn  from  the  forms  xvi.  and  xviii.  in  the  schedule  to  the  statute  of  18  G.  3, 
taking  from  each  what  seemed  fit  for  the  purpose.  As  to  the  words  "  having 
upon  view  found ;"  upon  reference  to  sect.  16  of  stat.  13  G.  3,  o.  78,  and  sect. 
2  of  stat.  55  G.  3,  o.  68,  in  both  of  which  the  words  are  ''  upon  the  view  of  any 
two  or  '''more  of  the  said  justices,"  I  do  not  doubt  that  a  view  by  two  to-  pic|  oo-i 
gether  is  intended,  and  that  if  they  view  separately  they  act  indiscreetly,  *-  ^  ^ 
and  their  order  should  be  set  aside.     But,  in  the  form  here  used  (his  Lordship 

here  read  the  beginning  of  the  order),  the  words  <' We, ,  having  upon  view 

found,"  evidently  mean  ''  having  upon  our  joint  view  found."  We  are  bound 
to  think  that  they  intended  so,  and  the  words  they  have  used  import  it.  Then 
it  is  said  that  the  words  "for  the  full  value,"  ought  to  have  been  intro- 
duced twice;  as  in  the  schedule.  No.  xviii.,  to  stat.  13  G.  3,  c.  78,  where  it  is 
supposed  that  they  are  repeated  for  greater  caution.  That  may  be,  but  I  do  not 
believe  it  to  be  the  case;  for,  if  it  were  so,  they  should  have  been  repeated  also 
in  the  body  of  the  act.  If  more  is  meant  by  the  form  in  the  schedule,  where 
the  words  occur  twice,  than  in  the  seventeenth  section  of  the  act,  the  schedule 
contains  something  which  is  not  enacted  in  the  body  of  the  statute.  Section 
69  directs  that  the  precedents  in  the  schedule  shall  be  used  on  all  occasions, 
but  it  also  cures  want  of  form.  It  is  also  said  that  the  order  does  not  show 
how  the  money,  arising  from  the  sale  of  the  old  road,  is  to  be  applied;  but  that 
is  not  shown  by  No.  xvi.  or  xviii.  of  the  schedule  to  stat.  13  G.  3,  c.  78;  only 
the  form.  No.  xviii.,  has  a  certificate  of  sale  added  to  it;  which,  however,  is  not 
required  under  the  later  act.  With  regard  to  the  objections  in  point  of  juris- 
diction, raised  by  affidavit,  I  protest  against  its  being  understood  that  we  can, 
on  every  occasion,  look  into  extrinsic  matter,  on  motion  to  bring  up  orders  by 
oertiorari.  There  may  be  such  an  occasion;  but  the  general  rule  is  otherwise. 
Here,  at  all  events,  there  has  been  an  appeal  to  the  sessions,  and  the  points 
should  have  been  raised  there.  But,  even  if  *we  could  look  at  extrinsic  r^ici  oqi 
matter,  no  valid  objection  is  raised.  It  is  said  that  the  old  road  was  *-  ^ 
disused  ten  years  ago :  and  that  when  the  justices  went  to  it,  previously  to 
making  their  order,  there  was  no  road  for  them  to  view.  It  is  true  that  there 
may  not  have  been  a  road  to  be  seen,  in  length  and  breadth,  as  when  the  public 
were  using  it;  but  they  could  judge  whether  a  road  was  necessary  in  that  direc- 
tion. The  public  had  still  a  right  to  go  over  it;  and  it  existed  as  a  road  in 
point  of  law.  And  the  justices,  in  their  order,  say  that  they  have  viewed  it. 
It  is  contended  that  this  was  not  a  stopping  but  a  diverting ;  and  it  is  true  that, 
if  they  had  gone  to  the  road  for  the  purpose  of  diverting  it,  they  ought  to  have 
set  out,  in  their  order,  the  particulars  applicable  to  such  a  case.  But  I  see  no 
objection  to  a  man's  setting  out  a  new  way  over  his  own  land,  where  there  is  an 
old  one  already,  allowing  the  public  to  use  the  new  or  the  old,  at  their  pleasure ; 
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and,  after  a  little  time,  applying  to  the  magistrates  to  stop  the  old  road  as  un- 
necessary :  thongh  magistrates  should  be  cautious  in  complying  with  such  an 
application,  because  they  ought,  before  doing  so,  to  be  sure  that  the  public  have 
a  new  right  of  way  given  to  them.  If,  however,  anything  wrong  is  done  in  this 
respeet,  the  remedy  is  by  appeal  to  the  sessions.  The  objection,  that  Mr. 
Adeane  was  surveyor,  raises  no  question  upon  the  form  of  the  order,  or  upon 
the  authority  to  make  it;  it  relates  only  to  the  honesty  of  the  proceeding  before 
the  justices,  and  that  was  matter  for  inquiry  at  the  quarter  sessions.  We  can- 
Dot  enter  into  the  question,  whether  the  justices  were  right  or  wrong  in  making 
the  order ;  but  I  must  say  that  there  appears  to  me  to  be  no  ground  for  any 
imputation. 

r*l241  "^Williams,  J.  It  is  a  most  important  point,  how  far  an  order  of 
>-  -'  justices  may  be  questioned  in  this  Court  on  account  of  matter  dehors. 
I  do  not  say  that  it  might  not  be  so  if  a  case  were  strongly  made  out,  showing 
that  the  magistrates  had  no  jurisdiction  at  all;  but  that  state  of  things  does  not 
arise  here.  With  respect  to  the  opportunity  which  the  justices  had  of  viewing 
in  this  case,  I  think,  referring  to  the  language  of  the  statutes,  that  the  justices, 
when  they  saw  the  place  where  the  old  road  had  been,  had  enough  to  found 
their  jurisdiction  upon.  And,  as  to  this  and  other  objections  whicn  have  been 
made  respecting  the  jurisdiction,  it  is  satisfactory  to  find  that,  if  there  has  been 
a  defect  of  jurisdiction,  a  party  who  is  affected  may  still  open  the  question,  in 
an  action  of  trespass,  according  to  Welsh  v.  Nash,  8  East,  394.  As  to  the 
statement  of  the  view,  in  the  order  of  justices ;  reading  that  document  as  one 
would  read  any  other  composition,  and  adopting  no  violent  construction,  I  should 
say  that,  when  three  justices  begin  their  order  with  the  words  ''We,''  &c., 
^naming  themselves),  and  proceed  to  say  that  they  have  "  upon  view  found,'' 
AC.,  the  view  must,  in  all  fair  acceptation,  be  taken  to  be  that  of  the  justices 
mentlonod  nominatim  immediately  before.  So  the  words  ''  for  the  full  value," 
if  read  with  fair  attention  to  the  context,  and  not  with  a  set  purpose  to  over- 
turn the  meaning,  must  be  understood  as  referring  to  the  whole  matter  that 
precedes.  The  point  as  to  Mr.  Adeane  being  surveyor  does  not  arise  before  us 
at  all  on  this  order. 

Coleridge,  J.    The  most  important  class  of  objections  raised  here,  consists 
m  051  o^  i^(»e  which  do  not  appear  on  '''the  face  of  the  order.     I  have  always 
L        J  understood  the  rule  to  be  clear  that,  on  an  application  of  this  kind,  ob- 
jections raised  merely  by  affidavit  are  not  admissible.     I  do  not  say  that  there 
is  no  case  in  which,  on  application  for  a  certiorari,  the  Court  may  inquire  into 
the  hctB  on  affidavit :  in  some  instances  the  Court  here  is  a  court  of  appeal 
from  inferior  jurisdictions ;  and,  where  it  does  look  into  the  merits  of  proceed- 
ings below,  it  can  do  so  only  on  affidavit.    But  we  must  be  cautious  not  to 
exceed  our  jurisdiction :  and  when  we  find  that  there  is  a  court  of  appeal  below, 
to  which  the  matter  brought  before  us  on  affidavit  might  have  been  carried,  I 
think  we  are  confined  to  objections  appearing  on  the  face  of  the  order.     Here 
the  objections  raised  may  be  of  three  kinds.     First,  that  the  order  is  on  the  face 
of  it  defective.     Secondly,  that  it  is  made  inconveniently  and  unjustly.    Thirdly, 
that  it  is  made  without  jurisdiction.     In  the  second  case  the  answer  is,  that 
there  might  have  been  an  appeal  to  the  sessions ;  and  the  stronger  the  argument 
of  inconvenience,  the  more  reason  there  is  that  the  case  should  have  been  carried 
there.    In  the  third  case  the  order  is  a  nullity,  and  may  be  contested  in  an 
action  of  trespass.     In  the  first  case  the  order  may  be  brought  before  us,  but 
there  is  no  ground  for  the  admission  of  affidavits.     Then  as  to  the  objections  of 
this  class.     I  was  at  first  struck  with  the  suggestion  that,  if  the  schedule  of 
•tat  13  0.  8,  c.  78,  waa  resorted  to,  the  form.  No.  xviii.  should  have  been  pur- 
eed, and  not  No.  xvi.     But  that  could  not  be ;  for  the  form  No.  xviii.  relates 
to  tbe  stopiung  of  an  old  highway  under  the  statute  of  IB  O.  3,  which  is  re- 
pealed, as  to  this  proceeding,  by  65  Q.  3,  c.  68,  s.  2,  and  that  section  limits 
P1261  ^^  justices,  in  the  stopping  of  roads  under  '^'the  new  act,  to  the  ways 
^      ^  and  means  pointed  out  by  the  former  one,  in  regard  to  highways  "  to  be 
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widened  and  diverted."     As  to  the  words  "  We, ,  having  Upon  view  found ;" 

can  any  lawyer  have  a  doabt  of  their  meaning  ?  The  view  mentioned  cleariy 
means  a  view  taken  by  them  together,  at  the  time  of  making  the  order,  and  a 
view  of  some  &ct  they  were  competent  to  judge  of.  With  respect  to  the  words 
"  for  the  full  value/'  the  answer  has  already  been  given ;  the  words  occur  in 
Stat.  13  G.  8,  c.  78,  s.  17,  as  in  this  order;  and  if  they  override  the  preceding 
parts  of  the  sentence  in  the  one  case,  they  do  so  in  the  other.  It  has  also  been 
said,  that  by  this  order  no  direction  appears  to  have  been  given  as  to  the  dis- 
posal of  the  money  to  arise  from  the  sale ;  but  that  is  unnecessary  under  stat. 
55  O.  8,  c.  68,  which  provides  specifically  that  the  proceeds  shall  be  paid  to  the 
surveyor,  in  aid  of  the  general  highway  fund.  A  certificate  of  sale  is  not  neoed*- 
sary  to  the  validity  of  the  order :  indeed  an  order  for  stopping  and  selling  could 
not  be  concurrent  with  the  sale ;  and  therefore  a  certificate  of  sale  could  not 
possibly  be  subjoined  at  the  time  of  making  the  order.  The  objection,  that  the 
surveyor,  who  is  the  party  to  sell,  is  also  the  purchaser,  does  not  arise  on  the 
face  of  the  order  itself.  Rule  discharged. 

*HOLMES  V.  MENTZE.    Nov.  19.  [*127] 

Under  s.  6  of  the  Interpleader  Act,  1  &  2  W.  4,  o.  68,  the  Court  will  not  make  a  rale  for 
the  protection  of  a  sheriff  who  has  leried  nnder  a  fi.  fa.,  merely  beeaufle  a  partner  of 
the  debtor  has  given  notice  to  the  sheriff  to  quit  possession  on  the  ground  that  the 
goods  are  partnership  property  and  that  the  debtor  has  no  beneficial  interest  in  them, 
being  indebted  to  the  firm  beyond  the  amount  of  his  share  in  the  effects. 

The  sheriff's  duty  is  to  sell  the  share,  though  he  may  not  be  able  to  ascertain  the  amount 
of  actual  interest. 

But  the  Court  will,  in  the  above  case,  interfere  under  the  act  for  the  sheriff's  protection, 
if  the  creditor  disputes  the  partnership. 

And  where  the  creditor,  having  appeared  under  the  interpleader  rule  and  not  contested 
the  partnership,  whereupon  the  rule  was  dismissed,  afterwards  refused  to  admit  it, 
and  ruled  the  sheriff  to  return  the  writ,  the  Court  enlarged  the  latter  rule  UU  the 
creditor  should  indemnify  the  sheriff. 

A  BULE  was  obtained  in  Easter  term  last,  under  the  Interpleader  Act,  1  &  2 
W.  4,  a  58,  on  behalf  of  the  sheriff  of  Lancashire,  calling  on  the  plaintiff  and 
John  Heap  to  appear  and  state  their  respective  claims  to  certain  wine  and 
spirits,  seised  by  the  sheriff  under  a  fi.  fa.  in  this  cause,  or  else  relinquish  the 
same,  &c.  The  goods  were  taken  in  execution,  February  17th,  1885,  upon  a 
judgment  entered  up  against  the  defendant  on  a  warrant  of  attorney  given  by 
him  to  the  plaintiff,  and  bearing  date  November  17th,  1884.  The  defendant 
was  a  wine  merchant.  His  name,  and  no  other,  appeared  over  the  premises 
(vaults  and  cellars  in  Manchester)  on  which  the  seizure  was  made.  The  officer 
wha  seized  was  served,  the  day  after,  with  a  notice  addressed  to  the  plaintiff, 
his  attorneys,  &c.,  the  sheriff,  and  the  officer,  signed  by  John  Heap,  and  stating 
that  all  the  goods  taken  in  execution  were  the  property  of  a  partnership  between 
Heap  and  the  defendant^  carried  on  under  the  firm  of  Mentse  &  Co. ;  that  the 
defendant  had  not  any  property,  part,  or  share  in  the  said  goods,  but  was  con- 
siderably indebted  to  Heap  on  the  balance  of  the  partnership  accounts ;  and  that 
Heap  was  alone  beneficially  entitled  to  and  interested  in  all  the  goods,  property 
and  effects  of  the  said  partnership.  He  therefore  required  the  parties  addressed 
by  the  notice  to  quit  possession ;  and  stated  *that,  if  this  were  not  done,  rjici no-i 
he  should  commence  against  them  respectively  such  actions,  suits,  and  ^  ^ 
other  proceedings  as  might  be  advised. 

In  answer  to  the  present  rule,  Heap  filed  an  affidavit,  repeating  the  state- 
ments  in  the  notice,  and  adding  more  particular  ones ;  and  alleging,  further,  that 
the  defendant,  in  1881,  became  his  partner  in  the  wine  and  spirit  business, 
carried  on  in  Manchester:  that,  on  a  balance  of  account  taken  in  June,  1884, 
the  defendant  was  found  to  owe  the  partnership  2557/.,  which  debt  had  not 
been  reduced  but  increased :  and  that  the  damages  recovered  in  this  suit  were 
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due  from  the  defendant  on  his  own  account  solely,  the  plaintiff  being  unknown 
to  Heap,  and  having  no  demand  against  the  partnership. 

Sir  «/.  CampbeQ,  Attorney-General,  and  M.  Chambers,  for  the  plaintiff.  This 
is  not  a  case  within  stat.  1  &  2  W.  4,  c.  58,  s.  6.  No  issue  could  be  directed 
under  the  statute.  The  sheriff  is  not  ^'exposed  to  the  hazard''  of  an  action. 
Heap,  by  his  own  statement,  admits  that  the  defendant  is  interested  in  the 
goods  as  his  partner.  The  seisure,  therefore,  could  not  be  a  trespass.  The 
sheriff  had  a  right  to  take  the  goods,  and  to  sell  the  defendant's  interest  in  them. 
As  to  the  quantity  of  interest,  the  Court  will  not  hear  equitable  claims  discussed 
on  an  application  under  this  act :  Sturgess  v.  Claude,  1  Dowl.  P.  C.  505. 

Sir  W.  W.  FoUett  and  Knawles,  for  the  sheriff.  It  is  true  that  the  right  to 
r*1 2<)1  ^^  ^^  °^^  disputed ;  but  the  ""question  is,  whether  the  sheriff  can  sell, 
>-  ^  Heap  claiming  the  entire  property  in  the  goods.  The  sheriff  is  threat- 
ened with  an  action  by  the  notice,  and  is,  therefore,  entitled  to  protection  under 
the  statute.  If  he  is  to  sell,  must  he  sell  the  goods  as  the  defendant's  property, 
or  as  that  of  the  partnership  ?  In  the  one  case.  Heap  threatens  to  proceed 
against  him ;  in  the  other,  the  execution  creditor  will  hold  him  liable  for  not 
having  sold  at  the  best  price  that  might  have  been  obtained.  [Colebiboe,  J. 
Have  you  had  any  communication  on  the  subject  with  the  execution  creditor  ? 
Must  not  there  be  an  actual  dispute  to  entitle  the  sheriff  to  assistance  f  See 
Isaac  V,  Spilsbury,  10  Bing.  8.]  The  creditor  appears  under  this  rule,  and  re« 
quires  the  sheriff  to  sell  the  goods  as  the  defendant's.  [Patteson,  J.  For 
the  amount  of  his  interest  in  them.]  It  is  disputed  whether  he  has  any  interest 
in  them,  as  partner,  at  all.  The  plaintiff  causes  a  warrant  to  issue,  command- 
ing the  sheriff's  officer  to  levy  on  goods  stated  to  be  the  defendant's.  Then 
notice  is  given  to  the  officer  by  Heap,  that  the  defendant  has  no  property  in  the 
goods,  but  that  Heap  alone  is  beneficially  interested  in  all  the  partnership 
effects.  To  put  the  goods  up  for  sale,  giving  special  notice  of  the  circumstances, 
wouM  not  be  a  proper  course.  If  it  were  so,  it  might  be  adopted  in  every  case 
where  the  assistance  of  this  Court  is  now  sought  for.  The  sheriff  (but  for  the 
statute)  is  bound  to  decide,  at  his  peril,  whether  the  goods  are  liable  to  be  sold, 
or  are  the  property  of  the  adverse  claimant,  and  must  act  upon  his  discretion. 
In  a  case  under  this  act,  before  Taunton,  J.,  and  in  which  he  consulted  the 
r*1^01  ^^^^  ^^  ^^^  ^Judges,'  the  third  party  claimed  in  respect,  not  of  the  entire 
*-  ^  property,  but  of  a  lien.  There  it  might  have  been  said  that  the  pro- 
perty could  be  offered  for  sale,  with  notice  of  the  alleged  claim  to  which  it  was 
subject ;  but  the  case  was  held  to  be  within  the  protection  of  sect.  6.  The 
material  inquiry,  in  this  case,  will  be  whether  the  defendant  is  entitled  to  tho 
whole  property,  or  only  to  an  interest,  with  other  persons.  [Coleridge.  J. 
Qudcunque  vidf  the  sheriff  may  sell.]  The  question  is,  whether  he  shall  sell 
the  property  as  the  defendant's,  or  as  that  of  the  defendant  and  others.  If  the 
Court  directed  an  issue,  it  would  be,  whether  tho  goods  were  partnership  pro- 
perty or  not :  and,  if  they  were,  what  was  the  defendant's  interest.  The  power 
which,  it  ia  said,  the  sheriff  may  exercise,  of  selling  subject  to  an  alleged  part- 
nership interest,  is  not  clear.  In  Burton  v.  Green,  8  Car.  &  P.  306,  where  a 
fi.  &.  .had  issued  against  one  of  three  partners,  and  it  was  contended  that  the 
sheriff  ought  to  have  levied  on  the  partnership  property  to  the  extent  of  one- 
third,  Jjord  Tbnterden  said,  "  I  am  not  quite  satisfied  as  to  the  interest  which 
the  sheriff  might  have  sold  under  the  execution.  There  is  great  difficulty  in 
making  the  sheriff  a  tenant  in  common  with  the  partners.'^ 

Sir  jP.  FoUock  and  ToTnlinwny  on  behalf  of  Heap,  referred  to  Harvey  v. 
Crickett,  5  M.  &  S.  836,  in  answer  to  the  above  dictum ;  and  they  requested 
that  the  Court  would  not  discharge  the  rule  without  putting  the  case  in  a  course 
of  investigation. 

P1311      *^^  Denman,  C.  J.    The  sheriff,  in  this  case,  is  called  upon  to 
^       -*  seiie  goods  of  the  defendant,  at  the  plaintiff's  suit,  but  a  third  party, 

>  Probably  Ford  v.  Boynion,  1  Dowl.  P.  C.  867. 
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Spitalficlds  V.  Bromley,  18  YId.  Ab.  468 ;  Removal  (H),  pL  5 ;  Rex  v.  Kirkby 
Stephen,  Burr.  S.  C.  664.*  It  is  no  aoswer,  in  this  case,  that,  at  the  time  of 
the  former  removal,  Oldbary  was,  for  the  purpose  of  maintaining  the  poor,  a 
part  of  Hales  Owen,  and  is  now  no  looser  so.  A  township  may  separate  itself, 
for  this  purpose,  from  '^'the  parish  of  which  it  has  formed  a  part ;  and  r^ci  nQ-i 
districts  which  have  been  so  separated  may  reunite :  Lane  v,  Cobham,  *-  ^ 
7  East,  1 ;  B«x  v.  Palmer,  8  East,  416 ;  but  it  would  be  unjust  if  these  altera- 
tions, made  for  the  convenience  of  the  inhabitants,  could  alter  the  liabilities 
contracted  by  such  districts  with  respect  to  other  parties.  The  rights  and  lia- 
bilities of  the  districts,  relatively  to  each  other,  may  be  arranged  among  them- 
selves. [Lord  Den  MAN,  C.  J.  You  might  have  contended  so  here,  if  the  order 
had  been  made  upon  Hales  Owen,  which  was  the  name  of  the  district  formerly 
including  Oldbury ;  but  you  select  Oldbury,  which  is  one  portion  of  what  for- 
merly composed  that  district.]  No  case  exactly  like  this  has  occurred,  but  Rex  v, 
Oakmere,  5  B.  &  Aid.  775,  has  some  resemblance  to  it.  [Lord  Den  man,  C.  J. 
There  a  district  newly  formed  into  a  township  maintaining  its  own  poor,  was 
held  not  liable  for  the  maintenance  of  a  bastard  born  in  it  before  the  alteration ; 
but  Abbott,  C.  J.,  relied  upon  the  fact  that  the  district  was  no(  situated  in  any 
parish  or  township  before.  Here  you  treat  Oldbury  as  having  been  so  situated. 
Why  are  you  not  bound  to  show  that  the  pauper's  settlement^  at  that  time, 
was  within  Oldbury  ?]  As  between  third  parties  and  the  particular  district,  it 
is  not  necessary.  [Patteson,  J.  The  result  of  the  case,  as  you  put  it,  seems 
to  be  that,  since  the  separation,  a  third  district  may,  at  its  pleasure,  fix  the 
pauper  upon  either  Oldbury  or  Hales  Owen.]  The  respondents  contend  only 
that  the  separated  districts  are  not,  by  their  division,  to  get  rid  of  the  liability 
altogether.  [Coleridge,  J.  Even  as  you  put  the  case,  if  the  appellants  pre- 
vail, you  only  lose  the  benefit  of  an  estoppel.]  A  great  difficulty  in  proof  is 
thro?m  upon  the  '^'respondents,  the  former  removal  having  taken  place  1^171-1 
so  long  ago.  *-        -* 

Whately,  contrk.  The  former  order,  if  conclusive  at  all,  is  so  against  Hales 
Owen.  There  is  no  instance  of  a  district  being  concluded  by  an  order  in  which 
it  is  not  even  named.  And  an  order  upon  the  parish  of  Hales  Owen,  generally, 
cannot  have  been  good,  since  the  parish  at  large  never  maintained  its  own  poor ; 
but  was,  at  the  time  of  the  order,  separated  into  two  divisions  for  the  purpose 
of  the  poor  laws,  one  in  Worcestershire  and  the  other  in  Shropshire.  There 
could  not  be  a  removal  to  Hales  Owen  as  a  parish  maintaining  its  own  poor. 
Rex  V.  Bishop  Wearmouth,  5  B.  &  Ad.  942,  shows  that  an  order  for  such  re- 
moval could  not  be  valid.  On  this  point,  Spitalfields  v.  Bromley,  18  Yin.  Abr. 
468,  Removal  (H),  pi.  5 ;  and  Rex  v.  Kirkby  Stephen,  Burr.  S.  C.  664,  differ 
from  the  present  case.  The  Worchestershire  division  would  be  like  a  separate 
parish  as  to  the  relief  of  the  poor;  Case  of  St.  Botolph  without  Aldgate,  Sir 
T.  Ray,  476  :  and  Oldbury  formed  no  part  of  that  division.  If  the  order  upon 
the  parish  of  Hales  Owen  had  been  delivered  to  the  overseers  of  one  of  the 
Worcestershire  townships,  Oldbury  would  never  have  heard  of  it.  At  all  events, 
the  appellants  here  should  have  been  permitted  to  give  evidence  that  the  settle- 
ment was  not,  in  point  of  fact,  with  them,  since  the  order  of  removal  was 
directed  to  them  as  the  township  of  Oldbury :  they  could  not,  as  the  township, 
be  concluded  by  an  order  on  the  parish  of  Hales  Owen.  [Goleridqe,  J. 
Suppose  the  question  here  had  been  between  two  parishes  unconnected  with 
these  districts,  and  one  parish  had  put  in  the  '^'original  order  ;  would  not  rjieiyo'i 
that  order,  unappealed  against,  have  been  conclusive  ?  And  why  should  ^  ^ 
Oldbury  be  in  a  better  situation  than  a  distinct  parish  would  be,  because  it  once 
formed  part  of  Hales  Owen  ?  In  the  ease  put,  the  parish  concluded  by  the 
order  would  have  been  a  stranger  to  it,  as  you  say  Oldbury  would  have  bren  tu 

>  The  sesaions  may  amend  such  erroneous  order,  on  appeal :  and  in  Ilex  ».  Bingley,  4 
B.  k  Ad.  667,  note  (a),  this  Tourt  sent  back  such  an  order  to  the  sessions  for  that  par- 
Dose.    See  Rex  v.  Cartmeli  2  A.  &  £.  562. 
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an  order  aeired  upon  the  Worcestershire  divisioD  of  Hales  Owen.]  At  nny 
rate,  the  objection  that  the  original  order,  being  upon  Hales  Owen  generally, 
was  invalid,  would  have  prevented  its  being  conclusive,  even  in  the  case  of  an 
independent  parish.  And  if  such  an  order  as  this  is  conclusive,  after  a  separa- 
tion, upon  each  of  the  separated  districts,  it  rests  with  those  who  procure  a  sub- 
sequent order  of  removal,  founded  on  the  original  one,  to  settle  the  pauper  in 
one  place  or  another,  according  to  their  caprice. 

Lord  Denman,  G.  J.  I  feel  great  difficulty  in  this  case,  and  the  more,  on 
account  of  doubts  entertained  on  the  Bench.  When  first  I  read  the  case,  I 
thought  that  the  original  order,  unappealed  against;  was  conclusive  upon  every 
part  of  the  parish  to  which  it  then  applied ;  but,  on  consideration,  I  think  it 
does  not  create  an  estoppel  upon  Oldbury.  A  difficulty  arises  as  to  the  descrip- 
tion of  the  parish  in  the  former  order.  The  case  states  that  the  removal,  under 
that  order,  was  to  the  parish  of  Hales  Owen,  in  the  county  of  Salop.  Suppos- 
ing that  we  should  be  justified  in  concluding  that,  by  that  description,  the 
Shropshire  division  of  Hales  Owen  was  sufficiently  identified,  I  think  that  Old- 
bury,  having  since  become  a  separate  township,  is  not  estopped  by  that  order ; 
if  it  were  so,  persons  removing  a  pauper  under  circumstances  like  the  present, 
n|c|p.gn  might  settle  him  *in  whichever  district  they  chose  to  select.  When 
^  '  ^  the  former  order  was  made,  the  parish  was  the  party  charged ;  now  it 
is  the  township  of  Oldbury ;  and,  as  those  who  remove  say,  that  it  is  the  town- 
ship of  Oldbury  to  which  they  remove  the  pauper,  as  settled  there,  I  think  they 
were  bound  to  prove  a  settlement  in  that  township.  In  Rex  v.  Oakmere,  5  B. 
k  Aid.  777,  Abbott,  C.  J.  said,  "  The  question  is,  whether  the  district  newly 
created  into  a  township  under  this  statute,"  (for  inclosing  the  forest  of  Dela- 
mere,)  **  which  before  was  neither  in  any  parish  nor  township,  is  to  be  con- 
sidered as  if  it  had  formerly  been  a  parish  or  township  with  regard  to  settle- 
ments ;  or,  only  as  becoming  so  from  the  time  of  its  creation  under  the  act, 
and  as  if  it  had  formerly  been  wholly  uninhabited.'^  And  ^adopting  the  latter 
construction),  he  drew  a  distinction  which  appears  to  me  applicable  here.  *^  This 
is  not  like  the  case  of  a  modem  appointment  of  overseers  to  places  that  formerly 
had  no  such  officers ;  because  all  such  places  must  have  been  vills  from  time 
immemorial,  and  consequently  under  a  legal  obligation  to  maintain  their  poor, 
and  possessing  a  legal  right  to  the  appointment  of  officers,  and  by  such  appoint- 
ment to  remove  persons  under  the  same  circumstances  as  other  townships  or 
parishes  might  do."  P.  779.  It  seems  to  me,  therefore,  that,  if  this  township 
is  an  ancient  division  which  might  formerly  have  maintained  its  own  poor,  then, 
when  it  obtained  the  right  to  have  officers  of  its  own,  and  to  provide  for  its  poor 
separately,  it  became  liable  to  maintain  those  paupers  whom  it  would  have  sup- 
ported if  it  had  been  a  separate  division  at  an  earlier  period.  We  must,  I  think, 
r*l741  ^^  ^^'  ^^°  ^^^  *whole,  that  the  township  is  not  bound  by  the  order  upon 
^  ^  Hales  Owen.  There  are  many  difficulties  in  the  case ;  the  Court  must  deal 
with  them  as  it  can,  if  they  arise ;  but  I  am  of  opinion  that  there  is  no  estoppel. 

Pattbbon,  J.  I  feel  great  difficulty  in  this  case :  I  doubted,  at  first,  whether 
the  township  was  not  estopped,  and  I  still  have  doubts ;  but  the  rest  of  the 
Court  is  of  opinion  that  no  estoppel  arose,  and  my  doubts  are  not  so  strong  as  to 
lead  me  to  say  that  I  entirely  differ.  I  take  the  order  unappealed  against  to 
have  been  made  upon  the  division  of  the  parish  in  Shropshire.  I  think  that 
was  a  good  order.  Oldbury  was  within  the  Shropshire  division,  and,  if  the 
pauper  was  settled  in  that  district,  he  was  as  much  settled  in  Oldbury  as  in  any 
other  part  of  it.  The  evidence  which  it  was  proposed  to  offer  would  not  show 
that  the  pauper  was  not  settled  in  Oldbury,  as  regards  any  question  between 
that  township  and  a  third  township  or  parish,  though  its  effect  might  be  diffe- 
rent as  between  Oldbury  and  the  parts  from  which  it  has  separated.  But,  if 
Oldbury  could  be  so  discharged,  as  to  a  third  parish,  any  parish,  by  dividing 
itwlf,  could  get  rid  of  the  liability  to  maintain  paupers  which  had  been  removed 
to  it    On  the  other  hand,  if  an  estoppel  arose  here  as  to  one  district,  it  would 
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as  to  more ;  and,  if  a  parish  separated  itself  into  a  number  of  divisions,  any  one 
of  those,  under  circumstances  like  the  present,  might  conclude  any  other.  The 
case  presents  difficulties  on  both  sides. 

Williams,  J.  There  is  certainly  a  difficulty  in  the  case  of  the  appellants, 
which  my  brother  Patteson  has  pointed  out ;  and  there  is,  on  the  other  hand, 
this  ^considerable  difficulty,  that,  if  we  hold  the  pauper  to  be  settled  in  r«| 751 
each  of  the  separated  divisions  alike,  a  party  removing  might,  if  there  ^  ^ 
were  twenty  such  divisions,  fix  on  any  he  thought  proper  for  the  settlement.  It 
comes  to  the  question,  whether  or  not  the  precise  ground  taken  by  the  sessions, 
that  is,  the  ground  of  estoppel,  be  maintainable.  And,  without  calling  in  aid 
any  doubtful  argument,  I  think  that  the  township  and  the  parish  here  being 
now  as  distinct  from  each  other  as  Cumberland  from  Cornwall,  a  decision  that 
the  pauper  was  settled  in  the  one  is  not  a  decision  that  she  was  settled  in  the 
other.  There  is  no  estoppel,  because  the  party  whom  it  is  sought  to  estop  is 
not  the  party  on  whom  the  former  order  was  made. 

Coleridge,  J.  The  case  is  certainly  difficult.  I  think  it  is  not  fairly  to  be 
decided  on  the  ground  of  estoppel.  The  order  formerly  acquiesced  in  was  a 
judgment  in  rem,  and,  as  such,  conclusive  against  all  the  world,  and  not  upon 
a  particular  district  by  way  of  estoppel.  But  my  ground  of  decision  is  this. 
The  respondents  were  to  prove  a  settlement  in  Oldbury ;  for  that  purpose  they 
put  in  the  former  order.  But  that  appears  to  be  made  upon  a  different  party. 
Then  they  were  to  show  that,  at  the  time  when  the  order  was  made.  Hales 
Owen  and  Oldbury  were  identical.  The  sessions  excluded  that  inquiry  prema- 
turely ;  and  upon  that  ground  I  think  their  order  is  bad.  Difficulties  may  arise 
hereafter  as  to  other  parts  of  the  case :  but  at  the  present  step  I  think  the 
sessions  are  wrong. 

Order  of  sessions  quashed.     The  case  to  go  back  to  the  sessions. 
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E.,  being  owner  of  a  house,  enlarged  it,  and  inserted  a  window,  at  one  end,  in  tlie  part 
added,  and,  at  another  end,  carried  out  the  side  walls,  between  which  two  windows 
formerly  stood  in  a  straight  line,  five  feet,  converting  this  end  into  a  bow,  and  inserting 
two  bow  windows,  in  the  same  direction,  but  not  in  the  same  situation,  as  the  two 
former.  Held,  that,  whatever  privilege  against  the  obstraction  of  light  the  windows 
of  the  original  hoase  possessed,  this  privilege  did  not  apply  to  the  three  new  windows. 

Before  E.'s  house  was  built,  the  land  on  which  it  was  built,  together  with  some  adjoining 
land,  belonged  to  R.,  who  conveyed  the  land  on  which  the  house  was  afterwards  built 
to  C,  and  C.  agreed  to  sell  to  £.,  who  entered  and  built  the  house,  aifterwards, 
and  before  the  enlargement  above  mentioned,  R.  joined  in  a  conveyance  with  C.  (each 
as  to  his  own  estate),  by  which  the  house,  with  all  lights  and  easements  appertaining, 
and  an  additional  part  of  R.'s  land,  were  grant«d  to  £.  £.  having  afterwards  enlarged 
(as  above  described):  Held,  that  neither  R.,  nor  his  assignees,  were  precluded  from 
obstructing  the  three  new  windows  by  building  on  the  land  adjoining. 

After  the  enlargement,  £.  assigned  to  0.,  and  R.  afterwards  assigned  an  additional  piece 
of  the  land  adjoining  to  0  ;  this  piece  lay  to  the  north  of  O.'s  house,  and,  in  the 
conveyance,  its  southern  boundary  was  described  to  be  "the  dwelling-house  of  0." 
Held,  that  this  did  not  operate  as  a  recognition  of  the  house  in  its  then  state,  so  as  to 
preclude  R.,'  or  his  assignees,  from  obstructing  the  new  windows  by  building  on  other 
part  of  the  acfjoining  land  south  of  O.'s  house. 

In  the  case  stated  for  the  Court,  by  which  it  was  agreed  that  the  Court  might  draw 
conclusions  of  fact  as  a  jury,  it  was  stated  that  R.,  at  the  time  of  his  original  con- 
veyance to  C  ,  was  desirous  of  selling  his  land  in  building  lots :  The  Court  refused  to 
talEe  this  into  consideration,  in  interpreting  the  effect  of  the  conveyance,  which  did 
not  mention  this,  but  called  the  land  conveyed  **  arable  land:*'  and  they  held  that 
R.  was  not  precluded  by  this  conveyance  l>om  obstructing  the  lights  of  the  house 
afterwards  built. 

After  the  conveyance  by  R.  and  C.  to  £  ,  R.  was  told,  by  E.'s  architect,  that  altera- 
tions were  going  on,  but  R.  did  not  know  the  precise  alterations  intended  to  be  made 
as  to  the  windows.  R.  was  told  of  the  precise  nature  of  other  alterations,  to  which  he 
assented,  reserving  to  himself  leave  to  build  on  his  own  ground,  up  to  the  wall  of  the 
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house,  in  a  part  whieh  did  not  contain  the  new  windows.  The  Coart  revised  to  infer, 
as  a  fact,  such  a  legal  instrument  as  might  be  necessary  to  convert  O/s  house  into  a 
dominant,  and  B.'s  land  into  a  serrient,  tenement  with  respect  to  the  lights. 

This  was  an  action  for  building  a  wall,  and  thereby  darkening  certain  win- 
dows, and  otherwise  injuring  the  honse  of  the  plaintiff. 

On  the  trial  before  Bosanquet,  J.,  at  the  Winchester  Spring  assizes,  1884, 
a  Terdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : — 

William  Rolph,  being  seised  in  fee  of  a  field  called  The  Seven  Acres,  and 
wishing  to  sell  it  in  building  lots,  by  indenture,  or  deed  of  feoffment,  with  livery 
r*1771  ^^  scisii^  endorsed,  dated  15th  May,  1816,  between  William  ^Rolph  of 
^  ^  the  first  part,  John  Primer  of  the  second  part,  Richard  Close  of  the 
third  part,  and  Charles  Martill  of  the  fourth  part,  for  the  considerations  therein 
mentioned,  conveyed  to  the  said  Richard  Close,  in  fee,  all  that  piece  of  arable 
land  lying  on  the  west  side  of  a  field  called  The  Seven  Acres,  situate,  &c., — 
and  which  piece  of  land,  admeasuring  from  north  to  south  twenty-two  feet,  and 
from  east  to  west  one  hundred  feet,  is  bounded  on  the  north  by  land  of  the 
said  William  Rolph,  occupied  by  Charles  Martill,  on  the  east  by  land  also  of 
the  said  William  Rolph,  occupied  by  Edward  Rodgers,  and  on  the  west  by  a  road 
twelve  feet  wide  next  Southampton  Common, — as  the  same  piece  of  land  is  now 
set  out,  and  occupied  by  the  said  R.  Close ;  together  with  all  ways,  paths,  pas- 
sages, waters,  watercourses,  commons,  common  of  pasture  feedings,  timber  and 
other  trees,  fences,  easements,  profits,  advantages,  emoluments,  hereditaments, 
and  appurtenances  whatsoever,  to  the  said  piece  of  land  belonging  or  appertain- 
ing, and  the  reversions  and  yearly  and  other  rents,  issues,  and  profits,  &c.,  and 
all  the  estate,  right,  &c.,  of  the  said  William  Rolph  and  John  Primer,  or  either 
of  them,  of,  in,  to,  or  out  of,  such  last-mentioned  lands,  &c.,  habendum  to  the 
use  of  the  said  R.  Close  in  fee.  The  above  conveyance  contained  only  the  usual 
covenants  for  title. 

Close  occupied  this  land  for  the  first  two  or  three  years  as  a  garden :  Rolph  con- 
tinued to  occupy  the  remainder  of  the  field,  and  marked  it  out,  and  offered  it 
for  sale  in  lots  for  buildings  but  only  sold  a  lot  to  £lderfield,  as  after  mentioned. 
Three  or  four  years  ago  he  put  a  board  up,  announcing  that  the  land  was  on 
sale  for  building ;  the  house  not  to  be  built  in  any  particular  form  or  plan. 
r*l781  ^'^^  ^^^  ^°^  ^^  ^^^  ^^  three  years.  Close  contracted  to  sell  his  portion 
I-  -'to  one  Snelgroye,  who  put  up  a  cottage  on  the  land.  No  conveyance 
was  ever  made  to  Snelgrove.  The  cottage  so  built  was  about  fourteen  feet 
from  north  to  south,  being  built  to  the  extremity  of  the  land  conveyed  by 
Rolph  to  Close  on  the  north  side,  and  leaving  a  space  of  about  eight  feet  on  the 
south  side,  which  was  used  as  a  passage,  and  was  fenced  off  from  the  land  in 
Rolph's  occupation.  There  were  two  small  windows  at  the  east  end  of  the  cottage, 
and  one  at  the  west  end. 

Subsequently  Snelgrove  contracted  with  one  Elderfield  to  sell  him  the  pro- 
perty in  question. 

Elderfield,  wishing  to  enlarge  his  cottage,  applied  to  Rolph  to  grant  him  more 
land  on  the  south  side,  which  Rolph  refused  to  do.  But  afterwards,  by  inden- 
tures of  lease  and  release,  dated  respectively  11th  and  12th  of  September,  1822, 
between  Close  and  Martill  of  the  first  part,  Snelgrove  of  the  second  part,  Rolph 
of  the  third  part,  Elderfield  of  the  fourth  part,  and  William  Wade  of  the  fifth 
psrt,  reciting  the  feoffment  of  15th  May,  1816,  and  that  Snelgrove  afterwards 
purchased  the  said  piece  of  land,  and  had  since  erected  thereon  a  cottage,  and 
had  then  agreed  to  sell  the  said  piece  of  land  and  cottage  to  Elderfield,  and  that 
Cicae,  Martill,  and  Rolph,  at  the  request  of  Snelgrove,  had  agreed  to  join  in 
conveying  the  same  to  Elderfield  as  thereinafter  mentioned ;  it  was  witnessed 
that,  for  the  considerations  therein  mentioned,  Close,  Martill,  and  Rolph,  at  the 
instance  of  Snelgrove,  did,  und  each  of  them  did,  us  to  all  their  estates  in  the 
fteaiises,  grant,  bargain,  sell,  alien,  release,  and  confirm,  and  Snelgrove  did 
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ratify  and  confirm,  to  Elderfield,  in  fee,  all  that  piece  of  land  on  the  west  side 
of  The  '^'Seven  Acres,  situate,  &c.,  and  also  the  cottage  lately  built  r^c  179-1 
thereon,  which  piece  of  land  admeasures  from  north  to  south  twenty-two  ^  ^ 
feet,  and  from  east  to  west  one  hundred  and  twelve  feet,  and  was  bounded  on 
the  north,  east,  and  south  by  land  of  Rolph,  and  on  the  west  by  Southampton 
Common,  and  lately  occupied  by  the  said  Snelgrove,  together  with  all  ways, 
paths,  passages,  waters,  watercourses,  lights,  easements,  profits,  and  appurte- 
nances  to  the  said  piece  of  land,  cottage,  hereditaments  and  premises  belonging; 
and  the  reversion,  &c.,  habendum  to  Elderfield  in  fee,  to  the  uses  and  upon  the 
trusts  therein  declared  :  covenants  for  title. 

Elderfield  immediately  commenced  certain  alterations  in  the  cottage;  and 
Kent,  his  architect,  told  Kolph  what  he  was  going  to  do.  Rolph  was  often 
there  while  they  were  at  work,  and  saw  the  alterations  going  on,  but  knew 
nothing  of  the  plan.  He  knew  they  were  going  to  build  a  wall  adjoining  the 
land  to  enlarge  the  house.  The  following  alterations  were  made  : — The  land, 
formerly  used  as  a  passage  on  the  south  side,  was  taken  in,  and  the  cottage  en- 
larged to  the  extremity  of  Elderficld's  land  on  this  side.  One  small  window 
was  inserted  on  the  west  side  of  the  newly  built  part ;  and,  on  the  east  side,  a 
projection,  terminated  by  bow  windows,  was  carried  out  about  five  feet  and  a 
half.  The  bow  windows  do  not  occupy  the  place  of  the  old  windows.  (The 
relative  positions  of  the  old  and  new  windows  and  walls  were  delineated  in  a 
plan,  to  be  taken  as  part  of  the  case.  It  appeared  that  the  bow  windows  were 
in  the  direction  of  the  former  windows  at  the  east  end,  but  not  in  the  same 
place:  and,  in  the  judgment  (pp.  190,  191,  post),  the  Court  assumed  that  the 
only  change  made  in  the  east  end  was  carrying  out  the  side  walls  five  feet,  and 
^converting  the  termination  into  a  bow.)  Part  of  the  footings  of  the  r«|OAi 
exterior  of  the  new  south  side  were  built  on  Bolph's  land.  Kent  spoke  *-  ^ 
to  Rolph  about  the  footings  after  the  wall  was  built :  Rolph  consented  to  their 
remaining,  on  condition  that  if  he  built,  he  should  be  at  liberty  to  build  up  to 
the  south  wall  of  the  cottage.  Two  new  windows  were  put  in  on  the  western 
side,  one  on  the  old  part,  another  on  the  new :  the  old  windows  were  altered  by 
putting  in  new  mouldings.  After  this  was  done,  Kent  applied  to  Rolph  for  leave 
to  put  up  a  cornice  spout,  projecting  over  his  land  from  the  southern  wall,  which 
Rolph  consented  to,  on  condition  that  he  should  be  at  liberty  to  remove  it  when 
he  liked,  and  build  home  to  the  wall. 

Elderfield  occupied  the  cottage  in  its  altered  state,  without  any  interruption, 
until  1828,  when  he  let  it  to  one  Cobb.  Rolph  continued  to  occupy  the  adjoin- 
ing land :  and,  on  the  application  of  Cobb,  who  then  occupied  the  cottage  as 
altered  by  Elderfield,  and  who  wished  to  make  a  further  addition  to  it  on  the  north 
side,  Rolph,  by  indenture  of  1st  of  June,  1828,  between  himself  and  Cobb,  for  the 
considerations  therein  mentioned,  demised  to  Cobb,  his  executors,  &c.,  all  that 
piece  of  land,  situate,  &o.,  adjoining  the  dwelling-house  of  the  said  Cobb  on  the 
north,  and  containing  in  depth  from  west  to  east,  fifty-five  feet  four  inches,  and 
in  breadth  from  north  to  south,  fourteen  feet  nine  inches,  bounded  on  the  west 
by  the  public  road  leading  from  Southampton  over  the  common  to  Portswood, 
on  the  south  by  Cobb's  dwelling-house,  and  on  the  north  and  east  by  the  land  of 
Rolph,  and  on  which  said  piece  of  land  the  said  Cobb  had  begun  to  erect  a 
chaise-house  and  stable;  together  with  all  and  singular  the  easements,  r«ioi-i 
^pnvileges,  and  appurtenances,  to  the  said  piece  of  land  belonging,  or  ^  ^ 
in  any  wise  appertaining,  for  the  term  of  twenty-one  years. 

By  indenture  of  28th  November,  1828,  Cobb  assigned  the  last-mentioned 
premises  to  one  Burden ;  who,  by  indenture  of  30th  August,  1881,  assigned  the 
same  to  the  plaintiff,  who  occupied  the  remainder  of  the  premises  as  tenant 
from  year  to  year,  under  Elderfield. 

In  1829  Rolph  built  a  new  house  on  that  part  of  his  land  which  adjoined 
the  south  side  of  the  cottage  and  premises  occupied  by  the  pluntiff.  Up  to 
that  time  the  field  had  been  used  principally  for  arable  land ;  a  wall,  belonging 
to  the  plaintiff,  about  four  feet  high,  dividing  the  two  properties. 
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By  indentares  of  lease  and  release,  dated  respectively  14th  and  15th  Febra- 
aiy,  1832,  between  John  Knowlys  of  the  first  part,  Mary  Jefferies  of  the  second 
part,  the  said  W.  Rolph  of  the  third  part,  and  the  defendant,  Caroline  Bridges, 
of  the  fourth  part, — (reciting,  inter  alia,  certain  indentures  of  lease  and  release, 
of  7th  and  8th  December,  1812,  between  William  Slade  Wakeford  of  the  first 
part,  Joseph  Tompkins  of  the  second  part,  the  said  W.  Rolph  of  the  third  part, 
and  John  Primer  of  the  fourth  part ;  and  reciting  certain  other  indentures  of 
lease  and  release  of  11th  and  12th  March,  1825,  between  James  Jarvis  and 
Edward  Stow  of  the  first  part,  the  said  W.  Bolph  of  the  second  part,  and  Ni- 
cholas Jardin  of  tho  third  part;  and  reciting  also  a  certain  other  indenture  of 
24th  June,  1829,  between  the  said  W.  Rolph  of  the  one  part,  and  the  said  M. 
Jeflferies  of  the  other  part), — for  the  considerations  therein  mentioned,  the  said 
r*l821  ^'  ^°^^^J"  ^^^  ^*  Jeffenes,  at  the  request  and  *by  the  appointment 
*■  -'of  the  said  W.  Rolph,  and  the  said  W.  Rolph,  did,  and  each  of  them 
did,  according  to  their  sevend  and  respective  interests  and  estates  in  the  premises 
thereby  conveyed,  grant,  bargain,  sell,  alien,  release,  and  confirm,  unto  the 
said  Caroline  Bridges,  in  her  actual  possession,  &c.,  all  that  newly-erected  mes- 
suage or  dwelling-house,  with  the  stables  and  ground  in  front,  and  the  garden 
behind  the  same ;  the  boundaries  of  such  garden  being  in  a  straight  line,  from  the 
south  or  adjoining  wall  of  premises  belonging  to  Mr.  Blanchard,  to,  &o.  (here 
the  situation  and  admeasurements  of  the  land  granted  were  set  out),  bounded, 
in  part,  on  the  north  by  premises  belonging  to  Mr.  Blanchard,  and  on  the  re- 
maining part  by  land  belonging  to  the  said  W.  Rolph,  on  the  east,  &c. — (the 
conveyance  also  mentioned  that  the  site  of  the  said  dwelling-house,  &c.,  and 
the  ground  thereby  conveyed,  were  taken  out,  and  lately  formed  part,  of  the  said 
piece  of  land  lately  called  or  known  by  the  name  of  The  Seven  Acres,  com- 
prised and  conveyed  by  the  thereinbefore  recited  indentures  of  lease  and  release 
of  7th  and  8th  of  December,  1812); — together  with  all  houses,  &c.,  trees,  &c., 
ditches,  Sec,,  ways,  &c.,  waters,  watercourses,  lights,  easements,  commons,  &c., 
and  other  commonable  rights,  &c.,  and  the  reversion,  &c.,  and  all  the  estate,  &c., 
and  all  the  deeds,  &c. ;  habendum  to  the  said  Caroline  Bridges,  in  fee. 

In  1832^  there  being  some  disagreement  between  the  plaintiff  and  defendant, 
the  latter  erected,  first  a  wooden  fence,  and  afterwards  a  brick  wall,  parallel  and 
close  to  the  plaintiff's  house,  of  the  length  of  thirty-one  feet,  varying  in  height 
from  fourteen  feet  six  inches  to  eight  feet  eleven  :  it  extends  the  whole  length 
r*18^1  ^^  ^^^  plaintiff's  ^premises,  and  its  height,  in  the  highest  part,  is  within 
*•  ■'  two  feet  of  the  eaves  of  the  cottage.*  By  the  erection  of  this  wall,  the 
light  coming  to  the  rooms  at  the  east  side  of  the  cottage  is  materially  dimi- 
nished, and  the  rooms  are  becoming  damp. 

The  question  stated  was,  whether  the  plaintiff  was  entitled  to  recover  in  this 
action.  The  Court  was  to  be  at  liberty  to  draw  conclusions,  as  a  jury,  from  the 
&ct8  stated. 

(It  was  also  added  that  the  injury  complained  of  related  to  the  window 
inserted  by  Elderfield  on  the  west  side,  after  the  conveyance  of  September,  1823, 
and  to  the  bow  windows  on  the  east  side ;  and  the  injury  to  these  windows  was, 
for  the  purpose  of  the  case,  admitted.)     This  case  was  now  argued'  by 

Sir  W.  W,  FolleU  for  the  plaintiff.  The  defendant  could  not  erect  this  wall 
unless  Rolph  could. do  so;  and,  although  the  windows  were  not  twenty  years 
old,  Rolph,  being  the  vendor,  could  not  derogate  from  his  own  grant.  In 
Palmer  v.  Fletcher,  1  Lev.  122,  a  man  built  a  house  on  his  own  land,  and  then 
sold  the  house  to  one  party  and  the  adjoining  land  to  another;  and  it  was  held 
that  the  vendee  of  the  land  could  not,  anv  more  than  the  vendor,  obstruct  the 
lights  of  the  house  by  putting  piles  of  timber  on  the  land,  <<for  the  lights  are  a 

*  It  appeared  by  the  plan  that  the  wall  extended  east  and  west,  along  all  the  south  side 
of  the  plaintiff's  cottage,  and  some  feet  beyond,  at  each  end. 

\  Before  Pattbsom,  Williams,  and  CoLBainas,  Js.  Lord  Dikman,  C.  J.,  was  abseut, 
iMsag  indUposed. 
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necessary  and  essential  part  of  the  house."  Cox  v,  Matthews^  1  Yent.  237| 
239,  is  to  the  same  effect,  both  as  to  the  vendor  '''of  the  house,  and  his  r:rio4-i 
assignee  of  the  adjoining  land ;  and  so  are  Compton  v.  Richards,  1  Price.  *-  -' 
27,  Swansborough  v,  Coventry,  9  Bing.  305,  and  Contts  v.  Gorham,  M.  &  M.  896. 
In  Riviere  v.  Bower,  R.  &  M.  24,  the  owner  of  a  house  divided  it  into  two  tene- 
ments, let  one,  and  occupied  the  other ;  and  it  was  held  that  the  lessee  ooold  not 
obstruct  the  lights  of  the  tenement  in  the  landlord's  occupation.  It  is  true  that, 
in  the  present  case,  the  cottage  was  not  built  till  after  the  conveyance,  made  in 
1816,  of  the  land  on  which  it  stood.  But  it  appears  by  the  case  that  Bolph 
sold  the  land  for  the  purpose  of  its  being  built  upon.  Besides,  in  the  convey- 
ance of  1822,  Rolph  granted  the  cottage  in  fee  to  Elderfield,  with  all  lights 
and  easements  appertaining.  Then  it  will  be  said  that  the  window  at  the  west 
end  was  not  made  till  after  the  conveyance  of  1822,  and  that  the  bow  windows 
at  the  east  end  did  not  then  exist.  But,  the  land  being  granted  in  order  to  be 
built  upon,  the  alterations  made  while  the  adjoining  land  was  in  the  vendor's 
possession  are  protected.  Here,  too,  the  window  at  the  west  end  was  made  on 
the  additional  twelve  feet  granted  for  the  purpose  of  the  building;  for  it  appears 
by  the  case  that  the  grant  in  1822,  conveyed  one  hundred  and  twelve  feet,  from 
east  to  west,  and  the  grant  in  1816,  was  of  one  hundred  feet  only  in  that 
direction ;  and,  in  the  conveyance  of  1816,  the  western  boundary  is  described 
as  a  road  twelve  feet  wide,  next  to  Southampton  Common;  but,  in  that  of  1822, 
the  western  boundary  is  Southampton  Common.  Again,  in  1828,  after  the 
alterations  had  taken  place,  Rolph  conveys  adjoining  land  on  the  north  to  Cobb, 
the  then  occupier  of  the  *cottage  so  altered ;  and,  in  the  conveyance,  he  piei  05*1 
describes  Cobb's  cottage  as  the  southern  boundary  of  the  parcel  then  ^  -' 
conveyed,  thus  recognising  the  cottage  in  its  then  state  as  enjoyed  by  Cobb. 
This  is  tantamount  to  a  license;  and  such  a  license  cannot  be  revoked; 
Liggins  V.  Inge,  7  Bing.  682,  and  the  judgment  of  Taunton,  J.,  in  Bridges  i^. 
Blanchard,  1  A.  &  E.  551.  This  is  not  an  easement  requiring  a  grant,  for 
the  enjoyment  takes  place  on  the  land  of  the  vendee :  but  it  is  in  the  nature 
of  an  agreement  that  the  grantee  shall  enjoy,  according  to  the  distinction 
taken  by  Littledale,  J.,  in  Moore  v,  Rawson,  3  B.  &  C.  340,  explained  in 
Bridges  v.  Blanchard,  1  A.  &  E.  546.  Again,  as  to  the  bow  windows  on  the 
eastern  side,  the  defendant  is  at  any  rate  liable  for  obstructing  so  much  of  the 
light  as  was  enjoyed  by  the  original  windows;  Chandler  v.  Thompson,  3  Campb. 
80.  And  Rolph  sees  the  alterations  already  made  without  objecting.  The 
Court,  in  the  place  of  a  jury,  would  hero  infer  a  license,  which  may  be  shown  by 
circumstances,  as  well  as  an  abandonment  of  the  privilege,  as  in  Moore  v.  Raw- 
son,  3  B.  &  C.  332.  [Coleridge,  J.  The  vendor  might  perhaps  be  supposed 
here  to  have  said,  you  may  have  your  window  till  it  is  inconvenient  to  me.] 
That  supposition  cannot  be  adopted,  where  there  is  nothing  to  determine  the 
particular  plan  of  the  house,  but  only  a  general  assent  to  alterations. 

Smirkcy  contri.  The  cottage  has  been  built  since  the  conveyance  by  Rolph. 
This  prevents  the  applicability  of  Palmer  v.  Fletcher,  1  Lev.  122 ;  Cox  v, 
Matthews,  1  Vent.  237,  239 ;  Compton  *v.  Richards,  1  Price,  27 ;  r*i  ggi 
Swansborough  v.  Coventry,  9  Bing.  305 ;  and  Coutts  v,  Gorham,  M.  &  I-  ^ 
M.  396.  In  these  cases,  the  grant  was  of  the  houses  with  the  windows  then 
existing,  or  apparently  in  the  progress  of  being  built.  Riviere  v.  Bower,  R.  & 
M.  24,  merely  shows  that  a  tenant  cannot  add  to  his  house  a  projection  obstruct- 
ing his  landlord's  lights.  But  then  it  is  said,  that  the  land  here  was  sold  in 
order  that  it  might  be  built  upon.  The  case  rather  shows  that  such  purpose  was 
abandoned.  And,  supposing  the  fact  were  so,  it  is  impossible  to  sustain  the 
argument  on  the  other  side,  which  amounts  to  this : — that,  if  a  party  sell  land 
to  be  built  upon,  retaining  the  adjoining  land,  whatever  erections  or  alterations 
the  vendee  at  any  time  chooses  to  make,  the  vendor  may  not  build  so  as  to  ob- 
struct them.  If  this  were  so,  the  vendor  must  abstain  from  building  on  the 
adjoining  land,  not  merely  till  the  vendee  has  built  the  houses,  but  for  ever. 
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Eren  if  it  were  admitted  that  the  defendant  could  not  so  have  built  on  his  own 
land  as  to  make  the  plaintiff's  land  unfit  to  be  built  upon,  this  would  be  very 
different  from  admitting  that  he  could  erect  nothing  which  could,  in  the  slightest 
degree,  obstruct  any  windows  that  might  be  built.  In  Swansborough  v.  Co- 
Tentry,  9  Bing.  805,  it  was  contended  that  the  vendor,  by  describing,  in  the  con- 
veyance, the  boundary  of  the  land  conveyed  as  his  own  '<  building  ground/' 
hdd  conveyed,  subject,  generally,  to  the  erection  of  buildings  by  himself  on  such 
ground :  but  the  Court  would  not  attribute  such  an  effect  to  the  expression.  As 
to  the  conveyance  in  1822,  it  is  true  that  Kolph  is  a  party ;  but  that  is  only  to 
r*l871  ^^^  extent  of  the  twelve  feet  then  '^'added  to  the  land.  Each  party  grants 
I-  -'to  the  extent  of  his  own  interest :  it  cannot  be  said  that  Eolph  would 
be  estopped  from  disputing  that  he  had  title  to  the  cottage ;  for  there  is  no 
estoppel,  the  whole  truth  being  disclosed  by  the  recital,  Right  dem.  Jefferys  v. 
Bucknell,*  and  an  interest  passing.  Co.  Lit.  45,  a.  '^  Although  the  words  of 
a  grant  be  general,  yet,  where  it  appears  by  the  deed  that  the  grantor  had  a 
limited  interest,  the  grant  will  be  construed  as  co-extensive  with  and  limited  by 
the  right  of  the  grantor,"  per  Batlst,  J.  in  The  Earl  of  Portmore  v,  Bunn,  1 
B.  &  C.  700.  But,  moreover,  the  windows  to  which  the  complaint  applies  have 
all  been  made  since  this  deed  was  executed.  It  does  not  appear  by  the  case  that 
the  window  at  the  west  end  was  on  the  part  granted  in  1822 :  the  coincidence 
in  the  number  of  feet  is  accidental ;  the  new  part  could  not  be  the  road  in  the  com- 
mon ;  and  the  plan  shows  that  this  was  not  so."  And  the  bow  windows  at  the 
east  end  are  not  even  in  the  position  of  the  windows  which  existed  in  1822. 
They  have  not,  therefore,  the  privilege  of  the  former  windows ;  Cherrington  v. 
Abney,  2  Yern.  646.  See  note  (2)  to  the  3d  edition.  See  Garritt  v.  Sharp,  3 
A.  k  £.  325  ;  cited  in  Comyn's  Digest,  Action  upon  the  Case  for  a  Nuisance 
f  C).  There  is  no  pretence  for  inferring  a  license  by  Rolph ;  he  merely  abstained 
from  interfering.  In  Bridges  v,  Blanchard,  1  A.  &  E.  536,  it  was  held  a  much 
stronger  act  fell  short  of  a  license.  If  such  conduct  were  construed  to  amount 
r*1881  ^^  ^  license,  *the  rule  requiring  twenty  years'  enjoyment  to  give  an  in- 
>  ^  defeasible  right  to  windows  would  be  unmeaning;  and  so  would  stat.  2 
&  3  W.  4,  c.  71,  s.  3.  Rolph  had  no  power  to  prevent  the  construction  of  the 
windows.  That  which  passed  between  Kent  and  Rolph  shows  the  reverse  of  an 
irrevocable  license.  But,  again,  this  would  be  a  grant  of  an  easement,  not  a 
license.  A  license  is  an  authority  to  commit  a  trespass.  But  here  the  windows 
are  erected  on  the  land  of  the  grantee ;  and  then  the  plaintiff  has  to  make  out 
a  grant  by  the  owner  of  the  adjoining  land,  that  the  light  and  air  shall  pass 
unobstructed,  so  far  as  regards  the  land  of  the  grantor,  to  the  house  of  the 
grantee.  That  is  an  easement,  as  much  as  the  passage  of  water;  and  there- 
fore a  grant  under  seal  is  requisite.  For  this,  it  is  sufficient  to  refer  to  the 
authorities  cited  in  Bridges  v,  Blanchard,  1  A.  &  E.  540-543.  This  pri- 
vilege is  called  an  easement  in  Aldred's  Case,  9  Rep.  58  b;  Barker  v. 
Richardson,  4  B.  &  Aid.  582;  Canham  v.  FUk,  2  C.  &  J.  128,  2  Tyrwh.  157; 
Bracton,  Lib.  4,  c.  37,  fol.  220  b.  &c.,  treats  easements  as  answering  to  the  ser- 
vitudes of  the  civil  law.  Now  among  the  prsediorum  urbendorum  servitutes 
are,  '^ne  akiua  quis  ioUat  asdes  mas,  ne  luminibus  vxcini  ojffmat"  Inst.  II.  tit. 
3, 8.1;  Dig.  Vin,  tit.  2,  s.  2;  Pothier's  Pand.  Just.  vol.  1,  p.  364,  365. 

Sir  W*  W,  FoUett  in  reply.  The  license  is  insisted  on,  as  a  matter,  not  of 
grant,  but  of  contract,  which  may  be  by  parol.  It  is  true  that,  if  a  house  be 
granted,  nothing  is  privileged  asainst  the  grantor  but  the  house  in  its  then 
state.  But,  if  ground  be  let  for  buildine  generally,  there  is  an  implied  contract 
P1891  ^^^  ^  disturb  the  ""enjoyment  of  the  building  to  be  erected ;  and  the 
^       ^  Court,  here  made  judges  of  the  fact,  will  infer  that  the  land  was  so 

*  2  B.  &  Aid.  281.  And  see  tke  authoritieB  in  The  Earl  of  Scarborough  v.  Ik>e  dem. 
^viUe,  8A.  &E.  918. 

*U  appenred  by  the  plan  that  the  additional  part  did  not  eztead  over  the  road  do* 
•cnbedinthedeedof  1816. 
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application  to  this  board,  to  grant  you  a  retired  allowanoe  of  166/.  per 
annum,  to  commence  from  the  5th  of  April,  1826,  and  I  am  to  inform  you 
that  that  allowance,  with  any  arrears  which  may  be  due  upon  it,  will,  like 
any  other  retired  allowance,  be  paid  to  you  on  application  to  the  paymasters  of 
exchequer  bills.'' 

In  May,  1835,  Mr.  Smyth  applied  to  Mr.  Nevinson,  one  of  the  then  pay- 
masters of  exchequer  bills,  for  payment  of  his  retired  allowance,  but  was 
informed  by  him  that  the  paymasters  had  no  fund  from  which  to  pay  it.  Mr. 
Smyth  thereupon  wrote  to  Lord  Melbourne,  then  first  lord  of  the  Treasury, 
as  follows : — 

''My  Lord, — ^In  1827,  I  received  a  written  communication  from  the  then 
secretary  to  the  Treasury,  informing  me  that  a  pension  of  166/.  a  year  had 
been  voted  to  me  by  parliament  from  the  5th  of  April  preceding,  and  that  the 
same  would  be  paid  to  me  upon  application  to  the  paymasters  of  exchequef 
bills.  Circumstances  unnecessary  here  to  explain  induced  me  to  ^refrain  r^oggi 
from  making  that  application  until  this  day.''  He  then  stated  his  *-  -' 
application  to  Mr.  Nevinson,  and  the  answer,  and  requested  to  know  where  he 
was  to  apply  for  payment.  He  received  an  answer  from  Mr.  Anson,  Lord 
Melbourne's  private  secretary,  dated  5th  June,  1835,  as  follows : — 

"  Sir, — I  am  directed  by  Viscount  Melbourne  to  acknowledge  the  receipt  of 
your  letter  of  the  28th  instant,  and  in  reply  to  acquaint  you  that  you  may 
receive  your  pension  on  application  to  the  paymaster  of  civil  services  at  the 
Treasury.     I  remain,"  &c. 

On  application  to  the  paymaster  of  civil  services,  Mr.  Smyth  was  informed 
that  he  had  received  no  authority  to  issue  the  pension.  Mr.  Smyth  com- 
municated this  to  Mr.  Anson,  who  promised  to  speak  again  to  Lord  Melbourne 
on  the  subject;  and,  on  the  19th  of  June,  Mr.  Anson  wrote  to  Mr.  Smyth  as 
follows:  ''Sir, — On  inquiry  I  find  it  will  be  necessary  for  you  to  obtain 
authority  for  receiving  your  pension  from  the  commissioners  of  the  Treasury.'' 

Mr.  Smyth  thereupon  wrote  to  Mr.  E.  J.  Stanley,  then  one  of  the  joint 
secretaries  of  the  Treasury,  stating  what  had  passed,  and  requesting  him  to 
forward  the  requisite  instructions  for  issuing  the  pension.  No  answer  was 
returned ;  but,  on  further  application  at  the  Treasury,  Mr.  Smyth  was  informecl 
that  he  might  learn  from  tho  solicitor  of  the  Treasury  on  what  condition  his 
allowance  would  be  paid.  He  afterwards  received  a  letter  from  Mr.  Bourchier, 
one  of  the  joint  solicitors  of  the  Treasury,  beginning  as  follows : — 

"Sir, — ^I  beg  leave  to  acquaint  you  that  I  have  been  directed  by  the  Lords  of 
the  Treasury  to  prepare  an  ^instrument  to  be  signed  by  you  previous  to  piroQoi 
your  receiving  the  arrears  of  your  retired  allowance,  to  secure  your  ^  -* 
instituting  no  further  legal  proceedings  in  respect  of  your  late  office,  or  your 
late  colleagues  in  that  office."  Mr.  %ourchier  then  suggested  a  bond,  and 
requested  to  know  if  Mr.  Smyth  would  execute  one,  with  a  surety.  Mr. 
Smyth  inquired  if  the  undertaking  on  his  part  was  to  include  criminal  as  well 
as  civil  proceedings  against  his  late  colleagues,  and  received  for  answer,  that  it 
was  intended  to  comprehend  all.  Mr.  Smyth  then  inquired  whether,  on  his 
executing  the  bond,  with  a  surety,  the  Lords  Commissioners  would  make*hini 
a  pecuniary  compensation  for  the  losses  occasioned  to  him  by  his  late  colleagues. 
The  answer  was,  that  they  had  no  such  intention.  In  reply,  by  letter  dated 
September  11th,  1835,  Mr.  Smyth  refused  to  execute  a  bond,  and  threatened 
legal  proceedinei  if  his  arrears  were  not  paid.  He  also  sent  copies  of  the  last 
two  letters  to  Lord  Melbourne,  requesting  his  interference,  and  referring  to 
Lord  Melbourne's  communication  of  June  5th.  He  received  in  answer  a  letter 
from  Mr.  Anson  saying,  "  I  am  directed  by  Viscount  Melbourne,  to  acquaint 
you  that  his  Lordship  has  instituted  inquiries  at  the  Treasury,  from  which  it 
appears  that  your  letter  of  the  11th  instant,  addressed  lo  the  solicitor  of  the 
Treasury,  is  considered  as  having  terminated  the  present  communication  with 
you  on  the  subject  of  the  retir^  allowanoe  alluded  to  in  your  note.''     The 
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time  wheD  sach  consent  is  sapposed  to  have  been  given.  It  appears  to  as  that 
coQvenience  and  justice  both  require  this  limitation ;  if  it  were  at  once  admitted 
that  a  new  window,  varying  in  size,  elevation,  or  position,  might  be  substituted 
for  an  old  one,  without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  ^ujies  questions  of  degree,  often  of  a  very  uncertain 
nature,  and  upon  very  unsj^ti^factory  evidence.  And,  in  the  same  case,  a  party, 
who  had  acquiesced  in  the  ^istence  of  a  window  of  a  given  size,  elevation,  or 
position,  because  it  was  felt  .to  *be  no  annoyance  to  him,  might  be  thereby  con- 
cluded as  to  some  other  windoV..Cb^which  he  might  have  the  greatest  objection, 
and  to  which  he  would  never  haj^V'^ssented  if  it  had  come  in  question  in  the 
r*1d21  ^^  instance.  *The  case  crf'Ctiandler  v.  Thompson,  3  Campb.  80,  is  not 
L  -^  at  all  inconsistent  with  this  t^asoping.  There  an  ancient  window  had 
been  enlarged ;  in  the  same  place  the'  bju^nal  aperture  remained :  and  the  case 
only  decided  that  that  aperture  remaineojyfifileged  as  before  the  enlargement. 
We  do  not  forget  that  the  windows  in  thepresent.case,  whatever  their  privilege 
may  be,  do  not  claim  it  as  ancient  windows  in  the  ordinary  way  from  an  ac- 
quiescence of  twenty  years ;  but  this  ciroumstkuc^'jCcirnishes  no  ground  for  any 
distinctions  as  to  the  point  now  under  conBiderati9]arf '\«^ 

The  inquiry,  therefore,  as  to  the  first  ground  on  'irhieh  the  plaintiff's  case  is 
rested,  is  limited  to  the  effect  of  the  lease  of  1828;  jn- Considering  which,  we 
are  not  at  liberty  to  attach  any  weight  to  the  facts,  tliat-t^e  conveyances  of 
1816  and  1822  proceeded  from  the  same  grantor.  Now  it*8eem§  a  strong  thing 
to  contend  that  a  lease  for  years  of  some  feet  of  land  on  th^  north  side  of  an 
existing  dwelling-house,  for  the  purpose  of  erecting  a  chaise-house  and  stables, 
will,  in  itself,  prevent  the  lessor  from  making  erections  on  the  south  side,  by 
which  the  eastern  and  western  windows  may  be  darkened.  Admitting,  as  we 
are  disposed  to  do  to  the  fullest  extent,  the  principle  that  no  man  shall  be 
allowed  to  derogate  from  his  own  grant,  the  only  grant  here  is  the  lease ;  and 
it  would  be  extending  the  principle  to  very  indirect  and  remote  consequences  to 
consider  the  act  in  question  as  derogating  from  that  grant. 

But  it  is  said,  secondly,  that  the  several  grants  by  Eolph,  coupled  with  his 
r*1Q^1  ^^  ^^^  declarations,  amount  '^'to  a  license  or  covenant,  that  the  light 
I*  ^  and  air  shall  have  free  access  to  the  house  through  the  present  as  well 
as  the  former  windows.  In  considering  these,  it  is  proper  to  go  back  to  the 
commencement;  but  we  are  not  at  liberty  to  attach  any  weight  to  the  statement 
that  Eolph  desired  to  sell  his  building  lots,  by  which  it  is  sought  to  give  a 
character  to  the  grant  of  1816,  which,  on  its  face,  it  will  not  bear.  Unless  we 
are  allowed  to  alter  the  terms  of  the  contract  by  the  introduction  of  previous 
wishes  or  intentions,  we  must  regard  it  as  a  mere  conveyance  of  arable  land ; 
and  there  is  no  doubt  that,  at  any  time  previous  to  the  erection  of  the  cottage 
by  Snelgrove,  Rolph  was  at  liberty  to  erect  any  buildings  or  walls  on  the  residue 
of  the  field,  which  were  not  prejudicial  to  the  occupation  of  the  parcel  granted 
away  as  arable  land.  Nor  would  the  erection  of  the  cottage  make  any  diffe- 
rence in  his  rights;  because,  as  to  this  cottage,  Snelgrove  did  not  claim  under 
him ;  the  land  not  having  been  granted  for  building  purposes,  the  parties  were, 
as  to  the  cottage,  strangers  to  each  other ;  and  no  mere  acquiescence  for  a  shorter 
period  than  twenty  years  would  have  precluded  him  from  obstructing  the 
windows. 

It  was  contended,  however,  that  the  grant  of  1822  altered  the  position  of  the 
parties,  and  confirmed  the  building  use  which  had  been  previously  made  of  the 
land.  By  the  grant  itself,  nothing  passed  from  Rolph  but  twelve  feet  of  land, 
although,  in  the  same  deed,  the  cottage  itself,  with  all  its  existing  lights,  is 
conveyed  by  Close.  Subsequently  to  the  grant,  the  alterations  now  in  question 
were  made ;  and  it  appears  that,  although  Kolph  was  ignorant  of  the  precise 
plan  intended  to  be  adopted,  yet  he  was  often  on  the  spot  during  the  progress 
r*ld41  *^^  ^^^  work,  and  had  a  general  knowledge  of  the  nature  of  the  altera- 
^      ^  tions :  he  appears  to  have  made  no  objections,  but,  at  the  same  time^ 


[ 


102  4  Adolphus  &  Ellis.  [194 

to  have  specifically  reserved  to  himself  on  two  occasions  the  right  to  huild  close 
up  to  the  southern  wall. 

Upon  the  evidence  of  these  facts,  the  Court,  which,  by  the  agreement  of  the 
parties,  is  to  draw  any  conclusion  which  a  jury  ought  to  have  drawn,  is  desired 
to  infer  that  the  windows  now  in  existence  were  placM  in  their  present  position 
with  such  an  acquiescence  or  consent  on  the  p^vH;  bf •  Rolph,  as  warrants  the 
presumption  of  whatever  legal  instrument  may  be.  necessary  to  convert  the 
plaintiff's  parcel  into  a  dominant,  the  defcndanvg'into  a  servient  tenement,  in 
respect  of  these  lights.  Before,  however,  thsTCoart  will  feel  warranted  in  such 
a  presumption,  it  must  consider  what  riglit-pr^'ower  Bolph  had  to  prevent  the 
throwing  out  of  these  windows.  The  f^lest  knowledge,  with  entire  hut  mere 
acquiescence,  cannot  bind  a  party  wl|^li^no  means  of  resistance.  There  may 
appear  to  be  some  hardship  in  holding. that  the  owner  of  a  close  who  has  stood 
by,  without  notice  or  remonstrance^  \rinle  his  neighbor  has  incurred  great  ex- 
pense in  building  upon  his  o^  adjoining  land,  should  be  at  liberty,  by  subse- 
quent erections,  to  darken  the  'windows,  and  so  destroy  the  comfort  of  such 
buildings.  Yet  there  can/bi9*>xf  doubt  of  his  right  to  do  so  at  any  time  before 
the  expiration  of  twenty *yela«' from  their  erection;  and  this  with  good  reason; 
for  it  is  far  more  just  at]fl*x;onvenient  that  the  party,  who  seeks  to  add  to  the 
enjoyment  of  his  owil'land  by  anything  in  the  nature  of  an  easement  upon  his 
neighbor's  land,  jifiiiidd  first  secure  the  right  to  it  by  some  unambiguous  and 
well  understood  .grant"  of  it  *from  the  owner  of  that  land,  who  thereby  r*ioc-i 
knows  the  nature  and  extent  of  his  grant,  and  has  a  power  to  withhold  ^  ^ 
it,  or  to  grant  it  on  such  terms  as  he  may  think  fit  to  impose,  than  that  such 
right  should  be  acquired  gradually  as  it  were,  and  almost  without  the  cognizance 
of  the  grantor,  in  so  uncertain  a  manner  as  to  create  infinite  and  puzzling  ques- 
tions of  fact,  to  be  decided,  as  we  daily  see,  by  litigation. 

If  a  party,  who  has  neglected  to  secure  to  himself  rights  so  important  by 
previous  express  license  or  covenant,  relies  for  his  title  to  them  upon  anything 
short  of  an  acquiescence  for  twenty  years,  we  think  the  onus  lies  upon  him  of 
producing  such  evidence  as  leads  clearly  and  conclusively  to  the  inference  of  a 
license  or  covenant.  It  is  difficult,  perhaps  impossible,  to  define  the  necessary 
amount  of  such  evidence ;  but  we  are  of  opinion  that  the  amount  in  the  present 
case  is  clearly  insufficient. 

This  disposes  of  the  action  as  regards  the  windows. 

With  respect  to  the  injury  alleged  to  be  occasioned  by  the  building  of  the 
wall  to  the  body  of  the  house,  it  is  sufficient  to  say  that,  when  that  part  of  the 
house  was  built,  and  encroached  on  Rolph's  land,  it  was  stipulated  that  he 
should  be  at  liberty  at  any  future  time  to  build  close  up  to  the  wall  in 
question. 

Upon  the  whole,  therefore,  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

*The  KING  t^.  The  Inhabitants  of  MILE  END,  OLD  TOWN.      r*iofii 

Nov.  14.  [^9^3 

A  pauper,  bom  in  M.,  m  England,  not  having  done  any  act  to  gain  a  settlement  in  her 
own  right,  and  being  the  daughter  of  Irish  parents  who  had  gained  no  settlement  in 
England,  was,  at  the  age  of  eighteen,  delivered  of  a  bastard,  in  her  father's  house  in 
S.,  in  England,  where  ehe  resided  as  part  of  his  family.  The  mother  of  the  pauper 
having  applied  to  S.  for  relief  for  the  pauper  and  her  bastard  only: 

Held,  that  under  stat.  8  &  4  W.  4,  c.  40,  s.  2,  the  pauper  was  remoTable  to  Ireland, 
and  not  to  M. ;  and  that  stat.  4  &  6  W.  4,  c.  76  (assuming  that  it  defines  the  age  of 
emancipation  to  be  sixteen,  and  proTents  the  head  of  a  family  from  becoming  charge* 
able  by  relief  given  to  a  child  after  that  age),  was  not  applicable,  inasmuch  as  it  ex- 
tends only  to  English  and  Welsh  poor. 

On  appeal  against  an  order  of  two  justices,  dated  21st  August,  1834,  whereby 
Ann  Ootteral,  single  woman^  and  her  male  bastard  child,  bom  on  the  20th 
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August,  1834,  were  removed  from  the  parish  of  St.  Leonard's,  Shoreditch,  to 
the  hamlet  of  Mile  End,  Old  Town  (hoth  in  the  county  of  Middlesex),  the 
Sessions  con6nned  the  order,  subject  to  the  following  case. 

The  pauper,  Ann  Cotteral,  aged  eighteen  years,  who  has  never  done  any  act 
to  gain  a  settlement  in  her  own  right,  was  born  in  wedlock  in  the  hamlet  of 
Mile  End,  Old  Town,  of  Irish  parents,  who  have  not  gained  any  settlement  in 
England.  On  the  20th  of  August,  1834,  the  said  Ann  Cotteral  was  delivered 
of  a  male  bastard  child  in  her  father's  house,  in  Shoreditch  parish,  with  whom 
she  continued  to  reside  as  part  of  his  family,  occasionally  going  out  charing ; 
and,  on  the  21st  August,  1834,  application  was  made  by  her  mother  to  the 
overseers  of  Shoreditch,  for  relief  for  the  said  Ann  Cotteral  and  her  bastard 
child  only:  on  which,  and  after  examining  the  mother  of  the  pauper  upon 
oath,  an  order  was  made  by  two  justices,  directing  the  said  pauper,  and  her 
said  male  bastard  child,  to  be  reinoved  to  the  hamlet  of  Mile  End,  Old  Town, 
the  place  of  her  birth  and  alleged  legal  settlement. 

The  question  for  the  decision  of  the  Court  was,  whether,  reference  being  had 
r*1971  ^  3  *  ^  W-  4>  c.  40,  s.  2,  *and  stat.  4  &  5  W.  4,  c.  76,  s.  71,  the  pau- 
^  -*  per  and  her  bastard  child  were  settled  in  the  hamlet  of  Mile  End,  Old 
Town.     The  case  was  now  argued*  by 

Prendergoit  in  support  of  the  order  of  Sessions.  In  Rex  v,  Whitehaven,  6 
B.  k  Aid.  720,  a  pauper  who  was  born  in  England,  but  had  not  otherwise  any 
settlement  there,  and  whose  parents  were  Irish,  having  no  settlement  in  Eng- 
land, was  removed  to  her  birth-parish ;  and,  the  Sessions  having  quashed  the 
order,  this  Court  quashed  the  order  of  Sessions.  It  is  true  that  this  was  done 
on  the  ground  that  the  pauper  was  not  chargeable  under  stat.  59  0.  3,  c.  12,  s. 
33 ;  but  the  case  shows  that  the  removal  to  the  birth-parish  was  proper.  The 
enactment  in  stat.  3  &  4  W.  4,  c.  40,  s.  2,  is  to  the  same  effect  as  that  in  stat. 
69  G.  3,  c.  12,  8.  33.  But,  even  if  Rex  v.  Whitehaven,  5  B.  &  Aid.  720,  were 
not  to  govern  the  case,  the  order  must  be  supported.  The  objection,  on  the 
other  side,  is  that  the  chargeability  of  an  unemancipated  female  is  chargeability 
of  the  parents,  and  that  they  and  she  must  therefore  be  removed  under  stat.  3 
k  4  W.  4,  c.  40,  s.  2.  But  Ann  Cotteral  was  not  relieved  until  she  was  eighteen 
years  old;  and  now,  by  stat.  4  &  5  W.  4,  c.  76,  the  age  of  emancipation  is  six- 
teen. Section  56  directs  that  relief  on  account  of  a  child  under  the  age  of 
sixteen,  shall  be  considered  as  given  to  the  father :  sect.  57  makes  a  man,  who 
'  marries  a  woman  having  children,  liable  to  maintain  them  till  they  attain  the 
age  of  sixteen,  or  till  the  woman's  death  :  sect.  71  makes  illegitimate  children 
r*1Q$)1  ^^^^^^  ^^  settlement  of  the  mother  till  the  age  *<4  sixteen,  or  the  ac- 
I-  -'  qnisition  of  settlement  in  their  own  right,  and  binds  the  mother,  while 
she  is  unmarried  or  a  widow,  to  maintain  them  so  long  (or  till  the  child's  mar- 
riage, if  a  female),  and  makes  relief  to  them  relief  to  the  mother.  Throughout 
the  statute,  sixteen  is  considered  the  age  at  which  the  child  is  to  maintain 
itself.  The  enacting  statute  here,  as  elsewhere,  has  the  effect  of  repealing 
previous  enactments  on  the  same  subject.  Thus  sect.  56  provides  that  nothing 
therein  contained  shall  discharge  the  father,  grandfather,  mother,  and  grand- 
mother, from  their  liability  under  stat.  43  Eliz.  c.  2,  s.  7,  which  shows  that, 
bat  for  that  proviso,  the  last-mentioned  section  would  have  been  repealed  by 
the  enacting  words  of  stat.  4  &  5  W.  4,  c.  76,  s.  56 ;  and  it  is,  therefore,  re- 
pealed, except  so  far  as  the  proviso  continues  it.  The  Court  will  be  averse  to 
any  construction  extending  the  power  of  removal  under  stat.  3  &  4  W.  4,  c.  40, 
8.  2.  In  Rex  v.  Benett,  2  B.  &  Ad.  712,  a  very  strict  construction  of  the  pre- 
vious stat.  59  O.  3,  c.  12,  s.  33,  was  adopted ;  the  Court  holding  that  an  Irish- 
woman, having  no  settlement  here,  might  be  removed,  but  not  her  illegitimate 
child,  though  within  the  age  of  nurture.  So  where  an  Irishwoman  had,  since 
ihe  birth  of  a  legitimate  child  in  England,  acquired  a  settlement  in  England  by 

'  Before  Pattison,  Wiluams,  and  Colksidoe,  Js.    Lord  Dsnmak,  C.  J.,  was  absent, 
on  aocoimt  of  indiBpoBition. 
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a  second  marriage,  this  Court  held  that  the  child  was  not  remoTable  within 
Stat.  59  a.  3,  c.  12,  s.  33 :  Rex  v.  Great  Clacton,  3  B.  &  Aid.  410. 

Thetiger  and  Adolphus,  contr^.  The  question,  independently  of  stat.  4  &  5 
W.  4,  c.  76,  is,  whether  the  pauper  had  any  settlement  in  England.  Now, 
*nnder  stat.  59  G.  3,  c.  12,  s.  33,  it  was  held  that  a  woman,  whose  r^ioo-i 
maiden  settlement  was  in  England,  and  who  married  a  Scotchman  not  ^  -" 
settled  in  England,  must  be  removed  with  him  and  with  their  children,  who 
had  gained  no  settlement  in  their  own  right,  to  Scotland,  and  not  to  her  own 
maiden  settlement ;  Rex  v.  Leeds,  4  B.  &  Aid.  498 ;  where  Holroyd,  J.,  said, 
"  It  seems  to  me,  that  it  is  altogether  immaterial,  provided  the  head  of  the 
family  be  bom  in  Scotland,  whether  the  children  be  bom  in  England  or  not. 
The  only  exception  is  as  to  those  children  who  have  gained  settlements  in  Eng- 
land in  their  own  right.''  That  case  was  not  cited  in  Rex  v.  Whitehaven,  5  B. 
&  Aid.  720,  where,  indeed,  the  attention  of  the  Court  was  principally  directed 
to  the  nature  of  the  chargeability,  and  not  to  the  question  of  the  child's  settle^ 
ment  in  England.  Rex  v.  Great  Clacton,  3  B.  &  Aid.  410,  was  decided  before 
Bex  V.  Leeds,  4  B.  &  Aid.  498 ;  and  the  decision  turned  on  the  mother  not  being 
removable,  so  that  the  child  was  said  not  to  be  brought  within  the  act  at  all ; 
and  the  question  whether  the  child  had  acquired  a  settlement  was  not  noticed. 
As  to  Rex  V.  Benett,  2  B.  &  Ad.  712,  as  the  law  then  stood,  an  illegitinaate 
child  made  no  part  of  the  family,  and  was  therefore  not  removable  with  the 
mother.  Then  as  to  stat.  4  &  5  W.  4,  c.  76,  that  act  applies  only  to  '^  the  poor 
in  England  and  Wales."  Again,  before  that  act,  there  was  at  all  events  much 
doubt  how  far  relief  to  the  grandchild  was  relief  to  the  grandfather.  In  Walt- 
ham  V.  Sparkes,  Skin.  556,  it  seems  to  have  been  held  that  it  was  so;  in  Rex 
V.  St.  Mary  Westport,  3  T.  R.  44  (a  certificate  case),  that  it  was  not ;  and  Rex 
V,  Framlingham,  Burr.  S.  C.  748,  is  a  similar  case  to  the  last ;  see  Rex  v.  Cor- 
nish, 2  B.  &  Ad.  498.  Then  *the  intent  of  stat.  4  &  5  W.  4,  o.  76, 
was,  in  this  respect,  not  to  determine  how  long  a  child  should  be  part 
of  a  family,  but  to  fix  an  age  up  to  which  the  liability  of  the  head  of  the  family 
should  continue,  wherever  and  however  the  child  was  relieved.  This  is  plainly 
the  efifiect  of  the  sections  referred  to  on  the  other  side.  So,  by  sect.  58,  relief 
given,  under  the  rules,  &c.,  of  the  commissioners,  to  a  pauper  above  twenty-one, 
or  any  part  of  his  family  under  sixteen,  is  a  loan  to  the  pauper;  and  sect.  59 
provides  for  the  attachment  of  the  pauper's  wages  in  the  case  of  a  loan.  The 
intention  seems  rather  to  provide  for  reimbursing  the  parish,  than  to  define  the 
age  of  emancipation.  After  the  age  of  sixteen,  stat.  43  Eliz.  c.  2,  operates  as 
before.  [Coleridge,  J.  You  say  the  intention  of  the  legislature  was,  first, 
to  clear  up  all  doubts  whether  relief  to  the  child,  while  under  the  age  of  six- 
teen, made  the  head  of  the  family  liable ;  secondly,  to  enforce  the  liability  up  to 
that  age  by  special  provisions :  and  you  cite  cases  to  show  that  the  doubt  existed 
before  the  act.  But  afterwards  you  have  to  insist  that  the  head  of  the  family 
is  liable,  independently  of  the  act.]  An  Irishman  or  Scotchman  is  so  liable, 
because  the  previous  act  makes  him  removable,  with  his  family.  It  is  not 
necessary,  for  the  purpose  of  the  present  argument,  to  inquire  what  the  effect  of 
stat.  4  &  5  W.  4,  c.  76,  is  with  respect  to  children  of  English  parents  above  the 
age  of  sixteen ;  though  it  rather  seems  that  relief  to  them  is  not  necessarily 
relief  to  the  head  of  the  family.  [Coleridqe,  J.  Do  you  say  that  the  relief 
to  the  child  has  a  different  effect,  according  as  the  parent  is  English  or  Irish  ? 
The  statutes  59  G.  3,  c.  12,  s.  33,  and  3  &  4  W.  4,  c.  40,  s.  2,  did  not  in 
terms  enact  that  relief  to  a  child  should  make  the  parent  ""chargeable ;  r^QOll 
they  only  authorized  the  removal  if  the  person  became  chargeable  ''  by  ^  -* 
himself  or  herself,  or  his  or  her  family."]  That  shows,  at  all  events,  that  a 
Scotchman  or  Irishman  was  chargeable  through  his  children,  and  without  limi- 
tation as  to  age.  If  stat.  4  &  5  W.  4,  c.  76,  should  be  held  applicable,  the 
illegitimate  child  of  Ann  Cotteral  must  follow  the  mother's  settlement  till  six- 
teen :  but  the  mother  had  no  settlement  at  all,  according  to  Rex  r.  Leeds,  4  B. 
&  Aid.  498.  Cur,  adv.  vuit. 


[*200] 
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Pattxson,  J.,  afterwards  in  this  teno  (November  25tli)  delivered  the  judg- 
ment of  the  Court. 

The  question  in  this  case  is,  whether  the  removal  of  the  pauper  with  her  in- 
&Dt  bastard  child  to  the  appellant  hamlet  can  be  sustained ;  and  that  depends 
upon  this  further  (and  principal)  question,  whether  she  ought  not  to  have 
been  removed  with  her  father  to  Ireland,  under  the  provisions  of  3  &  4  W.  4, 
c.  40,  8.  2. 

The  case  states  that  the  pauper  was  bom  in  the  appellant  hamlet,  of  Irish 
parents^  who  have  gained  no  settlement  in  England.  They,  therefore,  are 
directly  within  the  section  of  the  act  above  referred  to,  if,  at  the  time  of  this 
order  made,  the  father  had  become  chargeable  to  the  parish  of  St.  Leonard's, 
Shoreditoh,  provided  the  effect  of  it  has  not  been  altered  by  the  subsequent  sta- 
tute of  4  &  5  W.  4,  c.  76.  And  it  seems  to  us,  that  the  pauper's  father  was  so 
chargeable  at  the  time  in  question. 

The  language  of  the  second  section  of  the  first-mentioned  act,  with  reference 
r^Qn-1  to  this  subject,  is,  ''  hath  ^actually  become  chargeable,"  ''  by  himself  or 
■-  -'  herself,  or  his  or  her/amt7y."  Now  the  pauper  was,  at  the  time  of  her 
removal,  living  with  her  father  as  a  part  of  his  family,  having  done  no  act  nor 
contracted  any  relation  inconsistent  with  that  character.  Relief,  therefore,  to 
the  pauper,  under  her  father's  roof,  in  the  manner  stated  in  the  case,  did  render 
the  father  removable  to  Ireland,  and,  as  a  consequence,  the  daughter  also. 

It  is  now  to  be  considered  how  far  the  former  act  is  affected  by  the  latter,  of 
4  &  5  W.  4,  c.  76.  And  it  is,  at  once,  observable  that  the  object  of  the  two 
statutes  is  perfectly  distinct.  The  former  is  confined  merely  to  making  provi- 
sions for  the  removal  of  certain  persons  born  in  Ireland,  Scotland,  &c.,  who 
have  gained  no  settlements  in  this  country.  No  question,  i^ecting  the  removal 
or  settlement  of  persons  bom  in  England,  is  touched  or  alluded  to,  whereas  the 
objects  and  provisions  of  the  latter  statute  arc  purely  and  exclusively  English. 
Various  and  important  alterations  are  made  in  the  law,  respecting  the  giving 
of  settlements,  the  duty  of  overseers,  and  the  management  of  the  poor,  all  of 
which  are,  of  necessity,  applicable  and  confined  to  England.  It  is  observable, 
also,  that  the  title  of  the  act  itself  purports  to  concern  England  and  Wales,  and 
them  only ;  nor  do  we  perceive  any  regulation  which  has  the  slightest  relation 
to  Ireland,  Scotland,  &c.,  the  places  enumerated  in  the  first-mentioned  statute. 
We  think,  therefore,  that  the  sound  oonstraction  and  interpretation  of  the  two 
statutes  is,  to  hold  them  to  be,  in  effect  and  operation,  as  they  are  in  object, 
wholly  separate  and  distinct.  This  being  so,  we  are  of  opinion  that  the  provi- 
noQo-i  non  in  the  fifty-sixth  section  of  4  &  5  W.  4,  c.  76,  *as  to  the  age  up  to 
^  •*  which  the  parent  is  to  be  deemed  answerable  for  relief  given  to  a  child, 
viz.,  sixteen  (whatever  might  have  been  its  effect  upon  relief  given  to  a  child 
above  that  age,  as  to  the  chargeability  of  the  parent,  if  the  parties  had  been 
Eoglish,  on  which  we  give  no  opinion),  does  not  apply  to  the  present  case,  de- 
pending, as  it  has  been  already  stated  it  does,  on  stat.  8  &  4  W.  4,  c.  40,  s.  2. 

We  think,  therefore,  that  the  character  of  the  daughter's  residence  with  the 
&ther,  and  his  liability  to  maintain  her,  and  to  be  considered  chargeable  by 
.relief  given  to  her,  are  to  be  considered  as  they  would  have  been  if  the  latter 
act  had  not  passed. 

It  is  true  that,  in  the  case  of  Rex  v.  Whitehaven,  5  B.  &  Aid.  720,  the 
MMions  had  quashed  an  order  of  justices  removing  an  Irishwoman,  pregnant, 
ud  living  with  her  parents  unemancipated,  to  her  birth  settlement,  upon  the 
ground  (as  appears  by  the  case)  that  she  ought  to  have  been  sent  with  her 
parents  oy  a  pass  to  Ireland,  under  stat.  59  0.  3,  o.  12,  s.  33,  which  has  the 
same  expressions,  as  to  the  chargeability  of  the  father,  as  stat.  3  &  4  W.  4,  o. 
40,  a.  2;  viz.,  "become  chargeable,"  "  by  himself  or  herself,  or  his  or  her  fa- 
n^ily."  And  this  Court  quashed  the  order  of  sessions  upon,  as  it  seems,  but 
hule  discussion,  and  with  not  very  much  consideration.     Upon  that  case  two 

^Dgs  are  to  be  observed :  first,  that  the  question,  how  far  the  woman,  circum- 
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stanced  as  she  was,  oould  gain  a  settlement  hy  birth,  was  not  noticed  at  all; 
whereas  in  the  case  of  Rex  v.  Leeds'  that  question  was  considered,  and  it  was 
held  that  birth,  in  such  case,  gave  no  ^settlement ;  next,  that  the  deci-  r^coA^-i 
sion  proceeds  expressly  upon  the  ground  that,  under  stat.  59  G.  3,  c.  L  ■' 
12,  s.  33,  the  chargeabilitj,  contemplated  by  the  statute,  ''  was  the  actaal  ask- 
ing for  parish  relief,  and  not  the  constructive  chargeabilitj"  (of  pregnancy) 
'<  created  by  35  G.  3,  c.  101,  s.  6 ;"  upon  which  it  may  be  sufficient  to  observe 
that  the  defect,  upon  which  the  Court  held  the  decision  of  the  sessions  wrong, 
does  not  exist  here.  Relief  in  this  case  was  actually  asked  for  and  given, 
before  the  order  of  removal  was  made. 

It  remains  to  add  that,  according  to  the  authority  of  Rex  v.  Benett,  2  B.  & 
Ad.  712,  the  bastard  in  this  case  cannot  be  removed  with  the  mother  to  Ireland. 
This,  however,  is  not  necessary  for  our  decision,  which  is,  that  the  removal  of 
the  pauper  (which  should  have  been  to  Ireland)  to  the  appellant  hamlet  is 
wrong;  and  that,  therefore,  the  order  of  removal,  and  the  order  of  sessions  con- 
firming the  same,  must  be  quashed.  Order  of  sessions  quashed. 


*The  KING  V.  The  Inhabitants  of  WOOLPIT.    Nov.  14.     [^205] 

On  a  case  sent  up  by  sessions,  it  was  stated  that  tiie  pauper,  not  being  resident  at  the 
parish  of  W.,  was  charged  by  a  woman  living  there  with  haying  gotten  her  with  child, 
and  was  committed  to  the  county  jail  at  B.  for  want  of  sureties;  that  the  woman's 
father  became  his  snrety,  and  took  lodgings  for  him  at  W.,  to  which  the  pauper 
removed,  and  after  residing  there  a  week  married  the  woman,  became  chargeable  in 
about  a  week  after  his  marriage,  and  was  removed  ft>om  W.  to  H.  The  lodgings  were 
paid  for  by  the  woman's  father.  The  case  th^n  stated  that,  on  the  hearing  of  the 
appeal  against  the  order  of  removal,  the  respondents  offered  to  prove  that  the  pauper 
was  settled  in  H.,  but  that  **  the  sessions  quashed  the  order,  on  the  ground  that  the 
pauper  had  not  come  to  inhabit  in  W.  within  the  meaning  of  stat  18  &  14  Car.  2." 

Held,  by  pATTSSoif  and  Williams,  Js.,  that,  upon  this  statement,  it  sufficiently  appeared 
to  this  Court  that  the  pauper  was  removable ;  and  the  order  of  sessions  was  quashed, 
and  the  case  sent  back  to  be  reheard : 

Absente  Lord  Denman,  C.  J.,  and  dissentiente  Colbbioqe,  J.,  on  the  ground  that  the 
sessions  had  negatived  the  existence  of  an  intention  within  the  statute,  and  were  not 
necessarily  wrong  as  to  the  fact 

On  appeal  against  an  order  of  two  justices,  whereby  Dennis  Brown  and  Maiy 
Ann  his  wife  were  removed  from  the  parish  of  Woolpit  to  the  parish  of  Haoghly 
(both  in  the  county  of  Suffolk),  the  sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court,  upon  the  following  case  : 

The  pauper's  present  wife,  whose  maiden  name  was  Mary  Ajin  Pilbrow,  was 
pregnant  by  him  before  marriage.  M.  A.  Pilbrow  at  that  time  lived  at  Wool- 
pit,  and  the  pauper  in  the  workhouse  of  the  incorporated  hundred  of  Stow :  the 
parish  of  Haughly  is  in  the  hundred  of  Stow,  but  the  parish  of  Woolpit  is  not. 
M.  A.  Rlbrow  charged  the  pauper  with  having  gotten  her  with  child ;  and,  on 
the  21at  of  October,  1833,  he  was  apprehended  by  a  constable  of  Woolpit,  and 
on  the  22d,  was  taken  by  him  before  a  magistrate,  who  on  the  same  day  com- 
mitted him,  for  want  of  sureties,  to  the  county  gaol  at  Bury  St.  Edmund's. 
About  the  beginning  of  November,  Pilbrow,  the  father  of  M.  A.  Pilbrow,  be- 
came surety  for  the  pauper,  and  the  pauper  returned  immediately  from  Bury  to 
Woolpit.  On  the  pauper's  coming  to  Woolpit,  Pilbrow  took  lodgings  for  him 
at  Woolpit  with  one  George  Howe,  at  terms  agreed  ^upon  between  r^eQogl 
Howe  and  Pilbrow,  and  Pilbrow  subsequently  paid  Howe's  charge  for  ^  ^ 
the  lodgings.  The  pauper,  having  resided  about  a  week  in  the  lodgings  so 
procured  for  him,  married  the  said  M.  A.  Pilbrow,  his  present  wife,  on  the 
12th  of  November,  at  Woolpit.  He  continued  to  reside  in  the  same  lodgings, 
until  he  was  removed,  on  the  20th  of  November  following,  by  the  order  of  two 

*  4  B.  &  Aid.  498.  It  was  said  in  argument  there,  but  not  stated  in  the  case,  that 
ikAfihildren  had  birth-settlements  in  England. 
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justices,  to  Haughlj.  The  pauper  was  relieved  by  the  parish  of  Woolpit  after 
bis  marriage ;  but  there  was  no  evidence  that  the  parish  had  been  put  to  any 
expense,  either  by  his  lodging  or  his  marriage.  The  respondepts  offered  to 
prove  the  pauper's  settlement  in  Haughly;  but  the  appellants  insisted  on  rest- 
ing their  case  upon  the  irremovability  of  the  pauper,  on  the  ground  that  he 
had  not  come  to  inhabit  in  Woolpit.  The  sessions  quashed  the  order,  on  the 
ground  that  the  pauper  had  not  come  to  inhabit  in  Woolpit  within  the  meaning 
of  Stat.  13  &  14  Car.  2,  c.  12. 

B.  Andrews  and  Atistinj  in  support  of  the  order  of  sessions.  The  case  was 
not  drawn  by  counsel :  but  the  substantial  question  raised  is,  whether  the  jus- 
tices were  entitled  to  remove  the  paupers  from  Woolpit.  If  Brown  did  not  come 
thither  to  settle  or  inhabit,  he  could  not  be  removed  (whether  settled  there  or 
not),  because  the  case  is  not  within  the  words  of  stat.  13  &  14  C  2,  c.  12,  s.  1, 
'<  coming  so  to  settle,"  and  "  come  to  inhabit."  Stat.  35,  O.  3,  c.  101  gave 
no  new  power  of  removal ;  per  Lord  Tenterden  in  Rex  v,  St.  Lawrence,  Lud- 
low.* There  it  was  held  that  a  person,  who,  having  met  with  an  accident,  was 
pt'QOTl  ^^^  ^  *^  parish  and  remained  there  to  be  cured,  was  not  removable 
L  ^^' J  thence  within  stat.  13  &  14  C.  2,  c.  12,  s.  1,  though  chargeable.  The 
same  point  had  been  ruled  in  Hex  v,  St.  James  in  Bury  St.  Edmunds,  10 
East,  25,  where  the  pauper  met  with  the  accident  in  the  parish.  Lord  Ellen- 
borough  saying  that  he  had  not  come  animo  morandi.  [Patteson,  J.  This 
case  is  more  like  Rex  v,  Chediston,  4  B.  £  C.  230.]  There  the  question  was 
one,  not  simply  of  irremovability,  but  of  actual  settlement,  by  occupation  of  a 
tenement  as  tenant  at  will :  there  is  nothing  of  the  kind  here.  Brown  merely 
goes  to  a  house  provided  by  his  surety,  who  is  also  the  father  of  the  woman 
whom  he  is  going  to  marry.  [Coleridge,  J.  Is  it  not  a  question  of  fact,  for 
what  purpose  Brown  came  to  Woolpit?]  It  is  so;  and  the  sessions  have 
expressly  decided  it  in  the  negative,  which  constitutes  another  distinction  from 
Bex  V,  Chediston,  4  B.  &  C.  230.  And  their  decision  appears  to  be  right :  the 
object  was  probably  to  keep  out  of  the  parish  of  Haughly ;  and  the  tacts  are 
something  like  those  in  Rex  v.  Ashton-under-Lyne,  4  M.  &  S.  357,  where  Lord 
Ellenborough  sai.d  that  the  attempt  was  to  establish  ''  a  new  head  of  settle- 
ment latitando" 

Byles  and  J.  W,  Smtthf  oontrJL.  The  case  confines  the  decision  of  the  sessions' 
to  the  point  of  law :  the  order  is  quashed  on  the  ground,  not  that  the  pauper 
had  not  come  to  inhabit  in  fact,  but  that  he  had  not  come  to  inhabit  '<  within 
the  meaning  of  the  statute  13  &  14  C.  2,  c.  12."  The  sessions  find  the  facts 
which  constitute  the  inhabitancy,  expressly ;  and,  even  if  they  were  supposed 
to  have  meant  to  negative  the  intention  to  settle  or  inhabit,  that  would  be 
r*2081  ^^^^'^B^B^^^  ^^^^  ^^^  *fact8  actually  found.  For  they  find  an  actual 
L  J  comine,  and  an  actual  inhabitancy.  On  stated  cases  raising  questions 
of  settlement  by  hiring  and  service,  the  Court,  although  the  sessions  have  sus- 
tained the  settlement,  examine  whether  the  facts  legally  constitute  it,  the  ques- 
tion becoming  a  mixed  one  of  law  and  fact.  The  finding  of  sessions  was  not 
considered  to  preclude  discussion  in  Rex  v,  Birmingham,  14  East,  251,  Rex  v, 
St.  Lawrence  Ludlow,  4  B.  &  Aid.  660,  or  Rex  v.  St.  James  in  Bury  St. 
Edmunds,  10  East,  25.  The  only  question  here  is,  whether  the  sessions  were 
right  in  the  conclusion  of  law  which  they  profess  to  have  drawn  from  the  facts 
stated  by  them.  Now  the  meaning  of  <' settled,''  in  stat.  13  &  14  C.  2,  c.  12, 
8.  1,  may  be  explained  by  the  directions,  in  the  same  section,  as  to  removal : 
the  pauper  is  to  be  removed  to  the  parish  where  he  was  last  legally  settled, 
I*  either  as  a  native,  householder,  sqfoumerj  apprentice  or  servant."  A  sojourn- 
ing is  a  temporary  residence:  the  word  was  inserted  in  opposition  to  final  resi- 
dence. This  was  a  sojourning,  supposing  it  to  have  been  only  with  the  tempo- 
nry  purpose  of  marrying  in  Woolpit.     In  Rex  v.  Helsham,  2  B.  &  Ad.  625, 

U  B.  &  Aid.  668.    And  see  Lord  Ellsnbobough^s  judgment  in  Bex  v.  Alveley,  8  East, 
666. 
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Lord  Tenterden  said,  *^  There  is  no  authority  to  show  that  the  original  intent 
of  the  party  must  he  absolute  and  unqualified  to  continue  for  forty  days/'  As 
to  the  suggestion,  that  this  was  a  contrivance  to  keep  out  of  Haughly,  such  a 
fact  must  be  expressly  found ;  per  Lord  E^nyon,  in  Rex  v.  Fillongley,  2  T.  R. 
711.  The  cases  cited  on  the  other  side  are  distinguishable  by  the  circumstance 
that  in  none  of  them  the  pauper  came  with  any  animiu  morandif  even  for  the 
shortest  time. 

*Patt£80N,  J.^    We  are  not  agreed  on  the  question  whether  the  rmoQQ'i 
Court  is  here  concluded  as  to  the  fact.     If  we  are,  we  have  nothing  to  '^  -* 

do  with  the  case,  and  then  it  was  absurd  to  send  it  to  us.  No  doubt,  however, 
such  cases  are  soQietimes  sent.  Yet,  if  we  see  that  the  finding  in  the  case  is 
perfectly  contradictory,  and  if  in  reality  the  facts  proved  show  that  Brown  did 
come  to  Woolpit  to  settle,  but  the  sessions  mean  to  find  that  he  did  not  in  law 
so  come,  and  wrongly  refer  it  to  us  as  a  matter  of  law,  then  I  think  the  Court 
can  take  cognizance  of  the  question,  especially  if  the  order  of  sessions  be  con- 
trary to  the  tenor  of  the  authorities.  They  find,  in  words,  that  Brown  was 
resident  in  the  workhouse  of  the  hundred  of  Stow,  in  which  the  appellant 
parish  is  situated ;  he  is  then  taken  before  a  magistrate  and  committed  for  want 
of  sureties ;  he  gets  a  surety,  who  is  the  father  of  the  woman  upon  whose  charge 
he  was  committed.  Then  the  sessions  find  that  he  returned  to  Woolpit.  Brown 
did  not,  in  the  proper  sense  of  the  word,  return  to  Woolpit,  for  he  had  not  been 
there  before  :  he  therefore  came  to  Woolpit,  and  that  of  his  own  accord.  The 
lodgings,  it  is  true,  were  taken  for  him  without  his  own  interference :  still  he 
comes  and  resides.  If  so,  what  did  he  come  to  do,  except  to  reside  Y  1  cannot 
see  a  doubt.  In  Rex  v.  Helsham,  2  B.  &  Ad.  625,  Lord  Tentebben  said  that 
it  was  not  necessary  that  there  should  be  ''a  permanent  intent,"  under  stat.  13 
&  14  C.  2,  c.  12,  8. 1,  the  recital  contemplating  quite  the  contrary.  The  statute 
therefore  applies  to  temporary  residence.  I  go  the  length  of  saying  that,  as  it 
strikes  me  at  present,  if  any  man  come  for  the  purpose  *of  inhabiting  r^coi  ni 
at  all  (provided  it  be  not  under  such  circumstances  as  those  in  Rex  v.  '-  -' 
St.  James  in  Bury  St.  Edmunds,  10  East.  25,  and  Rex  v.  St.  Lawrence,  Lud- 
low, 4  B.  &  Aid.  6G0,  where  the  persons  were  detained  by  accidents),  it  is  suffi- 
cient. The  act  says  **  come  to  inhabit."  I  do  not  say  that  that  is  sufficient  to 
give  a  settlement,  which  depends  on  other  requisites,  such  as  renting  a  tenement, 
hiring  and  service,  and  so  on.  There  must  indeed  be  animus  morandi:  1  do 
not  say  that  merely  coming  as  a  guest  will  bring  the  case  within  stat.  14  &  15 
C.  2,  c.  12,  s.  1.  The  sessions  might  have  found  that  to  be  the  fact  here;  but 
they  have  not,  and  nothing  which  is  found  shows  that  it  was  so ;  on  the  con- 
trary, they  have  stated  what  distinctly  shows  to  my  mind  a  purpose  of  residing. 
Rex  V,  St.  James  in  Bury  St.  Edmunds,  10  East,  25,  has  nothing  to  do  with 
this  case ;  the  remaining  was  not  voluntary  there.  Rex  v.  Birmingham,  14 
East,  251,  is  remarked  upon  by  Abbott,  C.  J.,  in  Rex  v.  St.  Lawrence,  Lud- 
low, 4  B.  &.  Aid.  660,  where  he  says  that,  if  that  case  were  at  variance  with 
Rex  V.  St.  James  in  Bury  St.  Edmunds,  10  East,  25,  he  should  adhere  to  the 
latter.  But  without  entering  into  the  question  of  the  authority  of  Rex  v. 
Birmingham,  14  East,  251,  the  present  case  differs  from  it }  there  the  pauper 
had  been  sent  from  one  parish  to  another,  and  was  deterred,  against  her  will, 
from  quitting  that  in  which  she  was ;  yet  she  was  held  removable  from  it.  The 
present  case  is  certainly  stronger,  for  the  pauper  came  of  his  own  accord.  Now, 
without  saying  that  I  would  go  the  whole  length  of  the  decision  in  Rex  v. 
Birmingham,  14  East,  251,  it  is  a  strong  authority  for  sayine  that  here  the 
pauper  came  to  settle.  Therefore,  the  only  question  is,  whether  we  are  con- 
cluded ^as  to  the  fact.  I  think  not.  I  say  that  it  is  actually  found  that  r^^cQii-i 
the  pauper  came  to  settle ;  and  that  the  sessions,  in  afterwards  finding  *-  ^ 
that  he  did  not,  meant  to  raise  the  point  of  law. 

Williams,  J.     I  am  of  the  same  opinion.     Of  what  utility  it  might  have 

>  Lord  BsNMAH,  C.  J.,  was  absent,  owing  to  indisposition. 
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been,  if  this  Court  had  always  required  that  facts  should  be  found  for  them,  I 
do  not  say  :  it  is  infinitely  too  late  to  do  so  now.  The  books  are  full  of  cases  in 
which  this  Court  has  examined  facts.  What  is  more  a  fact  than  fraud  ?  Yet 
the  sessions  have  found  fraud,  and  this  Court  has  reversed  the  finding.  What 
more  than  occupation,  with  reference  to  rating  ?  Yet  that  has  been  examined 
by  this  Court.  What  more  than  questions  of  dispensation  and  dissolution  in 
cases  of  hiring  and  service  ?  Those  have  been  over  and  over  again  examined  by 
this  Court,  and  the  finding  of  the  sessions  corrected.  So  long  ago  as  the  time 
of  Lord  Hardwigks,  in  a  question  as  to  circumstantial  proof  of  fraud,  he  said, 
Rex  V.  Telford,  Bur.  Set.  C.  60,  ''  the  justices  are  judges  of  the  fact :  and  they 
may  judge  of  the  fraud  arising  from  the  facts :  but  we  are  judges  of  the  law  upon 
the  facts,  though  not  of  the  facts  themselves.  If  they  had  generally  found  the 
fraud,  we  might  have  been  bound  by  such  a  general  finding  :  but  when  they 
state  the  facts  particularly,  the  matter  is  as  much  open  for  our  determination 
upon  it,  as  it  was  for  theirs.''  And,  accordingly,  the  Court  there  entered  into 
the  question  of  fraud,  and  found  contrary  to  the  finding  of  the  sessions.  Cases 
p^niQ-i  are  abundant  in  which  this  Court  has  decided  on  *the  fact  of  occupation. 
L  -^A^J  Thus,  in  Rex  v,  St.  Mary  the  Less,  Durham,  4  T.  R.  477,  •  the  facts 
were  ambiguous,  and  the  sessions  found  that  there  was  no  occupation,  and  Law 
and  Chambre  relied  on  this  as  conclusive ;  but,  as  the  sessions  had  stated  the 
facts  upon  which  their  decision  was  grounded,  Lord  Kenton  answered,  '^  that 
is  the  very  question  which  they  have  left  for  the  decision  of  this  Court."  Here, 
also,  it  is  plain  what  the  question  is  which  the  sessions  have  submitted  to  us. 
It  is  merely  whether,  upon  the  facts  stated  by  them,  the  pauper  was  removable 
in  law.  They  might  have  acted  on  their  own  impression ;  they  were  not  com- 
pelled to  state  a  case :  but  they  have  done  so.  We  therefore  are  bound  to  come 
to  a  decision.  As  to  that  decision,  I  can  entertain  no  doubt.  The  meaning  of 
Stat.  13  &  14  C.  2,  c.  12,  s.  1,  is,  not  that  a  party  must  come  to  settle  under 
circomstances  which  would  constitute  a  settlement  if  the  time  were  lon^  enough, 
but  that  he  must  come  to  inhabit.  Then  what  iQ  the  limit  ?  Is  it  to  be  a  week 
or  a  fortnight  ?  There  can  be  none.  Here  there  is  nothing  to  restrict  the 
intended  residence.  It  is  not  stated  that  it  was  for  a  limited  time,  or  that  a 
removal  to  any  other  place  was  contemplated.  The  residence,  therefore,  was 
absolutely  unrestrained  -,  a  circumstance  which  was  negatived  in  the  cases  cited 
in  support  of  the  order  of  sessions.  Thus,  in  Rex  v,  St.  Lawrence,  Ludlow,  4 
B.  &  Aid.  660,  the  pauper  never  came  to  the  parish :  in  Rex  v.  Ashton-under- 
Lyne,  4  M.  &  S.  357,  the  deserter  never  came  to  reside,  but  merely  to  escape 
r*91^1  P^^^^^'  without  any  purpose  *of  staying.  On  the  whole  facts  here,  the 
^  -*  statement  of  the  sessions  leads  inevitably  to  the  conclusion,  that  the 
pauper  came  for  a  time  not  limited,  and  to  settle  within  the  meaning  of  the 
statute.  As,  therefore,  they  have  made  that  statement,  to  show  the  grounds  of 
their  decision,  we  are  bound  to  say  that  we  differ  from  it. 

Coleridge,  J.  It  is  with  great  regret  that  I  dissent  from  the  judgments 
which  have  been  given.  I  am  very  probably  wrong :  but  I  am  bound  to  express 
my  opinion.  We  do  not  differ  in  principle.  No  doubt  this  Court  has  in  many 
instances  entered  into  matter  of  fact  brought  before  it  by  settlement  cases. 
Most  lawyers  regret  this :  I  do  not  defend  it :  though  the  object  of  it  has  been 
to  do  justice.  The  Court,  however,  has  taken  upon  it  jurisdiction  as  to  matters 
of  fact ;  but  as  this  is  never  done  quite  correctly,  no  one  would  wish  to  increase 
the  number  of  instances.  Therefore,  on  the  question  of  fact,  if  distinct,  the 
finding  is  not  to  be  disturbed,  except  (and  it  is  an  exception  founded  on  good 
sense)  that  the  Court  will  always  interfere  with  the  finding  of  a  jury,  which  is 
either  unsupported  by  evidence  or  contrary  to  it.  Facts  are  for  the  jury  -,  yet 
it  has  now  become  the  inveterate  practice  of  the  Court  to  interfere  in  such  cases ; 
and  I  hope  that  it  will  always  be  so.     Then,  in  this  particular  case,  is  the 

1  And  see  Lord  Kbntok's  judgments  in  Rex  v.  Field,  6  T.  R.  691,  and  Rex  v.  Whittle- 
bvry,  6  T.  R.  406. 
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question  one  of  fact  or  law  ?  I  will  not  ask  the  meaning  of  the  phrase  *'  com- 
ing so  to  settle  ;*'  but  clearly  it  has  always  been  treated  as  a  matter  of  fact. 
We  may  set  out  with  this,  then,  that  the  question  is  one  of  fact :  that  is  not 
controverted  either  at  the  bar  or  by  my  learned  brothers.  Then  the  only  ques- 
tions are,  have  the  sessions  decided  on  the  fact?  If  so,  have  they  submitted 
that  conclusion  of  fact  to  us  ?  ^Or,  if  they  did  not  intend  so  to  submit  r*oi  4*1 
it,  is  it  clearly  wrong  ?  When  I  look  at  the  case,  I  cannot  doubt  ('were  ^  ^ 
it  not  that  one  of  my  learned  brothers  thinks  otherwise)  that,  right  or  wrong, 
the  sessions  have  found  the  fcu^t.  Although  they  state  facts,  and  desire  us  to 
determine,  yet  I  find  the  point  taken,  and  the  sessions  saying  that  they  act  on 
the  ground  that  the  pauper  had  not  come  to  inhabit  within  the  meaning  of  the 
statute.  The  sessions,  therefore  have  drawn  a  conclusion.  Then,  is  it  without 
any  foundation  ?  A  man  living  out  of  the  parish,  and  being  the  putative  father 
of  a  child  with  which  a  woman  is  pregnant,  and  the  father  of  the  woman  having 
become  surety  for  him,  comes  to  the  parish.  That  is  ambiguous;  he  might 
come  with  any  intention.  He  takes  no  house ;  but  he  lives  in  the  house  pro- 
vided for  him  by  the  woman's  father,  marries  in  a  week,  and  is  relieved  by  the 
parish  in  about  a  week  after.  Then  is  it  a  necessary  conclusion,  that  he  camo 
to  settle  or  inhabit  ?  It  is  said  that,  if  he  did  not,  something  should  be  stated 
by  way  of  negative.  That  I  deny.  The  respondents  are  to  justify  the  order; 
it  is  an  affirmative  fEu^t  that  the  pauper  was  removable.  They  must  prove  the 
facts  of  chargeability  and  of  the  animw  residendi.  Then  is  the  conclusion 
that  he  came  to  settle  or  inhabit  necessary  ?  I  think  many  others  might  be 
drawn :  I  do  not  say  that  others  should  be  drawn,  though  my  own,  perhaps, 
would  be  different  from  that  of  the  sessions :  but,  compatibly  with  these  facts, 
I  might  say  that  he  did  not  come  to  settle  or  inhabit.  The  justices,  therefore, 
are  not  necessarily  wrong. 

Now,  as  to  one  or  two  cases,  Rex  v.  Chediston,  4  B.  &  C.  280,  seema 
*to  me  no  authority  here.  When  you  once  have  a  question  of  fact,  the  r«oi  51 
variety  in  the  circumstances  makes  it  unnecessary  that  the  conclusion  ^  -■ 
should  be  the  same.  The  question  there  was,  whether  the  party  was  an  occu- 
pier, and  it  was  held  that  he  was  so ;  and,  no  doubt,  any  sensible  person  must 
nave  drawn  the  same  inference  from  the  length  of  time.  The  question  in  the 
present  case  was  never  at  issue  there.  As  to  Kex  v,  Birmingham,  14  East,  251, 
I  fairly  say  that  I  think  it  is  not  an  authority  by  which  the  Court  ought  to  be 
ffoverned.  I  think  the  intention  there  was  too  clear;  and  it  seems,  besides,  that 
Lord  Ellenbobouoh's  attention  was  drawn  to  another  point:  he  assumes  that 
the  pauper  was  removable  from  either  parish,  and  asks  how  the  oscillation  be- 
tween the  two  parishes  could  affect  the  order  of  removal  to  her  proper  parish. 
I  was  much  struck  with  Mr.  Smith's  very  able  argument  on  the  words  of  the 
statute.  But  I  say  that  whoever  reads  the  whole  of  the  statute  must  see  that  a 
party  is  not  removable,  unless  he  has  come  to  do  that  by  which  he  would  obtain 
a  legal  right  to  some  part  of  the  stock  of  the  parish.  It  is  not  enough  that  he 
should  have  been  there  eight  or  ten  days,  turning  in  his  mind  whether  he  should 
stay  or  not.  The  ground  of  my  opinion  is,  that  I  think  it  most  desirable  that 
we  should  keep  to  our  own  jurisdiction,  and  compel  the  sessions  to  find  the 
facts.  1  think  they  intended  to  do  so  here,  and  I  cannot  see  that  they  are 
necessarily  wrong. 

Patteson,  J.  This  order  must  be  quashed;  but  the  case  must  go  down 
again  to  the  sessions,  the  respondents  '''not  having  been  heard.  If  rsoign 
the  sessions  choose  to  go  into  the  facts,  they  are  not  precluded.  L  '^     J 

CoLEBiDQE,  J.  It  is  much  to  be  regretted  that  it  so  often  happens  that 
sessions  cases  are  not  drawn  by  barristers. 

Order  of  sessions  quashed,  and  the  case  sent  back  to  be  reheard. 
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The  KING  v.  The  Inhabitants  of  GREAT  WISHFORD. 
Nov.  14-16. 


Pauper's  mother  applied  to  W.,  a  oarpet^weayer,  to  take  bim  into  his  employment.  W. 
agreed  with  her  to  take  pauper  for  two  years  on  trial,  after  which,  if  W.  and  panper 
agreed,  he  was  to  be  apprenticed  to  W.  He  was  to  have  board,  lodging,  and  washing, 
bnt  no  stated  wages,  and  he  was  **  to  draw."  Eyery  carpet-weayer  is  at  first  taught 
*'  drawing."  Pauper  served  above  a  year  under  this  contract^  in  the  borough  of  K. 
These  facts  being  proved  on  appeal  against  an  order  removing  pauper  to  K.,  the  chair* 
man  put  it  to  the  sessions,  whether  there  had  been  a  hiring  and  service,  or  a  service 
under  an  imperfect  contract  of  apprenticeship.  They  found  the  latter,  but  sent  a  case 
for  the  opinion  of  this  Court,  stating  the  facts  as  above  : 

Held,  that  this  Court  might,  under  these  circumstances,  review  the  judgment  of  the 
sessions. 

But  that  the  judgment  was  not  to  be  disturbed,  there  being  grounds  for  the  finding. 

And  semblf,  that  the  finding  was  right,  inasmuch  as  it  might  be  collected  from  the  case 
that  the  object  of  the  parties  was  learning  and  teaching. 

On  appeal  against  an  order  for  removing  Thomas  Harman  and  his  wife  from 
the  borough  of  Kidderminster  in  Worcestershire,  to  the  parish  of  Great  Wish- 
ford  in  Wiltshire;  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Coarty  upon  the  following  ease : 

The  pauper's  father,  being  settled  in  Great  Wishford,  died  in  1818 ;  and  in 
1823  the  pauper's  mother  applied  to  Samuel  West,  a  carpet-weaver  at  Kidder- 
minster, to  taJce  her  son,  the  pauper,  into  his  employment.  West  agreed  with 
the  mother  to  take  the  pauper  for  two  years  on  trial,  after  which,  if  the  pauper 
and  master  agreed,  the  panper  was  to  be  apprenticed  to  West.  The  pauper 
r^l  71  *^^  ^  ^  found  in  board  and  lodging  and  washing,  by  West,  but  was 
L  -'to  have  no  wages,  except  what  West  pleased  to  give  him  as  pocket 
money.  The  pauper  was  to  draw.  The  pauper  went  to  West  as  agreed,  and 
worked  for  him  about  a  year  and  a  half,  living  in  West's  house  in  the  borough 
of  Kidderminster  during  that  period.  The  pauper  then  ran  away  from  Easter 
to  wheat  harvest,  when  he  returned  and  worked  for  West  for  a  short  time  at 
weekly  wages,  when  he  again  ran  away  and  they  parted.  It  was  stated  by  a 
magistrate  on  the  bench,  and  assented  to,  ''  that  every  carpet-weaver  is  first 
taught  the  art  of  drawing  as  a  draw-boy."  The  chairman  took  the  opinion  of 
the  Court,  whether  the  service  was  an  imperfect  contract  of  apprenticeship,  or  a 
hiring  and  service,  and  the  Court  found  that  it  was  an  imperfect  contract  of  ap- 
prentioeahip.^ 

F.  V.  I^  (with  whom  was  M.  Turner),  in  support  of  the  order  of  sessions. 
It  may  be  admitted  that  the  finding  of  the  sessions  is  not  conclusive,  if  the 
Court  perceive,  upon  their  statement,  that  the  decision  could  not  have  been 
arrived  at  consistently  with  the  facts.  But  the  Court  will  not  reverse  the 
judgment  of  the  sessions,  if  supported  by  circumstances,  however  slight.  To 
contend  that  this  case  is  analogous  to  that  of  a  conditional  hiring,  would  be 
beggiug  the  question,  because  in  every  such  case  the  hiring  has  distinctly  taken 
place ;  here,  the  question  is,  whether  there  was  any  hiring  or  not.  In  Hex  v, 
Hekham,  2  B.  &  Ad.  620,  where  the  pauper  entered  upon  a  tenement,  to  live 
r*21^1  ^V^^  ^^  ^  month  on  trial  for  nothing,  *and,  if  he  liked  it  on  that  trial, 
I-  -"to  take  it  at  the  rent  of  14^.  a  year  at  Martinmas,  the  residence  on  trial 
was  held  to  incorporate  with  the  subsequent  residence  at  a  rent,  for  the  purpose 
of  giving  a  settlement :  but  there  the  taking  on  trial  was  in  the  first  instance 
distinct ;  it  was  only  on  the  event  of  the  premises  being  liked,  that  the  first . 
holding  and  the  holding  at  a  rent  became  incorporated  under  one  and  the  same 
contract.  But  in  the  present  case  there  was  never  any  distinct  contract  of 
hiring.  The  case  finds  that  it  is  usual  for  every  carpet-weaver  to  be  first  taught 
the  art  of  drawing  as  a  draw-boy.  The  contract  therefore  was,  that  the  pauper 
should  go  on  trial  as  a  draw-boy  for  two  years,  and  afterwards,  if  approved  of 
1  It  was  stated,  daring  the  argument,  that  this  case  was  not  drawn  by  counsel 
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by  the  master,  be  bound  apprentice.  It  is  true  that  one  fact  is  wanting  here, 
which  has  inflaenced  the  Court  in  deciding  such  cases ;  no  expression  is  used  in 
the  contract  which  directly  implies  teaching  or  learning.  But  the  intention  of 
the  parties  may  be  collected  from  other  circumstances.  In  Rex  v,  Edingale,  10 
B.  &  C.  739,  the  master  had  refused  to  take  the  pauper  as  an  apprentice ;  but, 
as  it  had  been  agreed  that  the  pauper  was  to  go  to  him  to  learn  his  trade,  Lord 
Tenterden  said,  '^  that  being  the  object  of  the  parties,  expressed  at  the  time 
of  making  the  agreement,  I  cannot  distinguish  this  from  the  case  of  Rex  v. 
Combe,  8  B.  &  C.  82."  There  the  contract  was  held  to  be  an  imperfect 
contract  of  apprenticeship,  and  the  object  contemplated  by  the  parties  when 
making  it  was  admitted  to  be  a  proper  test  of  its  nature.  And  in  Rex  v.  Edin- 
gale,  10  B.  &  C.  739,  Lord  Tenterden,  speaking  of  the  question  whether  the 
contract  then  before  the  Court  was  one  of  apprenticeship  or  of  hiring  and 
service,  said,  ''if  '^'that  was  a  question  of  fact,  as  it  may  be,  the  sessions  rjicQiq-i 
have  decided  it."  [Patteson,  J.  If  the  sessions  have  negatived  a  '-  ^ 
contract  of  hiring  and  service,  it  is  sufficient  for  you,  if  that  can  be  a  right 
conclusion  from  the  facts.] 

W,  J.  Alexander  and  Whitmare  were  then  called  upon  by  the  Court.  This 
is  a  case  in  which,  upon  the  facts  stated,  it  is  clear  that  the  judgment  of  the 
sessions  ought  not  to  be  held  conclusive,  according  to  the  doctrine  laid  down  in 
Rex  V,  Woolpit,  anti,  p.  209-216,  even  by  Coleridge,  J.,  who  differed,  as  to 
the  particular  case,  from  the  rest  of  the  Court.  The  Justices  at  sessions  had 
the  alternative  put  to  them,  whether  (as  it  is  stated)  ''  the  service  was  an  im- 
perfect contract  of  apprenticeship,  or  a  hiring  and  service."  They  have  found 
the  first,  a  conclusion  which  cannot  be  supported,  but  they  have  not  expressly 
negatived  the  last ;  they  have  not,  therefore,  found  that,  if  their  opinion  was 
wrong  as  to  the  contract  of  apprenticeship,  there  was  not  a  hiring  and  service. 
On  the  contrary,  as  no  third  proposition  appears  to  have  been  before  them, 
they  may  be  taken  to  have  found  that,  if  that  part  of  the  alternative  to  which 
they  inclined  was  not  true,  the  other  was.  They  have  at  any  rate  left  the 
matter  in  doubt :  the  whole  is  referred  to  the  Court,  and  may  b^  dealt  with  by 
them  according  to  the  facts,  if  those  are  clear,  as  was  done  in  Rex  v.  Tedford, 
Burr.  S.  C  57,  Rex  r.  St.  Margaret's,  King's  Lynn,  6  B.  &  C.  97,  and  Rex  v. 
Newtown,  1  A.  &  E.  238.  Then,  as  to  the  question  itself.  Rex  v,  Helsham, 
2  B.  &  Ad.  620,  is  not  in  point,  because  there  the  trial  proved  '^'satis-  picooOl 
factory,  the  residence  went  on  uninterruptedly,  and  one  part  of  it  I-  -' 
became  incorporated  with  the  other.  Here,  in  the  first  place,  the  contract  was 
not  an  imperfect  contract  of  apprenticeship.  The  criterion  upon  this  subject  is, 
whether  the  object  of  the  parties,  in  their  agreement,  was  teaching  and  learn- 
ing, or  service ;  Rex  v.  Edingale,  10  B.  &  C.  739,  Rex  v.  Crediton,  2  B.  &  Ad. 
493,  Rex  v.  Newtown,  1  A.  &  E.  238.  Here  the  object  was,  not  that  the  boy 
should  learn,  but  that  it  should  be  ascertained  whether  or  not  he  was  capable 
of  learning.  There  was  no  premium,  no  written  instrument,  and  nothing 
expressly  said  of  teaching  and  learning.  The  terms  used  were  such  as  exclude 
the  possibility  of  a  present  contract  of  apprenticeship  being  created.  The 
arrangement  for  a  future  apprenticeship  contradicts  the  supposition  of  a  present 
one.  That  being  so,  the  finding  of  the  sessions  on  this  point  does  not  bind  the 
Court ;  unless  it  can  be  contended  that  the  finding  would  have  been  conclusive 
if  the  parties  had  actually  drawn  an  agreement  reciting  that  an  apprenticeship 
was  not  contemplated.  Secondly,  there  was  a  contract  of  hiring,  and  a  service. 
Quoad  service  for  two  years,  the  contract  was  absolute ;  the  apprenticeship  was 
to  depend  on  what  took  place  during  that  period.  The  immediate  intention  is 
plain  3  the  ulterior  views  are  not  to  be  looked  at.  [Coleridge,  J.  Do  you 
mean  that,  if  at  the  end  of  a  month  he  had  been  foubd  unfit  to  learn  carpet- 
weaving,  he  was  still  to  be  a  servant  for  two  years  ?]  The  contract,  by  itfi 
terms,  would  subsist  for  two  years.  Even  if  the  hiring  was  conditional,  it  con- 
tinued for  a  year  undefeated.      The  statement  by  a  magistrate^  that  every 
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r*22l1  <^n^^^^^^^  ^8  fi"^  taught  drawing,  does  not  '*'alter  the  case.  Perhaps 
I*  -*  the  boy  had  learned  drawing  already,  when  the  agreement  was  made ; 
or  the  learning  might  be  incidental  to  the  servioe.  Bat  there  was  an  absolute 
contract  to  serve,  and  the  boy  worked  under  it  for  a  year. 

Patteson,  J  a  The  chairman  put  it  to  the  Court  of  Quarter  Sessions,  whether 
tbere  was  in  this  case  an  imperfect  contract  of  apprenticeship,  or  a  hiring  and 
service.  The  sessions  found  the  one,  and  I  think  that  in  doing  so  they  negatived 
the  other.  It  is  now  contended,  first,  that  we  are  not  at  liberty  to  enter  into 
the  question,  the  sessions  bavins  decided  on  it ;  and,  secondly,  that,  if  we  do 
enter  into  it,  the  judgment  of  the  sessions  is  right.  The  line  of  demarcation 
is  not  plain  between  cases  in  which  this  Court  is  and  is  not  bound  by  the  finding 
of  the  sessions;  but  there  is  clearly  no  instance  in  which  this  Court  has  reversed 
their  decision,  unless  they  have  manifestly  come  to  a  conclusion  which  was 
wrong,  either  as  being  unsupported  by  the  facts,  or  as  being  contradictory  to 
them.  We  have  been  pressed,  in  this  case,  with  the  decision  in  Bex  v.  Woolpit, 
ant^,  p.  205,  but  there  my  brother  Williams  and  I  thought  the  finding  of  the 
sessions  contradictory  to  the  facts  appearing  on  the  case :  my  brother  Coleridge 
was  of  a  different  opinion.  Here,  we  all  think  that  the  sessions  came  to  a  con- 
clusion warranted  by  the  facts.  The  contract  might  have  received  either  of  the 
two  constructions  submitted  to  the  sessions,  more  especially  as  it  was  by  word 
r*2221  ^^  ™outh.  In  Rex  v,  St.  Margaret's  *King's  Lynn,  6  B.  &  C.  99,  Bay- 
I-  ^  LET,  J.,  said  "  Every  case  of  this  description  must  depend  upon  its  own 
particular  circumstances.  If  from  all  that  passed  between  the  parties  at  the 
time  when  the  contract  was  made,  they  appeared  to  have  contemplated  the  rela- 
tion of  master  and  apprentice,  then  the  contract  must  be  considered  to  be  one 
of  apprenticeship }  and,  if  it  be  an  imperfect  apprenticeship,  no  settlement  can  be 
gained  by  serving  under  it.  If,  on  the  other  hand,  it  appears  that  the  parties 
conteooplated  the  relation  of  master  and  servant,  then  it  must  be  deemed  a  con- 
tract of  hiring,  and  a  settlement  will  be  gained  by  serving  under  it."  The  ses- 
sions are  to  determine  upon  a  view  of  all  the  circumstances,  as  Bayley,  J., 
truly  says,  if  t^e  contract  itself  be  ambiguous.  In  subsequent  cases  the  criterion 
has  been  stated  in  different  terms  from  those  used  by  Bayley,  J.,  in  Rex  v,  St. 
Margaret's  King's  Lynn,  6  B.  &  C.  99.  The  test  as  latterly  stated,  and  as  put 
in  Rex  v.  Crediton,  2  B.  &  Ad.  493,  and  Rex  v.  Newtown,  1  A.  &  E.  238,  is, 
whether  or  not  the  contract  is  for  learning  and  teaching.  Here  it  might  have 
been  inferred  from  the  circumstances  of  the  contract,  either  that  the  master  was 
to  take  the  pauper  for  two  years,  to  see  whether  he  was  a  teachable  boy,  and 
likely  to  learn  the  business ;  or  that  he  was  to  take  him  for  two  years  to  do  all 
kinds  of  work,  and  that,  if  liked  at  the  end  of  that  time,  he  was  to  be  received 
as  an  apprentice.  The  sessions  have  adopted  the  first  construction,  and  have 
found  an  imperfect  contract  of  apprenticeship.  My  own  inclination  is  towards 
the  same  conclusion,  but  I  think  the  circumstances  will  admit  of  a  contrary  one. 
P^AAQ-|  It  is  suggested  that  the  sessions  must  *have  doubted  the  justness  of 
*-  ^  their  own  decision,  or  they  would  not  have  referred  the  matter  to  the 
Court  as  they  have ;  but  this  is  an  argument  which  may  always  arise,  if  the 
sessions  are  to  send  cases  at  all.  Upon  the  whole,  I  think  that  enough  appears 
in  this  case  to  justify  the  order  of  sessions. 

Williams,  J.  I  am  also  of  opinion  that  there  is,  in  this  case,  enough  to 
support  the  order  of  sessions.  The  supposed  difference  of  opinion  in  Rex  v. 
Woolpit,  ant^  p.  205,  arose  merely  from  the  different  views  taken  of  the  facts 
of  that  case.  Here,  without  saying  whether  I  should  or  should  not  have  de- 
cided as  the  sessions  have,  I  think  they  had  ground  for  finding  that  there  was  a 
eontract  to  teach  and  learn  (as  I  presume  they  mean  to  say),  and  not  a  contract 
of  hiring.  And  if  the  case  shows  any  ground  for  their  decision,  we  ought  to 
support  It.  The  word  '* employment"  might  apply  to  either  description  of  con- 
tract.    It  is  true  the  agreement  here  was  not,  in  terms,  that  the  boy  should  go 

1  Lord  DBniCAjf,  C.  J.,  was  absent  on  account  of  illness. 
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to  be  taagbt ;  but  it  roieht  be  inferred  that  he  was  to  go  for  that  purpose  :  be 
was  <<  to  draw  /'  and  that  most  probably  was  to  prepare  him  for  a  particular 
business.  Oae  expression  in  the  case,  therefore!  with  respect  to  the  contract,  is 
ambiguous,  and  the  others  are  in  favor  of  the  finding.  I  should  have  been  sorry 
if  the  facts  had  proved  so  conclusive  against  the  order  of  sessions,  that  we  could 
not  have  maintained  it ;  for  the  sessions  appear  to  have  acted  upon  the  case  of 
Rex  V.  Crediton,  2  B.  &  Ad.  493,  where  this  Court  overruled  a  multitude  of 
former  cases  (such  as  Bex  v.  Little  Bolton,  Cald.  367 ;  and  Rex  v,  Eccleston,  2 
East,  29$),  which  had  created  great  confusion  '''by  establishing,  that  a  r«o241 
contract  in  which  a  servant  was  not  expressly  retained  as  an  apprentice  ^  ^ 

might  not  be  a  contract  of  apprenticeship,  although  there  was  no  doubt  that  the 
intention  of  the  parties  was  teaching  and  learning.  Now,  a  more  plain  and  in- 
telligible ground  has  been  laid  upon  which  to  decide  such  oases,  namely,  the 
object  contemplated  by  the  parties ;  and  I  am  glad  that  the  sessions  in  this  in- 
stance appear  to  have  proceeded  on  that  ground. 

Coleridge,  J.  In  Rex  v.  Woolpit,  ant^,  p.  205,  there  was  no  difference  on 
the  Bench  as  to  principle.  Every  one  will  agree  that  the  jurisdiction,  upon 
matters  of  fact,  is  in  the  sessions :  this  Court  has  it  only  when  a  matter  of  fact 
is  referred  to  the  sessions,  or  where  they  have  decided  on  the  fact  without  any 
evidence,  or  against  evidence.  The  first  question  here  is,  whether  the  sessions 
have  found  a  matter  of  fact.  I  think  that,  in  effect,  they  have.  Then,  is  their 
conclusion  necessarily  wrong  ?  I  think  it  is  right,  therefore  I  cannot  say  that 
their  decision  ought  to  be  interfered  with.  An  imperfect  contract  of  appren- 
ticeship exists,  where  the  parties  have  had  a  perfect  contract  of  apprenticeship 
in  view,  but  it  has  not  been  thoroughly  carried  into  execution.  The  object  of 
such  a  contract  is,  that  the  master  shall  teach  and  the  boy  learn.  That  was 
contemplated  here.  The  parties  would  not  go  the  to  expense  of  an  indenture,  but 
they  said  that  they  would  try  for  two  years  whether  the  boy  could  learn  and  the 
master  teach  him  ;  and,  if  it  proved  so,  the  boy  was  to  be  apprenticed.  Then 
there  was,  in  effect,  an  imperfect  contract  of  apprenticeship.  It  is  said  that  no 
express  words  signifying  instruction  *were  used ;  but  I  think  that  is  not  r^coo^i 
necessary,  if  it  can  be  inferred  that  learning  and  teaching  were  contem-  ^  -* 
plated.  It  would  be  a  new  position  to  lay  down,  that  an  intent  cannot  be  col- 
lected in  the  absence  of  express  terms.  Order  of  sessions  confirmed. 


PEARCE  V,  CHESLYN.    Nov.  17. 

By  a  paper  entitled  a  memorandam  of  agreement,  signed  by  plaintilF  and  defendant,  it 
was  recited  that  defendant  and  W.  had  agreed  to  abandon  the  annexed  contract  for 
taking  and  letting  certain  lands ;  that  plaintiff  and  defendant  agreed,  the  former  to 
take,  the  latter  to  let»  the  lands,  upon  the  conditions  contained  in  the  annexed  con- 
tract ;  <*  the  said  rent  to  be  annually  paid  bj  quarterly  payments,  and  to  be  in  amount 
£220 ;  and  we  farther  bind  ourselves  to  the  other  to  execute  a  similar  agreement  to 
the  one  recited  and  referred  to."  This  agreement  had  a  £8  stamp.  The  annexed 
agreement  had  no  stamp,  and  was,  in  effect,  a  lease  from  the  defendant  to  W.  setting 
.  out  regularly  the  terms  of  the  tenancy,  &g. 

Held,  that  the  stamped  agreement  incorporated  the  unstamped  one,  and  that  the  two 
together  might  be  given  in  evidence  as  a  lease  on  the  terms  contained  in  the  un- 
stamped one. 

Replevin.  The  defendant  avowed  for  rent  arrear;  and  the  plaintiff  pleaded 
in  bar  non  tenuit.  On  the  trial  before  Yauqhan,  J.,  at  the  last  Leicester- 
shire assizes,  the  defendant,  to  show  the  holding,  offered  in  evidence  two  papers. 
The  first  was  entitled,  "  Memorandum  of  an  agreement  made  and  entered  into 
the  29th  day  of  January,  1833,  between  Richard  Cheslyn,''  [the  defendant] 
<<  and  John  Webberley  '"  but,  in  effect,  it  amounted  to  a  lease  of  the  premises 
on  which  the  distress  was  taken,  at  a  larger  rent  than  that  distrained  for, 
though  in  other  respects  on  the  terms  set  out  in  the  avowry.     The  second  was 
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annexed  to  the  preoeding,  and  was  as  follows : — *'  Langley  Priory,  16th  Mareh, 
1833.  Memorandum  of  agreement.  Whereas  the  within  named  John  Weh- 
berley  and  Richard  Cheslyn,  having  agreed  to  ahandon  the  annexed  contract 
for  the  taking  and  letting  the  fiarm  and  lands,  &o.,  therein  named,  called,  &o., 
we,  William  Pearoe,  of,  ac,  and  the  said  Richard  Gheslyn,  do  agree,  the  former 
r^ooRi  ^  ^^®  *BXid  hecome  tenant,  and  the  latter  to  let  and  to  farm  set,  the 
^  ^  therein  farm  of,  &c.,  upon  the  conditions,  agreements,  &o.,  contained 
in  the  same,  dated  29th  January,  1833,  between  the  said  John  Wehberley  and 
Richard  Gheslyn,  the  said  rent  to  be  annually  paid  by  quarterly  payments,  and 
to  be  in  amount  £220 ;  and  we  further  bind  ourselves  to  the  other  to  execute  a 
similar  agreement  to  the  one  recited  and  referred  to."  (Signed  by  the  plain- 
tiff and  defendant.)  The  former  instrument  had  no  stamp ;  the  latter  had  a 
stamp  of  £3.  The  plaintiff's  counsel  objected  that  the  former  instrument  could 
not  be  read  for  want  of  a  stamp ;  and  that  the  latter  instrument  did  not  amount 
to  a  demise.  The  learned  Judge  overruled  the  objection,  and  the  defendant 
had  a  verdict.     In  this  term  (Friday,  November  6th),* 

Cr.  T,  White  moved  for  a  rule  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had.  The  agreement  between  the  defendant  and 
Webberley  required  a  lease  stamp,  and,  not  having  one,  could  not  be  read  at  all ; 
and,  if  that  be  left  out  of  the  evidence,  the  second  agreement  cannot  of  itself 
show  the  terms  of  the  holding.  [Lord  Denman,  C.  J.  Suppose  an  instrument 
refer,  for  the  terms  of  the  holding,  to  the  terms  contained  in  a  newspaper,  or  in 
the  '^  Attorney's  Pocket-book."]  Here,  the  instrument  containing  the  reference 
does  not  make  a  present  demise.  The  parties  are  to  execute  an  agreement  simi- 
lar to  the  original  one.  In  Poole  v.  Bentley,  12  East,  168,  an  instrument  con- 
r^271  ^^^^  ^^^^  ^  clause  was  held  to  be  *a  lease ;  but  in  that  case  there 
*-  -'  was  an  additional  clause,  '<  This  agreement  to  be  considered  binding  till 
one  fully  prepared  can  be  produced."  In  Staniforth  v.  Fox,  7  Bing.  590,  the 
instrument,  which  was  held  to  be  a  lease,  contained  words  from  which  it  was 
inferred  that  the  relation  of  landlord  and  tenant  was  to  commence  immediately : 
here,  nothing  appears  but  the  intention  to  create  such  a  relation  by  a  future  in- 
strument. In  Doe  dem.  Pearson  v,  Ries,  8  Bing.  178,  the  Court  called  in  aid 
the  acts  of  the  parties  to  explun  the  instrument :  but  here  there  was  no  evi- 
dence of  the  sort.  And,  besides,  in  that  case,  it  appeared  from  the  instrument 
that  the  party  occupying  the  premises  was  to  make  an  immediate  outlay. 
[GoLE&iDOE,  J.  The  cases  are  collected  in  Mr.  Roscoe's  Treatise  on  the  Law 
of  Actions  relatinff  to  Real  Property.]'  There  will  not  be  found  one  in  which 
the  agreement  has  oeen  construed  as  a  present  demise,  where  there  has  been  an 
absolute  engagement  for  a  future  execution  of  a  lease,  and  no  hardship  appeared 
to  be  thrown  upon  one  or  other  of  the  parties,  if  the  agreement  were  not  so 
interpreted.  Our.  adv.  vuiL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  here  was,  whether  proper  evidence  was  given  of  the  demise. 
We  think  the  agreement  between  the  plaintiff  and  defen£nt  incorporated  the 
earlier  one,  and,  with  that  incorporation,  constituted  a  perfect  lease  on  the 
p^oAo-i  terms  of  the  earlier  agreement.  The  instrument  '''drawn  up  between 
I-  ^  the  plaintiff  and  defen£int  had  a  stamp  sufficient  for  a  lease :  the  objec- 
tion, therefore,  as  to  the  want  of  stamp  on  the  agreement  to  which  it  referred, 
aeema  to  us  unfounded.  Rule  refused. 

1  Before  Lord  DsmiAir,  C.  J.,  Pattbsoh,  Williams,  and  GoLKaiDOB,  Jb. 
*  Tit.  Ejectment,  p.  616-528.    Bee  Warman  v.  Faithfoll,  6  B.  &  Ad.  1042. 


HOLDEN  V.  RAPHAEL  and  ILLIDGE,  Esquires,  Sheriff  of  MIDDLESEX. 

Nov.  17. 

To  a  deeleration  against  the  sheriff  for  an  escape  on  mesne  process,  defendant  pleaded 
that,  before  the  alleged  escape,  and  before  the  expiration  of  eight  days  from  the 
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arrest,  he  took  a  bul  bond,  duly  subscribed  with  a  condition  according  to  the  form  of 
the  statute,  &o.,  and  assigned  it  to  the  plaintiff,  which  the  plaintiff  took;  and  the  re- 
plication traTersed  that  any  condition  was  subscribed  according  to  the  form  of  the 
statute,  &c. 
Held,  that  the  defendant  did  not  support  his  issue,  by  producing  a  bail  bond,  which  was 
regular  in  all  respects  except  that,  in  the  recital  of  the  condition,  the  writ,  &c.,  was 

said  to  haTO  been  delivered  « to  the  said ;"  and  that,  in  the  operatiTc  part  of  the 

condition,  Uie  words  were  **  if  the  said do  cause  special  bail,  &c. ;"  the  prisoner's 

name  being  omitted  in  those  two  places  only. 

Casb  against  the  sheriff  of  Middlesex,  for  the  escape  of  Thomas  Smedlej 
Turner,  arrested  upon  mesne  process  under  a  capias  at  the  suit  of  the  plaintiff. 

First  plea,  Not  Guilty. 

Second  plea,  that,  after  the  arrest  of  Turner,  and  before  he  was  suffered  to 
go,  &c.,  and  before  the  expiration  of  eight  days  after  the  arrest,  to  wit^  on,  &c., 
the  defendants  had  taken  from  him  a  bail  bond,  with  two  sureties,  whereby,  &o. 
(describing  the  obligatory  part  of  the  bond),  to  which  said  bond  was  duly  sub- 
scribed a  certain  condition  according  to  the  form  of  the  statute  in  such,  &c.,  for 
the  due  putting  in  of  special  bail  for  the  said  Turner  according  to  the  exi- 
gency, &c. ;  and  that  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  &c.,  the  defendants  duly  assigned  the  bail  bond  to  the  plaintiff.  Verifica- 
tion. Replication,  that  there  was  not  any  condition  duly  subscribed  to  the 
said  bond  according  to  the  form  of  the  statute,  &c.,  in  manner  and  form,  &o. 
Similiter. 

""On  the  trial  before  Littledale,  J.,  at  the  Middlesex  sittings  in  this  rMqq-i 
term,  the  escape  was  proved.  The  bond  (which  was  in  printed  form)  '-  -^ 
was  produced;  and  appeared  to  be  complete  in  the  obligatory  part  containing 
the  names  of  Turner  and  his  two  bail  as  obligors.  The  condition  in  the  usual 
form,  recited  that  the  above  bounden  Thomas  Smedley  Turner,  had  been  taken 
by  virtue  of  a  writ  against  the  said  Thomas  Smedley  Turner,  and  that ''  a  copy 
of  the  said  writ,  together  with  every  notice  or  memorandum  subscribed  thereto, 
and  all  endorsements  ^hereon,  was,  on  execution  thereof,  duly  delivered  to  the 

said }  and  whereas  he  is  by  the  said  writ  required  to  cause  special  bail 

to  be  put  in  for  him  in  the  said  Court  to  the  said  action  within  eight  days  after 
execution  thereof  on  him,  inclusive  of  the  day  of  such  execution ;  now  the  con- 
dition of  this  obligation  is  such,  that  if  the  said do  cause  special  bail  to 

be  put  in  for  him  to  the  said  action  in  his  Majesty's  said  Court,  as  required  by 
the  said  writ,  then,  &c.''  The  two  blanks  were  not  filled  up.  The  defendants' 
counsel  contended  that  this  bond,  notwithstanding  the  omissions,  supported  the 
plea.  The  learned  Judge  refused  to  nonsuit,  but  gave  leave  to  move  for  a  non- 
suit, and  a  verdict  was  returned  for  the  plaintiff  for  55^.  bs.  6d.,  the  sum 
endorsed  on  the  capias  for  bail. 

On  the  same  day  (Tuesday,  November  3d,)^ 

Alexander  moved  accordingly.  This  condition  was  sufficient  under  the  issue 
on  the  second  plea.  The  obligatory  port  gives  the  full  names  of  the  obligors ; 
and  the  recital,  at  the  commencement  of  the  condition,  gives  *the  name  ptenoA-i 
of  the  party  arrested,  and  shows  that  the  writ  was  against  him  by  that  ^  -* 
name  :  then  the  condition  recites,  that  a  copy  of  the  $aid  writ  was,  on  the  exe- 
cution thereof  J  duly  delivered  "  to  the  said ."     The  due  delivery  could 

only  be  made  to  the  party  arrested,  and  the  blank  must,  therefore,  be  read  as  if 
filled  up  with  Turner's  name.  The  recital  then  continues,  '<  And  whereas  he 
is  required  by  Hie  said  writ/'  &c, ;  the  requisition  of  the  writ  could  only  be  upon 
the  party  arrested.     So  the  word  Am,  occurring  twice  immediately  after,  must 

be  referred  to  Turner.     Then  follows  the  condition,  "  that  if  the  said do 

cause  special  bail  to  be  put  in  for  him ;"  there  can  be  no  doubt  that  the  blank 
means  the  same  person  as  the  word  him,  which  must  refer  to  the  person  referred 
to  by  the  word  him  just  before ;  and  that  clearly  identifies  the  whole  with  Tur- 
ner, the  defendant  named  in  the  writ.     The  doctrine  of  intendment  was  carried 

'  Before  Lord  Dknman,  C.  J.,  Pattbson,  Williams,  and  Colbridob,  Js. 
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qaite  as  far  as  this  in  Coles  v.  Hulme,  8  B.  &  C.  568,  where,  id  an  action  on  a 
bond  for  7700/.,  issue  being  joined  on  non  est /actum  the  bond  produced  had  in 
the  obligatory  part  merely  7700,  without  anything  to  designate  pounds.  By 
the  condition,  it  appeared  that  the  bond  was  given  to  secure  various  sums  of 
money  composed  of  pounds ;  and  Lord  Tenterden,  at  Nisi  Prius,  held,  that 
from  this  the  word  '*  pounds"  might  be  intended  in  the  obligatory  part :  and 
the  Court  refused  a  rule  for  a  nonsuit.  Lord  Tbntebdbn,  in  bank,  said,,  *'  In 
every  deed  there  must  be  such  a  degree  of  moral  certainty  as  to  leave  in  the 
mind  of  a  reasonable  man  no  doubt  of  the  intent  of  the  parties.     The  question 

r*23l1  ^°  ^^^  ^^^^  ^^'  ^^®^^^'  ^^^^  '^^  "^^^  ^^^^  ^^^^  ^^^  degree  of  moral 
I-  -*  certainty  as  to  the  species  of  money  in  which  the  party  intended  to 
become  bound?"  And  Batlet,  J.,  said,  *'  It  has  been  decided,  that  in  further- 
ance of  the  obvious  intent  of  the  parties,  even  a  blank  may  be  supplied  in  a 
deed."  The  reporters  suggest  in  a  note,  that  the  decision  alluded  to  was  Lord 
Say  and  Seal's  Case,  10  Mod.  45,  where  this  Court  supplied  the  name  of  the 
bargainor,  in  the  operative  part  of  a  bargain  and  sale  to  make  a  tenant  to  the 
prmcipe,  the  other  parts  of  the  deed  enabling  them  to  do  so ;  and  the  decision 
was  affirmed  in  the  House  of  Lords :  Lord  Say  and  Scale  v,  Lloyd,  4  Bro.  P. 
C.  73  (2d  edit.).  In  tbe  same  note,  other  cases  are  cited  to  a  similar  effect;  and 
among  others,  Langdon  v.  Goole,  3  Lev.  21,  which  strongly  resembles  the  pre- 
sent case.  The  nature  of  the  instrument  here  is  in  favor  of  the  desired  in- 
tendment ;  for,  by  stat.  23  H.  6,  c.  10,  s.  7,  the  form  of  the  condition  is  pre- 
scribed, *'  that  the  said  prisoners  shall  appear,"  &c. ;  and  stat.  2  W.  4,  c.  39,  s. 
4,  directs  that  the  copy  shall  be  ''  delivered  to  every  person  upon  whom  such 
process  shall  be  executed ;"  and  the  act  last  mentioned  supplies  the  form  of  the 
capias  (sched.  No.  4),  ''safely  keep"  the  party  to  be  arrested  << until  he  shall 
have  given  you  bail."  Now,  here  the  name  of  the  person  who  is  prisoner,  and 
upon  whom  the  process  is  executed,  clearly  appears  by  the  recital  in  the  condi- 
tion ;  and,  as  the  Court  must  know  judicially  to  whom  the  writ  was  to  be  de- 
livered, and  who  was  to  be  put  in  bail,  they  will,  from  this  knowledge,  and  to 
avoid  presuming  a  violation  of  duty,  supply  the  two  blanks.  In  Flight  v.  Lord 
Lake,  2  New  Ca.  72,  the  column  in  the  memorial  of  an  annuity,  which,  by  stat. 
r^oa-t  53  G.  3,  c.  141,  s.  2,  should  have  '''been  headed,  ''  Person  or  persons  for 
I-  -*  whose  life  or  lives  the  annuity  or  rent  charge  is  granted,"  was  headed  thus, 
^  Person  for  whose  the  annuity  is  granted ;"  and  the  Court  supplied  the  word 
"  life,"  TiNDAL,  C.  J.,  saying,  '*  The  only  question  is,  whether  any  person 
applying  an  ordinary  understanding  to  this  memorial  could  misapprehend  what 
was  intended."     That  is  the  fair  criterion  in  the  present  instance. 

The  Court  took  time  to  speak  to  Littlsdale,  J.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  on  this  day  said  :  We  are  of  opinion  that  there  is  no 
ground  for  granting  a  rule.  Rule  refused. 


The  KING  v.  The  Marchioness  Dowager  of  DOWNSHIBE.    Nov.  18. 

An  indictment  for  obstraction  of  a  pablic  way,  doBcribing  it  as  from  A.  towards  and  unto 
B.,  is  satisfied  by  proof  of  a  public  way  leading  from  A.  to  B.,  though  taming  back- 
wards between  A.  and  B.  at  an  acute  angle ;  and  though  the  part  from  A.  to  the 
angle  be  an  immemorial  way,  and  the  part  from  the  angle  to  B.  be  recently  dedicated. 

B.  was  a  chnroh:  the  path  from  A.,  after  passing  the  point  at  which  the  obstruotioii 
took  place,  reached  the  ohurchyard,  but  not  tiie  church,  before  reaching  the  angle : 
Held  by  Lord  Dekmav,  C.  J.,  and  semble,  per  Colbbidob,  J.,  that  this  proof  would 
not  have  supported  an  indictment  describing  the  whole  as  an  immemorial  way. 

iNMOTBfXNT  for  obstructinff  <<  a  certain  common  and  public  footpath,  leading 
from  the  taropike  road  from  the  parish  of  Ombersley  to  the  parish  of  Holt,  in 
the  county,  &o.,  towards  and  unto  the  parish  church  of  the  said  parish  of 
Ombersley."  Plea,  Not  Quilty.  On  the  trial  before  Williamb,  J.,  at  the 
Worcester  Summer  Assises;  1884,  the  obetruction  was  proved;  but  a  question 
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arose  whether  the  path,  shown  to  he  obstructed,  answered  the  description  in  the 
indictment.  The  path  ^commenced  at  a  point  in  the  turnpike  road  from  r^cossi 
Ombersley  to  Holt,  and  thence  was  continued  to  a  gate  opening  into  ^  -* 
an  enclosure,  on  the  western  side  of  that  enclosure.  The  obstruction  was  between 
this  gate  and  the  point  before  mentioned.  The  enclosure  contained  the  site  of 
the  md  parish  church  of  Ombersley,  which  had  been  pulled  down,  and  the  new 
paris)i  church,  which  had  been  erected,  and  was  made  the  parish  church,  under 
an  act  of  parliament  (54  G.  3,  c.  oczviii.,  local  and  personal,  public).  From 
the  gate  on  the  western  side,  a  path  passed  through  the  enclosure  between  the 
two  sites,  leaving  the  site  of  the  old  church  on  the  right,  and  the  new  church 
on  the  left,  to  a  gate  on  the  eastern  side  of  the  enclosure,  and  so  to  the  Tillaee 
of  Ombersley.  Persons  entering  by  the  western  gate,  going  to  the  old  ohnrch, 
turned  off  to  their  right  from  this  path,  after  entering  the  enclosure,  and  went 
to  the  old  church  by  a  path  in  a  southeastern  direction,  forming  an  obtuse 
angle  with  their  previous  course.  Persons  entering  at  the  western  gate,  and 
going  to  the  new  church,  followed  the  easterly  direction  further  on,  and  then 
turned  off  to  their  left,  by  a  gravelled  path,  in  a  northwestern  direction,  forming 
an  acute  angle  with  their  previous  course,  and  coming  up  to  the  new  church 
itself.  Sometimes,  however,  persons  going  to  the  new  church,  almost  imme- 
diately after  entering  the  western  gate,  quitted  the  path  running  through  the 
enclosure  from  west  to  east,  and,  turning  to  the  left,  crossed  the  churchyard  to 
the  new  church  in  a  northeastern  direction,  forming  an  obtuse  angle  with  their 
previous  course,  and  some  evidence  was  given  to  show  that  the  grass,  on  the 
part  of  the  churchyard  traversed  by  this  last-mentioned  route,  was  kept  mown 
for  the  convenience  of  persons  frequenting  '^'the  new  church ;  but  this  r^icoqi-i 
was  not  fiilly  established.  The  spaces  round  the  sites  of  the  old  church  ^  -' 
and  the  new  church,  on  the  right  and  left  respectively  of  the  path  from  the 
western  to  the  eastern  gate  of  the  enclosure,  were  called  respectively  the  old 
and  new  churchyards,  but  they  were  open  to  each  other,  and  both  within  the 
one  enclosure.  The  path,  from  the  point  in  the  road  from  Ombersley  to  Holt 
to  the  western  gate  of  the  enclosure,  was  an  immemorial  public  path,  and  so  was 
the  path  leading  from  west  to  east  through  the  enclosure,  and  that  connecting 
the  last-mentioned  path  with  the  old  church ;  but  the  public  paths,  if  any,  con- 
necting the  path  from  west  to  east  with  the  new  church,  did  not  exist  before 
the  new  church  was  built.  The  defendant's  counsel  objected  that  the  parish 
church,  mentioned  in  the  indictment,  must  be  considered  to  be  the  new  parish 
church ;  and  that  the  evidence  did  not  show  that  this  was  a  terminus.  His 
Lordship  took  a  note  of  the  objection,  and  permitted  the  case  to  proceed  :  and 
he  finally  left  it  to  the  jury,  whether  the  path  up  to  the  new  church  had  been 
dedicated  to  the  public.  Verdict,  Guilty.  In  Michaelmas  term,  1834,  Jervis 
obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  be  entered  for  the  defendant,  or  a  new  trial  be  had,  on  the  ground  of 
misdirection. 

Tal/ourdy  Seijt.,  Godson,  and  W.  J.  Alexander j  now  showed  cause,  first, 
the  terminus  is  correctly  described.  Even  if  the  path  do  not  actually  come  up 
to  the  edifice  of  the  church,  it  does,  undisputably,  conie  to  the  churchyard,  and 
that  sufficiently  answers  the  description  '^  towards  and  unto  the  church."  Such 
a  description  '^'cannot  possibly  mislead;  and  the  obstruction  itself  was  r^eno^-i 
at  an  earlier  part  of  the  path ;  so  that  there  is  no  necessity  to  construe  ^  ^ 
this  part  of  the  description  very  strictly.  Thus  in  Gierke  v.  Cheney,  1  Vent. 
13,  it  is  laid  down  that,  if  a  justification  in  trespass  be  made  out  in  virtue  of  a 
road  over  the  locus  in  quo,  it  is  not  material,  after  verdict,  whither  the  road 
leads.  Even  in  the  case  of  a  private  way  it  is  not  necessary  to  describe  the 
intervening  closes;  Simpson  v.  Lewthwaite,  3  B.  &  Ad.  226.  Rouse  v,  Bardin, 
1  H.  Bl.  351,  shows  the  same  of  a  public  highway  of  which  the  termini  are  set 
out.  Lord  LouoHBOROUOH  there  differed  from  the  majority  of  the  Court; 
tmt  the  opinion  of  the  majority  was  upheld  in  Simpson  v.  Lewthwaite,  3  B.  & 
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Ad.  226.  It  is  true  that,  in  Wright  t;.  Rattray,  1  East,  877,  a  way,  described 
in  the  declaration  as  leading  from  A.  over  a  close  of  the  defendant,  to  B.,  was 
held  not  to  be  established  by  proof  of  a  way  passing  from  A.,  over  the  defen- 
dant's close,  towards  B.,  bat  intercepted,  between  the  defendant's  close  and  B., 
by  a  close  over  which  there  was  no  way  :  that  was  because  the  easement  was 
described  to  be  where  it  could  not  be.  The  party  conid  not  get  by  that  way  to 
B.  And  Lord  Kenyon  suggested  that,  if  the  way  had  been  described  as 
towards  B.,  it  would  have  been  good.  That  is  so  here.  In  Allen  v,  Ormond, 
8  Easty  4;  it  was  held  that  a  private  right  of  way,  laid  as  unto  and  into  a  public 
highwayy  was  proved  by  evidence  of  a  private  way  leading  to  a  public  footway^ 
though  perhaps  the  declaration  might  have  been  specially  demurred  to  for  want 
of  certainty.  Secondly,  the  path  does  in  fact  lead,  by  a  route  which  deviates 
P^og-.  from  a  direct  line  only  '^'by  an  obtuse  angle,  up  to  the  edifice  of  the 
I-  ^  churchy  by  the  first  turning  to  the  left,  over  the  mown  grass.  [WlL- 
LlAMSy  J.  You  can  hardly  carry  that  evidence  so  far  as  to  make  out  a  path 
oyer  the  grass.]  Thirdly,  the  path  actually  reaches  to  the  edifice  of  the  church, 
by  the  gravelled  path  in  the  northwestern  direction.  It  is  certainly  reflected 
back  at  an  acute  angle ;  but  this  b  immaterial.  It  is  not  necessary  that  the 
path  should  be  straight ;  nor  are  there  any  rules  limiting  the  degree  in  which  it 
may  deviate  from  straightness.  It  would  be  different  if  the  path,  as  described, 
could  not  lead  to  the  terminus  without  actually  retracing  some  part  backwards. 
That  was  the  case  of  Bex  v.  Great  Canfield,  6  Esp.  186. 

Jervit,  Whately,  and  Talbot,  contri.  It  is  laid  down  by  Taunton,  J.,  in 
Simpson  v,  Lewthwaite,  3  B.  &  Ad.  238,  that  in  pleading  a  public  highway  it 
is  not  necessary  to  set  out  the  termini,  but  in  pleading  a  private  highway  both 
termini  must  be  set  out  with  certainty.  But,  if  the  termini  of  a  public  high- 
way be  professedly  set  out  as  here,  they  must  be  proved  as  laid.  Here  they  are 
not  BO  proved.  The  path  should  be  shown  to  reach  actually  up  to  the  terminus, 
the  church.  One  test  of  this  is,  that,  if  this  indictment  be  supported,  the  de- 
fendant will  be  charged  with  the  repair  of  all  up  to  the  church ',  therefore  no- 
thing less  ought  to  be  proved.  Again,  if  she  were  hereafter  indicted  for  the  same 
obstmction,  and  the  indictment  were  to  describe  the  path  properly  as  terminating 
at  the  western  gate,  this  record  would  not  support  a  plea  of  auterfois  acquit; 
rMoji  ^^^  ^^  would  be  said  that  the  previous  acquittal  might  have  been  for  an  *ob- 
*-  -^  struction  between  the  western  gate  and  the  church.  Simpson  v.  Lewth- 
waite, 3  B.  &  Ad.  226,  and  Bouse  v.  Bardin,  1  H.  Bl.  851,  show  merely  that 
the  mention  of  the  closes  between  the  termini  is  not  necessary.  Here  the  objec- 
tion is,  that  the  termini  themselves  are  falsely  laid,  and  the  path  is  deswibed 
as  extending  farther  than  it  actually  does  extend.  Jackson  v.  ShillitO;  cited  in 
Wright  V.  Rattray,  1  East,  881,  is  distinguishable  on  the  same  ground :  there 
the  party  was  entitled  to  go  from  one  terminus  to  the  other,  as  h^  claimed, 
although  part  nf  the  intermediate  road  was  not  an  easement,  but  his  own  close. 
But,  where  the  party  had  actually  claimed  a  right  of  way  over  a  close,  which  close 
was  not  his  own,  and  over  which  there  was  no  way,  it  was  held  that,  as  he  could  not 
reach  the  terminus  named  by  the  described  way,  the  variance  was  fatal;  Wright 
V.  Battray,  1  East,  377.  That  case  is  precisely  in  point ;  for  here  the  path  does 
not  reach  the  terminus  named :  the  language  of  Dodderiboe,  J.,  in  Slowman 
V.  West,  Palm.  387,  cited  in  Wright  v,  Rattray,  1  East,  377,  goes  still  further. 
It  is  said  that  the  terminus  is.  referred  to  only  by  the  word  "  towards."  But 
the  expression  is  << towards  and  unto:"  <<anto"  means  more  ttian  << towards." 
In  Lempriere  v.  Humphrey,  3  A.  &  E.  181,  this  Court  held  that,  where  an 
abuttal  was  referred  to  in  pleading  by  the  word  '<  towards,"  and  the  other  side 
did  not  complain  of  the  uncertainty,  but  pleaded  over,  the  party,  setting  out 
the  abuttal  might  apply  the  description  to  a  place  not  contiguous  to  the  abuttal, 
though  the  word  << towards"  was  improperly  used.  That  shows  that  the  word 
pAooi  ''unto"  restricts  the  description  *much  more  closely  than  the  word 
^     ^  <<  towards."     Then,  if  it  be  necessary  to  show  that  the  path  reaches  the 
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terminus  named,  does  this  path  do  so  ?  It  is  attempted  to  establish  this  in  two 
ways.  The  first  is  by  the  passage  said  to  take  place  over  the  grass  in  the  church- 
yard, which  has  no  requisite  of  a  path.  The  other  is  by  resorting  to  the  path 
which  turns  baols  towards  the  church,  at  an  acute  angle  with  the  line  of  path 
previously  gone  over.  If  that  were  sufficient,  any  route,  however  circuitous  and 
indirect,  by  which  it  was  possible  to  get  from  one  point  to  another,  might  be 
described  as  a  path  from  the  one  to  the  other.  It  must  be  understood  that  the 
path  should  lead,  in  the  common  sense  of  the  words,  from  terminus  to  terminus; 
Rex  V.  Great  Canfield,  6  £sp.  136.  Besides,  if  this  indirect  path  be  resorted 
to,  the  objection  arises,  that  what  is  called  a  path  is  in  fact  two  paths;  one  being 
ancient  and  immemorial,  and  the  other  recently  dedicated.  Had  the  indictment 
described  the  whole  path  as  immemorial,  it  must  have  failed,  on  proof  that  part 
of  the  path  was  recent.  Here  the  evidence  of  user  showed  the  intention  of  the 
prosecutor  to  treat  the  path  as  ancient  throughout;  and  the  indictment  so  ex- 
plained is  void  for  misdescription. 

Lord  Den  MAN,  C.  J.  It  appears  to  me  that  there  has  been  no  misdirection. 
There  is  a  path  answering  to  the  description  in  the  indictment,  by  which  you 
may  reach  Ombersley  church.  It  is  true  that  in  doing  so  you  must  describe  an 
acute  angle ;  but  that  docs  not  make  a  variance.  Rex  t;.  Great  Canfield,  6  £sp. 
136^  is  the  only  case  which  '''appears  to  raise  the  question  of  misdircc-  rmoQqi 
tion.  But  there,  in  order  to  reach  the  terminus  by  the  path  described,  ^  ^ 
it  was  necessary  to  return  back  over  the  ground  already  passed.  Here,  no  part 
is  passed  over  twice ;  but  the  objection  is  merely  that,  having  reached  a  certain 
point,  it  is  necessary  to  turn  at  an  acute  angle,  and  go  on  to  the  church  by  a 
different  path.  But  this  latter  part  of  the  path,  though  new,  is  as  much  a  pub- 
lic path  as  the  rest ;  so  that  no  difficulty  arises  in  that  respect.  If  the  whole 
path  were  described  as  immemorial,  there  would  certainly  be  a  variance.  As  to 
the  suggestion  respecting  a  second  indictment,  and  plea  of  auterfois  acquit,  I 
do  not  feel  the  difficulty:  it  would  always  be  necessary  to  show  where  the 
obstruction  complained  of  in  the  former  indictment  took  place. 

Patteson,  J.  I  think  there  is  no  misdirection.  I  was  struck  with  the  argu- 
ment, that  part  of  the  footpath  in  question  was  an  ancient  way,  and  part  a  way 
newly  dedicated.  But,  upon  consideration,  I  think  that  creates  no  difficulty. 
If  it  make  up  one  entire  road,  it  is  immaterial  at  what  time  the  several  parts 
became  public.  If,  as  in  Rex  t;.  Great  Canfield,  6  £sp.  136,  the  description 
could  have  been  satisfied  only  by  going  to  al  certain  point,  and  then  returning 
back  by  the  same  route,  it  would  have  been  a  different  case :  but  here  you  go 
along  an  ancient  highway,  and  make  an  angle  backwards,  but  do  not  retrace 
any  part. 

CoLERiDQE,  J.  I  am  of  the  same  opinion.  If  the  path  were  claimed  as  an 
immemorial  highway,  I  should  *feel  a  difficulty ;  but  that  is  not  so.  The  r^niQi 
user  sufficiently  makes  them  one,  for  the  purpose  of  the  indictment,  *-  ^ 
provided  the  jury  find  that  all  is  a  public  highway  to  the  church,  though  a  cir- 
cuitous one.  Perhaps  it  is  rather  in  favor  of  the  prosecution,  that  the  attempt 
to  show  a  way  over  the  grass  failed ;  for  the  inference  is  stronger  that  the  other 
route  is  the  path. 

Williams,  J.  I  thought  the  evidence  sustained  the  allegations,  and  that 
there  was  no  variance.  The  question  comes  shortly  to  this:  do  the  words 
« towards  and  unto  "  imply  any  degree  of  directness  f  There  is  no  nile  which 
lays  down  that^  because  a  road  forms  an  acute  angle  in  order  to  reach  a  terminus, 
it  does  not  lead  ''  towards  and  unto  "  the  terminus.  Rule  discharged. 


*BROWN  and  Others  v.  TAYLEUR.    Nov.  19.  [*241] 

Inrarance  on  a  ship  ''at  and  ftom  her  port  of  lading  in  North  America  to  Idverpool." 
She  took  in  part  of  her  cargo  at  E.,  in  New  Bninawiok,  and  then  sailed  from  thenee 
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to  B.,  is  the  ssme  proTince,  Beren  miles  distant,  on  the  same  bay  of  the  sea.  She 
there  completed  her  cargo,  and  then  returned  to  E.,  to  receive  proyisions,  &c.,  after 
which  she  sailed  for  England,  and  was  lost  on  the  Toyage.  B.  was  not  in  the  way 
from  K.  to  liyerpool.  B.  and  E.  were  situate  on  creeks  opening  into  the  bay,  and 
were  spoken  of  by  some  persons  as  ports,  but  neither  of  them  had  a  custom-house. 
They  had  custom-house  officers,  and  were  under  the  jurisdiction  of  the  custom-house 
of  St.  John,  New  Brunswick. 
Held  that,  after  the  ship  had  begun  to  load  at  E.,  that  was  her  port  of  lading ;  that  the 
term  **  port  of  lading"  in  the  policy  did  not  allow  of  her  afterwards  going  to  B.,  and 
thai  her  doing  so  was  a  deyiation. 

Assumpsit  on  a  policy  of  insurance.  On  the  trial  before  Lord  Denman, 
C.  J.;  at  the  sittings  in  London  after  Trinity  term,  1834,  it  appeared  that  the 
insurance  was  upon  goods  and  merchandise,  and  also  npon  the  body,  tackle,  &c., 
of  and  in  the  ship  Penrith,  <<  lost  or  not  lost,  at  and  from  her  port  of  lading  in 
North  America,  to  Liverpool ;"  beginning  the  adventure  upon  the  goods  from 
the  loading  thereof  on  board,  &c.  A  total  loss  was  proved ;  but,  upon  the  case 
for  the  plaintiffs.  Sir  James  Scarlett,  for  the  defendant,  contended  that  there 
had  been  a  deviation.     The  evidence  on  this  point  was  as  follows : — 

The  Penrith  was  launched  at  Cocagne,  in  the  province  of  New  Brunswick, 
at  the  end  of  June,  1828.  Her  burden  was  510  tons.  A  few  days  after  she 
was  afloat,  she  began  to  take  in  a  cargo  of  timber  at  Cocagne,  and  she  continued 
to  do  80  for  three  weeks.  The  lower  hold,  which  would  contain  from  400  to  500 
tons,  was  loaded  at  Cocagne.  During  this  time  the  vessel  was  described  in  evi- 
dence, as  lying  "  in  the  stream,  inside  of  the  Cocagne  bar."  On  the  Ist  of 
August,  she  sailed  from  thence  to  Buktouche,  described  by  different  witnesses 
as  five,  and  seven,  miles  distant,  to  complete  her  loading.  She  arrived  there  in 
a  few  hours.  Cocagne  and  Buktouche  are  situate  on  different  creeks  of  the  same 
bay.  Buktouche  is  not  in  the  line  of  voyage  from  Cocagne  to  Liverpool. 
1^ jo-i  ^he  Penrith  lay  off  Buktouche  three  weeks  to  take  in  the  residue  of 
>•  ^  her  cargo,  and  returned  to  Cocagne  on  the  22d  of  August  to  receive  pro- 
visions, water  and  wood,  and  to  get  the  ship  ready  for  sea ;  but  she  took  no  ad- 
ditional cargo,  unless  (which  was  mentioned  as  doubtful)  a  few  pieces  of  timber 
on  the  deck.  She  sailed  for  England  on  the  31st  of  August,  and  was  lost  on 
the  voyage.  Cocagne  was  spoken  of  by  witnesses  as  a  '<  harbor,"  and  a  **  port," 
and  Buktouche  as  a  '<  port,"  but  neither  had  a  custom-house,  though  there  were 
officers  of  customs  at  both  places,  and  it  appeared  that  both  were  within  the 
jurisdiction  of  the  custom-house  of  St.  John,  New  Brunswick.  The  Penrith, 
though  built  at  Cocagne,  was  registered  at  the  port  of  St  John.^  The  letter 
ordering  the  insurance  was  dated  August  25th,  1828. 

The  Lord  Chief  Justice  gave  leave  to  move  to  enter  a  nonsuit  on  the  objec- 
tion taken,  and  the  plaintiffs  had  a  verdict.  In  the  following  term  a  rule  nisi 
was  obtained  for  entering  a  nonsuit,  or  for  a  new  trial  upon  grounds  which  it 
is  unnecessary  to  notice,  as  the  decision  of  the  Court  did  not  turn  upon 
them. 

Sir  J.  CampbeUj  Attomey-Greneral,  Wightman  and  Orompton  now  showed 
cause.  At  all  events  there  is  no  ground  for  a  nonsuit,  because  there  was  some 
evidence,  at  least,  upon  which  the  jury  might  be  asked  whether  Cocagne  and 
piA|Q-|  Buktouche  were  not  parts  of  the  '^'same  port  of  lading,  within  the 
'-  -*  meaning  of  this  policy.  It  is  not  questioned  the  ship  was  bond  fide 
employed,  at  both  places,  in  taking  in  her  homeward  cargo,  and  that,  if  the 
word  '<  port "  in  the  policy  had  been  <<  ports,"  she  would  have  been  protected. 
The  intention  clearly  was  that  the  vessel  should  be  covered  by  the  policy,  while 
iairly  employed  in  taking  in  her  cargo  in  North  America.     For  the  purposes  of 

^  It  appears  on  referenoe  to  a  map,  that  St.  John  is  on  one  side,  Cocagne  and  Buk- 
toQche  on  the  other,  of  the  neck  of  land  which  joins  New  Brunswick  to  Nova  Scotia.  St. 
John  is  on  the  bay  of  Fnndj.  Cocagne  and  Buktouche  are  in  the  gulf  of  St.  Lawrence, 
etch  at  the  mouth  of  a  river.  The  ^stance  ftrom  St.  John  to  Cocagne  by  land  appears 
to  be  about  100  miles,  in  a  direct  line. 
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the  insaranee,  Gocagne  and  Buktonehe  might  both  be  considered  as  the  port  of 
lading.  It  is  as  if  thej  were  different  parts  of  the  cove  of  Cork,  or  any  similar 
harbor.  In  point  of  fact  it  is  well  understood  that,  on  coasts  where  wood  is 
taken  in,  ships  go  from  creek  to  creek  for  the  purpose ;  and  the  present  policy 
may  haye  been  framed  as  it  is  with  a  view  to  that  practice.  There  is  no  reason 
for  restricting  the  term  ''port"  to  the  first  place  to  which  a  yessel  loads  a  piece 
of  timber.  Suppose  this  insurance  had  been  ''at  and  from  her  port  of  lading 
in  Jamaica ;"  Gruikshank  v.  Janson,  2  Taunt.  301 ;  and  Warre  i?.  Miller,  4  B. 
&  C.  538,  show  that,  in  that  case,  going  from  one  part  of  the  island  to  another, 
in  any  direction,  for  a  legitimate  purpose  would  not  have  vitiated  die  policy. 
Bond  V.  Nntt,  2  Cowp.  601,  is  to  the  same  effect.  In  Constable  v.  Noble,  2 
Taunt.  403,  which  may  be  cited  for  the  defendant,  it  was  held  that  a  policy  at 
and  from  Lyme  did  not  protect  a  voyage  from  Bridport  Harbor,  which  is  within 
the  port  of  Lyme ;  but  there  a  place  was  named  in  the  policy,  and  the  voyage 
was  commenced  in  a  different  place.  So  in  Payne  v.  Hutchinson,  2  Taunt.  405 
note  (a),  a  ship  insured  from  Caermarthen  sailed  from  Uanelly,  which  is  a 
member  of  the  port  of  Caermarthen,  and  the  voyage  was  '^'held  not  to  rnc<}^4i 
be  protected :  but  there  also,  the  place  named  in  the  policy  was  diffe-  ^  ^  -^ 
rent  from  that  at  which  the  voyage  commenced ;  and  the  policy  was  '^  at  and 
from  Caermarthen ''  (not  the  port  of  Caermarthen),  whicH  evidently  could  not 
mean,  at  and  from  Llanelly.  And  the  two  places  had  distinct  custom-houses. 
The  vessel  cleared  out  from  Llanelly,  not  Caermarthen.  To  make  the  present 
case  at  all  similar  to  that,  the  Penrith  should  have  cleared  out  from  Buktouche. 
Cocagne  and  Buktouche  may  be  distinct  harbors,  but  they  are  not  distinct  ports. 
They  are  inconsiderable  places  on  the  coast,  not  having  their  own  custom-houses, 
but  subordinate  to  that  of  St.  John.  A  ship  built  at  Cocagne  is  registered  at 
St.  John.  In  Warre  v.  Miller,  4  B.  &  C.  545,  Abbott,  C.  J.,  observed  that  it 
did  not  appear  whether  there  was  any  port,  properly  so  called,  in  Grenada;  but 
he  relied  on  the  fact  that  there  was  only  one  custom-house  for  the  whole  island, 
and  adopted  the  propositioQ,  there  urged  in  argument,  that  G-renada  must  be 
considered  ss  all  one  place.  It  is  also  to  be  observed  here,  that  the  letter  order- 
ing the  insurance  was  dated  August  25th  :  at  that  time  the  Penrith  had  returned 
to  Cocagne,  and  there  was  nothing  that  could  be  called  a  deviation  afterwards. 

Matde  and  Sir  W.  W,  FoUeU  contrk.  First,  as  to  the  nonsuit.  The  Lord 
Chief  Justice,  when  he  overruled  the  objection  and  reserved  leave  to  move, 
must  be  considered  as  having  directed  the  jury  that,  if  the  particular  facts 
relied  upon  by  the  defendant  were  proved,  they  could,  legally,  make  no  diffe- 
rence as  to  the  verdict.  The  distinction  between  '^  port"  and  "  ports,"  in  such 
*a  case  as  this,  is  practically  important.  If  the  ship  might  sail  to  pir245l 
several  places  to  take  in  her  cargo,  the  risk  was  greater,  especially  ^  ^ 
where  the  vessel  was  to  sail  late  in  the  year.  The  Penrith,  when  at  Cocagne, 
was  lying  in  a  river,  which  was  a  harbor,  and  she  went  into  the  open  sea  to 
reach  Buktouche.  According  to  the  argument  for  the  plaintiffis,  she  might 
have  gone  in  the  same  manner  to  any  place  in  North  America,  without  de- 
viating )  and  the  policy  must  be  read  as  if  the  words  <'  her  port  of  lading  in'' 
were  omitted.  The  usual  form,  where  it  is  intended  that  a  vessel  shall  go  to 
different  places,  is  to  say  "  port  or  ports ;"  to  give  liberty  to  touch  at  different 
ports ;  and  to  specify  "  port  or  ports  of  discharge."  Here  the  words  are  "  port 
of  lading."  If  Cocagne  and  Buktouche  are  not  one  port  within  the  meaning  of 
those  words,  the  plaintiff's  case  fails,  unless  "  port"  can  be  shown  to  mean  the 
same  as  "  port  or  ports."  The  word  "  port"  must  be  taken  in  the  common 
acceptation,  as  signifying  a  harbor  or  haven.  If  a  vessel  were  lying  within  a 
place  which  in  the  common  acceptation  is  a  port,  and  merely  shifted  from  one 
quay  to  another,  it  could  not  be  said  that  she  deviated  within  the  meaning  of 
this  policy:  but  removing  from  Cocagne  and  Buktouche  is  going  to  a  place 
entirely  different.  And  if  more  than  distinctness  of  situation  is  insisted  upoo, 
to  constitute  different  ports,  here  it  appeared  that  both  places  had  custom-house 
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officers,  and  that  the  necessarj  onstom-house  regulations  for  taking  ont  a  cargo 
might  be  fullQled  at  either.  If  this  does  not  make  them  distinct  ports  for  the 
purpose  of  the  policy,  it  mast  be  contended  that  the  vessel  might  have  gone  to 
r*9i(M  ^^*  John,  where  the  oustom-hoose  '''was,  without  a  deviation.  In 
L  ^*^-»  Cruickshank  v.  Janson,  2  Taunt.  301,  and  Warre  v.  Miller,  4  B.  &  C. 
538,  the  policies  were  '<  at  and  from  Jamaica,"  and  '^  at  and  from  Grenada.'' 
If  the  policy  here  had  been  at  and  from  <<  North  America,''  and  not  '<  her  port  of 
lading  in  North  America,"  the  case  would,  so  far,  resemble  those ;  but  if  the 
words  in  those  cases  had  been  "  hor  port  of  lading  in"  Jamaica,  or  Grenada,  it 
probably  would  not  have  been  held  that  the  vessel  might  go  to  different  parts 
of  the  island.  Constable  v.  Noble,  2  Taunt.  403,  and  Payne  v,  Hutchinson,  2 
Taunt.  405,  note  a,  have  not  been  distinguished  from  the  present  case.  It  is 
true  that,  in  those  instances,  the  vovage  was  at  and  from  a  place  named ;  but 
the  reasoning  upon  such  cases  is  this.  Either  the  parties  intend  that  there 
shall  be  a  coasting  voyage,  preliminary  to  the  voyage  home,  in  which  case  they 
use  the  words  ''  port  or  ports,"  or  some  equivident  expression,  and  a  higher 
premium  is  given ;  or  they  intend  that  the  insurance  shall  be  at  and  from  a 
single  port  of  lading,  and  use  the  appropriate  words.  In  the  latter  case,  when 
a  port  is  expressly  named,  it  is  not  sufficient  that  the  voyage  be  commenced 
from  some  place  whfch  is  merely  a  member  of  that  port,  if  it  be  actually  a 
distinct  point :  at  all  events  such  a  policy  will  be  taken  to  include  only  some 
one  place  which  in  common  understanding  is  considered  a  port.  Cocagne  and 
Bnktoache  no  more  constituted  one  port,  in  this  point  of  view,  than  London  and 
Gravesend.  If  the  places  are  distinct,  their  distance  from  each  other  is  imma- 
terial. In  Constable  v.  Noble,  2  Taunt.  403,  the  place  in  the  port  of  Lyme 
r^471  ^^^^  which  the  vessel  sailed  (Bridport  '^'harbor)  was  only  nine  miles 
*-  -^  from  Lyme,  at  and  from  which  she  was  insured.  The  observation  upon 
the  date  of  the  letter  does  not  alter  the  case :  the  risk  was  to  begin  at  and  from 
the  port  of  lading,  whatever  that  was,  and  might  commence  before  the  writing 
of  the  letter.  [Pattebon,  J.  In  the  absence  of  fraud.]  If  the  insurers  had 
known  of  a  deviation  before  writing  the  letter,  that  would  be  a  circumstance  of 
fraud ;  but  that  is  not  suggested.  [Pattsson,  J.  Might  not  it  be  put  that 
Buktonehe  was  the  port  of  lading,  and  that  the  ship  called  at  Cocagne  in  her 
way  to  England  ?]  That  could  not  be,  because  she  loaded  between  400  and 
500  tons  of  her  cargo  at  Cocagne,  before  going  to  Buktouche. 

Lord  Denman,  C.  J.  I  think  that  the  rule  for  a  nonsuit  must  be  absolute. 
It  was  clear,  on  the  close  of  the  evidence  for  the  plaintiffs^  that  Cocagne  and 
Buktouche  were  two  distinct  places,  and  two  places  at  each  of  which  there 
might  be  a  lading.  There  was  no  technical  meaning  to  be  attached  to  the 
words  "  port  of  lading."  If  it  could  have  been  shown  that  the  two  places  were 
in  reality  one,  the  plaintifis  should  have  produced  evidence  to  that  effect.  My 
only  doubt  was,  whether  there  should  have  been  a  nonsuit,  or  whether  the 
defendant  should  have  been  called  upon  to  give  evidence  on  the  subject :  but, 
as  the  plaintiffii  themselves  have  made  out  hprimd  facte  case  of  distinctness,  I 
think  the  defendant  is  entitled  to  a  nonsuit. 

Pattsson,  J.  I  am  of  the  same  opinion.  We  cannot  construe  the  words 
"at  and  from  her  port  of  lading,"  as  if  they  were  "  at  and  from  her  ports;" 
r*2481  ^^^  expression  used  points  out  one  single  place.  Nor  can  we  adopt  the 
I  J  ^technical  meaning  which  may  be  ascribed  to  <<  port,"  as  signifying  all 
that  is  subject  to  one  custom-house,  or  one  port  jurisdiction;  the  result  of 
which  would  be  that  a  ship,  under  such  a  policy  as  this,  might  sail  to  every 
part  of  a  district  so  situated.  The  cases  which  explain  the  meaning  of  the  word 
*^  port,"  as  here  used,  are  not  many.  There  is  one  (The  Sea  Insurance  Com- 
pany of  Scotland  v,  Gavin,  4  Bligh,  N.  S.  578 ;  S.  C.  2  Dow  &  Clark,  125), 
wbere  a  brigantine  was  insured  to  Barcelona,  and  at  and  from  thence,  and  two 
other  ports  in  Spain,  to  a  port  in  Great  Britain ;  and  she  put  into  a  place 
ntnate  in  the  recess  of  a  bay,  having  a  custom-house  and  port  captain^  and 
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having  also  warehouses,  and  a  jetty,  with  accommodation  for  small  vessels  only, 
there  l)eing,  however,  convenient  anchorage  for  larger  ones  in  the  roadstead } 
and,  the  ship  having  been  lost  in  the  roadstead,  this  was  held  to  be  a  port 
within  the  meaning  of  the  policy.  Here,  I  think  that  <<  port"  means  the  same 
as  place,  and  that  the  vessel's  place  of  loading  must  be  one  place.  When  she 
had  once  began  to  take  her  cargo  at  Cocagne,  that  was  her  place  of  lading,  and 
her  removal  afterwards  to  Boktouche  was  a  deviation.  The  cases  of  insurance 
at  and  from  Jamaica,  and  Grenada,  do  not  apply.  There  the  words  used  would 
comprehend  all  places  in  the  island.  If  the  policies  in  those  cases  had  said  '^  at 
and  from  her  port  of  lading  in  Jamaica"  or  Grenada,  the  commencement  of  the 
voyage  would  have  been  restricted  to  one  particular  place.  That  the  two  places 
here  are  within  the  jurisdiction  of  a  single  custom-house,  makes  no  difference. 
If  that  entitled  the  ship  to  go  from  one  to  the  other,  she  might  also  have  gone 
to  St.  John.  In  construing  the  word  ^'  port"  as  the  place  of  lading,  ^I  rMioi 
do  not  mean  to  say  that,  if  a  ship  were  at  a  particular  quay  on  a  river,  ^  -' 
as  at  Liverpool,  and  merely  removed  to  another  quay  a  mile  or  two  off,  that 
would  be  a  deviation,  because  the  vessel  there  would  be  all  the  time  in  one  port 
and  place ;  but  it  is  a  deviation  if  she  removes  to  a  different  town,  a  different 
place  of  habitation,  and  a  point  which  might  itself  be  her  place  of  lading.  As 
to  the  date  of  the  letter,  the  policy  would  attach  when  the  vessel  began  to  load ; 
and,  if  an  unknown  loss  had  happened  before  the  writing  of  the  letter,  it  would 
be  covered  by  the  policy.  I  think  that  there  ought  to  be  a  nonsuit,  because 
further  evidence  could  not  have  altered  the  state  of  facts,  or,  if  it  could,  the 
plaintiffs  should  have  offered  it  when  a  nonsuit  was  applied  for. 

Williams,  J.  The  word  used  in  the  policy  is  <<port"  of  lading,  in  the  sin- 
gular number :  we  cannot  construe  that  as  ports.  And  the  moment  the  taking 
in  of  the  cargo  was  begun  at  Cocagne,  that  was  to  be  considered  as  the  port  of 
lading  designated.  Had  evidence  been  given  that,  for  purposes  of  this  kind, 
Cocagne  and  Buktouche  formed  in  fact  only  one  place,  the  case  would  have  been 
different.  But  if,  by  means  of  the  construction  attempted,  places  at  a  distance 
from  each  other  can  be  included  under  the  term  <<  port  of  lading,"  what  rule  of 
restriction  can  be  laid  down  ?  May  the  places  be  fifty,  or  a  hundred  miles  apart  t 
'<  Jamaica,"  and  <<  Grenada,"  in  the  cases  which  have  been  referred  to,  signified 
the  whole  of  those  islands.  It  would  have  been  a  violence  there  to  limit  the 
meaning  of  the  policy  to  a  single  port.  Here,  nothing  warrants  the  extension 
insisted  upon. 

*CoLEBiDQE,  J.  There  must  be  a  nonsuit  in  this  case,  unless  we  are  r^ngQi 
prepared  to  say  that  "  port"  is  equivalent  to  "  ports,"  or  to  "  port  or  "-  -^ 
ports."  The  plaintiffs  must  contend  that  it  is  an  aggregate  term,  comprehend- 
ing  every  member  of  a  port,  together  with  the  chief  port  itself.  But  I  think 
we  are  not  at  liberty  here  to  construe  the  word  with  reference  to  custom-house 
regulations,  but  must  consider  it  merely  as  indicating  a  place.  Looking  at  it 
in  this  way,  can  we  regard  ''port"  as  an  aggregate  term,  comprehending  a  num- 
ber of  neighboring  places  f  I  think  not,  and  for  this  reason  among  others,  that 
it  makes  a  difference  in  the  risk  whether  a  ship  stays  at  one  place  to  load,  or 
goes  on  a  roving  voyage  to  pick  up  a  cargo.  It  is  important  in  these  matters 
that  parties  should  come  to  a  plain  understanding;  and  if  it  is  meant  that  a 
vessel  should  have  the  liberty  of  going  to  a  number  of  places,  though  near  each 
other,  the  party  insuring  had  better  express  it  so,  than  run  a  risk,  at  least,  of 
deceiving  the  underwriters.  Rule  absolute  for  a  nonsuit.' 

>  See,  as  to  the  oonstmotion  of  the  word  <'  port,"  The  Hull  Dock  Company  v.  Browne, 
2  B.  &  Ad.  48. 


*MINTER  V.  WILLIAMS.     Nov,  20.  [*251] 

In  a  declaration  for  infringing  a  patent  which  granted  that  the  plaintiff,  and  no  othersi 
should  "  make^  ute,  ezerdie,  and  vend  "  his  invention,  and  forbade  all  persons  to  ''make, 
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use,  or  put  in  pimotioe"  the  same,  or  to  oounterfeit  or  imitftte  it,  without  the  plaintiff's 
license,  the  plaintiff  alleged  that  the  defendant  without  his  license  expoted  to  taU 
articles  intended  to  imitate,  and  which  did  imitate,  his  inyention : 
Held,  on  general  demurrer,  that  the  count  was  bad,  as  not  stating  anything  which  was 
necessarily  an  infringement  of  the  patent. 

Case  for  infringing  the  plaintiff's  patent  for  a  reclining  chair.  The  first 
count  of  the  declaration  set  out  the  patent,  by  which  his  Majesty  granted  to  the 
plaintiff,  his  executors,  &o.,  full  power,  sole  privilege,  &;o.,  that  he,  they,  and 
erery  of  them,  and  no  others,  at  all  times  thereafter  during  the  term  of  four- 
teen years,  "  should  and  lawfully  might  make,  use,  exercise;  and  vend  his  said 
invention,''  within  England,  &c.,  and  should  have  the  whole  profit^  benefit,  &c., 
of  the  said  invention  during  the  term.  And,  to  the  end  that  he  and  they  might 
have  the  foil  benefit  and  sole  use,  &g.,  his  Majesty,  by  a  subsequent  clause, 
commanded  all  persons  nn  England,  &c.,  that  neither  they  nor  any  of  them 
during  the  term,  either  directly  or  indirectly  should  make,  use,  or  put  in  practice, 
the  said  invention  or  any  part  of  the  same,  or  in  anywise  counterfeit,  imitate, 
or  resemble  the  same,  nor  should  make  or  cause  to  be  made  any  addition  there- 
unto or  subtraction  from  the  same,  whereby  to  pretend  himself  or  themselves 
the  inventor  or  inventors  thereof,  without  the  license,  consent,  or  agreement  of 
the  plaintifiT;  his  executors,  &c.  The  count  went  on  to  state  that  the  defendant, 
contriving  to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits,  &c.,  which  he 
might  and  would  otherwise  have  derived  from  the  sole  making,  using,  exercising 
and  vending  of  the  said  invention,  after  the  making  of  the  letters  patent  and  enroll- 
ing of  the  specification,  and  within  the  term  of  years,  &c.,  unlawfully  and  unjustly, 
r**^521  ^^^^^^^  ^°7  ^^^^  license  as  by  the  letters  I'patent  was  made  requisite, 
^  "  ^  did  make,  use,  and  put  in  practice  the  invention,  viz.,  by  making  and 
vending  divers,  to  wit,  one  hundred  chairs  in  imitation  of  the  said  invention. 
The  fourth  count,  incorporating  by  reference  all  the  introductory  statement  of 
the  first,  alleged  that  the  defendant  did  wrongfully  and  without  license  expose 
to  taU  divem,  viz.,  one  hundred,  other  chairs  which  were  intended  to  imitate 
tod  resemble,  and  did  imitate  and  resemble,  the  said  invention  of  the  plaintiff, 
in  breach  of  the  said  letters  patent,  and  in  violation  of  the  privilege  so  granted 
to  him  as  aforesaid.     General  demurrer  to  the  fourth  count.     Joinder. 

Ckannell  in  support  of  the  demurrer.  Exposing  to  sale,  merely,  is  no  vio- 
lation of  the  patent.  The  king  grants  to  the  plaintiff,  and  his  representatives, 
that  they  alone,  shall  '<  make,  use,  exercise,  and  vend''  the  invention,  and  that 
they  shall  have  the  whole  profit  and  benefit  of  it ;  and  the  letters  patent  forbid 
soy  other  person  to  '^make,  use,  or  put  in  practice''  the  invention,  or  to  counter- 
feit or  imitate  it.  Exposing  to  sale  is  not  vending,  nor  does  it  come  within  any 
of  the  other  words  of  the  granting  or  the  prohibiting  clause.  In  statutes,  where 
it  is  intended  to  make  the  exposing  to  sale  a  specific  offence,  express  words  are 
used  for  the  purpose,  as  in  the  acts  respecting  the  copyrights  of  books,  8  Ann, 
c.  19, 12  6.  2,  0.  36,  15  6.  3;  c.  53,  and  the  acts  for  protecting  property  in 
pnnu  and  other  works  of  art,  as  8  G.  2,  o.  13,  and  38  G.  3,  c.  71.  So,  by  the 
game  laws,  exposing  to  sale  has  been  made  a  distinct  offence.  There  is  no 
ground  therefore  for  contending  that  an  exposure  to  sale  is  contemplated  in  a 
patent  which  makes  no  specific  mention  of  it.  The  Court  will  not  deviate  from 
rcnro-i  plain  rules  of  construction  to  extend  prohibitions  ^of  this  kind.  Cole- 
^  J  man  v.  Wathen,  5  T.  B.  245,  and  Murray  v.  Elliston,  6  B.  &  Aid.  657, 
show  that  such  has  been  the  principle  of  decision  in  analogous  cases.  (He  was 
then  stopped  by  the  Court.) 

John  Evans,  contrii.  The  count  sufficiently  shows  a  violation  of  the  patent. 
[Patteson,  J.  The  precedents  in  such  cases  always  charge  a  selling.  Can 
you  say  that  an  exposing  to  sale  is  equivalent?]  The  word  ''sell"  does  not 
occur  in  this  patent.  <<  Vend"  is  the  term  used.  Exposing  to  sale  is  vending. 
In  Johnson's  Dictionary,  the  explanation  of  "  to  vend,"  is  "  to  sell ;  to  offer  to 
nle."    In  tHe  Dictionary  of  the  French  Academy,  some  of  the  interpreta- 
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tions  of  ^'yendear''  ^PP^J  ^  ^°  offering  for  sale.  In  Ainsworth'B  Dictionary, 
*' vendo"  is  derived  ftim  "yennm"  and  "do,"  and  is  explained  "  to  sell,  or 
set  to  sale."  This  question,  therefore,  cannot  receive  any  illustration  from  sta- 
tutes in  which  the  word  "vend"  is  not  used.  And  taking  the  word,  as  it  is 
joined  with  others  in  this  patent  ("  make,  use,  exercise,  and  vend  his  said  in- 
vention"), the  natural  and  ordinary  construction  of  it  would  be,  sell,  or  offer 
for  sale.  As  to  the  construction  of  patents  generally,  in  Harmar  v,  Playne,  11 
East,  106,  HoLBOTD^  J.,  then  at  the  bar,  says  in  argument :  "  Patents  were 
formerly  considered  as  injurious  monopolies,  and  were  therefore  construed  by 
the  courts  with  great  strictness ;  but  now  when  a  more  liberal  and  just  view 
of  the  subject  prevails,  they  are  properly  considered  as  highly  advantageous  to 
the  public,  by  holding  out  an  encouragement  to  ingenious  men  to  disclose  their 
inventions ;"  and  Lord  Eldon,  when  presiding  in  C.  B.,  said,  in  a  case  of 
Gartwright  *v,  Arnott,^  in  Easter  term,  1800,  that  they  were  to  be  con-  ^#0541 
sidered  as  bargains  between  the  inventors  and  the  public,  to  be  judged  ■-  ^ 
of  on  the  principle  of  keeping  good  faith  by  making  a  fair  disclosure  of  the  in* 
vention,  and  to  be  construed  as  other  bargains.  But  further,  an  exposing  to 
sale  may  come  within  the  words  "  use "  and  "  exercise."  One  use  which  a 
party  makes,  and  advantage  which  he  derives  from  an  invention,  is  the  reputa- 
tion which  he  gains  in  his  trade  by  offering  the  article  for  sale.  According  to 
the  argument  for  the  defendant,  a  man  might  exhibit  the  article  in  question  for 
sale  with  impunity,  if  he  only  did  it  as  an  agent  for  some  other  person ;  or  at 
least  so  long  as  no  actual  sale  could  be  proved.  In  Jones  v.  Pearce,  Godson  on 
Patents,  Supplement,  pp.  10,  65,  merely  making  the  wheels  which  were  the 
subject  of  the  patent  was  held  by  Pattsson,  J.,  at  nisi  prius,  to  be  an  in- 
fringement. 

Pattxson,  J."  There  no  contest  arose  on  that  point.  The  declaration  con- 
tained a  count  for  making;  and  making,  without  leave  or  license  of  the  patentee, 
was  prohibited  by  the  patent.  Here,  the  prohibitory  part  of  the  patent  does 
not  even  mention  vending.  It  has  hitherto  been  the  practice  of  special  pleaders, 
in  declarations  of  this  kind,  to  pursue  the  language  of  the  patent  in  its  granting 
or  its  prohibitory  part.  The  word,  indeed,  generally  used  has  been,  not  "  vend," 
but  "  sell."  It  cannot  be  doubted,  notwithstanding  the  authorities  referred  to, 
that  there  is  a  great  distinction  between  vending  and  exposing  to  sale.  And 
if  a  new  *term  is  introduced  in  this  patent,  it  is  no  injury  to  the  pa-  r4c255i 
tentee  to  say  that  he  should  follow  the  language  so  introduced,  and  use  I-  -* 
the  word  "  vend"  in  his  declaration.  If  he  will  adopt  a  different  expression, 
and  then  come  to  the  Court  and  maintain  that  it  is  an  equivalent  one,  I  think 
we  ought  not  to  encourage  a  speculation  of  that  kind. 

Williams,  J.    Concurred. 

CoLSRiDOBy  J.  The  granting  part  of  the  patent  authorizes  the  plaintiff  ex- 
clusively to  <<  make,  use,  exercise,  and  vend"  his  invention.  The  prohibitory 
part  forbids  all  persons  to  '<  make,  use,  or  put  in  practice  the  said  invention," 
or  '<  counterfeit,  imitate,  or  resemble  the  same,"  or  to  make  ''  any  addition 
thereunto,  or  subtraction  from  the  same,  whereby  to  pretend  himself  or  tbeip- 
selves  the  inventor  or  inventors,"  without  license  from  the  plaintiff.  Then  the 
count  alleges  that  the  defendant,  without  the  plaintiff's  license,  exposed  to  sale 
divers  chairs  intended  to  imitate  and  resemble,  and  which  did  imitate  and  re- 
semble, his  invention.  Do  those  words  necessarily  import  the  vending,  spoken 
of  in  the  granting  part  of  the  patent  ?  I  certainly  think  not ;  because,  even 
assuming  that  to  vend  may  mean  both  a  selling  and  an  exposing  to  sale  (though 
I  rather  think  that  it  means  the  habit  of  selling  and  offering  for  sale),  still 
those  two  meanings  are  not  co-extensive ;  the  former  may  include  the  latter, 
but  a  mere  exposure  to  sale,  i.  e.  with  intent  to  sell,  or  for  the  purpose  of  sell- 

1  See  Harmer  v.  Plane,  14  Yes.  181,  186,  where  the  dictum  is  referred  to,  and  the 
ease  is  eitad  as  Cartwright  v.  Earner. 
•  iiord  Dmiiiav,  C.  J.,  was  absent 
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ing,  is  not  only  not  equiyalent  to  a  Bale,  but,  as  regards  the  patentee,  may  be 
attended  with  wholly  di£fcrent  consequences.  If  we  read  the  word  'Wend''  as 
pMAfsi  expressly  inserted  in  the  prohibitory  part  of  the  patent,  we  ought  *only 
I-  -'to  give  it  there  the  meaning  which  would  effectuate  the  purpose  of  the 
patent,  the  prevention  of  acts  injurious  to  the  patentee,  with  as  little  restraint 
on  the  public  as  possible.  It  must  be  taken  here  that  the  defendant  has  only 
exposed  to  sale ;  that  whatever  may  have  been  his  original  purpose  in  so  doing, 
or  whatever  motive  has  supervened,  he  has  abstained  from  selling.  Now  I 
cannot  say  that  such  a  mere  exposure  to  sale  is  necessarily  injurious  to  the  pa- 
tentee ;  it  may  on  the  contrary  be  very  beneficial ;  it  is  not  therefore  necessa- 
rily the  vending,  which  is  exclusively  granted  to  him.  As  to  <'  using  and 
exercising,"  those  words  cannot  be  fairly  resorted  to,  when  we  find  with  them 
the  word  '<  vending,"  and  that  is  passed  by.  But,  if  they  could,  the  argument 
would  be  the  same ;  this  might  be  an  innocent  using  and  exercising,  and  so  not 
prohibited.  Judgment  for  the  defendant. 


BAYLIS  e;.  HAYWARD.     Nov.  20. 

To  scire  facias  upon  a  judgment  in  assumpsit,  by  the  original  plaintiff,  defendant 
pleaded  plaiatiff  *8  bankmptej,  assignment,  &c. ;  and  that  the  causes  of  action  in  the 
origiQal  suit  accrued  before  plaintSff  became  bankrupt.  On  special  demurrer,  for 
that  the  plea  did  not  show  whether  the  judgment  was  recorer^  before  or  after  the 
bankruptcy :  Held,  that  the  plea  was  bad,  inasmuch  as  it  did  not  appear  but  that  the 
bankruptcy  might  haye  been  pleaded  in  bar  of  the  original  action. 

SciRB  facias  upon  A  judgment  in  this  Court,  recovered,  by  the  plainliff  in  the 
scire  £unaB,  for  56/.  10s.  for  the  damages  which  the  plaintiff  ''  httd  sustained, 
as  well  by  occasion  of  the  not  performing  certain  promises  and  undertakings 
made  by"  the  defendant  to  the  plaintiff,  as  for  the  plaintiff's  costs,  &c.  The 
seire  facias  was  returnable  I2th  November,  1834. 

First  plea,  nul  tiel  record;  issue  thereon,  averring  a  judgment  of  Michaelmas 
term,  2  W.  4. 

r*2571  ^Second  plea,  that  the  said  Henry  Baylis,  before  and  on  20th  De- 
l-  ^  oember,  1831,  and  from  thence  continually  until  the  issuing  of  the 
commission  hereinafter  mentioned,  was  a  printer,  &o.  (averment  of  his  trading) ; 
and  the  said  H.  B.,  so  using  the  trade,  ae.,  afterwards,  to  wit  on  the  day  and 
year  aforesaid,  became  and  was  indebted,  &c.  (averment  of  debt  of  100/.  to 
Charles  Martyr,  and  other  debts  to  other  persons);  and  the  said  H.  B.,  being 
so  indebted,  &c.,  afterwards,  on  the  dav  and  year  last  aforesaid,  and  the  said 
debt  to  the  said  C.  M.  and  the  said  other  debts  being  then  wholly  due,  &c., 
became  and  was  a  bankrupt,  &c. ;  and  thereupon,  afterwards,  to  wit,  3d  Janu- 
ary, lJB32,  a  commission  of  bankruptcy  under  the  great  seal,  &o.,  bearing  date 
at  Westminster  the  day  and  year  last  aforesaid,  upon  the  petition  of  the  said  C. 
M.,  was  duly  awarded,  &c.,  against  the  said  H.  B.,  directed,  &c.  The  plea  then 
set  oat  the  commission,  and  that  the  commissioners  afterwards,  to  wit,  7th 
January,  1832,  found  that  Baylis  had  become  a  bankrupt  before  the  date  of 
the  commission,  and  adjudged  him  a  bankrupt;  and  that  afterwards,  and  after 
Stat.  1  &  2  W.  4,  c.  56,  and  before  the  issuing  of  the  scire  facias,  and  before 
the  commencement  of  the  proceedings  in  scire  facias,  to  wit,  16th  January, 
1832,  the  commission  being  still  in  force,  C.  M.  and  others  were  chosen  as- 
signees ;  and  thereby,  and  by  force  of  the  said  statutes,  all  the  personal  estate  and 
effects  of  H.  B.,  as  such  bankrupt,  became  and  are  now  vested  in  the  said  C. 
M.,  &c.,  as  such  assignees ;  by  virtue  of  which  premises,  and  by  force  of  the 
statutes,  the  said  C.  M.,  &c.,  as  such  assignees,  became  and  were  entitled  to 
the  said  damages,  execution  whereof  is  prayed  as  aforesaid :  and  the  defendant 
r*2581  ^^^"^  ^^^^  *^^^  causes  of  action,  upon  which  the  said  damages  were 
^  ^  recovered,  arose  before  the  plaintiff  became  bankrupt  as  aforesaid. 
Verification. 
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afterwards  demanded  of  Nickels,  and  refused :  whereupon  the  churchwarden, 
under  53  G.  3,  c.  127,  s.  7,  summoned  Nickels  to  appear,  and  he  did  accord- 
ingly appear,  before  two  justices  of  the  county,  one  of  whom  was  Mr.  Sillifant 
The  churchwarden  made  oath,  before  the  justices,  of  the  rate  having  been 
demanded,  upon  which  Nickels  objected  that  it  was  not  a  fair  rate ;  and  Mr. 
SilHfant  then  said  that  the  rate  was  not  lawful,  because  the  money  was  expended 
first,  and  at  the  end  of  the  year  the  rate  had  been  made ;  instead  of  which  the 
churchwarden  ought  to  have  had  an  estimate  and  called  a  vestry  at  the  begin- 
ning of  the  year,  and  then  made  a  rate.  The  affidavit  proceeded: — ^^'And 
thereupon  this  deponent's  complaint  was  dismissed,  and  no  order  made  by  the 
said  justices.  And  this  deponent  saith  that  the  said  John  Sillifant  refused  to 
make  any  order  for  the  payment  of  the  said  rate  by  the  said  George  Nickels  for 
the  reasons  and  in  manner  aforesaid.''  The  validity  of  the  rat«  and  Nickels' 
liability,  were  not  otherwise  disputed  before  the  justices.  The  affidavit  further 
stated  that,  in  March,  1834,  130^.  was  borrowed  on  the  credit  of  the  church 
rates,  pursuant  to  stat.  59  G.  3,  c.  134,  s.  14,  for  new  seating  the  parish  church, 
with  the  consent  of  the  rector  and  ordinary,  to  '*'be  repaid  by  annual  in-  r^oggi 
stalments,  with  5/.  per  cent,  interest.  That  on  the  29th  of  March,  ^  -* 
1835,  6/.  10«.  became  due  for  interest,  and  13^.  for  the  first  instalment.  That 
the  resolution  of  the  parishioners  in  vestry  for  making  the  rate  was  passed  upon 
an  account,  laid  before  the  vestry  by  the  churchwarden,  of  disbursements  by 
him  in  that  capacity,  between  Lady-day,  1834,  and  Lady-day,  1835,  including 
the  above  sum  of  19/.  10s. ;  and  that  the  said  rate  was  applied  for  and  granted 
for  the  raising  of  money  to  be  placed  in  the  churchwarden's  hands  to  pay  the 
said  interest  and  instalment,  and  to  meet  his  other  disbursements  as  church- 
warden during  the  year  ending  at  Lady-day,  1831. 

Mr.  Sillifant  made  an  affidavit  in  opposition  to  the  rule,  by  which  it  appeared 
that,  on  the  summons,  Nickels  objected  to  the  rate  as  illegal,  inasmuch  as 
certain  lands  had  not  been  included.  That  the  fact  of  the  rate  having  been 
made  in  part  for  bygone  expenses  had  not  been  stated  in  the  ecclesiastical 
court.  And  that  the  two  justices  concurred  in  dismissing  the  churchwarden's 
complaint,  believing  that  the  rate  had  been  illegally  made,  and  that  they  had 
no  jurisdiction  to  enforce  payment. 

Crowder  now  showed  cause.  It  is  true  that  the  objection  upon  which  the 
magistrates  dismissed  the  complaint  was  not  stated  by  Nickels  hinaself,  but  that 
is  not  material.  Under  stat.  53  G.  3,  c.  127,  s.  7,*  if  the  *party  sum-  ^3571 
moned  makes  it  appear  to  the  justices  that  the  validity  of  the  rate  is  ^ 

1  Stat  53  G.  8,  c.  127,  s.  7.  "  And  whereas  it  is  expedient  that  church  rates  or 
chapel  rates  of  limited  amount,  unduly  refused  or  withheld,  should  in  certain  cases  be 
more  easily  and  speedily  recoTered ;  be  it  enacted,  that,  from  and  after  the  passing  of 
this  act,  if  any  one  duly  rated  to  a  church  rate  or  chapel  rate,  the  validity  whereof  has 
not  been  questioned  in  any  ecclesiastical  court,  shall  refuse  or  neglect  to  pay  the  same 
sum  at  which  he  is  so  rated,  it  shall  and  may  be  lawful  for  any  one  justice  of  the  peace 
of  the  same  county,  riding,  city,  liberty  or  town  corporate,  where  the  churoh  or  chapel 
is  situated,  in  respect  whereof  such  rate  shall  have  been  made,  upon  the  complaint  of 
any  churchwarden  or  churchwardens,  chapelwarden  or  chapelwardens,  who  ought  to  re- 
ceive and  collect  the  same,  by  warrant  under  the  hand  and  seal  of  such  justice,  to  con- 
vene before  any  two  or  more  such  justices  of  the  peace  any  person  so  refusing  or 
neglecting  to  pay  such  rate,  and  to  examine  upon  oath  (which  oath  the  said  justices  are 
hereby  empowered  to  administer^  into  the  merits  of  the  said  complaint,  and  by  order 
under  their  hands  and  seals  to  direct  the  payment  of  what  is  due  and  payable  in  respect 
to  such  rate,  so  as  the  sum  ordered  and  directed  to  be  paid  as  aforesaid  do  not  exceed  lOi, 
over  and  above  the  reasonable  costs  and  charges,  to  be  ascertained  by  such  justices ;  and 
upon  refusal  or  neglect  of  such  party  to  pay  according  to  such  order,  it  shall  and  may 
be  lawful  for  any  one  of  such  justices,  by  warrant  under  his  hand  and  seal,  to  lety," 
&c.,  (clause  of  distress;  with  appeal,  by  any  person  finding  himself  aggrieved,  to  the 
general  quarter  sessions)  '*  Provided  also,  that  nothing  herein  contained  shall  extend 
to  alter  or  interfere  with  the  jurisdiction  of  the  ecclesiastical  courts  to  hear  and  deter- 
mine causes  touching  the  validity  of  any  church  rate  or  chapel  rate,  or  from  proceeding 
to  enforce  the  payment  of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  10^*  t  fi^°^ 
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the  plaintiff  became  bankrupt.  All  this  may  be  true,  and  yet  the  bankruptcy 
may  have  been  before  the  commencement  of  the  original  action,  and,  of  course, 
before  the  judgment.  If  it  were  so,  the  defendant  might  have  pleaded  the 
fiMts  to  the  original  action ;  and  there  is  no  rule  clearer  than  this,  that  whateyer 
can  be  BO  pleaded  cannot  be  pleaded  to  the  scire  facias.  Certainly,  in  the  cases 
cited  to  establish  this  rule,  in  Serjt.  Williams's  Saunders,  note  (4)  to  Underbill 
r.  Devereux,  2  Wms.  Saund.  72  <,  it  appeared  affirmatively  that  the  facts  might 
r*26l1  *^^^^  ^®°  pleaded  to  the  original  action  -,  as  where,  Allen  v.  Andrews, 
^  ^  Gro.  Elis.  283,  an  administrator,  under  letters  of  administration  from  the 
Archbishop  of  Canterbury,  had  recovered  judgment,  and  then  brought  a  scire  fa- 
cias, and  the  defendant  pleaded  that  the  intestate  died  in  London,  and  had  not  bona 
notabilia  in  divers  dioceses.  Here  it  does  not  appear  whether  the  matter  could 
have  been  pleaded  or  not.  But,  as  the  defendant  must  have  pleaded  such  a  defence 
to  the  original  action  if  he  had  the  opportunity  of  so  doing,  he  was  bound  to 
show  the  Court  when  the  judgment  was  obtained.  The  plea  will  be  taken  most 
strongly  against  the  party  pleading.  Therefore  the  cause  assigned  in  the  special 
demurrer,  that  the  plea  does  not  show  certainly  when  the  judgment  was  reco- 
vered, is  a  good  cause  of  demurrer.  How  it  would  be  on  general  demurrer,  I 
do  not  say.  Kinnear  v.  Tarrant,  15  East,  622,  was  a  case  of  scire  facias  on 
recognizance  of  bail ;  and  there  the  matter  pleaded  could  not  have  been  pleaded 
by  the  defendants  earlier,  the  scire  facias  being  the  first  proceeding  against  them. 

Williams,  J.  I  am  entirely  of  the  same  opinion,  and  for  the  same  reasons. 
The  defendant  does  not  show  that  the  bankruptcy  might  not  have  been  pleaded 
to  the  original  action. 

CoLERiDOE,  J.  I'  give  my  judgment  on  this  short  ground.  The  plaintiff 
having  sued  and  recovered,  must,  prim&  facie,  be  presumed  to  be  entitled  to 
the  fruits  of  the  judgment.  Then  it  is  said,  that  something  has  occurred  to 
r*2621  ^^P"^®  ^^^  ^^  ^^^B  prim&  facie  right,  '*'namely :  the  assignment  under 
^  -^  the  bankruptcy.  That  is  a  defence  or  not,  according  to  the  time ;  for, 
if  it  were  pleadable  to  the  original  action,  it  is  no  bar  to  the  scire  facias.  But, 
in  order  to  take  away  a  prim&  facie  right,  something  must  be  stated  on  the 
record  which  makes  it  clear  that  the  right  is  taken  away. 

Judgment  for  the  defendant. 


MEE  and  BIGSBY  v.  TOMLINSON.    Nov.  20. 

Deelaratioxi,  that  defendant  was  indebted  to  plaintiff  in  2002.  for  work  and  labor, 
200L  for  money  paid,  and  200/.  on  an  accoant  stated ;  in  consideration  whereof  de- 
fendant promised  to  pay  the  said  several  moneys ;  breach,  non-payment ;  damages  200/. 

Plea,  as  to  20/.,  parcel  of  56/.  lU.  Sd.,  parcel  of  the  moneys  in  the  first  two  counts  men- 
tioned, and  as  to  20/.  parcel  of  66/.  11<.  Bd.,  parcel  of  the  money  in  the  last  count 
mentioned,  that  the  said  20/.  so  found  due  on  an  account  stated,  was  the  same  sum  of 
20/.,  parcel  of  the  moneys  in  the  first  two  counts  mentioned;  and  that  the  said  two 
soma  of  20/.  each  were  one  and  the  same  debt  of  20/.,  and  not  other  and  different  debts 
of  20/.;  and  that  defendant  paid,  and  plaintiff  accepted,  20/.,  in  satisfaction  of  the 
promiaes,  so  far  as  they  related  to  the  same  debt  of  20/.,  and  of  all  damages  sustained 
by  reason  of  the  non-performance :    Held,  on  special  demurrer, 

1.  That  the  identity  might  be  so  ayerred. 

2.  That  the  plea  was  bad,  for  not  showing  to  how  much  of  the  sum  in  the  first  count, 
and  to  how  much  of  the  sum  in  the  second,  it  was  pleaded,  i 

Defendant  also  pleaded,  as  to  certain  portions  of  the  sums  named  in  the  different 
counts,  amounting  in  all,  on  the  face  of  the  plea,  to  114/.  14<.  Sd,,  a  set-off  of  57/. 
7«.  id.;  and  that  that  sum  equalled  the  damages  sustained  by  the  non-performance  of 
the  promiaes,  so  far  as  they  related  to  the  sums  to  which  that  plea  was  pleaded : 
Held,  on  special  demurrer, 

8.  That  the  plea  was  bad  for  pleading  a  smaller  claim  as  an  answer  to  a  larger. 

*But  see  Marshall  v.  Whiteside,  1  Mee  &  Welsh.  191.  8.  C.  1  Tyr.  &  O.  491,  where 
PAaas,  B.,  states  that  Pattbson,  J.,  subsequently  to  the  aboTo  decision,  expressed  him- 
self dissatisfied  with  it,  as  far  as  regarded  the  plea  of  payment.  See  the  third  exception 
in  Swinburne  v.  Ogle,  1  Lutw.  241;  Morris  v.  Coles,  1  Lutw.  288. 
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AsBUMPSTT.  The  declaration  stated  that  the  defendant  was  indebted  to  the 
plaintiffs  in  £200  for  work  and  labor  as  attorneys  and  solicitors,  in  £200  for 
money  paid,  and  in  £200  on  an  account  stated ;  in  consideration^  whereof  the 
defendant  promised  to  pay  the  said  several  moneys,  &c.,  bat  that  he  did  not  pay, 
to  the  plaintiffs'  damage  of  £200,  &c. 

'*'First  plea.  As  to  the  said  promises,  so  far  as  they  relate  to  the  r«0A3i 
first  two  sums  of  £200  in  the  declaration  mentioned,  except  as  to  the  ^  -* 
snm  of  111?.  13s.  5<2.  parcel  of  the  said  two  sums;  and  as  to  the  said  pro- 
mise, so  far  as  it  relates  to  the  sum  of  200Z.  in  the  last  count  mentioned,  except 
as  to  111/.  138.  M.  parcel  thereof;  non  assumpsit.     Issue  thereon. 

Second  plea.  As  to  the  said  promises,  so  far  as  the  same  relate  to  the  sum 
of  721,  38.  9d,  parcel  of  the  sum  of  111/.  13s.  5c2.  first  aboye  mentioned,  the 
defendant  pleaded  special  matter,  which  the  plaintiflb  traversed  in  their  replica- 
tion ;  on  which  traverse  the  defendant  joined  issue. 

On  the  third  plea  an  issue  arose,  which  it  is  not  necessary  to  state  here. 

Fourth  plea.  As  to  the  said  promise,  so  far  as  it  relates  to  the  sum  of  56Z. 
lis.  8^.  parcel  of  the  said  sum  of  72/.  3s.  9d,,  and  as  to  the  said  sum  of  56/. 
lis.  Sd.  parcel  of  the  said  sum  of  111/.  13s.  bd.  parcel  of  the  said  money  in  the 
said  last  count  mentioned,  the  defendant  pleaded  special  matter,  which  the  plain* 
tiffs  traversed  in  their  replication;  on  which  traverse  the  defendants  joined  issue. 

Fifth  plea.  As  to  the  sum  of  20/.  parcel  of  the  said  snm  of  56/.  lis.  8c/. 
parcel  of  the  moneys  in  the  first  two  counts  mentioned,  and  as  to  the  sum  of 
20/.  parcel  of  the  said  sum  of  56/.  lis.  8e/.  parcel  ef  the  said  money  in  the  last 
count  mentioned,  that  the  said  sum  of  20/.,  so  found  to  be  due  to  the  plaintiffii 
on  an  account  stated,  is  the  same  sum  of  20/.,  parcel  of  the  moneys  in  the  two 
first  counts  mentioned ;  and  that  the  said  two  sums  of  20/.  each  are  one  and  the 
same  debt  of  20/.^  and  not  other  and  different  debts  of  20/.;  and,  *fur-  rtogii 
ther,  that,  after  the  making  of  the  said  promise  in  the  declaration  men-  ■-  ^ 
tioned,  so  far  as  it  relates  to  the  said  debt  of  20/.,  to  wit :  on,  &c.,  the  defendant 
paid  to  the  plaintiffs  the  sum  of  20/.,  in  full  satisfaction  and  discharge  of  the 
Qaid  promises  so  far  as  the  same  relate  to  the  same  debt  of  20/.,  and  of  all 
damages  sustained  by  the  plaintiffs  by  reason  of  the  non-performance  thereof, 
and  that  the  plaintiffs  then  accepted,  &c.,  in  full  satisfaction  and  discharge  of 
the  said  promises,  so  far  as  the  same  relate  to  the  said  debt  of  20/.,  and  of  the 
last-mentioned  damages,  &c.     Verification. 

To  this  plea  the  plaintiffs  demurred  specially,  assigning  for  cause,  that, 
although  the  plaintiffs  have  declared  in  200/.  for  work  and  labor  as  attorneys, 
and  in  2Q0/.  for  money  paid,  and  in  200/.  for  money  due  upon  an  account  stated, 
yet  the  said  defendant  hath  averred  that  a  sum  of  20/.,  parcel  of  the  moneys  in 
the  first  two  counts  mentioned,  and  a  sum  of  20/.,  parcel  of  the  moneys  in  the 
said  last  count  mentioned,  are  one  and  the  same  debt  of  20/.,  and  not  other  or 
different  debts,  and  the  defendant  hath  not  in  and  by  his  said  fifth  plea  offered 
to  take,  or  taken,  a  proper  issue  upon  the  said  declaration,  but  hath  pleaded  and 
shown  other  matters,  and  hath  attempted  to  confine  and  reduce  the  said  plain- 
tiffs to  one  cause  of  action,  instead  of  three  separate  and  distinct  causes  of 
action ;  and  for  that  the  plea  does  not  state  to  how  much  in  particular  of  the 
sum  in  the  first  count,  and  to  how  much  of  the  sum  in  the  second  count,  the 
said  last-mentioned  plea  is  pleaded.  Other  causes  of  demurrer  were  also 
assigned,  which  were  not  insisted  on  in  argument.     Joinder  in  demurrer. 

Sixth  plea.  As  to  the  sum  of  72/.  8s.  9c/.,  parcel  of  *the  said  sum  r^ogsi 
of  111/.  13s.  5c/.,  parcel  of  the  money  in  the  last  count  mentioned,  the  »-  ■* 
defendant  pleaded  special  matter,  which  the  plaintiffs  traversed  in  their  replica- 
tion ;  on  which  traverse  the  defendants  joined  issue. 

Seventh  plea.  As  to  the  sum  of  17/.  17s.  8rf.  (parcel  of  the  said  sum  of  72/. 
39.  9e/.,  in  the  second  plea  mentioned,  parcel  of  the  said  moneys  in  the  first  and 
second  counts  mentioned),  and  as  to  the  sum  of  39/.  9s.  8c/.  (residue  of  the  said 

1  The  three  considerations  for  the  promise  in  this  declaration  were  spoken  of  as  three 
mta  in  the  pleadings,  and  in  the  discussion  of  the  case. 
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BQin  of  111?.  ISs.^d,  in  the  first  plea  firstly  mentioned,  and  to  which  the  second 
plea  is  not  pleaded)^  and  as  to  the  sum  of  17/.  17<.  Sd.  Q^art  of  the  said  sum  of 
72/.  3s.  9d.  in  the  sixth  plea  mentioned,  and  parcel  ox  the  money  in  the  last 
eount  mentioned),  and  as  to  the  sum  of  89/.  9s.  Sd.  (residue  of  the  said  sum  of 
111/.  13s.  5d.  in  the  said  first  plea  secondly  above  mentioned,  to  which  the  said 
nxth  plea  is  not  pleaded),  that,  before  and  at  the  time  of  the  commencement  of 
this  suit,  the  plaintifis  were,  and  from  thence  hitherto  have  been  and  still  are, 
indebted  to  the  defendant  in  the  sum  of  57/.  7s.  4td.  for  money  had  and  received^ 
and  for  money  dae  on  an  account  stated,  which  said  money,  so  due  and  owing 
from  the  plaintiffs  to  the  defendant,  equals  the  damages  sustained  by  the  plain- 
iiSs  by  reason  of  the  non-performance  by  the  defendant  of  the  said  promises  in 
the  declaration  mentioned,  so  far  as  they  relate  to  the  sums  to  which  this  plea 
is  pleaded,  as  in  the  introductory  part  hereof  is  mentioned,  and  out  of  which 
said  money,  so  due  and  owing  to  the  defendant  as  aforesaid,  he  the  defendant  is 
ready  and  willing,  and  hereby  offers  to  set  off  and  allowHo  the  plaintiffs  the 
full  amount  of  me  said  damages;  according  to  the  form,  &c.  And  this,  &c., 
(yerification). 

r^661  ^^  ^^^^  P^^*^  ^^^  plaintiffs  demurred  specially,  assigning  *for  cause, 
I-  -■  that  the  defendant,  in  the  introductory  part  of  the  seventh  plea,  the 
same  being  a  plea  of  set  off,  hath  pleaded  as  to  the  sum  of  17/.  17s.  Bd,  parcel, 
Ac.,  as  therein  mentioned,  and  as  to  the  sum  of  39/.  9s.  Sd,  residue,  &c.,  as 
therein  mentioned,  and  as  to  the  sum  of  17/.  17s.  Sd.,  parcel,  &c.,  as  therein 
mentioned,  and  as  to  the  sum  of  39/.  9s.  Sd,,  residue,  &c.,  as  therein  mentioned ; 
and  then  the  defendant  pleads  that  the  plaintiffs  were  indebted  in  the  sum  of 
57/.  7t.  4d,  for  money  had  and  received,  and  on  an  account  stated,  and  offers  to 
set  off  that  sum  against  the  damages  in  respect  of  the  said  several  sums  in  the 
introductory  part  of  that  plea  mentioned,  whereas  that  sum  is  insufficient  to  be 
set  off  against,  and  to  pay  and  satisfy,  the  sums  in  the  introductory  part  of  that 
plea  mentioned,  or  the  damages  in  respect  thereof;  and  that  the  sum  of  57/.  7s. 
4td.  is  pleaded  to  the  whole  of  the  sums  in  the  introductory  part  of  that  plea 
mentioned,  and  not  to  a  part  thereof,  and  to  the  damages  in  respect  of  those 
sums,  and  not  to  a  part  thereof;  and  for  that  the  said  sum  of  57/.  7s.  4td,  does 
not  and  could  not  equal  the  damages  sustained  by  the  plaintiffs  by  reason  of  the 
non-performance  of  the  said  promises  so  far  as  they  relate  to  the  sums  to  which 
the  seventh  plea  is  pleaded,  as  in  the  introductory  part  thereof  is  mentioned ; 
and  for  that  the  matters  in  the  seventh  plea  pleaded  are  pleaded  in  bar  of  the 
said  action,  and  not  to  a  part  thereof;  and  for  that  the  said  seventh  plea  is  in 
other  respects,  &c.     Joinder  in  demurrer. 

John  hayley  in  support  of  the  demurrer.  As  to  the  fifth  plea.  First,  the 
defendant  is  not  entitled  to  aver  that  the  sums  of  20/.  are  identical ;  and  the 
r*2671  ^^J^^^^°  ^^  '*'good  on  special  demurrer.  Identity  of  closes,  or  of  assaults, 
^  ^  cannot  be  pleaded,  if  the  objection  be  taken  on  special  demurrer.  The 
defendant  attempts  to  confine  the  plaintiff  to  one  cause  of  action,  whereas  three 
are  alleged,  each  of  which  should  be  answered.  The  plaintiff  is  entitled  to  tra- 
verse the  giving  of  20/.  in  satisfaction :  but,  if  this  plea  be  good,  he  cannot  take 
suck  a  traverse  without  admitting  the  identity.  Secondly,  the  defendant  ought 
to  haye  stated  to  how  much  of  the  first  and  how  much  of  the  second  count  the 
fifih  plea  is  pleaded.  He  has  not  shown  how  much  of  each  cause  of  action  is 
answered. 

As  to  the  seventh  plea.  The  defendant  professes  to  answer  a  claim  of  114/. 
14s.  8^.  by  a  counter  claim  of  57/.  7s.  4(/.,  and  alleges  that  the  latter  sum  equals 
the  damages  sustained  by  the  nonpayment  of  the  former,  which  is  impossible. 
In  Thomas  v.  Hawthorne,  2  B.  &  C.  477,  it  was  held  that  a  declaration  in  as- 
sumpsit for  1000/.,  laying  the  damages  at  1000/.,  was  not  answered  by  a  plea 
that  the  defendant,  on  an  account  stated,  was  found  to  be  indebted  400/.,  for 
which  he  had  accepted  a  bill,  and  on  which  acceptance  he  was  still  liable. 

Joteph  Additon,  contri.  As  to  the  fifth  plea.  First,  one  sum  may  be 
demanded  in  several  different  forms :  the  defendant  alleges  that  that  is  so  here; 
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and  accord  and  satisfaction  for  that  one  sum  is  therefore  an  answer  so  far.  The 
defendant  does  not  aver  that  three  causes  of  action  are  identical ;  but  that  they 
are  all,  as  to  20/.,  for  one  identical  sum  of  money.  [Pattbson,  J.  You  haye 
averred  that  two  sums  of  20/.  are  one  debt  of  20/. :  it  is  not  as  if  yon  had 
averred  that  the  account  was  '^'stated  in  respect  of  the  other  causes  of  pc^ASI 
action ;  or  as  if,  to  a  declaration  for  goods  sold  and  on  a  bill  of  exchange,  ^  ^ 
the  plea  had  been  that  the  bill  was  given  for  goods.]  Ten  pounds  might  be  due 
on  two  counts,  and  10/.  on  the  other.  The  rules  of  Hil.  4  W.  4,^  allow  a  count 
for  an  account  stated  to  be  joined  to  any  other  count  for  a  money  demand, 
though  there  be  not  distinct  subject-matters  of  complaint.  An  averment  of 
identity  of  two  sums,  followed  by  an  averment  of  satisfaction,  as  here,  was  held 
good  in  Sheldon  v.  Clipsham,  T.  Baym.  449 ;'  and  the  Court  there  said  that,  if 
the  sums  were  distinct,  the  plaintiff  might  traverse  the  averment  of  identity ; 
which  is  an  answer  to  the  complaint  made  on  the  other  side  of  hardship  as  to 
the  replication.  Secondly,  the  method  of  pleading  suggested  on  the  other  side 
is  unprecedented,  and  would  lead  to  much  complexity.  A  tender  is  always 
pleaded  generally  to  all  the  claims,  whatever  their  number.  [Colebidqe,  J. 
How  is  the  plaintiff  to  know  which  claim  vour  plea  applies  to  r]  That  might 
be  argued  also  in  the  case  of  a  plea  of  tender.  It  might  as  well  be  said  that, 
whenever  a  defendant  admits  a  sum  to  be  due,  he  must  take  it  on  himself  to  say 
on  which  count  it  is  due. 

As  to  the  seventh  plea.  It  is  true  that  the  damages  are  claimed  in  the  de- 
claration in  respect  (so  far  as  this  plea  is  concerned)  of  114/.  14s.  Sd, ;  and  that 
the  set-off  is  only  for  57/.  7«.  4c/.  But  the  damages,  upon  these  claims,  may 
be  no  more  than  57/.  7s.  4d,  And  it  appears  that,  in  fact,  the  plea  answers  as 
to  57/.  7$.  4(/.,  part  of  the  claim  made  as  to  the  first  and  second  counts,  and  as 
to  57/.  7s.  4e/.,  part  of  the  claim  made  in  the  third  count.  If  these  be  ptngoi 
'''all  for  the  same  sum,  as  they  may  be,  the  damages  upon  these  three  ■-  ^ 
claims  might  be  only  57/.  7s.  4(/.  [Patteson,  tf.  You  might  have  doubled 
your  set-off :  the  amount  in  the  set-off  is  as  immaterial  as  that  in  the  declara- 
tion.] That  might  be  a  more  technical  method  3  but  the  plaintiff  cannot  assume 
that  the  damages  for  the  non-performance  of  the  promise  necessarily  amount  to 
the  aggregate  of  the  sums  for  which  the  promise  is  charged  to  be  made.  The 
declaration  lays  only  200/.  damages  for  the  non-performance  of  a  promise  to  pay 
three  sums  of  200/.  each.  In  Thomas  v.  Heathom,  2  B.  &  C.  477,  the 
objection,  as  appears  by  the  judgment  of  the  Court,  was  that  it  was  not  alleged 
that  no  more  than  400/.  was  due  from  the  defendant :  here  there  is  a  substantive 
allegation  that  the  sum  tendered  equals  the  damages.  [Patteson,  J.  Then 
you  put  it  as  a  case  of  unliquidated  damages.  If  so,  the  plea  of  set-off  is  bad. 
At  present  we  are  inclined  to  think  you  wrong.]  As  a  test  of  the  correctness 
of  the  seventh  plea,  suppose  an  amendment  were  made  by  laying  a  larger  sum 
than  114/.  14s.  8d  in  the  set-off;  still  it  would  be  necessary  to  aver  that  the 
set-off  exceeded  or  equalled  the  damages :  which  shows  that  the  amount  named 
is  not  material,  but  that  the  allegation  as  to  the  comparative  amounts  is  the 
material  part. 

John  Bayleif^  in  reply.  As  to  the  fifth  plea.  Sheldon  t?.  Clipsham,  T.  Baym. 
449 ;  S.  C.  2  (Thomas)  Jones,  158,  would  not  be  now  supported. 

As  to  the  seventh  plea ;  the  allegation  relied  upon  as  to  the  amount  is  con- 
tradictory. The  applicability  of  Thomas  v,  Heathom,  2  B.  &  C.  477,  is  dis- 
puted :  but  it  appears  from  a  MS.  note  of  Batlst,  J.,  who  was  one  of  the 
*" Judges  by  whom  that  case  was  decided,  that  he  took  the  view  of  it  now  r^cnYQi 
contended  for  in  behalf  of  the  plaintiff.  The  note  begins  thus :  ''  A  plea  ^  ^ 
is  bad,  if  it  is  a  lesal  bar  to  part  only  of  what  it  professes  to  answer.  B.  2  B.  &  C. 
477."     The  note  then  gives  an  abstract  of  the  pleadings  in  Thomas  v.  Heathorn, 

*  General  Rules  and  Regulations,  5 ;  5  B.  &  Ad.  iii. 

'  According  to  the  report  in  2  (Thomas)  Jones,  158,  the  Court  said  that  the  averment 
of  identity  was  only  surplusage. 


270]  Mee  v.  Tomlinson.    M.  T.  1835.  133 

2  B.  &  C.  477,  and  adds,  <*  The  Court  held  the  plea  bad,  for  it  professed  to 
answer  a  claim  for  1000/./ by  stating  what  was  legally  an  answer  to  400/.  only  : 
the  plea  should  have  been  confined  to  the  400/.  only,  and  defendant  should  have 
pleaded  non  assumpsit  to  the  residue."  [^Addison.  The  plea  here  does  cover 
all  the  damages  as  to  which  it  is  pleaded.] 

Patteson,  J.*  With  respect  to  the  averment  of  identity,  I  at  first  thought 
the  objection  good.  Identity  of  trespasses  in  different  counts  cannot,  in  strict- 
ness, be  averred  -,  and  it  struck  me  that  the  objection  to  averring  the  identity 
of  two  debts  was  valid  a  fortiori,  since  in  trespass  the  grievance  may  be  charged 
to  have  been  committed  "  on  divers  other  days  and  times."  In  actions  of  as*, 
flanlt,  where  there  may  be  two  counts  for  different  assaults,  one  sees  the  objec- 
tion to  the  averment  of  identity :  and  it  appeared  to  me  that  different  debts, 
were,  in  this  respect,  like  different  assaults.  But  Mr.  Addison  has  satisfied  me 
on  thb  point.  The  averment  is,  that  the  sum  of  20/.  charged  to  be  due  on  the 
account  stated,  is  the  same  sum  of  20/.,  parcel  of  the  moneys  mentioned  in  the 
first  two  ooants.  The  new  rules'  allow  an  account  stated  to  be  joined  with  any 
penyi -I  other  count  for  a  money  demand,  although  there  be  *not  distinct  subject- 
*-  ^  matters  of  complaint.  Therefore  a  sum  due  upon  a  consideration  men- 
tioned in  another  count  may  be  the  same  as  that  claimed  in  the  count  upon  an 
account  stated.  There  are  other  grounds  of  demurrer,  some  of  which  Mr.  Bay^ 
Uy  gives  up.  The  remaining  ground  of  demurrer  relied  upon  as  to  the  fifth 
plea  is,  that  it  does  not  state  to  how  much  of  the  sum  in  the  first  count,  and 
how  much  of  the  sum  in  the  second,  the  payment  is  pleaded,  but  only  that  it  is 
pleaded  to  20/.,  parcel  of  the  moneys  in  the  first  two  counts  mentioned.  I  think 
this  a  good  objection,  as  rules  now  are.  We  must  take  the  claim  for  work  and 
kbor  to  be  aeparate  from  that  of  money  paid.  It  is  therefore  right  that  the 
defendant  should  let  the  plaintiff  know  what  it  is  that  he  is  pleading  to.  My 
only  difficalty  arose  from  the  practice  referred  to,  of  pleading  a  tender  generally 
to  BO  much  money.  That  has  been  the  course  for  many  years,  and  has  become 
inveterate,  and  is  never  objected  to.  Now,  however,  we  have  come  to  a  new 
system,  or  to  the  revival  of  old  principles )  and  it  does  not  follow  that  we 
should  adopt  generally  the  particular  practice  allowed  in  a  plea  of  tender.  The 
defendant  should  have  shown  to  how  much  of  each  count  he  pleaded ;  and  the 
plaintiff  must  have  judgment  on  the  fifth  plea. 

As  to  the  seventh  plea,  the  objection  insisted  upon  is,  that  a  set-off  of  57/. 
7«.  4</.  is  pleaded  to  several  sums  amounting  in  the  whole  to  114/.  14s.  8c/., 
with  an  allegation  that  the  57/.  Is.  4e/.  equals  the  damages  sustained  by  reason 
of  the  non-performance  of  the  defendant's  promises  so  far  as  they  relate  to  the 
nims  amounting  to  114/.  14s.  8c/.  The  set-off  is  not  pleaded  by  way  of  deduo- 
r*2721  ^^^°  ^'^°^  ^^®  larger  sum ;  and,  indeed,  '*'I  never  saw  such  a  thing  as  a 
^  ^  set-off  pleaded  by  way^f  deduction.  The  practice  is  to  lay,  in  the  plea 
of  set-off,  a  larger  sum  than  that  clfumed  in  the  declaration.  We  know,  in 
troth,  that  the  object  is  only  to  enable  the  defendant  to  deduct  a  smaller  sum 
from  a  larger.  Still  the  statement  on  the  record  should  be  made  consistent, 
which  18  effected  by  naming  a  sum  larger  than  that  claimed  in  the  declaration. 
1  do  not  know  that  it  is  necessary  to  say  that  the  set-off  exceeds  the  sum  claimed; 
perhaps  a  sum  less  than  the  amount  claimed  might  be  pleaded  by  wav  of  deduc- 
tion :  but  the  statement  is  inconsistent  now.  Mr.  Additon  says  that  he^does  not 
allow  that  the  claim  for  114/.  14s.  Sd,  is  good,  but  only  pleads  that  the  defen- 
dant has  a  claim  of  57/.  7s.  4c/.,  which  equals  the  damages  sustained  by  the 
plaintiff.  That,  at  all  events,  is  a  new  way  of  pleading.  Hitherto  it  was 
always  thought  that  the  party  pleading  the  set-off  admitted,  for  the  purpose  of 
the  plea,  the  sum  claimed  in  the  declaration.  That  is  reasonable ;  for  otherwise 
be  should  have  confined  his  plea  to  a  part.  Else  he  treats  the  damages  as  un- 
liquidated ;  and  a  set-off  cannot  be  pleaded  to  unliquidated  damages.     The  de- 

■  Lord  BsHMAK,  C.  J.  was  absent. 

>  Reg.  Hil.  4  W.  4,  General  Rules  and  Regulations,  6 ;  6  B.  &  Ad.  iii. 
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TICKLE  t;.  BROWN. 

The  words  **  enjoyed  by  any  person  claiming  right,*'  applied  to  easements  in  stat  2  &  8 
W.  4,  c.  71,  s.  2,  and  «  enjoyment  thereof  as  of  right,**  in  s.  5,  mean  an  enjoyment 
had,  not  secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from 
time  to  time,  on  each  occasion,  or  on  many ;  bat  an  enjoyment  had  openly,  notoriously, 
without  particular  leaye  at  the  time,  by  a  person  claiming  to  use  without  danger  of 
being  treated  as  a  trespasser,  as  a  matter  of  right,  whether  the  right  so  claimed  shall 
be  strictly  legal,  as  by  prescription  and  adyerse  user,  or  by  deed,  or  shall  haye  been 
merely  lawful  so  far  as  to  excuse  a  trespass. 

To  a  plea  of  forty  or  twenty  years'  enjoyment  of  a  way,  a  license,  if  it  coyer  the  whole 
time,  must  be  pleaded. 

But  a  parol  or  other  license  giyen  and  acted  on  during  the  forty  or  twenty  years,  may 
be  proyed  under  a  general  trayerse  of  the  enjoyment  as  of  right :  and  this,  whether 
such  license  be  granted  for  a  single  time  of  using,  or  for  a  definite  period. 

Semble,  that  where  issue  is  joined  on  the  allegation  of  an  interruption  acquiesced  in, 
the  party  alle^^g  the  interruption,  haying  proyed  a  non-user  during  part  of  the  time, 
may,  in  order  to  show  that  such  non-user  was  not  a  yolnntary  forbearance,  giye  eyi- 
dence  that  two  years  before  the  non-user  commenced,  the  party  claiming  the  way 
paid  a  consideration  for  being  allowed  to  use  it. 

Trespass.  The  first  count  was  for  assaulting  and  beating  the  plaintiff's 
servant;  the  second  count  was  for  assaulting,  beating,  and  imprisoning  the 
servant;  '''the  third  count  was  for  beating,  ill-treating,  keeping,  and  t^q'tqi 
detaining  the  plaintiff's  horse ;  the  fourth  was  for  taking  and  carrying  ^  -' 
away  goods  and  chattels  of  the  plaintiff,  and  converting  and  disposing  thereof 
to  the  defendant's  use. 

First  plea.  Not  Guilty. 

Second  plea,  to  the  first,  second,  and  third  counts,  and  as  to  taking  and 
"^rrying  away  certain  of  the  goods  and  chattels,  that  defendant  was  possessed  of  a 
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close,  and  that  tho  plaintiff  and  his  servant  attempted  to  pass  over  it  with  the 
horse,  which  was  then  carrying  the  eoods  and  chattels,  and  had  driven  and 
ridden  him  over  a  part,  against  the  will  of  the  defendant;  and  the  defendant 
justified  the  trespasses  in  defence  of  the  possession  of  the  close.  Replication, 
that  long  hefore,  and  at  the  times  when,  kc.,  the  plaintiff  was,  and  from  thence 
hitherto  has  heen,  and  still  is,  occupier  of  certain  land  near  the  said  close ;  and 
that  the  plaintiff,  while  he  was  such  occnpier,  and  the  other  occupiers,  have 
respectively,  for  and  during  the  whole  period  of  forty  years  next  before  the 
commencement  of  this  suit,^  used  and  actually  enjoyed,  as  of  right  and  without 
interruption,  a  certain  way,  unto,  into,  through,  and  over  the  defendant's  close 
(which  way  was  described  in  the  replication) ;  and  the  said  plaintiff  having 
occasion,  &c.  (justifying  the  act  of  the  plaintiff  and  his  servant,  mentioned  in 
the  second  plea,  in  virtue  of  the  right  of  way) ;  and  thereupon  the  defendant 
of  his  own  wrong,  &o.  Rejoinder,  that  the  plaintiff  and  divers  of  the  others 
ooeupiera  of  the  lands,  whilst  they  were  occupiers,  and  during  tho  said  period 
r*37l1  ^^  ^^^^  years,  to  wit,  on  the  1st  of  January,  1797,  and  on  divers  Mother 
"•  -*  days  and  times  between  that  day  and  the  commencement  of  this  suit, 
were  interrupted  in  the  use  and  enjoyment  as  of  rieht  of  the  way  in  the  replica- 
tion mentioned,  and  the  parties  so  interrupted  submitted  to  and  acquiesced  in 
the  interruptions  for  the  space  of  one  year  and  more  after  they  had  notice 
thereof,  and  of  the  persons  making  the  same,  and  while  the  parties  so  interrupted 
were  occupiers,  ftc.  Verification.  The  surrejoinder  traversed  the  interruption 
and  acquiescence  in  manner  and  form,  &c.     Similiter. 

Third  plea,jto  the  third  count,  that  the  plaintiff  and  his  servant  were  attempt- 
ing to  drive  and  ride  the  horse  over  a  part  of  the  defendant's  close,  &c.;  and  the 
plea  justified  the  trespass  in  defence  of  the  possession  of  the  close.  Replication, 
as  the  replication  to  the  second  plea,  mutatis  mutandis.  Rejoinder,  that  the 
plaintiff  and  his  servant  were  attempting  to  drive  and  ride  the  horse  over  a  cer- 
tain part  of  the  close  in  a  northeasterly  line  and  direction  from,  &c.  (describ- 
ing the  direction),  which  are  the  same  trespasses  committed  by  the  plaintiff  and 
his  servant,  mentioned  in  the  second  plea ;  and,  further,  that  the  plaintiff  and 
the  other  occupiers  of  the  said  lands  have  not  respectively,  for  and  during  the 
full  period  of  forty  years  next  before  the  commencement  of  this  suit,  used  and 
actually  enjoyed,  as  of  right,  any  such  way,  &c.,  in  the  line  and  direction  here- 
inbefore mentioned.  Verification.  Surrejoinder,  that  the  plaintiff  and  other 
occupiers  have,  for  and  during  the  full  period,  &c.,  used,  &c.,  the  said  way,  &c., 
over  the  said  close  in  the  line  and  direction  mentioned  in  the  rejoinder.  Simi- 
liter. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Devonshire  Summer  assizes, 
1834,  the  trespasses  were  proved,  and  prima  facie  evidence  of  the  enjoyment  of 
r*3721  ^^®  ^^^  ^^^  *forty  years  was  also  given.  The  defendant  proved  that, 
*-  -*  about  the  year  1800,  the  close  was  ploughed  up  for  tillage,  and  that, 
while  it  was  under  tillage,  which  was  for  three  or  four  years,  the  way  had  not 
been  used ;  and  the  plaintiff's  counsel  having  suggested  that  this  was  merely  an 
abstinence,  by  the  parties, entitled  to  use  it,  for  the  convenience  of  the  owner  of 
the  close,  the  defendant  proposed  to  ask  a  witness  whether  Id.  a  year  had  not 
been  paid,  in  1798,  by  the  occupiers  of  the  land  in  right  of  which  the  way  was 
claimed,  for  the  use  of  the  way.  The  plaintiff's  counsel  objected  that  this  evi- 
dence could  not  be  given,  under  stat.  2  &  8  W.  4,  o.  71,  s.  5.'     The  Lord 

>  As  to  this  all<^tion,  see  Wright  v.  Williams,  1  Mee.  &  WeL  77 ;  S.  C.  1  Tyr.  & 
O.  S76. 

'  Stat  2  ft  8  W.  4,  0.  71,  b.  2,  enacts,  «« That  no  claim  which  may  be  lawfully  made  at 
the  eommon  law,  by  cuBtom,  prescription,  or  grant,  to  any  way  or  other  easement,  or 
to  any  watercourse,  or  the  use  of  any  water,  to  be  eigo^ed  or  derived  upon,  over,  or 
from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs  or  Buccessors,  or  being  par- 
cel of  the  daehy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the  property  of  any 
eedesiastieal  or  layperson,  or  body  corporate,  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjoyed  by  any  person  claiming  right 
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Chief  Jastice  rejected  the  ^evidenoe.  Evideooe  was  also  offered  of  de-  r^oyo-i 
olarations  made  by  occupiers  of  the  said  land,  anteoedenllj  to  the  close  ^  ^ 
being  under  tillage,  that  they  were  not  entitled  to  use  the  way  except  by  per- 
mission of  the  owners  of  the  close.  This  was  objected  to,  and  excluded.  Ver- 
dict for  the  plaintiff  on  all  the  issues.  In  Michaelmas  term,  1834,  Coleridgej 
Serjt.,  obtained  a  rule  to  show  cause  why  a  new  trial  should  not  be  had,  on  the 
ground  of  the  rejection  of  evidence  of  the  payment,  and  also  of  the  rejection  of 
evidence  as  to  the  declarations,  so  far  only  as  the  admissibility  of  such  evidence 
could  be  shown  by  virtue  of  the  statute :  but  the  rule  was  refused,  so  far  as  it 
was  applied  for  on  the  ground  that  the  declarations  of  the  occupiers,  unaccom- 
panied by  any  act,  were  evidence  independently  of  the  statute. 
In  Michaelmas  term  last,  on  the  18th  and  19th  of  November,* 
Sir  W,  W.  Follett  and  Crmcder  showed  cause.  The  evidence  rejected  was 
not  admissible  on  either  of  the  last  two  issues.  The  first  of  these  two  issues  is, 
whether  '*'there  was  an  interruption,  acquiesced  in  by  the  occupiers.  1-^074-1 
That  issue  was  upon  the  defendant,  who  did  give  some  evidence  of  an  ^  -* 
interruption  acquiesced  in,  by  showing  that  the  way  over  the  close  was  not  used 
while  it  was  under  tillage.  That  evidence  was  not  objected  to;  but  the  jury, 
by  their  verdict,  have  shown  that  they  considered  it  insufficient.  Then,  how 
could  the  payment  of  money,  or  the  declaration  of  a  tenant,  affect  the  question 
of  fact,  whether  the  way  was  uninterruptedly  used  ?  It  is  said  that  the  pay- 
ment and  declaration  are  evidence  to  explain  the  nature  of  the  abstinence  from 
using  the  way  by  the  parties  claiming  right  to  it.  But  the  abstinence  was  long 
after  the  payment  and  the  declarations ;  so  that  the  connexion  between  these 
facts,  as  to  which  evidence  was  rejected,  and  the  interruption,  entirely  fails.  If 
the  payment  had  been  made  after,  or  during,  the  time  for  which  the  way  was 
not  used,  it  might  have  been  argued  that  such  payment  was  proof  of  acquies- 
cence. 

On  the  last  issue,  the  plaintiff  was  to  prove  that  the  occupiers  of  the  land  had 
enjoyed  the  way,  in  the  direction  mentioned  in  the  rejoinder,  for  forty  years : 
the  interruption  was  not  asserted.  Then  it  is  attempted  to  show  that  this  en- 
joyment was  by  virtue  of  an  agreement.  But  the  fifth  section  of  the  statute 
expressly  provides  that  a  party  relying  upon  the  enjoyment  having  taken  place 
under  any  contract  not  inconsistent  with  the  simple  fact  of  enjoyment  (which 

thereto  without  interrnptioii  for  the  fUll  period  of  twenty  years,  shall  be  defeated  or  de- 
stroyed by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but  neverthelesa  such  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasi- 
ble, unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  for  that  purpose  by  deed  or  writing." 

Sect.  6,  enacts,  "  That  in  all  actions  upon  the  case  and  other  pleadings,  wherein  the 
party  claiming  may  now  by  law  allege  his  right  generally,  without  averring  the  exis- 
tence of  such  right  from  time  immemorial,  such  general  allegation  shall  still  be  deemed 
sufficient,  and  if  the  same  shall  be  denied,  all  and  eyery  the  matters  in  this  act  men- 
tioned and  proTided,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in  evi- 
dence to  sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to  actions  of  tres- 
pass, and  in  all  other  pleadings  wherein  before  the  passing  of  this  act  it  would  have 
been  necessary  to  allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  suf- 
ficient to  allege  the  eigoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed  for  and  during  such  of  tLe  periods  mentioned  in 
this  act  as  may  be  applicable  to  the  case,  and  without  cluming  in  the  name  or  right  of 
the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other  party  shall  intend  to  rely 
on  any  proriso,  exception,  incapacity,  disability,  contract,  agreement,  or  other  matter 
hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of  law  not  inconsistent 
with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  Uie  party  claiming,  and  shall  not  be  receiTod  in  eridence  on 
any  general  traverse  or  denial  of  such  allegation." 

*  Before  Lord  Dsnman,  C.  J.,  Pattbsoh,  and  Williams,  Js.,  Coliridok,  J.,  having  been 
counsel  in  the  cause,  took  no  part 
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ooDiract,  by  the  second  seoiion,  would  be  an  answer  to  the  proof  of  forty  years' 
QDinterrapted  enjoyment,  if  it  were  by  deed  or  in  writing),  must  set  it  forth 
specially,  and  that  it  shall  not  be  received  in  evidence  on  a  general  traverse  of 
1^3751  allegation  of  enjoyment.  The  agreement  here  set  up  is  ^consistent 
^  ^  with  the  simple  fact  of  enjoyment.  If  this  evidence  were  held  admis- 
sible, the  statute  would  be  repealed  in  two  ways ;  firsts  by  allowing  an  agree- 
ment not  under  seal,  or  written,  to  meet  the  proof  of  enjoyment ;  secondly,  by 
allowing  it  to  be  given  in  evidence  on  the  general  traverse.  In  The  Monmouthshire 
Canal  Company  v,  Harford,  1  Cr.  M.  &  R.  614,  S.  C.  5  Tyrwh.  68 ;  issue  was  joined 
on  a  plea  that  an  easement  had  been  enjoyed  twenty  years  of  right  and  without  in- 
terruption ;  and  the  Court  appears,  from  what  passed  in  the  argument  (for  no 
express  judgment  was  given  on  the  point),  to  have  held  that,  on  this  general 
traverse,  the  plaintiff  was  entitled  to  show  that  leave  was  asked.  That,  how- 
ever, is  very  different  from  the  evidence  offered  here.  By  asking  leave,  the 
party  admits  his  want  of  right;  but  a  payment  shows  only  that  the  enjoyment 
was  under  a  contract.  In  the  case  referred  to,  the  Court  seems  to  have  relied 
on  Bright  v.  Walker,  I  Cr.  M.  &  R.  211,  S.  C.  4  Tyrw^i.  602.  But  it  does  not 
appear  that  the  point  arose  in  this  latter  case.  [Patteson,  J.  In  the  other 
ease,  the  plea  was  of  a  twenty  years'  enjoyment,  to  which  a  parol  license  might 
have  been  replied,  though  not  to  an  allegation  of  forty  years'  enjoyment.]  In 
those  cases,  there  would  have  been  the  same  objection  to  proving  an  agreement, 
whether  by  word  of  mouthy  or  by  deed,  or  writing,  if  not  pleaded  specially,  as 
here :  besides  which,  there  is  here  the  additional  objection  that  a  verbal  agree- 
ment is  no  answer,  even  if  pleaded.  The  Court,  in  Bright  v.  Walker,  1  Cr.  M. 
k  R.  219,  4  Tyrwh.  509,  seem  by  the  expression,  '*  if  he  shall  have  occasionally 
r*3761  ^^^  ^^®  permission  of  the  occupier  of  the  *land,"  to  point  to  some  dis- 
^  -'  tinction  between  a  contract  for  the  permanent  use,  and  a  contract  for  the 
time  only.  At  all  events,  the  judgment  shows  only  that  cases  may  occur  in 
which  the  flEict  of  a  permission  may  prevent  the  party  permitted  from  claiming 
the  easement  as  of  right.  The  objection  to  the  proof  of  a  verbal  agreement 
here  is,  in  effect,  the  same  as  the  objection  to  the  proof  of  a  written  agreement 
would  be ;  namely,  that  it  is  an  attempt  to  negative  on  a  general  traverse  the 
fact  of  enjoyment  as  of  right,  by  showing  that  the  enjoyment  has  taken  place, 
not  as  of  right,  that  is  not  by  a  right  permanent,  or  adverse  to  \hat  of  the 
owner  of  the  close,  but  by  virtue  of  a  contract  consistent  with  the  fact  of  simple 
enjoyment.  [Patteson,  J.  The  words  ''  as  of  right"  cannot  mean  an  adverse 
right;  for  the  statute  provides  that,  if  the  enjoyment  be  under  an  agreement, 
the  agreement  must  be  pleaded  specially :  by  which  plea  the  allegation  of  en- 
joyment **  as  of  right"  would  be  met,  not  by  way  of  denial,  but  by  way  of  con- 
fession and  avoidance.]  It  would  be  a  right  under  the  agreement,  a  purchased 
right  in  the  present  case :  though  a  continual  necessity  of  obtaining  leave,  at 
each  time  of  user,  might  show  the  absence  of  a  right.  The  mere  traverse  of  the 
enjoyment  does  not  put  in  issue  the  way  in  which  the  enjoyment  is  obtained, 
any  more  than,  in  trover,  a  traverse  of  the  conversion,  by  a  plea  of  Not  Guilty, 
puts  in  issue  the  rightfulness  or  wrongfulness  of  the  conversion ;  see  Frankum 
V.  The  Earl  of  Falmouth,  2  A.  &  E.  4.52.  [Lord  Denman,  C.  J.  That  is  a 
very  different  case.  Here  the  plaintiff  undertakes  to  prove  that  he  has  enjoyed 
as  of  right.] 

r^771  ^^^^  "^^^^  Camphelly  Attorney-General,  and  TT.  C.  Rawe,  contrii. 
*•  -*  The  evidence  was  admissible  under  both  issues.  First,  as  to  the  issue 
on  the  interruption  alleged  to  have  been  acquiesced  in.  It  is  true,  as  urged  on 
the  other  side,  that  the  jury,  on  the  evidence  admitted,  have  negatived  the  inter- 
mption :  but  the  complaint  is  that  they  had  not  before  them  the  whole  of  the 
evidence  properly  applicable  to  the  question.  The  payment  of  the  penny  was 
so  applicable ;  for  it  showed  an  interruption  in  fact,  since  the  owner  of  the  close 
must  be  understood  to  have  refused  the  passage  until  the  payment  was  pro- 
mised :  it  showed  also  an  acquiescence  by  the  party  paying :  and  it  showed  the 
Vol.  XXXI.— 12 
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tnxe  choracter  of  the  non-aaer  which  afterwards  took  place.  And  the  deolara* 
tioDs  were  also  admissible  on  this  issue.  Independently  of  the  statate,  if  the 
party  had  declared,  at  the  time  of  paying,  that  he  did  so  hy  leave,  that  would 
have  been  evidence,  as  a  declaration  accompanying  an  act.  Here,  the  abstaining 
is  accompanied  by  a  declaration,  which  comes  to  the  same  thing.  But,  further, 
the  statute  places  the  question  of  right  of  way  on  a  continuity  of  user :  the 
declaration  may  therefore  be  carried  forward  to,  and  connected  with  the  subse- 
quent period  of  non-user,  inasmuch  as  the  statute  must  have  the  effect  of  connect- 
ing all  that  passes  relatively  to  the  user  or  non-user,  during  the  continuous  period. 
Since  the  statute,  therefore,  such  declarations  are  on  the  footing  of  declaratioos 
made  at  the  time  of  the  subsequent  non-user.  Again,  the  statute  appears  to 
alter  the  law  as  to  the  effect  of  declarations  of  a  tenant  binding  the  reversioner. 
Wood  V.  Veal,  5  B.  &  Aid.  454,  shows  that  before  *the  statute,  they  r^ojo^ 
could  not  so  bind  him.  But  the  statute  has  made  the  acquiescence  by  I-  ^ 
the  tenant  in  an  interruption  during  the  period  material ;  and  it  seems  to  follow 
that  his  declarations  during  the  period  must  be  evidence ;  for,  sinoe  he  may 
affect  the  reversioner  by  his  acts  of  acquiescence,  there  is  no  reason  that  his  de- 
clarations of  acquiescence  should  not  affect  him  also.  The  statute,  in  effect, 
substitutes  the  occupier  for  the  reversioner,  so  far  as  the  question  of  user  or 
non-user  is  concerned.  [Pattsson,  J.  Before  the  statute,  the  acts  of  tenants 
might  be  evidence  against  the  reversioners,  yet  their  naked  declarations  were 
not  so.] 

As  to  the  last  issue.  It  has  been  attempted  to  treat  the  question  as  if  the 
evidence  of  payments  were  offered  for  the  purpose  of  showing  the  origin  of  the 
easement.  For  that  purpose  it  might  be  inadmissible.  But  it  is  offered  to 
show  the  nature  of  the  enjoyment,  and  that  it  was  not  an  enjoyment  by  a  per- 
son claiming  as  of  right.  It  is  a  fact  inconsistent  with  the  simple  hct  of  such 
enjoyment.  But  it  could  not  be  pleaded  in  bar,  even  if  there  had  been  a  stipu- 
lation in  writing  for  payment;  for  such  a  plea  would. not  confess  the  enjoyment 
as  of  right,  and  avoid  it,  by  showing  that  it  was  under  an  agreement  Such  a 
confession  and  avoidance  could  be  pleaded  only  where  the  agreement  would 
cover  and  be  applicable  to  the  whole  period  of  enjoyment :  the  statute,  there- 
fore, when  it  directs  that  a  contract  or  agreement  shall  be  specially  pleaded,  and 
also  provides  that  it  must  be  by  deed  or  in  writing,  refers  only  to  contracts 
which  account  for,  and  are  consistent  with,  the  fact  of  an  enjoyment  as  of  right 
during  the  whole  period ;  and,  consequently,  to  such  contracts  only  as  are  ante- 
cedent to  the  beginning  of  the  enjoyment.  The  '^'legislature  cannot  r*Q7Q-i 
have  intended,  by  the  second  section,  that  an  enjoyment  for  forty  years  L  ^'  J 
by  leave  and  license  is  to  confer  an  absolute  right,  even  though  the  leave  and 
license  was  given  during  the  term.  Yet,  if  they  did  not  mean  that,  evidence 
of  the  leave  and  license  must  be  admissible  under  the  general  traverse,  since,  as 
has  been  shown,  it  could  not  be  pleaded  in  bar.  Supposing  that,  on  each  occasion 
of  user,  the  party  using  had  asked  leave,  or  had  declared  that  he  did  not  claim 
as  of  right,  surely  this  must  have  been  evidence  under  the  general  traverse. 
But  what  is  the  difference  between  a  leave  given  toties  quotiesy  and  a  leave  for  a 
definite  period  ?  In  The  Monmouthshire  Canal  Company  v,  Harford,  1  Cr.  M. 
&  R.  614,  S.  C.  6  Tyrwh.  68,  applications  for  leave,  and  the  granting  of  a  parol 
license,  were  held  admissible  upon  a  traverse  of  a  plea  of  twenty  years'  enjoy- 
ment, although,  in  that  case,  the  statute  does  not  prevent  the  pleading  of  a  parol 
contract  in  bar,  as  it  does  in  the  case  of  a  forty  years'  enjoyment.  Such  evi- 
dence in  fact  shows  that  neither  the  enjoyment  before,  nor  that  after,  the  leave 
given,  was  of  right.  The  payment  of  the  penny  cannot  make  the  case  different 
froni  that  of  a  gratuitous  license.  So  Parke,  B.,  in  Bright  v.  Walker,  1  Cr. 
M.  &  R.  219,  8.  C.  4  Tyrwh.  509,  says  that  if  the  ckimant  "shall  have  ooca- 
"^^  •  Zi  ?f  ^^^  *^®  permission  of  the  occupier  of  the  land— no  title  would  be 
acquired."  [Pattkson,  J.  Do  you  say  that  by  replying  a  deed,  when  one 
easts,  a  party  denies  the  enjoyment  as  of  right,  or  that  he  confesses  it?     If  he 
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deny  it,  how  can  it  be  mfttter  of  special  replication  ?  if  he  confess  it,  is  that 
P^ogQ-i  reconcilable  with  yoar  argument,  that  proof  of  license  ^supports  the 
I*  ^  traverse  of  the  enjoyment  as  of  right?]  It  is,  perhaps,  difficult  to 
construe  all  the  provisions  of  the  statute  consistently  with  the  strict  rules  of 
pleading,  but  the  true  construction  seems  to  be  that,  if  a  deed,  explaining  the 
whole  enjoyment,  were  specially  pleaded,  that  would  be  a  confession  that  the 
enjoyment,  during  the  whole  period,  had  been  of  right;  but  it  would  be  an 
answer  to  that  case  of  enjoyment  as  of  right  which  appeared  j>rimd/acte  on  the 
other  side.  But,  if  a  license  were  proved  to  have  been  asked  and  given  during 
the  period,  that  would  show  that,  till  the  license  was  eiven,  and  after  it  had  ex- 
pired, there  was  no  enjoyment  at  all  as  of  right ;  and  this,  even  on  the  suppo- 
sition that  an  enjoyment  under  such  a  license  is,  in  the  statutable  sense,  an 
enjoyment  as  of  right.  In  fact,  the  argument  on  the  other  side  must  be  tsarried 
to  this  length ;  that,  if  the  party  claiming  the  easement  prove  by  a  witness  the 
simple  fact  of  user  for  forty  years,  the  opposite  party  cannot  cross-examine  such 
witness  as  to  the  nature  and  circumstances  of  the  user.  Our.  adv,  vult. 

Lord  Dbnman,  C.  J.,  in  this  term,  February  1st,  delivered  the  judgment  of 
the  Court.     After  having  stated  the  pleadings,  his  Lordship  proceeded : 

At  the  trial,  it  was  proposed,  on  the  part  of  the  defendant  to  show  that  a  parol 
agreement  had  been  made,  and  consideration  paid  for  passing,  in  the  year  1798. 
This  evidence  was  offered  on  the  first  issue,*  to  negative  the  enjoyment  for  forty 
years  as  of  right.  And  it  was  also  offered  on  the  second  issue,*  as  of  itself 
1^3811  *B^^^^°S  ^^  interruption  acquiesced  in,  or  at  all  events  as  explanatory 
I-  -'of  the  character  of  a  cessation  to  use  the  way  for  four  years,  commencing 
in  1800,  which  cessation  was  proved,  and  ascribed  by  the  defendant  to  interrup- 
tion, but  by  the  plaintiff  to  a  voluntary  abstinence  from  user,  on  account  of  the 
dose  being  in  tillage.  The  evidence  was  rejected,  and  the  plaintiff  had  a  ver- 
dict. A  rule  nisi  for  a  new  trial  on  the  ground  of  that  rejection  having  been 
granted,  the  case  was  argued  in  last  Michaelmas  term. 

The  question  turns  upon  the  second  and  fifth  sections  of  stat.  2  &  3  W.  4,  c. 
71,  which  the  Court  is  called  upon  to  construe,  with  reference  both  to  the  law 
and  the  form  of  pleading ;  and,  in  so  doing,  we  have  the  assistance  of  the  cases 
of  Bright  V.  Walker,  1  C.  M.  &  R.  211,  S.  C.  4  Tyrwh.  602,  and  the  Mon- 
mouthshire Canal  Company  v.  Harford,  1  C.  M.  &  K.  614,  S.  C.  6  Tyrwh.  68, 
in  which  this  act  of  parliament  came  under  the  consideration  of  the  Court  of 
Exchequer. 

The  second  section  of  the  act  is  in  the  following  words  (his  Lordship  here 
read  the  second  section  of  the  act),  and  the  fifth  section  in  the  following  (his 
Lordship  here  read  the  fifth  section). 

The  greatest  difficulty  arises  from  the  language  of  the  concluding  paragraph 
of  this  section,  and  more  particularly  from  the  words  ''  or  any  cause  or  matter 
of  &ct  or  of  law  not  inoonsistent  with  the  simple  fact  of  enjoyment.''  As  all 
these  matters  are  required  to  be  specially  pleaded,  and  forbidden  to  be  given  in 
evidence  under  a  general  traverse  of  the  enjoyment  as  of  right,  it  is  plain  that 
they  are  treated  by  the  legislature  as  consistent  with  such  an  enjoyment ;  and 
_oQoi  *^)  ^7  ^^®  Tules  of  pleading  and  of  logical  reasoning,  every  allegation 
*-  -^  by  way  of  answer,  which  does  not  deny  the  matter  to  which  it  is  pro- 
posed as  an  answer,  is  taken  to  confess  it,  we  must  conclude  that  the  legislature 
used  the  words  "  as  of  right"  in  such  a  sense,  as  that  a  party  confeBsing  the  en- 
joyment "  as  of  right,"  for  forty  years  or  twenty,  as  the  case  may  be,  may  ac- 
count for  and  avoid  the  effect  of  it  by  alleging  in  the  one  case  a  consent  or  agree- 
ment, provided  it  be  by  deed  or  writing  (see  sect.  2),  and  in  the  other  any  con- 
tract, Ac.,  written  or  parol  (see  section  5).  It  follows  that  the  words  as  of  right 
cannot  be  confined  to  an  adverse  right  from  all  time  as  far  as  evidence  shows, 
for,  if  they  were  so  confined,  such  enjoyment,  once  confessed,  could  not  be  avoided 

>  The  issue  on  the  third  plea.  '  The  issae  on  the  second  plea. 


180  4  Adolphus  &  Ellis-  [382 

by  replying  that  it  was  held  by  contract,  which  is  not  adverse.  Again,  as 
the  legal  right  to  a  way  cannot  pass  except  by  a  deed,  it  is  plain  that  the  words 
'*  enjoyment  as  of  right''  cannot  be  confined  to  enjoyment  under  a  strict  legal 
right ;  for  then  a  ''  consent  or  agreement"  in  ''  writing/'  not  under  seal,  of 
which  the  second  section  speaks,  could  not  account  for  such  ezgoyment.  The 
words,  therefore,  must  have  a  wider  sense ;  and  yet  they  must  have  the  same 
sense  as  the  words  '^  claiming  right  thereto''  in  the  second  section,  otherwise 
there  will  be  incongruities  in  the  construction  of  the  act.  It  seems,  therefore, 
that  the  "  enjoyment  as  of  right"  must  mean  an  enjoyment  had,  not  secretly  or 
by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from  time  to  time, 
on  each  occasion  or  even  on  many  occasions  of  using  it ;  but  an  enjoyment 
had  openly,  notoriously,  without  particular  leave  at  the  time,  by  a  person  claim- 
ing to  use  it  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  strictly  '''legal  by  prescription  and  adverse  user  or  by  r^Qoo-i 
deed  conferring  the  right,  or,  though  not  strictly  legal,  yet  lawful  to  the  ^  -* 
extent  of  excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing  not  under 
seal,  in  case  of  a  plea  for  forty  years,  or  by  such  writing  or  parol  ooqsent  or 
agreement,  contract  or  license,  in  case  of  a  plea  for  twenty  years.  According  to 
this  view  of  the  act,  a  license  in  writing  must  be  replied  to  a  plea  of  forty  years' 
enjoyment,  if  it  cover  the  whole  time,  and  the  same  of  a  parol  license  in  case  of 
a  plea  for  twenty  years. 

But  it  was  argued  by  the  Attorney-General,  that  each  leave  given,  in  case  of 
permission  repeatedly  asked,  is  as  much  a  consent  or  agreement  pro  h&c  vice  as 
a  consent  or  agreement  for  twenty  years,  and  therefore,  aecording  to  this  view  of 
the  act,  ought  to  be  replied,  which  is  contrary  to  the  decision  of  the  Monmouth- 
shire Canal  Company  v.  Harford,  1  Cr.  M.  &  R.  614,  S.  C.  5  Tyrwh.  68.  On 
looking  at  the  report  of  that  case,  we  find  that  the  decision  rests  on  this  ground, 
viz.,  that  the  asking  leave  from  time  to  time  within  the  forty  or  twenty  years, 
breaks  the  continuity  of  the  enjoyment  as  of  right,  because  each  asking  of  leave 
is  an  admission  that,  at  that  time,  the  asker  had  no  right ;  and,  therefore,  the 
evidence  of  such  asking  within  the  period  is  admissible  under  a  general  traverse 
of  the  enjoyment  for  forty  or  twenty  years  as  of  right.  To  this  ground  of  de- 
cision we  quite  accede ;  and  it  will  follow  that,  not  only  an  asking  leave,  but  an 
agreement  commencing  within  the  period  may  be  given  in  evidence  under  the 
general  traverse,  notwithstanding  the  words  of  the  fifth  section ;  for  the  party 
cannot  and  does  not  '^'rely  on  it  as  an  answer  to  an  enjoyment  as  of  right  r4cQ04-| 
which  he  confesses,  nor  as  avoiding  any  such  enjoyment  during  the  time  ^  -' 
covered  by  the  agreement;  but  as  showing  that  there  was  not,  at  the  time  whea 
the  agreement  was  made,  an  enjoyment  as  of  right ;  and  so  the  continuity  is 
broken,  which  is  inconsistent  with  the  simple  fact  of  enjoyment  during  the 
forty  or  twenty  years* 

The  evidence  proposed  ought  therefore  to  have  been  received  on  the  first  issue; 
and,  on  the  second,  it  may  also  have  been  admissible,  to  show  that  the  cessation 
to  use  was  by  reason  of  want  of  right,  and  not  from  voluntary  abstinence: 

The  rule  for  a  new  trial  must  therefore  be  made  absolute. 


Bule  absolute.^ 


1  See  Beaseley  v.  Clarke,  2  New  Ga.  705. 


The  KING  i;.  GEORGE  HENRY  WARD,  Esq.    Jan.  12. 

On  the  trial  of  an  indiotment  for  a  nuisanoe  in  a  navigable  river  and  oommon  king's  high- 
way, called  the  harbor  of  C.  by  erecting  an  embankment  in  the  waterway,  a  finding  by 
the  jury  that  the  embankment  was  a  nuisance,  but  that  the  inconvenience  was 
oounterbalanoed  by  the  public  benefit  arising  from  the  alteration,  amonnts  to  a  verdict 
of  Quilty. 

It  is  no  defence  to  such  an  indictment,  that,  although  the  work  be  in  some  degree  s 
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hinderanee  to  Bayigation,  it  is  adTaaftag«oas,  in  a  gveater  depree^  to  oth«r  uses  %i 
the  port. 

Indictment,  stating  that  the  Medina  river  was  an  ancient  navigable  river  and 
common  King^s  highwaj  for  aYl  the  Hege  subjects,  &c.,  wfth  vessels,  boats,. 
&c.,  to  pass,  repass,  and  navigate,  &c.,  anrd  that  the  defendant,  in  a  certain  part 
thereof  called  Cowes  harbor,  upon  the  soil  and  in  the  waterway  of  the  said 
l^qoen  *river  and  highway,  did  erect  and  continue  a  certain  building  of  stones, 
I-  -^  &c.,  across  the  stream  and  waterway  of  the  said  river,  by  reason  whereof 
the  liege  subjects,  &c.,  could  not  pass,  repass,  and  navigate,  &c.,  as  they  before 
used,  and  of  right  ought,  &c.'  Plea,  Not  Quilty.  This  indictmeat  was  tried 
before  Lord  Denman,  C.  J.,  at  the  Winchester  Summer  assizes,  1834.  The  prin- 
cipal points  of  the  case,  as  stated  by  bis  Lordship  in  delivering  judgment  upon 
the  motion  made  to  set  aside  the  verdict  as  after-mentioned,  were  as  follows : — 

The  subject  of  indictment  was  a  causeway  projecting  into  the  water,  and 
raised  on  a  kind  of  platform.  The  causeway  originally  was  of  gravel,  shingle, 
and  stone,  called  a  hard,  and  went  sloping  down  to  the  water.  The  defendant's 
father  had  sued  out  a  writ  of  ad  quod  damnum,  under  which  the  proceedings 
were  regularly  conducted  to  their  close ;  then  he  removed  the  causeway,  and 
made  a  new  one  along  the  water's  edge,  considerably  to  the  south.  In  the 
year  1833,  this  new  causeway  or  wharf'  was  considerably  lengthened  in  tho 
same  direction,  which  was  inwards  up  the  harbor.  It  was  also  then  first  raised 
on  piles,  and  much  heightened,  and,  instead  of  sloping  down,  it  is  now,  at  the 
extremity^  five  feet  four  inches  higher  than  the  shore. 

The  indictment  was  preferred  by  the  corporation  of  Newport,  on  the  com- 
plaint of  the  harbor-master  and  water-bailiff,  who  are  sworn  to  present  nuisances 
T'^SSfil  ^°  ^^^  harbor.  The  case  which  the  prosecutors  sought  to  '*'establish  may 
*•  -'be  taken  from  the  following  passage,  which  I  copy  from  my  note  of  the 
harbor- master's  evidence  : — '*  The  causeway  is  decidedly  an  inconvenience  to 
the  navigation.  Small  vessels  of  twenty-six  or  twenty-eight  tons  are  much  ol>- 
Btrncted  in  their  tacking,  when  making  their  way  up  to  Newport  with  the  tide. 
They  were  in  the  habit  of  using  a  setting-pole,  which  this  prevents,  and  sends 
them  out  into  the  best'  of  the  water."  He  described  also  some  inconvenience 
to  which  square-rigged  vessels,  lightermen,  and  row-boats  were  exposed  in  con- 
sequence of  the  present  state  of  the  causeway,  both  as  to  navigation  and  land- 
ing. Many  witnesses  were  called  in  support  of  these  allegations.  On  the 
deiendant's  part,  some  witnesses  denied  the  existence  of  these  inconvenience^ 
altogether ;  others  represented  them  as  very  trifling.  But  he  mainly  placed 
his  defence  on  the  advantages  obtained  by  the  public  from  the  general  result  of 
the  alteration,  which  were  thus  describea  by  the  captain  of  a  steamboat : — ^^  I 
consider  the  alteration  a  great  benefit  to  the  public ;  first,  in  launching  and 
landing  boats  more  readily  ;  secondly,  steamboats"  (and  of  course  other  vessels) 
'^  can  approach  where  they  could  not ;  thirdly,  vessels  obtain  shelter  from  the 
quay."  And  these  results  were  hardly  ^sputed  on  the  part  of  the  prosecution. 
The  learned  counsel  cited  Rex  v,  Russell,  6  B.  &  C.  566,  and  Hale,  De  Porti- 
bus  Maris,  p.  85,  Ch.  7,  Hargrave's  Law  Tracts. 

In  summing  up  the  evidence  after  a  Ions  trial,  I  asked  the  jury  to  state  their 
opinion  whether  the  causeway  in  its  altered  state  was  a  nuisance  to  the  naviga- 
1^3871  ^^^"  ^'  ^^^  "^river ;  and  whether  the  public  benefit  was  greater  than  the 
I-  ^  inconvenience.  The  jury,  after  deliberation,  stated  that  an  impediment 
had  been  created  ;  but  I  declined  to  receive  that  expression,  as  not  necessarily 
equivalent  to  the  word  nuisance,  which  might  be  too  trifling  in  degree  to  be 
properly  bo  called.     They  said  at  liength  that  they  considered  it  to  be  a  nui- 

*  See  the  indiotme&t  more  fully  set  out  at  the  end  of  this  case. 

*  There  was  a  wharf  in  front  of  tiie  Fountain  Inn  (not  complained  of)  with  whioh  the 
eaiueway  commnnicated ;  see  p.  887,  post.  The  counsel  on  both  sides  treated  the 
wharf  and  canseway  as  distinct. 

*  The  witness  explained  this  to  mean  the  deepest. 
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sanoe ;  but  thej  added,  both  at  first  and  at  last,  that  the  inoonyenienoe  was 
counterbalanced  by  the  public  benefit  arising  from  the  alteration  made  by  the 
defendant. 

In  addition  to  ike  facts  recapitulated  as  above  by  the  Lord  Chief  Justice,  the 
following  particulars  were  stated  at  the  trial,  some  of  which  were  adverted  to 
in  argument  upon  the  after-mentioned  rule  : — ^The  causeway  built  by  Mr.  Ward 
the  father  was  erected  in  1823.  The  whole  was  the  defendant's  private  pro- 
perty. It  was  represented,  on  behalf  of  the  prosecution,  that  the  causeway  ex- 
tended below  low-water  mark.  On  the  defendant's  part,  this  was  denied  to  be 
the  case,  except  at  particular  tides.  The  way  from  the  present  causeway  into 
the  town  of  Cowes  was  either  through  the  Fountain  Inn,  which  was  Mr.  Ward's 
property,  or  under  an  archway,  formed  by  part  of  the  Fountain  premises.  The 
latter  passage,  and  the  causeway,  were  open  at  all  times  for  landing  and  em- 
barking. It  was  stated  as  probable  that  the  number  of  persons  using  the 
causeway  for  those  purposes,  in  a  year,  amounted  to  50,000.  Steamboat  pro- 
prietors paid  2cl.  for  each  passenger  landing  and  embarking,  which  amounted 
to  2007.  a  year.^  Other  persons  landed  and  embarked  without  paying.  In- 
stances were  mentioned,  '^'in  which  persons  going  to  and  from  a  particu-  r^coog-i 
lar  steamboat  had  been  forbidden  to  land  where  the  other  steamboat  ^  ^ 
p'kssengers  landed ;  but  this  appeared  to  have  taken  place  at  the  wharf,  and 
before  the  defendant's  time.  Cattle  and  goods  landed,  or  going  out,  were  paid 
for,  but  not  in  aU  instances.  There  are  other  places  in  Cowes,  where  persons 
are  at  liberty  to  land  and  embark  at  all  times,  but  no  other  where  it  is  always 
convenient  to  do  so.  Some  evidence  was  give^n  (but  contradicted  by  the  de- 
fendant's witnesses)  to  show  that  the  causeway  had  occasioned  accumulations 
of  sand  and  mud  in  parts  of  the  harbor.  In  answer  to  the  evidence  adduced 
to  show  that  the  causeway  narrowed  the  space  for  tacking,  and  thereby  inter- 
fered with  the  navigation,  it  was  stated  that  there  was  a  line  of  moorings  farther 
out  in  the  stream  than  the  end  of  Mr.  Ward's  causeway,  on  the  same  side,  and 
a  similar  line  on  the  opposite  side ;  that  pilot  and  other  vessels  constantly  lay 
at  these  moorings ;  that  the  space  between  them  and  the  shore  was  usually 
occupied  by  small  boats ;  and  that  the  regular  course  for  vessels  going  up  the 
Medina  was  between  the  two  lines  of  moorings.  But  it  was  also  stated  that 
vessels  tacking  often  kept  their  course  as  far  as  the  depth  of  water  would  allow  ; 
that,  at  the  place  in  question,  the  harbor  was  very  narrow,  and  the  tide  strong, 
and  that  it  was  often  important  for  vessels  working  in  or  out  to  have  an  oppor- 
tunity of  making  as  long  tacks  as  possible.  Foilett,  in  addressing  the  jury  for 
the  defendant,  insisted,  not  only  upon  the  usefulness  of  the  work  in  question  to 
the  harbor,  but  also  upon  the  benefit  conferred  by  it  on  the  Isle  of  Wight  gene- 
rally, in  favoring  the  resort  of  visiters. 

On  the  above  finding  of  the  jury,  FoUctty  in  the  ^ensuing  term,  ob-  r^eoogi 
tained  a  rule  to  show  cause  why  a  verdict  of  Not  Guilty  should  not  be  '■  -■ 
entered,  on  the  ground  that  the  finding  amounted  to  an  acquittal.  In  the  last 
term," 

Erie  and  Sewell  showed  cause.  The  benefits  arising  from  this  work  are 
either  inconsiderable,  or  felt  only  by  a  portion  of  the  public.  They  are  for  the 
most  part  received  only  at  particular  seasons,  whereas  the  obstruction  is  con- 
stant. No  permanent  right  of  access  to  this  causeway  is  given  to  the  public  ; 
some  persons  have  been  warned  off;  others  pay  to  embark  or  disembark.  And, 
supposing  that  the  defendant  had  dedicated  the  causeway  to  the  public  as  far  as 
lay  in  him,  it  does  not  appear  that  his  own  right  to  the  soil  was  more  than 
temporary,  in  which  case  there  could  be  no  dedication  unless  the  owner  of  the 
fee  consented;  Wood  v.  Veal,  5  B.  &  Aid.  454.     The  act  of  erecting  this 

1  It  was  represented,  on  behalf  of  the  defendant,  that  the  payments  mentioned  were 
required  at  the  wharf  only,  and  that  the  oauseway  (as  distinguished  from  the  wharf) 
was  ft'ee. 

'November  18th.  Before  Lord  Dbnhan,  C.  J.,  Pattebon,  Williams,  and  Coui- 
'^TDoa,  Js. 
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canaeway  waa  not  done  in  immediate  exeroise  of  any  of  the  righta  appertaining 
to  a  port,  as  the  right  of  paaaage,  of  landing  and  embarking,  of  fishing,  or  of 
ataying  for  ahelter  or  to  take  in  gooda,  although  it  might  ultimately  favor  the 
enjoyment  of  thoae  righta.  The  immediate  act  waa  a  nuiaance  to  known  vested 
rights,  and  ia  not  to  be  juatified  by  a  reference  to  diatant  reaulta,  or  advantaged 
to  be  reaped  by  a  different  part  of  the  community  from  that  which  anffera  the 
inconvenience.  No  authority,  unleaa  it  be  Rex  v.  Kuaaell,*  contradicta  thia 
r^dOl  P^P<^^^<>°-  ^^  ^^^^  ^^^^^  "^^^^  defendant'a  counael  mainly  relied  upon 
■-  -*  Hale,  De  Portibna  Maria,  part  ii.  o.  vii.  Harg.  Law  Tracta,  85.  Tjord 
Hai^  there  givea  aeveral  evidenced  of  nuiaancea  ''  common  to  all  men  that  have 
oocaaion  to  come,  go,  or  atay  at  porta.''  The  fourth  of  theae  ia  '^  the  building 
of  new  weara  or  enhancing  of  old,  whereby  navigatiou  or  passage  of  vesaela  ia 
obatmcted."  That  is  atatcd  absolutely,  and  without  limitation,  aa  a  head  of 
nniaance.  It  may  be  said  in  the  following  paragraph,  where  he  gives,  as  a  fifth 
inatance,  <'  the  straitening  of  the  port,  by  ouilding  too  far  into  the  water,  where 
ships  or  veaaels  might  have  formerly  ridden,''  he  adds, "  for  it  ia  to  be  observed, 
that  nniaance  or  not  nuisance  in  auch  case  ia  a  queation  of  fact."  But  the  pre- 
ceding instance  ia  stated  poaitively,  and  without  qualification,  as  one  of  nuisance. 
In  this  fifth  paragraph,  Lord  Hale  merely  shows  that,  where  a  structure  ia 
erected  below  the  high-water  or  the  low-water  mark,  it  is  not  therefore  inevi- 
tably a  nuiaance;  as,  for  example,  if  it  be  built  in  a  place  where  the  water 
flowed  among  ahallowa:  and  undoubtedly  other  instances  of  the  same  kind 
might  be  put,  where  the  structure  could  not  possibly  be  a  nuisance.  Hale's 
conclusion  ia  that,  in  the  caae  '^  of  building  within  the  extent  of  a  port  iix.  or 
near  the  water,  whether  it  be  a  nuiaance  or  not  is  queestio  facti,  and  to  be 
determined  by  a  jury  upon  evidence,  and  not  qusMtio  juruP  The  jury  are 
P^QQII  *to  aay  whether  or  not  the  thing  complained  of  ia  a  nuisance  to  any 
I-  ^  right  existing,  and  which  can  be  known  at  the  time.  Here  the  jury 
have  found  Mr.  Ward'a  cauaeway  to  be  auch  a  nuiaance ;  and,  if  that  haa  been 
rightly  found  within  the  meaning  of  the  passages  in  Hale  referred  to,  it  ia  no 
answer  to  aay  that  some  benefit  is  produced.  A  nuisance  is,  in  the  contempla^ 
tion  of  the  law,  criminal ;  and  it  is  against  first  principles  to  say  that  there  can 
be  a  compensation  or  aet-off  for  a  crime.  In  Itcx  v.  Lord  Groavenor,  2  Stark. 
N.  P.  G.  511,  alao  referred  to  in  Rex  v.  Russell,  6  B.  k  C.  566,  Abbott,  C.  J., 
left  it  to  the  jury,  <'  whether  the  convenience  of  the  public  at  large,  or  of  that 
portion  of  it  which  ia  interested  in  the  navigation  of  the  river  Thamea  haa  been 
affected  or  diminiahed  by  this  alteration."  He  does  indeed  say,  ''  The  public 
have  a  right  to  all  the  convenience  which  the  forme/  state  of  the  river  afforded, 
nnleas  by  the  change  some  greater  degree  of  convenience  is  rendered."  But 
the  mode  of  putting  the  case  there  was  consistent  with  the  construction  just 
given  to  the  pasaages  in  Hale.  The  queation  subatanUally  laid  before  the  jury 
waa,  whether,  considering  the  advantages  arising  from  the  existence  of  the 
recess  which  had  been  blocked  up,  the  public  had,  upon  the  whole,  any  bene- 
ficial right  in  ite  continuance.  The  Lord  Chief  Justice  waa  evidently  of  opinion 
that  if,  at  the  time  of  the  erection,  the  public  was  deriving  any  benefit  from  the 
state  of  things  interfered  with  by  the  act  of  the  defendants,  they  were  not 
entitled  to  take  that  benefit  away.  He  says,  at  the  end  of  hia  address  to  the 
jury,  <<  The  queation  is,  whether  if  this  wharf  be  suffered  to  remain,  the  public 
r*3%1  convenience  *will  auffer." — "  Although  the  benefits  which  were  enjoyed 
^        ^  before  the  erection,  were  limited  to  particular  times  and  seaaona  of  the 

^  6.  B.  &  C,  566.  In  answer  to  an  inquiry  made  by  the  Court,  as  to  this  case,  at  the 
beginning  of  the  present  argument,  Cresswell  stated  that  a  fresh  indictment  had  been 
prSrerred  against  Mr.  Russell,  raising  the  same  question  as  before ;  that  the  cause  had 
been  tried  at  the  Carlisle  assises  before  Hullogk,  B.,  and  certain  facts  found  by  the 
jury,  which  were  te  have  been  made  the  basis  of  a  special  verdict ;  but  that,  in  conse- 
quence of  the  death  of  the  learned  Judge,  difficulties  had  arisen  in  settling  the  Terdict, 
and  tiie  case  had  not  proceeded ;  one  cause  of  which  was,  that  the  question  had  been 
rendered  less  important  by  the  general  use  of  steamboats  for  towing. 
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weather,  and  were  enjoyed  but  occasionally,  yet  the  public  is  not  to  be  deprived 
of  them  by  the  erection  of  a  wharf  for  mere  private  convenience."  His  Lord* 
ship  did  not  there  look  to  any  but  the  immediate  effects  of  the  alteration ;  and, 
even  if  a  wider  construction  could  be  given  to  his  language,  the  question  put 
by  him  could  be  carried  no  farther  than  this;  whether  the  public,  formerly 
exercising  the  right  said  to  be  taken  away,  reaped  greater  benefit  from  the 
alteration,  than  the  same  public  hod  derived  from  the  original  state  of  things. 
But  even  that  construction  would  not  affect  the  present  question  ;  for  not  only 
are  the  injury  and  benefit  not  ejusdtm  generis,  but  one  portion  of  the  public 
suffers,  and  another  receives  the  compensation. 

There  does  not  appear  to  be  any  authority  upon  the  point  since  this  case, 
except  Russell  v.  Russell,  6  B.  &  C.  666.  In  that  case  there  were  peculiar 
circumstances.  The  stai^hs  had  in  some  degree  been  recognised  by  an  act 
of  parliament,  which  gave  the  public  certain  rights  in  resorting  to  them,  and 
80  far  made  them  a  matter  of  public  concern.  Besides,  the  question  being 
whether  or  not  thie  staiths  were  a  nuisance  to  the  navigation  of  the  river  Tyne, 
it  was  proved  that  they  benefited  it  in  one  respect,  namely,  by  clearing  it  of 
keels.  The  alleged  injury  to  the  navigation  was  attended  by  a  direct  benefit  to 
the  navigation.  Lord  Tenterden  thought  that,  if  the  case  had  been  left  to 
the  jury  entirely  upon  the  question  of  injury  to  the  navigation,  and  a  verdict 
found  for  the  ^defendants,  no  objection  could  have  been  taken.  It  is  r^ooQi 
truo  that  Bayley  and  Holroyd,  Js.,  thought  that  Bayley,  J.,  had  ^  ^ 
properly  directed  the  jury,  in  his  summing  up,  to  take  into  consideration  certain 
advantages  accruing  to  distant  portions  of  the  community ;  but  Lord  Tenter- 
den was  of  a  different  opinion.  This  case  was  relied  upon  in  argument  in  Rex 
V,  Pease,  4  B.  &  Ad.  30 ;  but  the  Court,  there,  treat  the  decision  as  questionable. 
The  authorities  cited  for  the  prosecution  in  Rex  v.  Russell,  6  B.  &  C.  566,  show 
that  an  individual  cannot  justify  interfering  with  public  rights  of  his  own 
authority,  even  where  it  may  be  alleged  that  in  so  doing  he  has  given  some 
benefit  to  the  public ;  Rex  v.  Warde,  Cro.  Car.  266 ;  Payne  v.  Partridge,  1 
Salk.  12.  In  Hind  v.  Manfield,  Noy,  103,  it  was  laid  down,  without  qualifica- 
tion, that  an  individual  could  not  divert  part  of  the  river  Thames,  and  thereby 
weaken  the  current,  without  an  ad  quod  damnum,  *'  because  that  river  is  as  an 
highway." 

To  allow  the  kind  of  defence  attempted  in  this  case  vrould  introduce  very 
inconvenient  inquiries.  For  example,  it  is  alleged  that  the  work  complained  of 
promotes  the  general  prosperity  of  the  Isle  of  Wight,  by  favoring  the  resort  of 
visiters  and  giving  an  impulse  to  trade  and  to  improvements.  How  can  a  jury 
try  such  a  question?  They  can  estimate  the  injury  done  in  a  particular 
quarter;  but  the  benefit  which  maybe  indirectly  conferred  upon  places  at  a 
distance  is  too  wide  a  sul^ect  for  them  to  enter  upon.  So,  in  Rex  v.  Russell, 
6  B.  &  C.  566;  it  was  said  that  the  coal  staiths  produced  an  ultimate  benefit  to 
the  inhabitants  of  London  ;  but  a  Northumberland  jury  could  not  judge  of  that. 
Nor  is  the  principle  a  just  one,  '^'that  a  nuisance  in  one  place  may  be  ra^oQAi 
compensated  by  any  degree  of  benefit  conferred  in  another ;  as  if  a  ^  -^ 
gasometer  created  a  nuisance  in  Southwark,  and  it  was  answered  that  the  gas 
lights  connected  with  it  were  beneficial  to  a  street  in  London.  No  comparison 
can  be  instituted  between  accommodation  to  one  set  of  persons,  and  loss  of 
rights  to  another.  And  where  could  this  kind  of  justification  stop?  If  an 
actual  benefit  may  be  alleged,  so  may  an  intended  benefit.  A  man  may  erect 
a  causeway  which  will  be  convenient  to  steamboats  in  a  place  where  none  are 
used,  but  where  he  says  he  will  establish  them ;  or  he  may  turn  an  ordinary 
highway  into  a  railway,  and  justify  it  by  the  increased  convenience  to  those  who 
will  use  steam  carriages;  which,  however,  according  to  the  judgment  of  Lord 
Tenterden  in  Rex  v.  Sir  John  Morris,  1  B.  &  Ad.  447,  would  be  no  excuse. 

SPatteson,  J,  The  present  question  was  not  much  considered  there :  Lord 
'entebden  held,  that  the  doctrine  said  to  be  established  by  Rex  v,  Russell,  6 
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B.  &  G.  566;  was  not  applicable ;  and  his  observation,  which  has  been  referred 
to,  was  this : — **  It  is  said,  indeed,  that  all  persons  may  use  this  railway  who 
will  pay  for  so  doing ;  but  no  man  has  a  right  to  tell  the  public  that  they  shall 
discontinue  the  use  of  such  carriages  as  they  have  been  accustomed  to  employ, 
and  adopt  another  kind,  in  order  to  pass  along  a  new  description  of  road,  paying 
him  for  the  liberty  of  doing  so."] 

Sir  W.  W.  FoUett  and  Bere^  contrk.  The  real  question  is,  not  whether  a 
person  may  obstruct  the  navigation  of  a  harbor,  and  look,  for  his  justification, 
r*3d51  ^  ^advantages  resulting  in  other  places;  but  whether  he  may  not  erect 
L  -^  a  structure  in  a  port,  which  is  an  impediment  to  the  navigation,  but 
which  isy  on  the  whole,  a  benefit  to  that  port.  (They  commented  at  length 
upon  the  facts  proved,  with  reference  to  these  points.)  The  question,  how  far 
the  public  had  acquired  a  right  to  use  the  causeway,  went  to  the  jury  as  part  of 
the  question  of  benefit.  The  taking  of  two-pence  from  the  steamboat 
passengers  did  not  disprove  the  right :  that  payment  was  made  for  landing  at 
the  wharf.  As  to  the  causeway,  the  evidence  for  the  prosecution  did  not 
establish  that  any  restriction  of  this  kind  existed.  The  doctrine  of  Bex  v. 
Russell,  6  B.  &  C.  566,  need  not  come  under  discussion ;  nor  is  there  any 
conflict  of  authorities.  Erections  may  be  made  in  a  harbor,  below  high-water 
mark,  and  in  places  where  vessels  might  perhaps  have  sailed ;  and  the  question 
whether  they  are  a  nuisance,  or  not,  will  depend  on  this, — ^whether,  upon  the 
whole,  they  produce  public  benefit;  not  giving  to  the  terms  <' public  benefit" 
too  extended  a  sense,  but  applying  them  to  the  public  frequenting  the  port. 
If  this  view  of  such  cases  were  not  admitted,  every  wharf  in  the  port  of  London, 
perhaps,  would  be  a  nuisance,  because  it  occupied  a  space  over  which  some  boat 
might  have  been  punted ;  and  no  lapse  of  time  could  render  it  legal.  Suppose 
the  Plymouth  Breakwater  to  have  been  erected  by  an  individual ;  could  that  be 
called  a  nuisance  to  the  port  f  It  impedes  the  navigation,  but  the  benefit  to 
the  port  counterbalances  that  inconvenience.  The  same  may  be  said  of  the 
Cobb  at  Lyme.  Suppose  a  harbor  had  in  it  a  shoal,  which  might  be  sailed 
P3961  ^^^'  ^^  ^^^^  water,  but  was  dangerous  *at  other  times,  and  a  vessel 
'*  -*  were  moored  there  to  point  it  out :  that  would  not  be  a  nuisance,  but  a 
cause  of  safety.  There  is  a  fallacy  in  comparing  this  case  with  that  of  a  highway. 
A  highway  is  for  a  passage  only;  and,  in  general,  that  which  impedes  the 
passage  is  a  nuisance  to  the  highway.  But  a  port  is  not  merely  a  place  of 
passage :  *^  A  port  is  a  haven,  and  somewhat  more.  1.  It  is  a  place  for  arriving 
and  unlading  of  ships  or  vessels."  Hale,  De  Portibus  Maris,  part  ii.  c.  ii. ; 
Harg.  Law  Tracts,  46.  An  erection  made  in  a  port,  though  it  impede  the 
passage,  is  not  necessarily  a  nuisance,  because  the  public  has  other  and  more 
important  rights  in  a  harbor  than  that  of  passage,  and  to  these  the  thing  done 
may  be  advantageous ;  and  whether,  taking  these  into  consideration,  the  erection 
be  a  nuisance  or  not,  is  a  question  for  the  jury.  This  is  laid  down  in  the  judg- 
ment of  HoLROTB,  J.,  in  Rex  v.  Russell.^  Here  the  question  has  been 
decided  by  a  jury  in  the  defendant's  favor.  Lord  Hale  (De  Portibus  Maris, 
part  ii.  c.  vii. ;  Harg.  Law  Tracts,  85),  mentions  as  a  nuisance  common  to  all 
men  using  a  port,  <<the  building  of  new  wears  or  inhancing  of  old,  whereby 
narigation  or  passage  of  vessels  is  obstructed."  The  argument  for  the  pro- 
secQtion  in  this  case  is,  in  efiect,  that  every  building  which  at  all  straitens  the 
passage  is  within  this  clause.  But  Lord  Hale  goes  on  to  add,  as  another 
instance,  *'  the  straitening  of  the  port,  by  building  too  far  into  the  water,  where 
ships  or  vessels  mieht  have  formerly  ridden ;"  and  he  proceeds,  *'  for  it  is  to  be 
r*3971  ^^^^^^^9  ^^^  nuisance  or  not  nuisance  *in  such  case  is  a  question  of 
^  ^  fact.  It  is  not  therefore  every  building  below  the  high-water  mark,  nor 
every  building  below  the  low-water  mark,  is  ipao  facto  in  law  a  nuisance ;  for 
that  would  destroy  all  the  keys  that  are  in  all  the  ports  in  England.     For  they 

*  CB.  &  C.  686,  687.  Sir  W.  W.  Follett  here  read  the  passage  beginning,  ««Bat,  in- 
dependently of  these  statutes ;"  and  ending,  **  in  law  a  nuisance." 
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are  all  bHilt  below  the  high-water  mark ;  for  otherwise  vessels  could  not  oome 
at  them  to  unlade ;  and  some  are  built  below  the  low-water  mark.  And  it 
would  be  impossible  for  the  King  to  license  the  building  of  a  new  wharf  or  key, 
whereof  there  are  a  thousand  instances,  if  ipso  facto  it  were  a  common  nnisanoe, 
because  it  straitens  the  port,  for  the  King  cannot  license  a  common  nuisance. 
Nay,  in  many  cases  it  is  an  advantage  to  a  port  to  keep  in  the  sea-water  from 
diffusing  at  large ;  and  the  water  may  flow  in  shallows,  where  it  is  impossible 
for  vessels  to  ride.  Indeed,  where  the  soil  is  the  King's,  the  building  below  the 
high-water  mark  is  a  purpresture,  an  incroachment  and  intrusion  upon  the  King's 
soil,  which  he  may  either  demolish  or  seize,  or  arent  at  his  pleasure ;  but  it  is 
not  ipso  facto  a  common  nuisance,  unless  indeed  it  be  a  damage  to  the  port  and 
navigation.  In  the  case  therefore  of  building  within  the  extent  of  a  port  in  or 
near  the  water,  whether  it  be  a  nuisance  or  not  is  qumstio  factx,  and  to  be 
determined  by  a  jury  upon  evidence,  and  not  quessiio  juris.''  The  whole  result 
of  this  and  other  authorities  is  that,  although  the  port  may  be  straitened,  the 
question,  nuisance  or  no  nuisance,  is  for  the  jury  upon  the  whole  of  the  facts. 
Even  in  the  case  of  a  high  road,  it  is  not  true  that  every  obstruction  to  the  right 
of  passage  is  a  nuisance.  The  public  may  have  other  rights  on  a  highway.  A 
market  or  fair  is  in  many  instances  lawfully  held  in  a  public  street.  A  hoard 
placed  in  front  of  a  building  while  it  '''undergoes  repair  is  not  a  nuisance,  r^oggi 
though  it  obstructs  the  highway.  ^        ^ 

In  Rex  V,  Lord  Grosvenor,  2  Stark.  N.  P.  C.  513,  Abbott,  C.  J.,  in  bis 
summing  up,  said,  '^  The  question  is  not  whether  any  privato  advantage  has 
resulted  from  the  alteration  to  any  particular  individuals,  but  whether  the  con- 
venience of  the  public  at  large,  or  of  that  portion  of  it  which  is  interested  in  tbe 
navigation  of  the  river  Thames,  has  been  affected  or  diminished  by  this  altera- 
tion." The  defendant  here  relies  upon  the  benefit  reaped  by  the  public,  and  not 
upon  any  private  advantage,  nor  does  any  accrue  to  him.  The  present  case  does 
not  involve  any  point  on  which  the  Court  differed  in  Bex  v.  Buasell,  6  B.  &  C. 
666.  Batley,  J.,  there  says,  in  delivering  judgment  (page  693),  "  The  only 
point  upon  which  our  difference  rests,  is,  I  believe,  the  point  of  public  benefit;  not 
the  point  upon  the  preponderance  of  public  benefit,  but  the  question,  what  might 
be  taken  into  consideration  as  matter  of  public  benefit  V  Lord  T£NT£BDEN 
differed  from  the  other  judges,  not  as  to  the  principle  sanctioned  by  Lord  Halb, 
that  the  jury  are  to  consider,  upon  a  view  of  all  the  circumstances,  whether  or 
not  the  benefit  to  the  public  preponderates  over  the  injury,  but  merely  as  to  an 
ingredient  in  that  preponderance,  namely,  the  convenience  afforded  to  the  trade 
of  London.  [Colebidqe,  J.  Lord  Tentebden  said  there  (page  602)  that  the 
question  raised  by  the  indictment  was  properly,  whether  the  navigation  and  pas- 
sage of  vessels  on  the  public  navigable  river  was  injured  by  these  erections.] 
The  general  principle  of  compensation  has  scarcely  been  disputed  in  this  case; 
but  the  composition  is  said  to  be  too  remote  '^'and  indirect.  It  has,  r*2,W] 
indeed,  been  said  that  there  can  be  no  compensation  for  a  crime ;  but  ^ 
the  question  here  is,  whether  any  crime  has  been  committed ;  and  the  crime  m 
question  is  nuisance  to  tbe  port.  ^JErle.  The  indictment  is  for  obstructing  a 
navigable  river  and  King's  highway.]  It  adds  the  words  ''  called  Cowes  Bar- 
bor."  And  the  mere  wording  could  not  alter  the  question  whether  or  not  a 
nuisance  to  the  port  had  been  committed.  The  concluding  part  of  the  address 
to  the  jury  by  Batley,  J.,  in  Bex  v.  Bussell,  is  thus  stated  by  Holboyd,  J'> 
6  B.  &  C.  693.  « If  you  think  this  is  placed  not  in  a  reasonable  part  of  the 
river,  that  it  does  an  unnecessary  damage  to  the  navigation,  or  that  this  is  DOt 
of  any  public  benefit,  or  that  the  public  benefit  resulting  from  it  is  not  equal  Jo 
the  public  inconvenience  which  arises  from  it,  then  you  will  find  your  verdict  for 
the  Crown."  It  is  sufficient  to  contend,  here,  that  the  last  part  of  the  alterna- 
tive  was  correctl)r  put.  And  Lord  Tbntebden  said  afterwards,  6  B.  &  C  602, 
"  the  question  raised  by  this  indictment"  ....  "I  take  properly  to  have  been, 
whether  the  navigation  and  passage  of  vessels  on  this  pubUo  navigable  river 
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waB  injured  by  these  erections.  Upon  this  question  there  was  evidenoe  on  both 
sides,  regard  being  had  to  that  obstruction,  which  mast  necessarily  take  place  by 
the  transfer  of  coals  from  keels  or  other  vessels  confined  to  the  navigation  of 
the  river,  into  ships  of  a  different  kind  passing  to  sea.  And  if  the  question  had 
been  left  entirely  in  this  form,  and  a  verdict  mnd  for  the  defendants,  I  do  not, 
as  at  present  advised,  see  that  any  objection  could, have  been  properly  made  to 
r*4001  ^^'  ^^  ^^^^  ^^^^  ^^  °^^  learned  brother's  direction  to  die  jury,  *and 
^  -'  especially  toward  the  close,  the  case  appears  to  have  been  left  mainly  on 
this  ground.  But  in  other  parts,  remarks  were  made  on  the  public  benefit  of 
the  nature  that  I  have  alluded  to,  which  might  probably,  in  my  judgment,  have 
an  effect  upon  the  minds  of  the  jury,  coming  as  they  did  from  so  high  and  from 
so  respectable  an  authority,  that  I  think  ought  not  to  have  been  produced." 
Lord  TsiiTERDEN  nowhere  intimates  an  opinion  that  a  verdict  ought  to  be  en- 
tered for  the  Crown ;  and  yet  the  fact  of  obstruction  was  more  unequivocal  in 
that  case  than  in  the  present.  The  argument  at  the  bar,  there,  had  turned 
mainly  upon  the  point  that  the  alleged  compensation  did  not  take  effect  in  the 
proper  quarter.  In  Bex  v.  Pease,  4  B.  &  Ad.  80  (though  it  is  not  neoessarv  to 
assimilate  the  case  of  a  port  to  that  of  a  high  road),  the  principle,  if  rigntly 
applied,  of  compensation,  seems  to  have  been  held  reasonable  at  least.  And 
here  it  is  not  questioned  that  there  was  a  compensation  to  the  public  frequent- 
ing the  harbor  of  Cowes  for  the  impediment  created  in  the  harbor  by  the 
defendant's  causeway. 

Lord  DxNiiAN,  G.  J.  My  understanding  at  the  trial  certainly  was,  that  the 
question  was  much  the  same  as  that  in  Bex  v.  Bnssell,  6  B.  &  G.  566,  a  case, 
the  authority  of  which  has  been  much  doubted,  and  is  perhaps  likely  to  be  more 
80  as  it  is  further  examined.  Lord  Tenterden  there  did  not  accede  to  the  doc- 
trine of  compensation  laid  down  by  Batlet,  J.,  in  his  direction  to  the  jury^ 
nor  does  HoLROTD,  J.,  appear  to  have  adopted  it.  And  I  must  say  that,  if  tho 
vioktion  of  rights  which  belong  to  any  part  of  the  public  is  to  be  vindicated  by 
r*40ll  ^^^  benefit  which  '*'may  arise  to  another  part  of  the  public  elsewhere,  we 
I*  -*  are  introducing  inquiries  of  a  most  vague  and  unsatisfactory  nature, 
and  entering  into  speculations  upon  which  no  jury  can  be  properly  expected  to 
decide.  However,  the  defendant's  counsel  have,^in  this  argument,  proceeded 
upon  a  narrower  ground  than  that  taken  in  Bex  v.  Bussell,  6  B.  &  G.  566. 

Our,  adv.  vidt. 

Lord  Denman,  G.  J.,  now  delivered  the  judgment  of  the  Gourt  After  stating 
the  nature  of  the  indictment,  and  the  principal  facts  of  the  case,  the  ques- 
tions left  to  the  jury,  and  the  verdict  (for  which  see  page  385-7,  ant^),  his 
Lordship  proceeded  as  follows : — 

Sir  William  FoUett  obtained  a  rule  of  this  Gourt  for  the  entering  a  verdict 
tA  Not  Onilty,  on  the  ground  that  the  finding  amounts  to  an  acquittal  And 
this  conclusion  would  probably  be  found  irresistible,  if  the  case  of  Bex  v.  Bussell, 
6  B.  &  C.  566,  was  well  decided  by  the  majority  of  this  Gourt,  or  rather  if  the 
direction  of  the  learned  Judge  who  tried  that  indictment,  correctly  laid  down 
the  law. 

That  learned  Judge  concluded  his  address  to  the  jury  in  these  terms : — 

'<If  you  think  this  is  placed  not  in  a  reasonable  part  of  the  river,  that  it 
does  an  unnecessary  damage  to  the  navigation,  or  that  this  is  not  of  any  public 
benefit,  or  that  the  public  henefii  remlting  from  it  iu  not  equal  to  the  public  incofi^ 
veniencc  which  arises  from  itf  then  you  will  find  your  verdict  for  the  Grown. 
If  on  these  points  you  are  of  a  different  opinion,  then  for  the  defendants."  In 
substance,  therefore,  it  should  seem  that  the  jury  were  directed  to  find  the  de- 
r*4021  ^^°^^^  ^^^  Guilty,  if  his  acV  '''indicted  as  a  nuisance,  were  productive 
**       -'of  more  public  benefit  than  public  inconvenience. 

The  greatest  weight  is  due  to  the  authority  of  Mr.  Justice  Batlet,  who  thus 
charged  the  jury,  and  afterwards  upheld  his  opinion  in  this  Gourt  3  and  no  per- 
son can  hesitate  to  ascribe  every  quality  of  an  excellent  Judge  to  Mr.  Justice 
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HoLROTD,  who  agreed  with  him  in  thinking  that  the  rule  for  a  new  trial  for 
misdirection  onght  to  be  discharged.  But  when  we  examine  the  grounds  of 
this  opinion,  as  delivered  by  the  latter,  they  will  not  be  found  to  support  in 
any  degree  the  proposition  just  noticed  in  the  summing  up ;  on  the  contrary, 
he  plainly  considers  the  topic  to  have  been  introduced  as  an  answer  to  some 
observations  invidiously  made  to  the  defendant's  prejudice,  by  the  counsel 
who  conducted  the  prosecution,  and  thinks  that  it  must  be  qualified  throughout 
the  summing  up,  and  even  to  its  close,  by  its  connexion  with  that  argument. 
Mr.  Justice  Bayley  himself,  who  delivered  his  judgment  after  Mr.  Justice 
HoLROYD,  takes  a  much  wider  range,  maintaining  the  right  to  estimate  the 
balance  of  public  benefit  and  public  inconvenience,  and  to  take  into  the  account 
of  the  former  the  advantages  that  may  be  derived  from  the  change  by  any  part 
of  the  public.  He  takes  for  example  the  purchasers  of  coals,  sent  from  the 
indicted  staith  to  a  distant  market.  Lord  Tenterden  thought  it  wrong  to 
submit  such  extensive  views  to  the  jury,  and  that  the  question  ought  simply  to 
have  been,  <<  whether  the  navigation  and  passage  of  vessels  over  this  public 
navigable  river  was  injured  by  those  erections." 

Lord  Tenterden' s  dissent  must  be  allowed  to  detract  greatly  from  the 
authority  to  be  ascribed  to  the  direction  given  at  Nisi  Prius,  which  his  Lord- 
ship was  evidently  ^anxious  to  sustain  if  possible :  and,  when  it  appears  r^iQgi 
that  HoLROYD,  J.,  founds  his  support  of  the  direction  on  a  distinction  ^ 
which  excludes  the  general  principle  now  contended  for  and  avowed  by  Bayley, 
J.,  the  case  of  Rex  v.  Russell,  6  B.  &  C.  566,  will  appear  to  rest  on  the  single 
authority  of  that  learned  Judge,  acting  at  Nisi  Prius,  and  satisfied  on  reflection 
with  the  course  which  he  had  then  taken.  It  is  observable  also  that  of  the  dis- 
tinguished counsel  who  opposed  the  rule  for  a  new  trial  in  Rex  v.  Russell,  6  B. 
&  C.  566,  and  who  have  addressed  us  on  the  present  occasion,  none  have  main- 
tained that  the  direction  there  given  was  altogether  conformable  to  law. 

If  indeed  it  were,  we  may  well  feel  some  surprise  that  the  doctrine  appears 
there  for  the  first  time ;  certainly  no  trace  of  it  has  been  discovered  in  any  law 
book  of  an  early  date,  but  the  cases  quoted  from  Cro.  Car.  and  Salkeld  display 
a  strong  repugnance  to  it.  The  first  glimpse  of  it  is  detected  in  some  expres- 
sions employed  by  Lord  Tenterden,  in  Rex  v.  Earl  Grosvenor,  2  Stark.  N.  P. 
C.  514.  His  Lordship  there  lays  it  down,  that  "  the  public  have  a  right  to  all 
the  convenience  which  the  former  state  of  the  river  afforded,  unless  by  the 
change  some  greater  degree  of  canvenience  is  rendered"  Vessels  are  entitled, 
he  says,  to  the  advantage  of  shelter,  "  unless  the  want  of  it  be  compensated  hy 
some  superior  advantage  resulting  from  the  alteration,"  Hence  it  is  inferred 
that,  if  the  public  had  derived  any  new  convenience  from  the  change,  which  a 
jury  should  think  greater  than  that  which  the  nuisance  took  from  them,  or  u 
some  advantage  superior  to. that  of  shelter  had  resulted  from  the  destruction  of 
that  shelter,  his  Lordship  would  have  directed  an  acquittal.  But  this  by  no 
means  follows ;  for  all  who  have  studied  the  course  ^adopted  by  that  r*4Q41 
learned  and  cautious  judge  are  well  aware  that  his  habit  never  was  to  ^ 
lay  down  a  larger  proposition  of  law  than  the  case  in  hand  required.  It  is  evi- 
dent that,  in  Lord  Grosvenor's  Case,  which  was  that  of  an  embankment  raised 
by  an  individual  for  his  own  profit,  the  only  question  which  he  thought  necessary 
to  be  submitted  to  the  jury, — viz.,  whether  the  public  had  benefited  by  the 
alteration  made, — was  plainly  confined  to  such  benefits  as  the  public  might  have 
derived  from  it,  in  the  exercise  of  that  very  right  the  invasion  of  which  was 
treated  as  a  nuisance.  If  he  had  contemplated  the  doctrine  of  Rex  v,  Bnssellf 
6  B.  &  C.  566,  he  would  have  told  the  jury  to  consider  whether  that  part  of 
the  public  which  consisted  of  the  frequeiHers  of  the  wharf  had  not  gained  more 
than  the  navigating  part  of  the  public  had  lost,  by  means  of  the  erection  mad®* 
But  even  if  the  language  employed  had  comprehended  in  its  terms  all  possible 
modes  of  compensation,  Lord  Tenterden's  judgment  in  Rex  v,  Russell,  6  d* 
&  G.  566,  plainly  shows  what  his  deliberate  view  of  the  law  was,  and  that  the 
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advanUge  gained  ought  to  be  closely  connected  with  the  inconvenience  resulting; 
or  rather  with  that  which  would  have  been  an  inconvenience  if  it  were  not  ab- 
sorbed in  the  superior  advantage.  This  is  most  apparent,  from  what  is  ascribed 
to  him  in  p.  602. 

In  this  view  of  the  law  my  brother  Littledale  authorizes  me  to  say  that  he 
folly  agrees,  though  his  connexion,  when  at  the  bar,  with  the  case  of  Bex  v. 
Russell,  6  B.  &  C.  566,  induced  him  to  take  no  part  in  that  decision. 

And  in  the  infinite  variety  of  active  operation  always  going  forward  in  this 
industrious  community,  no  greater  evil  can  be  conceived  than  the  encouragement 
r*4051  ^^  capitalists  *and  adventurers  to  interfere  with  known  public  rights,  from 
L  -*  motives  of  personal  interest,  on  the  speculation  that  the  changes  made  may 
be  rendered  lawful  by  ultimately  being  thought  to  supply  the  public  with  some- 
thing better  than  what  they  actually  enjoy.  There  is  no  practical  inconvenience 
in  abiding  by  the  opposite  principle,  for  daily  experience  proves  that  great  and 
acknowledged  public  improvement  soon  leads  to  a  corresponding  chanse  in  the 
kw,  accompanied,  however,  with  the  just  condition  of  being  compelled  to  com- 
pensate any  portion  of  the  public  which  may  suffer  for  their  advantage. 

In  the  recent  argument,  the  doctrine  of  compensation  for  nuisance  was  sup- 
ported by  one  analogy  only.  Mr.  Bere^  comparing  the  right  of  navigation  over 
a  waterway  to  that  of  walking  along  the  street,  observed  that  the  latter  was 
sometimes  interrupted  by  the  exercise  of  other  rights,  as  when  a  hoard  is  erected 
for  repairing  a  house.  But  it  rather  appears  that  the  hoard  is  placed  for  the 
safety  of  those  possessing  the  right  of  way :  it  protects  them  from  inevitable 
danger  if  it  leaves  them  a  free  passage,  and  sends  them  another  way  if  the  whole 
street  is  necessarily  obstructed.  Every  way  to  which  houses  adjoin  must  be 
considered  as  set  out  subject  to  these  occasional  interruptions,  which  resemble 
the  temporary  acts  of  loading  coals  in  keels,  alluded  to  in  Hex  v,  Eussell,  6  B. 
k  C.  566.  A  permanent  hoard  would  be  abatable  as  a  nuisance ;  and  it  much 
resembles  the  staith  in  Rex  v.  Russell,  6  B.  &  C.  566,  the  wharf  in  Lord  Gros- 
venor's  Case,  2  Stark,  N.  P.  C.  511,  and  the  quay,  for  which  this  indictment 
was  preferred. 

r«inA1  ^^^  ^^®  learned  counsel  contended  that  they  did  not  *want  the  au- 
L  ^^J  thority  of  Hex  v.  Russell,  6  B.  &  C.  566,  and  could  establish  their  right 
to  a  verdict  of  Not  Guilty,  on  the  finding  of  the  jury,  from  a  consideration  of 
the  nature  of  the  place  where  the  nuisance  is  charged.  Thoy  say  that  the  river 
Medina,  as  described  in  the  indictment,  is  not  merely  a  navigable  river  but  a 
port,  Cowes  Harbor,  and  they  rely  on  the  various  rights  that  may  exist  together 
in  such  a  place,  and  their  unavoidable  inconsistency  at  particular  times.  The 
same  remark  may,  however,  be  true,  with  respect  to  a  highway,  where  right  of 
common  of  pasture,  and  right  of  common  of  turbary,  may  exist  at  the  same  time. 
It  is  still  more  strikingly  true  in  respect  of  navigable  rivers,  from  which  it  seems 
impossible  to  distinguish  the  case  of  ports,  in  principle,  though  the  degree  may 
perhaps  be  different.  Where  such  rights  happen  to  clash  in  questions  brought 
before  the  Courts,  the  valuable  maxim  nc  utere  tuo  ut  alienum  nan  ladas  will 
generally  serve  as  a  clue  to  the  labyrinth. 

But  the  possible  jarring  of  pre-existing  rights  can  furnish  no  warrant  for  an 
innovation  which  seeks  to  create  a  new  right,  to  the  prejudice  of  an  old  one. 
There  is  no  legal  principle  to  justify  this  proceeding,  unless  Rex  v.  Russell,  6 
B.  k  C.  566,  is  well  decided. 

Recourse  is  then  had  to  the  great  and  venerable  name  of  Hale,  from  whose 
excellent  treatise  De  Portibus  Maris,  p.  85,  some  such  words  as  the  following 
may  be  extracted.  It  is  not  every  building  below  the  high-water  mark,  that  is 
ipto/acio,  in  law  a  nuisance,  for  that  would  destroy  all  the  quays  that  are  in  all 
r*4071  po^  of  England.  For  they  are  built  below  the  high-water  *mark, 
^  ^  for  otherwise  vessels  could  not  come  at  them  to  unload,  and  some  are 
built  below  the  low-water.  And  it  would  be  impossible  for  the  King  to  license  the 
building  of  a  new  wharf  or  quay,  whereof  there  are  a  thousand  instances,  if,  ipto 
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faciOy  it  were  a  common  nuisaDce.  Nay,  la  many  cases  it  is  an  advantage  to  a 
port  to  keep  in  the  sea-water  from  diffusing  at  large ;  and  the  waters  may  flow 
in  shallows  whert  it  is  impossible /or  vessels  to  ride. 

Bat  Hale,  in  this  passage,  is  only  disputing  the  doctrine  ''  that  every  hnild- 
ing  helow  the  low-water  mark  is,  ipso/actOy  in  law,  a  nuisance;''  which  his  ob- 
aervation  on  existing  quays,  and  on  such  as  may  have  been  created  under  the 
King's  license,  effectually  disproves ;  and  the  argument  is  strengthened  by  the 
fact  that,  in  some  cases,  such  buildings  are  essential  to  the  harbor  being  navi- 
gated at  all.  Here  is  no  question  of  balancing  nuisances ;  nor  was  the  position 
intended  to  affect  the  general  rale  laid  down  by  the  same  great  authority  at  page 
9,  of  the  same  treatise,  that  <<  all  nuisances  and  impediments  of  passage  of  boats 
and  vessels,  though  in  the  private  soil  of  any  person,  may  be  punished  by  indict- 
ments." There  is  no  incongruity  in  his  afterwards  asserting  that  the  question 
of  nuisance  or  no  nuisance  is  for  the  jury;  so  Lord  Tentbrden  considered  it  in 
Rex  V,  Russell,  6  B.  &  C.  566,  and  gave  the  form  in  which  he  thought  it  ought 
to  be  submitted  to  them  ;  and  that  is  precisely  the  course  taken  on  the  trial  of 
this  indictment. 

The  jury,  having  answered  my  inquiry  in  the  affirmative,  have  plainly  found 
a  verdict  for  the  Crown,  unless  their  added  statement  entitled  the  defendant  to 
*an  acquittal.  For  the  reaisons  given,  we  think  it  did  not,  and  that  the  riniQQ-] 
presetit  rule  must  therefore  be  discharged.  ^       *' 

Rule  discharged.' 

I  The  indictment  in  the  present  case  was  as  follows. 

Ist  Goant  That  the  river  Medina,  otherwise  called  Newport  river,  is,  and  from  time 
whereof,  &c.,  was,  an  ancient  navigable  river  and  common  king's  highway  for  all  the 
liege  subjects  of  oar  Lord  the  King,  with  their  vessels,  boats,  lighters,  barges,  and  crafts, 
to  pass,  repass,  and  navigate  at  their  f^ee  will  and  pleasure,  to  wit,  at  the  borough  of 
Newport,  in  the  Isle  of  Wight,  in  the  connty  of  Southampton ;  and  that  George  Henry 
Ward,  late  of,  &o..  Esquire,  on  the  first  day  of  Jnly,  in  the  fourth  year,  &o.,  1838,  with 
force,  &o.,  at  the  borough  aforesaid,  in  a  certain  part  of  the  said  navigable  river  and  com- 
mon king's  highway,  called  Cowes  Harbor,  in  and  upon  the  bed  and  soil  of  the  same, 
and  in  the  stream  and  waterway  thereof,  unlawfully,  wilfully,  knowingly,  and  injarioos- 
ly,  did  erect,  raise,  and  place,  and  cause  to  be  erected  and  placed,  a  certain  building 
composed  of  stones,  timber,  and  other  materials,  of  great  length  and  width,  vii ,  of  the 
length,  &o.,  and  of  the  width,  &c.,  projecting  into  and  across  the  stream  and  waterway  of 
the  said  navigable  river  and  king's  highway ;  and  the  said  building,  so  as  aforesaid 
erected,  raised,  and  placed  in  the  said  river  and  common  king's  highway  there,  from  the 
said  1st  of  July  until  the  day  of  taking  this  inquisition,  at,  &c.,  aforesaid,  the  said  Q.  H. 
W.  then  and  there  unlawfully,  &e.,  <fid  continue,  and  still  doth  continue.  By  reason 
whereof,  the  liege  subjects,  &c.,  during  all  the  time  aforesaid,  oould  not,  nor  can  they 
now,  pass  and  repass,  and  navigate  with  their  vessels,  boats,  lighters,  barges,  and  craft 
in  and  along  the  said  river  and  common  king's  highway,  as  freely  as  they  before  used 
and  were  accustomed  to  do,  and  still  of  right  ought  to  do.  To  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects,  &c.,  in  and  along  the  said  river  and  common 
king's  highway  there  passing  and  repassing  and  navigating  with  their  vessels,  &c.,  as 
aforesaid ;  to  the  evil  example,  &c.,  and  against  the  peace,  &c. 

2d  Count.  That  O.  H.  W.  afterwards,  to  wit,  on,  &c.,  at,  &o.,  unlawfully,  &c.,  did 
raise,  erect,  and  place,  and  cause  to  be  raised,  &c.,  a  certain  embankment  composed  of 
gravel,  earth,  &c.,  and  other  materials,  in  and  upon  the  soil  and  bed  of  the  said  river, 
called  the  river  Medina  or  Newport  river,  and  common  king's  highway  there,  in  the 
stream  and  waterway  of  the  same,  of  great  length,  height,  and  width,  to  wit,  &o.,  pro- 
jecting into,  and  athwart  and  across  the  stream  and  waterway  of  the  same  navigable 
river  and  king's  common  highway ;  and  the  said  embankment  so  as  aforesaid  erected, 
raised,  and  placed,  from,  &o.,  until,  &o.,  to  wit,  at,  &o.,  he,  the  said  G.  H.  W.,  unlawftilly, 
&o.,  did  continue,  and  still  does  continue,  to  the  great  damage,  &c. 

*8d  Count.  That  G.  H.  W.,  afterwards,  to  wit,  &c.,  and  on  divers  other  days 
&c.,  with  force,  &c.,  at  Cowes  Harbor,  within  the  borough  aforesaid,  unlawfully,  [*409J 
designedly,  and  ii^uriously  did  place  and  drive,  and  cause  to  be,  &o.,  divers,  to 
wit  fifty  posts  to  and  into  the  bed  and  soil  of  the  said  navigable  river  and  common  king's 
highway,  and  did  cast  and  throw,  and  cause  to  be,  &o.,  divers  large  quantities  of  stone,  gra- 
vel, &c.,  into  and  upon  the  bed,  stream,  course,  and  waterway  of  the  said  river  and  common 
king's  highway  there,  to  wit,  200  vessel  loads,  &c.,  thereby  forming  a  certain  other  great 
mound,  slipway,  and  embankment,  projecting  and  eztendixig  into  the  bed,  stream,  and 
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waterway  of  the  aaid  riTer  and  common  king*B  highway  there,  to  a  great  length,  height, 
and  width,  to  wit,  the  length,  &c.,  into  the  same  river  and  common  king's  highway, 
to  wit,  at  Cowes  Harbor,  &c.,  whereby  and  by  means  whereof,  the  bed,  stream, 
coarse,  and  waterway  of  the  said  river  and  common  king's  highway  there,  was  during 
all  the  time  aforesaid,  and  still  is,  greatly  obstructed,  impeded,  straitened,  and 
rendered  less  safe  and  commodious  to  the  liege  subjects,  &c.,  in  and  upon  the  said  river 
and  common  king's  highway  there  passing,  repassing,  and  navigating  with  their  vessels, 
&c.,  than  the  same  otherwise  would  have  been,  and  of  right  ought  to  have  been  and  to 
be,  to  wit,  at,  &c.,  to  the  great  damage,  &c. 

4th  Count.  That  the  said  G.  H.  W.,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c., 
with  force,  &c.,  at  the  borough  aforesaid,  unlawfully,  &o.,  did  cast  and  throw,  and  cause 
and  procure  to  be,  &c.,  divers  large  quantities  of  earth,  &c.,  into  the  said  river  and 
common  king's  highway  there,  to  wit,  200  cart  loads,  &c.,  whereby  and  by  means 
whereof  the  said  river  and  common  king's  highway  there  was  during  all  the  time  afore- 
said, and  still  is,  greatly  obstructed,  &c.  (conclusion  as  in  the  preceding  count). 

5Ui  Count.  That  the  said  G.  H.  W.,  on,  &c.,  and  from  thence  continually  until,  &o., 
with  force,  &o.,  at  Cowes  Harbor  within  the  borough  aforesaid,  in,  upon,  and  across  a 
certain  navigable  rirer  and  common  king's  highway,  called  the  Medina  River,  there 
flitnate,  divers,  to  wit,  ten  other  walls,  ten  other  banks,  100  other  posts,  600  pieces  of 
timber,  ten  other  slipways,  ten  other  wharfs,  and  ten  other  embankments,  before  then 
unlawMly,  wrongfully,  and  injuriously  erected,  built,  and  set  up,  in,  upon,  and  across 
the  said  last-mentioned  navigable  river  and  common  king's  highway,  unlawfully,  &c., 
did  keep  and  continue,  and  still  doth  keep  and  continue,  by  means  whereof  the  said  last- 
mentioned  navigable  river  and  commoif  king's  highway  is  greatly  obstmcted,  straitened, 
and  narrowed,  to  wit,  at  the  borough  aforesaid,  to  the  great  damage,  &c. 


r*iini  *DOE  on  the  several  Demises  of  Tho  Governor  and  Company  of  The 
I  **"J      BANK  of  ENGLAND,  and  GREGORY,   v.   CHAMBERS  and 
Others.     Jan,  12. 

Ejectment  being  brought  on  two  demises,  and  a  verdict  being  taken  for  the  plaintiff  on 
one,  and  for  the  defendant  on  the  other,  and  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  on  the  second  demise,  he  is  not  precluded  firom  doing  so 
by  his  having  obtained  early  execution  on  the  verdict  on  the  first  demise,  and  posses- 
sion having  been  taken  under  it. 

To  an  indenture  of  feoffment  by  the  Bank  of  England,  the  seal  of  the  Bank  was  affixed 
by  a  paper  wafered  to  the  indenture,  on  which  paper  was  written,  '*  Sealed  by  order 
of  the  Court  of  Directors  of  The  Governor  and  Company  of  the  Bank  of  England, 
12th  Deeember,  1888.  J.  K.,  secretary:"  Held,  that  J.  K.,  was  not  an  attesting 
witness,  and  that  the  execution  of  the  feoffment  might  be  proved  by  the  seal,  without 
calling  J.  K. 

Qwtre,  Whether,  when  there  is  an  attesting  witness  to  the  affixing  of  the  seal  of  a  cor- 
poration, such  witness  must  be  called  to  prove  the  deed  7 

Ejegthent  for  lands  in  Dorsetshire.  On  the  trial  before  Patteson,  J.,  at 
the  Dorsetshire  Spring  assizes,  1835,  the  plaintiff  proved,  in  support  of  the 
oonnt  on  the  first  demise,  a  mortgage  from  the  owner  of  the  property  to  the 
Goremor  and  Company  of  the  Bank  of  England.  In  support  of  the  count  on 
the  second  demise,  an  indenture  of  feoffment,  with  livery  of  seisin,  from  the 
Governor  and  Company  of  the  Bank  of  England  to  Gregory,  was  tendered  in 
evidence.  This  instrument  was  sealed ;  and  it  was  proved  that  the  seal  was  that 
of  the  Bank  of  England.  The  seal  was  affixed  by  a  piece  of  paper  wafered  to 
the  parchment  of  the  indenture ;  on  the  paper  was  written, — "  Sealed  by  order 
of  the  Court  of  Directors  of  the  Oovernor  and  Company  of  the  Bank  of  Eng- 
land, 12th  December,  1833.  John  Knieht,  secretary."  The  defendants' 
counsel  contended  that  Knight  was  an  attesting  witness,  and  ought  to  be  called. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  on  the  first  count  (on  the 
first  demise)  only,  and  for  the  defendants  on  the  second  count ;  reserving  leave 
to  move  to  enter  a  verdict  for  the  plaintiff  on  the  second.  The  plaintiff's  coun- 
r*4111  ^^  ^^^^  ^obtained  leave  to  issue  early  execution  on  the  first  demise; 
^  -"  and  possession  was  shortly  after  taken  accordingly.  In  Easter  term 
last,  Sir  W.  W.  FoUeU  obtained  a  rule  to  enter  a  verdict  pursuant  to  the  leave 
teserved. 

Erlt  now  showed  cause.    The  plaintiff  having  taken  out  execution  on  the 
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plaintiff  it  was  contended  that  tbe  practice  whi«b  had  prevailed  in  conformity 
with  tbe  case  of  Othir  v,  Calvei*t,  1  Bing.  275,  was  wrong  in  principle,  and 
had  been  so  held  by  Parke,  J.,  in  the  case  of  Hart  v.  Cutbush,  2  Dowl.  P.  C. 
456.  The  4th  section  of  the  statute  of  Anne  permits  any  defendant  or  tenant 
in  any  action,  or  any  plaintiff  in  replevin,  by  leave  of  the  Court,  to  plead  several 
matters ;  and  the  5th  section  provides  that,  '^  if  any  such  matter  shall  upon  a 
demurrer  joined  be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of 
the  Court ;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause  for 
the  plaintiff  or  demandant,  costs  shall  be  also  given  in  like  manner,  unless  the 
Judge,  who  tried  the  said  issue,  shall  certify,  that  the  said  defendant,  or  tenant, 
or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter  which  upon 
the  said  issue  shall  be  found  against  him/'  The  words  ''  at  the  discretion  of 
the  Court"  have  been  held  not  to  give  the  Court  power  to  refuse  the  costs,  but 
only  to  tax  them  :  Dnberley  t;.  Page,  2  T.  R.  391,  and  many  other  ^ases.  And 
an  avowant  in  replevin  is  a  defendant  within  the  meaning  of  the  fourth  section; 
Stone  V,  Forsyth,  2  Doug.  709,  note  (2).  The  words  of  the  statute  of  Anne 
are  general  and  without  limitation,  not  pointing  to  any  distinction  between 
costs  of  the  pleadings  and  costs  of  the  trial ;  and  reason  and  common  sense 
dictate  that,  if  the  defendant  has  put  the  plaintiff  to  unnecessary  expense,  by 
pleading  that  which  turns  out,  either  in  law  or  in  fact,  to  be  unfounded,. he 
should  pay  the  plaintiff  that  expense,  '^'although  he  may  be  successful  ptcii^-i 
upon  the  general  question.  Yet  it  appears  that  a  practice  soon  pre«  *-  ^ 
vailed  of  limiting  the  costs  to  those  of  the  pleadings  only.  That  practice  was 
condemned  in  the  cases  of  Brooke  v.  Willet,  2  H.  Bl.  485,  and  Yollum  v. 
Simpson,  2  B.  &  P.  368.  It  is  true  that  both  those  oases  were  actions  of  re- 
plevin, in  which  the  defendant  is  an  actor,  which  was  pointed  out  by  one  of  the 
prothonotaries  in  Othir  v.  Calvert,  1  Bing.  275,  and  was  supposed  to  make  a 
difference.  That  supposition  we  think  to  be  wholly  erroneous ;  for  the  question 
turns  upon  the  words  of  the  statute  of  Anne,  and  upon  the  ordinary  principles 
of  justice,  all  of  which  are  equally  applicable  to  replevin  and  to  other  actions. 
So  far,  therefore,  as  the  decision  in  Othir  v.  Calvert,  1  Bing.  275,  depends  on 
this  distinction,  we  think  that  it  cannot  be  supported. 

But  in  the  judgment  of  the  Court  it  is  said  that  the  point  was  expressly  ruled 
in  Benett  v.  Coster,  1  B.  &  B.  465,  which  was  decided  on  the  authority  of 
Vivian  v,  Blake,  11  East,  263.  Now  neither  of  those  cases  touches  the  point 
in  question.  In  Vivian  v.  Blake,  11  East,  263,  which  was  in  trespass,  the  de» 
fendant  pleaded  the  general  issue,  and  a  justification  which  covered  the  whole 
trespass.  The  plaintiff  had  a  verdict  on  the  general  issuci  and  the  defendant  on 
the  justification;  and  the  Court  held  that  the  plaintiff  was  not  entitled  to  any 
costs ;  so  that  the  present  point  could  not  arise.  In  Benett  v.  Coster,  1  B.  & 
B.  465,  the  questions  were,  who  should  have  the  general  costs  of  the  cause,  and 
whether  the  defendant  should  have  anj^  costs  :  but  the  present  question  did  not 
arise;  at  least  it  is  not  alluded  to  in  the  '^'report;  though  doubtless  it  r^cAioi 
must  have  arisen  in  the  prothonotaries'  office :  and,  whichever  way  it  was  ^  ^ 
there  determined,  it  does  not  appear  to  have  been  afterwards  disputed. 

Hart  V.  Cutbush,  2  Dow.  P.  C.  456,  is  an  authority  the  other  way,  and  as  we 
think,  rightly  decided ;  and  though  we  had  been  led  to  suppose  that  the  case  of 
the  Duke  of  Newcastle  v,  Qreen,  2  Dowl.  P.  C.  459,  which  is  there  referred  to 
by  Parke,  J.,  but  which  is  not  reported,  had  been  compromised  and  not  decided, 
we  have  been  informed  by  the  learned  Judge  himself  that  it  was  decided  in  the 
manner  stated  by  him ;  and  the  only  compromise  was  as  to  the  mode  of  settling 
the  accounts  between  the  parties,  which  was  arranged  before  him  at  chambers. 

It  has  been  objected  that  the  consequence  of  holding  that  decision  to  be  right 
will  be,  that  issues,  which  have  become  immaterial  by  the  decision  of  some  one, 
will  always  be  tried  out  for  the  mere  sake  of  costs,  and  that  great  waste  of  time 
and  inconvenience  and  delay  to  other  suitors  will  be  occasioned.  We  do  not 
think  these  consequences  at  all  necessary ;  but,  even  if  they  were,  they  are  not 


418] 


De  Vaux  v.  Salvador.    H.  T.  1836.  195 


sufficient  to  prevent  the  staturt  of  Anne  from  having  that  constmction  which 
appears  most  consonant  to  the  intention  of  the  legislature  and  to  reason  and 
justice.  Od  these  grounds  we  think  that  the  Master's  taxation  of  the  plaintiff's 
ooels  is  right. 

A  question  was  raised  in  the  course  of  the  argument,  as  to  the  allowance  to 
the  defendant  of  the  costs  of  certain  witnesses  who  were  not  called,  as  to  which 
1^4191  ^^^  douht  may  he  entertained;  hut  this  point  was  not  ^pressed  hy  the 
L  -^  plaintiff;  and,  as  our  decision  is  with  him  on  the  main  question,  it  need 
not  he  discussed.     The  Rule  must  be  discharged  without  costs.* 

■  See  Beg.  Gen.  Hil.  4  W.  4.    General  Bales  and  Begnlations,  7,  6  B.  &  Ad.  iv. 


-       STOCKDALE  v.  CHAPMAN.    Jan.  13. 

To  an  action  of  trespass  for  false  imprisonment,  defendant  pleaded  leave  and  license ; 
to  which  the  plaintiff  replied  de  i]]\jari&,  concluding  to  the  country,  without  an  *<  &c.," 
and  no  issue  was  joined  on  this.  There  were  also  pleas  of  justification,  under  claims 
to  detain  the  plaintiff  till  he  made  certain  payments,  which  pleas  were  replied  to,  and 
issues  joined  on  the  replication :  Held,  that  the  defendant  could  not  take  advantage  of 
the  informally,  after  trial  and  verdict  for  the  plaintiff. 

Trxspass  for  false  imprisonment.  Pleas,  leave  and  license ;  and  four  other 
plea's,  claiming  a  right  to  detain  the  plaintiff  till  certain  payments  were  made. 

The  plaintiff,  to  the  first  plea,  replied  de  injurift,  and  concluded  to  the  country. 
There  was  no  <'  &c."  added  to  this  conclusion ;  and  there  was  no  similiter.  The 
othegr  pleas  were  regularly  replied  to,  and  issues  regularly  joined  on  the  replica- 
tions. On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  in 
December  last,  a  verdict  was  found  for  the  plaintiff. 

Andrews,  Seijt.,  now  moved  for  a  rule  to  show  cause  why  there  should  not  be 
a  Dew  trial ;  and  he  stated,  as  one  ground  for  his  motion,  that  there  had  been  a 
mis-trial,  for  want  of  issue  being  joined  on  the  plea  of  leave  and  license.  The 
cases  on  this  point  are  contradictory.  In  Cooke  v,  Burke,'  where  one  of  three 
pleas,  a  plea  of  payment  and  satisfaction,  had  not  been  replied  to,  but  the  de- 
fendimt  added  a  similiter  to  all  three,  and  the  plaintiff  obtained  a  general  ver- 
r*4201  ^^^^'  ^^^  Court  of  ^Common  Pleas  permitted  the  plaintiff  to  amend,  by 
L  ,  -'  adding  a  traverse  to  the  second  plea.  But  in  a  later  case,  Griffith  v. 
Crockford,  3  B.  &  B.  1,  the  Court  of  Common  Pleas  set  aside  a  verdict  for  want 
of  a  similiter.  In  a  still  later  case,  Swain  v,  Lewis,  3  Dowl.  P.  C.  700,  Parks, 
B.,  discharged  a  rule  for  setting  aside  a  verdict  for  want  of  a  similiter  to  a  tra- 
Terse  in  the  plea,  on  the  ground  that  <<  &c.''  was  added  at  the  end  of  the  plea, 
which  might,  after  verdict,  be  considered  to  include  the  similiter. 

The  Court'  refused  the  rule  on  this  point,  referring  to  note  (6)  on  Bennet  v. 
Holbech.^    A  rule  nisi  was  granted  on  another  ground. 

*6  Taunt.  164.  The  &ird  plea  was  nil  debet;  and  Mansvikld,  C.  J.,  said  that  the 
sabfltanee  of  the  second  plea  ^ust  have  been  tried  on  the  issue  upon  the  nil  debet. 

*Lord  DavMAH,  C.  J.,  Littlkoalb,  Williams,  and  CoLsainos,  Js. 

«2  Wms.  Sannd.  819,  a.  See  2  Chittj's  Archbold,  8d  ed.,  pp.  984,  986.  l^vian  v. 
Jenkin,  8  A.  &  £.  741,  760. 
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^.  J  on  a  ship,  Y.,  with  the  usual  warranty  as  to  average.    The  ship  having  come 

into  collision  with  another.ship,  and  proceedings  being  instituted  for  the  damage  done 
to  the  other  ship,  the  matter  was  referred  to  arbitrators,  who  awarded  that  each  ship 
should  bear  half  of  the  aggregate  loss.  The  ship  V.  on  the  settlement  had  to  pay  a 
balance  to  the  other  ship :  Held,  not  to  be  a  loss  to  which  the  underwriters  were 
liable. 
Held,  also,  that  the  expense  of  the  wages  and  provisions  of  the  crew  of  the  V.,  daring 
the  time  that  she  was  detidned  in  repairing  damage  done  to  herself  by  perils  of  the 
sea,  were  not  such  a  loss. 
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Assumpsit  on  a  policy  of  insuranoe  for  time  T>n  the  ship  La  Yalenr.  The 
declaration  claimed  for  general  average,  and  for  an  average  loss ;  the  damage 
was  laid  to  hare  been  occasioned  by  perils  of  the  sea.  The  policy  contained  the 
nsnal  warranty^  f^ee  from  average  under  three  pounds  per  cent.,  unless  general, 
or  the  ship  be  stranded.  The  defendant,  as  to  the  claim  of  particular  average, 
pleaded  that  the  ship  did  '^'not  sustain  an  average  loss  or  damage  to  the 


amount  of  3  per  cent.,  on  which  plea  issue  was  joined.     On  the  trial 
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before  Lord  Dknman,  G.  J.,  at  the  London  sittings  after  last  term,  it  appeared 
that  the  La  Yaleur,  being  in  the  Hoogly  river,  during  the  time  covered  by  the 
policy,  came  into  collision  with  a  steam  vessel  called  the  Forbes,  and  that  con- 
siderable damage  was  done  to  each  vessel.  The  owner  of  the  Forbes  claimed  a 
compensation  from  the  La  Yaleur,  and  threatened  to  detain  her,  and  to  proceed 
in  the  Court  of  Admiraltv  at  Calcutta ;  and,  upon  the  claim  being  referred  to 
arbitration,  it  was  awarded  that  each  ship  should  bear  half  the  joint  expenses  of 
the  two.  Upon  the  settlement,  the  La  Yaleur  had  to  pay  a  balance  to  the 
Forbes.  The  La  Yaleur  was  detained  by  the  necessity  of  repairing  certain 
damage  done  to  herself  by  perils  of  sea ;  and,  during  the  time  of  detention,  a  sam 
of  money  was  expended  in  the  additional  wages  of  the  crew  and  provisions  for 
them.  If  either  this  sum  of  money  or  the  balance  paid  to  the  Fqrbes  could  be 
considered  a  particular  average,  then  there  was  on  the  whole  an  average  loss  of 
8  per  cent.,  but  not  otherwise.  The  Lord  Chief  Justice  was  of  opinion  that 
neither  of  these  items  could  be  taken  into  the  account  of  particular  average ; 
and  a  verdict  was  found  for  the  defendant  on  the  above  issue. 

Maule  now,^  moved  for  a  rule  to  show  cause  why  a  verdict  should  not  be  en- 
tered for  the  plaintiff  for  such  sum  as  the  Court  should  direct,  or  why  a  new 
trial  should  not  be  had.  It  is  clear  that  the  aggregate  *of  several  par-  ri^Aooi 
tial  losses  may  make  up  the  8Z.  per  cent.;  Blackett  v.  The  Royal  Ex-  ^  ^ 
change  Company,  2  Cr.  &  J.  244,  S.  C.  2  Tyrwh.  266.  Here  the  3/.  per  cent, 
will  be  made  up  if  cither  of  two  items  be  allowed.  First,  the  underwriters  are 
liable  for  the  sum  paid  to  the  Forbes.  The  words  in  the  policy  are,  "  all  other 
perils,  losses,  and  misfortunes  that  have  or  shall  come,  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandises  and  ship,  &o.,  or  any  part 
thereof.''  There  is,  indeed,  no  English  decision  precisely  on  the  point;  but 
there  seems  to  be  as  good  reason  for  underwriters  making  good  such  loss  as  a 
loss  sustained  from  pirates.  [Littledale,  J.  That  loss  is  particularized.] 
But  it  would  clearly  be  the  subject  of  indemnity,  though  not  particularized.  A 
general  average  comes  within  the  insurance  only  from  the  general  words.  The 
expression  ^^  free  of  averago,  under  three  pounds  per  cent.,  unless  general,'' 
show  this ;  for  general  average  is  specified  as  an  exception  from  the  exception : 
it  must  therefore  be  included  in  the  subject-matter  from  which  the  main  excep- 
tion is  made,  that  is,  in  the  perils  insured  against.  But  among  these  perils 
there  is  no  specific  mention  of  general  average :  the  general  words  therefore 
cover  that,  and  the  same  words  must  also  be  sufficient  to  cover  any  loss  by  an 
accident  like  that  in  question.  The  principle  is,  that  the  underwriter  makes 
good  all  that,  by  means  of  the  peril,  the  owner  is  bound  to  pay  :  and  here  he 
was,  in  fact;  as  much  bound  to  pay  as  the  owner  of  goods  is  bound  to  pay  har- 
b6r  duties;  for  the  owners  of  the  Forbes  had  the  legal  means  of  enforcing  the 
payment.  It  is  true  that,  by  the  English  common  law,  each  party  bears 
*his  own  costs,  in  case  of  a  collision,  if  there  be  fault  in  each ;  and  it  r^^gi 
must  certainly  be  assumed  that  there  was  fault  on  each  side,  in  the  pre-  ^ 
sent  case.  But  the  more  generally  understood  law  in  maritime  states  is  that, 
if  there  be  fault  in  each  party,  each  bears  half  of  the  aggregate  loss  of  the  two; 
and  this  may  perhaps  be  considered  the  more  reasonable  principle.  In  the  case 
of  The  Woodrop  Sims;  2  Dods.  Adm.  Rep.  85,  this  rule  was  laid  down  by  Sir 
William  Scott,  as  follows : — ''  This  is  one  of  those  unfortunate  cases  in  which 
the  entire  loss  of  a  ship  and  cargo  has  been  occasioned  by  two  vessels  running 
>  Before  Lord  Dmsuav,  G.  J.,  Littlkdalb,  Williams,  and  Coliudgi,  Js< 


423]  De  Vaux  v.  Salvador,    H.  T.  1836.  197 

foul  of  each  other.  There  are  four  possibilities  under  which  an  accident  of  this 
sort  may  occur.  In  the  first  place,  it  may  happen  without  blame  being  impu- 
table to  either  party;  as  where  the  loss  is  occasioned  by  a  storm,  or  any  other 
vis  major :  In  that  case,  the  misfortune  must  be  borne  by  the  party  on  whom 
it  happens  to  light;  the  other  not  being  responsible  to  him  in  any  degree. 
Secondly,  a  misfortune  of  this  kind  may  arise  where  both  parties  are  to  blame ; 
where  there  has  been  a  want  of  due  diligence  or  of  skill  on  both  sides :  In  such 
a  ease,  the  rule  of  law  is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  &ult  of  both  of  them.  Thirdly,  it  may  happen 
by  the  misconduct  of  the  suffering  party  only ;  and  then  the  rule  is,  that  the 
safferer  must  bear  his  own  burthen.  Lastly,  it  may  have  been  the  £Eiult  of  the 
ship  which  ran  the  other  down ;  and  in  this  case  the  injured  party  would  be 
entitled  to  an  entire  compensation  from  the  other.''     In  the  Laws  of  Oleron,  15 

r*4241  ^^°'  ^^^'  ***•  M*^*®'  ^^  *  S^'P>  C-^)  27,  p.  340 ;  •it  is  said,  "If  a  ship 
■-  -'  in  her  voyage,  lying  anywhere  at  anchor,  be  struck  or  grappled  with 
another  Teasel  under  sail,  for  want  of  good  steering,  whereby  the  vessel  at  anchor 
is  prejudiced,  and  the  goods  in  her  damnified;  in  such  a  case  the  whole  damage 
is  to  be  in  common,  and  to  be  equally  divided  and  appraised  half  by  half.  And 
the  master  and  mariners  of  the  vessel  that  struck,  or  grappled  with  the  other, 
shall  swear  on  the  Holy  Evangelists,  that  they  did  it  not  wittingly  or  wilfully ; 
the  reason  of  this  judgment  is,  that  an  old  vessel  might  not  purposely  come  in 
the  way  of  a  better ;  which  she  will  hardly  do,  as  long  as  the  damage  must  be 
equally  shared.''  In  Bmerigon,  vol.  i.  p.  413  (ed.  lo27),  Oh.  zii.  s.  14,  it  is 
said,  <'  Si  Tabordage  n'est  pas  arrive  par  cas  fortuit,  et  qu'il  soit  impossible  de 
savoir  par  la  fiiute  de  aui,  c'est  alors  le  cas  de  partager  le  diffgrend,  et  de  faire 
supporter  la  moitie  du  dommage  k  chacun  des  deux  navires.  Tel  est  le  sens  de 
Tart  10,  titre  des  avaries.  '  En  cas  d'abordage  de  vaisseaux,  est-il  dit,  le  dom- 
mage sera  paye  egalement  par  les  navires  qui  I'auront  fait  et  souffert,  soit  en 
roate,  rade,  ou  an  port.' "  For  which  are  cited  Les  Jugemens  d'Ol^on,  art. 
14 ;  L'Ordonnance  de  Wisbuy,  art.  26,  27,  50  &  70 ;  and  Le  Droit  Ans^tique, 
tit.  10.  The  editor,  M.  Boulay-Paty,  in  the  comparison,  at  the  end  of  the  sec- 
tion, with  the  modem  code  of  commerce,  says  (p.  417)  that  the  law  is  that,  if 
there  be  doubt,  in  the  case  of  collision,  as  to  the  cause,  each  vessel  is  to  bear 
its  part ;  and  he  goes  on  thus :  "  La  loi  consid^re  done  comme  les  vraies  causes 
da  dommage  la  fortune  de  mer,  la  force  majeure  qui  a  pouss^  les  navires  I'un 
P4251  ^'  l'<^^^9  6^  ^^^^  ^  ^^^f  ^^  portion  qui  ^incombe  au  navire  assure  doit 
^  ^  4tre  k  la  charge  des  assureurs,  qui,  par  la  nature  du  contrat  d'assuranoe, 
soDt  tenns  de  tons  les  aocidens  arrives  sur  mer,  quelque  insolites,  inconnus  ou 
eztraordinaires  qu'ils  soient."*  That  reasoning  applies  here ;  and  it  may  be 
added  that,  the  less  an  accident  can  be  foreseen,  the  more  properly  is  it  the 
snbjeet  of  insurance,  since  that  which  was  foreseen  would  not  be  insurable. 
Pothier,  in  his  Traite  du  Contrat  d' Assurance,  ch.  i.  sect.  ii.  art.  2,  §  2,  49.' 
Bays,  <<  L'assnreur  se  charge  par  le  contrat  d'assuranoe,  des  risques  de  tons  les 
cas  fortuits  qui  peuvent  survenir  par  force  majeure  durant  le  voyage,  et  causer 
^  Tassur^  nne  perte  dans  les  choses  assur^es,  ou  par  rapport  auxdites  choses." 
If,  then,  the  La  Valeur,  as  was  clearly  the  case,  could  not  be  released  without 
this  payment,  the  payment  falls  within  that  class  of  losses  which  the  underwri- 
ters must  make  good. 

Secondly,  as  to  the  wages  and  provisions  of  the  crew  for  the  time  during 
which  the  ship  was  under  necessary  repair.  These  are  incidental  to  the  repairs, 
and,  being  so,  must  be  governed  by  the  same  rule.  It  is  a  general  principle 
(tubject  to  some  exceptions  which  may  easily  be  explained),  that,  where  under- 
writers are  liable  to  indemnify  for  any  part  of  a  loss,  they  must  indemnify  for 
the  whole.  Now,  in  the  case  of  any  damage  which  is  the  subject  of  general 
contribution,  the  wages  and  other  expenses  of  the  crew  during  the  time  of 

^  And  Bee  Boalay-Paty,  Conrsde  Droit  Commercial  Maritime,  tit.  z.  b.  16,  tom.  4,  p,  16, 
*  TniUs  Bar  DiiS6rent68  Matleres  de  Droit  Civil,  tom.  8me,  p.  18  (2d  ed.  1781). 
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repair,  which  are  in  the  nature  of  accessaries  to  the  prinoifNil  expense,  that  of 
repairing,  must  also  be  the  subject  i^of  general  contribution.  In  Abbott  r^AOfn 
on  Shipping,  Part  III.  ch.  8,  s.  7,  p.  360  (5th  ed.),  it  is  said,  "But  if  L  *^^J 
a  ship  should  necessarily  go  into  an  intermediate  port  for  the  purpose  only  of 
repairing  such  a  damage  as  is  in  itself  a  proper  object  of  general  contribution, 
possibly  the  wages,  &o.,  during  the  period  of  such  a  detention,  may  also  be  held 
to  be  general  average,  on  the  ground  that  the  accessary  should  follow  the  nature 
of  its  principal."  The  author  does  not  apply  this  to  insurances,  which  are  not 
the  subject  of  his  work ;  but  the  passage  seems  to  warrant  such  an  application 
of  the  doctrine,  that  the  accessary  is  to  follow  its  principal.  Now,  here,  the 
underwriters  were  indisputably  bound  to  make  good  the  expense  of  the  repairs : 
they  must,  therefore,  bear  the  accessary  expense.  Suppose,  in  the  case  put  in 
the  extract  just  given,  the  owner  of  goods,  who  was  liable  to  the  general  average, 
had  insured  these  goods,  the  underwriters  would  have  to  make  good  the  payment 
of  the  waeeSy  &c.  Why  should  the  same  principle  not  be  applied,  where  the 
insurance  is  on  the  ship,  to  the  share  of  general  average  which  falls  on  the  owner 
of  the  ship  f  And,  if  there  be  no  cargo,  and  consequently  no  one  to  contribute 
to  a  general  avenge,  can  that  make  any  difference  in  the  liability  of  the  under- 
writers ?  Can  it  be  contended  that  the  principle  holds  if  there  be  a  single  bale 
of  goods  on  board,  but  ceases  to  be  applicable  if  there  be  no  cargo  ?  When  the 
damage  is  to  the  subject  insured,  that  is  a  partial  loss,  to  which  the  underwriter 
is  liable ;  and  it  is  immaterial  to  inquire  whether  it  be  a  general  average  or  not, 
the  underwriter  being  liable  to  the  assured  in  the  whole  (though,  if  it  be  a 

{eneral  average,  he  mav  claim  contribution  from  those  ^liable  to  contri-  r«427i 
ute) ;  so  that,  in  such  a  ease,  as  between  the  underwriter  and  the  ^  ^ 
assured,  narticular  and  general  average  become  identical.  In  Fletcher  v,  Poole, 
1  IVk,  Ins«  ch.  2,  p.  89,  7th  ed.,  it  was  held  that  the  extraordinary  wages  and 
provisions  expended  during  the  detention  of  the  ship  could  not  be  recovered  on 
a  policy  on  the  ship.  But  that  was  a  mere  case  of  detention  to  refit :  the  plain- 
tin  claimed  only  the  wages  and  provisions  expended  during  her  repairs.  It 
does  not  appear  Uiat  the  repain  were  occasioned  for  anything  but  ordinary  wear 
and  teari  or  by  anything  for  which  the  underwriters  were  liable.  The  same 
remark  apjJies  to  the  cases  of  Eden  r.  Poole,  1  Piark,  Ins.  ch.  2,  p.  91,  7th  ed., 
and  Robertson  v.  Ewer,  1  T.  K 127.  In  Power  r.  Whitmore,  4  M.  &  S.  141,  the 
wages  and  provisions  of  the  crew  expended  while  the  ship  was  in  port  repairing  a 
damage  occasioned  by  a  tempest  were  held  not  to  be  the  subject  of  general  ave- 
rage ;  and,  consequently,  the  plaintiff,  whose  insurance  was  on  goods,  conld  not 
recover  against  his  underwriter  money  paid  by  him  as  a  contribution  to  such 
expenses.  That  decision  was  on  the  ground  that  there  had  been  no  sacrifice  of 
a  part  to  preserve  the  whole,  and  consequently  no  general  average  to  which  the 
plaintiff  was  liable  to  contribute ;  reasoning  which  does  not  show  that  the  under- 
writer on  the  ship  would  not  be  liable  to  pay  the  expenses  in  question,  bat 
rather  that  he  would  be ;  for  there  is  no  doubt  that  the  principal  damage  to 
which  the  expenses  in  question  were  accessary,  being  a  damage  to  the  ship  by 
the  perils  of  the  sea,  would  be  one  to  which  he  would  be  liable,  though  the 
underwriter  on  goods  (the  defendant  in  "^Power  «.  Whitmore,  4  H.  &  S.  r*42gl 
141),  would  not,  according  to  the  doctrine,  laid  down  in  Abbott  on  Ship-  *- 
ping,  Part  III.,  ch.  8,  s.  7,  p.  350  ^5th  edit.),  that  such  expenses  are  not  matter 
of  general  average,  but  "  must  fail  on  the  ^ip  alone."  Whoever  is  liable  to 
the  damage  sustained  by  the  ship  must  therefore  sustain  snoh  expenses.  It 
follows  that  the  underwritera  on  the  ship,  who  is  clearly  liable  to  the  damage 
which  the  ship  sustains,  must  pay  these  expenses  also.  A  stater  of  averages 
arranges  the  losses  in  three  columns,  headed  respectively,  << General,''  ''Ship," 
<* Owners; "  and  under  ''Ship"  he  sets  down  aU  to  which  the  underwriters  on 
the  ship  are  liable.  So  Bullkr,  J.,  in  Eden  v.  Poole,  Park,  Ins.  ch.  2,  p.  91, 
7th  ed.,  held  the  underwriters  on  the  ship  and  goods  not  liable,  because  "the 
freight,  and  not  the  ship/'  was  liable  to  the  loss.    In  the  last-cited  passage  in 
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Abbott,  the  author  refers  to  the  Oode  de  Commerce,  art.  403.*  There  the 
expenses  of  the  wages  and  provisions  of  the  crew,  during  the  detention  by  a 
foreign  power,  or  by  the  necessity  for  repairs,  are  classed  together  as  particular 
averages ;  and  the  article  is  cited  in  the  conference  of  the  modem  law  with 
Emerigon  (vol.  i.,  p.  619,  ch.  xii.,  s.  41,  ed.  1827),  by  Boulay-Paty.  The 
same  author,  in  a  work  of  his  own,  Gours  de  Droit  Commercial  Maritime,  vol.  iv. 

r*4291  P'  ^^'  ^^^*  *^'  ^'  ^^'  ^^  ^^^^'  ^°  ^^  ^^  ^^^  arrest  or  other  detention 
^  -*  of  a  vessel  after  departure  (and  in  the  passive  just  cited,  arrest  '^  par 
ordre  d'une  puissance"  is  placed  in  the  same  class  with  detention  for  the  pur- 
poses of  repair),  the  insurers  must  bear  the  loss  resulting  from  the  cost  of  pro- 
visions and  wages  of  the  crew.  This  is  also  the  American  law.'  Some  foreign 
authorities  class  such  expenses  as  general  average,  on  the  same  principle  as  that 
upon  which  expenses  of  going  into  port  to  preserve  a  ship  are  so  classed :  this 
is  apparently  an  extension  of  the  Khodian  law,  by  which  a  jaotus  was  requisite.' 

Cur.  adv,  vvU, 

Lord  Penman,  C.  J.,  in  this  term  (January  30th)  delivered  the  judgment 
of  the  Court. 

This  was  a  motion  for  a  new  trial  in  an  action  of  assumpsit,  tried  before  me 
at  Guildhall,  on  the  insurance  of  a  ship,  for  loss  by  perils  of  the  sea.  The  jury 
found  a  verdict  according  to  my  direction,  excluding  the  expense  for  wages  and 
provisions  incurred  from  the  time  of  her  repairing  damage  sustained  from  a 
storm,  and  excluding  also  the  sum  of  money  which  the  owners  had  paid  in  con- 
sequence of  some  proceedings  commenced  in  the  Court  of  Admiralty  at  Calcutta, 
in  conaequence  of  an  accidental  collision  with  another  vessel  in  the  Hoogly 
river.  The  new  trial  was  moved  for  on  the  ground  that  both  these  heads  of 
damage  ought  to  have  been  taken  into  account  by  the  jury. 
r*4^01  *^^  think  it  clear,  on  authority,  that  the  former  item  ought  not  to  be 
L  »<>vj  allowed.  As  long  ago  as  1769,  in  Fletcher  v,  Poole,  1  Park,  Ins.  ch. 
ii.  p.  89,  7th  ed.,  the  point  was  decided  by  Lord  Mansfield  at  Nisi  Prius. 
The  doctrine  has  been  cited  in  the  text-books  ever  since  that  period,  and  is  ex- 
pressly recognised  by  Buller,  J.,  in  Robertson  v.  Ewer,  1  T.  R.  132.  The 
&ctB  of  that  case  did  not  indeed  require  the  doctrine,  which  is  merely  assumed 
in  the  argument  of  that  learned  Judge  to  illustrate  his  opinion  on  the  case  then 
before  the  Court.  Mr.  Maule  therefore  urged  that  the  law  rested  on  a  single 
decision  of  Lord  Mansfield's  at  Nisi  Prius ;  but,  when  we  consider  the  high 
authority  of  that  great  master  of  insurance  law, — that  that  case  was  unquestioned, 
— ^that  it  received  the  sanction  of  so  eminent  a  lawyer  as  Mr.  Justice  Bulleb, 
who  treats  it  as  dear  enough  to  lay  the  foundation  of  an  argument  from  ana- 
logy ; — when  it  is  fully  adopted  in  the  works  of  distinguished  writers  on  the  sub- 
ject ; — and,  above  all,  when  we  find  no  trace  of  even  a  claim  heing  set  up  incon- 
sistent with  it  for  a  period  of  near  70  years,  though  the  facts  must  have  afforded 
the  opportunity  many  thousands  of  times,  we  think  this  point  must  be  regarded 
as  folly  established,  and  that  we  should  not  be  justified  in  casting  any  doubt 
upon  it. 

We  would  only  further  observe  that  the  passage  cited  from  Lord  Tenteb- 
den's  excellent  work,  Abbott  on  Shipping,  350,  which  speaks  of  these  expenses 
as  being  in  the  nature  of  an  accessary  to  a  principal,  is  confined  to  the  questions 

■Tit  11  ^me,  '*Soiit  ararieA  partioixlidres : — 1^  le  dommage  arriv^  anx  marohandises 
par  lenr  vice  propre,  par  la  tempdte,  prise,  naufrage  ou  ^ohoixement ; — 2®  lea  frais  faita 
pour  lea  saaver ; — 8°  la  perte  des  cables,  ancres,  voiles,  m&ts,  cordages,  causae  partem- 
p^te  on  autre  accident  de  mer ; — ^les  d^penses  r^saltant  de  toates  reUches  occasionn^es, 
soit  par  la  perte  fortnite  de  ces  objets,  soit  par  le  besoin  d'ayitaillement,  soit  par  voie 
d'ean  a  r^parer ; — AP  la  nourritare  et  le  loyer  des  matelots  pendant  la  detention,  qaand 
le  navire  est  arr^t^  en  voyage  par  ordre  d'nne  puissance,  et  pendant  les  reparations 
qn'on  eat  oblige  d'y  faire,  si  le  navire  est  affr^t^  an  voyage." 

'See,  however,  Phillips's  Treatise  on  the  Law  of  Insurance,  voL  i.  ch.  zvi.,  sec.  1,  p. 
870.   (Boston,  U.  8.  1828.) 

*8e«,  Pardessua,  Cours  de  Droit  Commercial,  torn.  2,  part  iv.  tit.  iv.  ch.  iv.  sect.  i.  3 
T.  (740),  and  part  iv.  tit  v.  ch.  i.  sect  IL  J  i.  (778). 


200  4  Adolphits  &  Ellis.  [430 

of  oontribntion  wbich  may  exist  between  tbe  owners  and  tbe  freigbters,  and  does 
not  in  anywise  relate  to  tbe  ^demands  wbicb  may  be  preferred  against  picioii 
underwriters.  It  therefore  fumiahes  no  proof  that  he  differed  from  the  I-  ^ 
doctrine  above  allnded  to.  On  the  contrary,  if  he  had  intended  to  do  so,  he 
could  hardly  have  failed  to  express  his  dissent  in  direct  terms. 

The  second  point  appears  to  be  entirely  new,  which  circumstance  is  not  so 
strong  an  argument  against  it  as  against  the  former  claim,  because  the  event  is 
likely  to  have  been  of  much  less  frequent  occurrence.  But,  if  we  look  for  the 
principle  on  which  Fletcher  v.  Poole,  1  Park,  Ins.  eh.  ii.  p.  89,  7th  ed.,  was 
decided,  it  must  obviously  be  that  well-known  maxim  of  our  law,  in  jure  nm 
remota  causa  sed  proxima  spectatur.  "  It  were  infinite''  (says  Baoon)  Max- 
ims of  the  Law,  p.  35,  of  Law  Tracts,  1737,  "  for  the  law  to  judge  the  causes  of 
causes^  and  their  impulsions  one  of  another ;  therefore  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
degree."  Such  must  be  understood  to  be  the  mutual  intention  of  the  parties  to 
such  contracts.  Then  how  stands  the  fact  ?  The  ship  insured  is  driven  against 
another  by  stress  of  weather ;  the  injury  she  thus  sustains  is  admitted  to  be 
direct,  and  the  insurers  are  liable  for  it.  But  the  collision  causes  the  ship  in- 
sured to  do  some  damage  to  the  other  vessel ;  and,  whenever  this  effect  is  pro- 
duced, both  vessels  being  in  fault,  a  positive  rule  of  the  Court  of  Admiralty  re- 
quires the  damage  done  to  both  ships  to  be  added  together,  and  the  combined 
amount  to  be  equally  divided  between  the  owners  of  the  two.  It  turns  out  that 
the  ship  insured  has  done  more  damage  than  she  has  received,  and  is  obliged  to 
pay  the  owners  of  the  *other  ship  to  some  amount,  under  the  rule  of  the  r^ciooi 
Court  of  Admiralty.  But  this  is  neither  a  necessary  nor  a  proximate  ^  ^ 
effect  of  the  perils  of  the  sea ;  it  grows  out  of  an  arbitrary  provision  in  the  law 
of  nations  from  views  of  general  expediency,  not  as  dictated  by  natural  justice, 
nor  (possibly)  quite  consistent  with  it ;  and  can  no  more  be  charged  on  the  un- 
derwriters than  a  penalty  incurred  by  contravention  of  the  revenue  laws  of  any 
particular  state,  which  was  rendered  inevitable  by  perils  insured  against. 

We  think  therefore  that  no  rule  ought  to  be  granted.  Rale  refused. 


♦RICKETTS  V.  BODENH AM  and  Others.  [*433] 

Same  v.  Same. 
Same  v.  Same. 

Stat  63  G.  8,  c.  127,  s.  7,  which  gives  power  to  a  justice  to  enforce  the  payment  of  a 
sum  under  102.  due  upon  a  church-rate,  where  the  validltj  of  the  rate  has  not  been 
questioned,  nor  the  liability  of  the  party,  takes  away  the  jurisdiction  of  the  Ecclesias- 
tical Court  in  such  cases. 

But,  if  the  validity  or  liability  he  in  question,  the  Scolesiastical  Courts  have  jvrisdiotioB 
though  the  party  has  not  been  summoned  before  a  justice. 

Therefor^,  where  a  party,  not  having  been  summoned  before  a  justice,  was  libelled  in 
the  Consistory  Court  for  a  sum  wMch,  on  the  face  of  the  proceedings,  was  less  than 
10^,  due  upon  a  church-rate,  and  sentence  was  given  against  him,  this  Court  refused 
to  grant  a  prohibition  upon  the  ground  that  the  validity  of  the  rate  was  questioned  in 
the  proceedings  in  the  Ecclesiastical  Courts. 

And  afterwards,  it  appearing,  by  more  particular  reference  to  the  pleadings  themselTes, 
that  they  did  not  (Usclose  whether  or  not  the  validity  was  questioned,  this  Court  held 
that  that  circumstance  alone  did  not  authorize  it  to  issue  a  prohibition. 

Semble,  that  the  Consistory  Court  of  the  Bishop,  the  Court  of  Arches,  and  the  Court  of 
Delegates,  are  superior  courts ;  and,  that  after  sentence,  unless  defect  of  jurisdiction 
be  apparent  on  the  proceedings  therein,  it  will  not  be  intended. 

Semble,  that,  on  a  moUon  for  prohibition  as  above,  this  Court  will  look  only  to  the  pro- 
ceedings in  the  Ecclesiastical  Court,  and  not  to  affidavits,  for  the  purpose  of  ascer- 
taining whether  the  validity  of  the  rate  was  there  questioned. 

The  defendantSj  being  the  churohwardens  of  the  parish  of  Presteign,  in  the 
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diocese  of  Hereford,  for  the  year  commeccing  at  Easter,  1880,  institated  a  suit 
OD  the  8th  of  July,  1880,  against  the  plaintiff,  in  the  Consistory  Court  of  Here- 
ford, for  three  chnrch-rates,  amounting  severally  to  bl.  15<.,  4/.  6s.  3(f.,'and  4/. 
6«.  id,y  assessed  by  the  churchwardens  for  the  years  1827,  1828,  and  1829,  re- 
spectively.  Before  they  had  proceeded  beyond  the  libel,  they  amended  the 
libel,  by  abandoning  their  claim  for  all  but  the  rate  of  41,  6«.  dd.  made  by  the 
churchwardens  for  1829.  A  decree  was  pronounced  against  the  plaintiff,  with 
costs.  He  then  appealed  to  the  Court  of  Arches,  which  affirmed  the  decree, 
with  costs.  He  then  appealed  again  to  the  Court  of  Delegates,  which  also  affirmed 
the  decree  with  costs.  Three  significayits  were  issued  from  the  several  courts,  for 
the  sum  of  4/.  6s.  Sd,  and  costs,  and  three  several  writs  de  contumaoe  capiendo. 
r*4341  ^°  Trinity  term  last,  Sir  F.  Pollock  obtained  three  "^rulcs  to  show 
^  ^  cause  why  writs  of  prohibition  should  not  issue  to  the  three  ecclesiasti- 
cal courts  respectively,  on  the  ground  that  stat.  58  G.  3,  c.  127,  s.  7,^  took 
away  the  jurisdiction  of  the  spiritual  courts  in  cases  where  the  claim  made  is  for 
a  church-rate  under  10^.  The  affidavit  in  support  of  the  rule  stated  the  above 
ftets,  and  that  questions  respecting  the  validity  of  the  writs  and  significavits 
were  pending  before  this  Court  and  the  Court  of  Chancery ;  and  that  the  plain- 
tiff believed  the  whole  of  the  writs  and  significavits  to  be  irregular,  invalid,  and 
illegal ;  that  previously  to  the  commencement  of  the  suit  he  had  not  been  sum- 
moned, nor,  to  his  knowledge  and  belief,  had  any  proceedings  been  taken  against 
him,  before  any  justice  of  the  peace ;  and  that  previously  to  such  commencement 
the  validity  of  the  rates  had  not,  to  his  knowledge,  been  questioned  in  any  eccle- 
siastical court.  There  were  also  statements  for  the  purpose  of  showing  that 
the  sentence  of  the  Consistory  Court  was  wrons  on  a  point  of  practice. 

By  the  affidavits  in  answer,  it  appeared  that  Mr..  Ricketts,  after  the  affirmation 
of  the  seotenee  by  the  Court  of  Delegates,  presented  a  petition,  and  also  a  sup- 
plemental petition,  to  the  King  in  Council,  for  a  commission  of  review,  which 
petitions  were  referred  to  the  Lord  Chancellor,  and  rejected ;  that,  before  the 
significavit  from  the  Consistory  Court  of  Hereford  issued,  as  mentioned  in  the  affi- 
davit in  support  of  the  rule,  a  significavit  had  issued  from  the  same  court,  which 
had  been  quashed  for  irregularity  on  motion  before  the  Lord  Chancellor,  and 
that  no  writ  de  contumace  capiendo  had  issued  thereon;  that  motions  were 
r*4351  *^^^^^^  made  in  Chancery  to  quash  the  three  significavits  mentioned 
I-  -'  in  the  affidavit  in  support  of  the  rule ;  that  the  Court  of  Chancery  had 
then  quashed  the  significavit  from  the  Consistory  Court  which  had  issued  after 
the  quashing  of  the  previous  one,  but  had  sustained  those  from  the  other  two ; 
that,  in  the  proceedings,  Mr.  Ricketts  had  questioned  the  validity  of  the  rate; 
that,  in  the  proceedings  before  the  Court  of  Delegates,  he  had  printed  the  whole 
of  the  rates  of  1880  and  1882 ;  and  that,  in  his  petition  for  the  commission  of 
review,  he  had  insisted  on  the  invalidity  of  the  rate,  on  the  following  grounds, 
vis.,  that  it  contained  on  the  face  of  it  an  unequal  and  fraudulent  assessment 
that  it  was  made  partly  for  an  illegal  purpose,  that  there  was  no  proof  in  the 
eaose  that  the  rate  was  duly  made,  and  with  legal  notice,  as  asserted  in  the 
libel;  that  the  rate  was  not  stated  in  the  libel,  though  found  in  the  sentence,  to 
have  been  made  at  a  meeting  of  the  landholders;  and  that  there  was  no  proof 
that  the  inhabitants  who  attended  were  landholders.  The  affidavits  further 
stated  that  Mr.  Ricketts  had  never,  during  the  proceedings,  raised  the  question^ 
as  to  his  not  having  been  summoned  before  the  justices ;  that  the  objections  on 
the  point  of  practice  had  formed  the  subject  of  the  appeal ;  and  that,  before  the 
suit  commenced,  Mr.  Ricketts  had,  on  being  applied  to  for  the  rate,  refused, 
^^ng  AS  his  reason  that  the  rate  was  illegal  for  stating  a  part  of  his  land  to  be 
situate  in  a  wrong  township  of  the  parish.. 

The  case  was  argued  in  last  Michaelmas  term,  November  24th^  and  25th,' 
and  in  this  term,  January  28th.* 

'See  the  clause  set  oat,  ant^,  p.  856,  note  (a). 

'Before  Lord  Dbivmam,  C.  J.,  Pattbson,  Williams,  and  Colbbidoi,  Js. 

'Before  Lord  Dihicam,  C.  J.,  Littlidaub,  Williams,  and  Colbbidoi,  Js< 
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*S\T  John  CampheUf  Attornej-General  showed  cause.  Sentence  p^iofii 
having  been  pronounced  in  each  of  the  three  courts,  no  prohibition  can  ^  ^ 
issue;  In  the  matter  of  Poe,  5  B.  &  Ad.  681,  in  the  case  of  a  oourt  martial; 
unless  upon  the  face  of  the  proceedings  there  be  no  jurisdiction;  Buggin  v. 
Bennet,  4  Burr.  2035,  in  the  case  of  the  Court  of  Admiralty;  Blaoquiere  v. 
Hawkins,  1  Doug.  878,  in  the  case  of  the  Lord  Mayor's  Court  in  London;  Full 
V,  Hutchins,  2  Cowp.  422,  in  the  case  of  an  ecclesiastical  court.  Other  autho- 
rities are  collected  in  Harrison's  Digest,  Inferior  courts,  iii.  2,  and  Com.  Dig., 
Prohibition  (D).  In  Qould  t;.  Capper,  5  East,  345,  and  see  Gare  v.  Oapper,  8 
East,  472,  it  appeared,  upon  a  declaration  in  prohibition,  which  was  demun«d 
to,  that  an  ecclesiastical  court  had  put  a  wrong  construction  on  an  act  of  parlia- 
ment, and  this  Court  (after  sentence)  directed  that  the  prohibition  should 
stand.  There  the  nature  of  the  question  entertained  by  the  eoolesiastical 
court,  and  the  decision  to  which  that  court  came,  were  collected  from  the  pro- 
ceedings as  set  forth  in  the  declaration  in  prohibition  and  admitted  by  the 
demurrer.  That  case  shows  how  the  defendant  here  should  have  raised  the 
question  of  the  jurisdiction  of  the  ecclesiastical  court,  so  as  to  make  the  case 
cognisable  by  this  Court  after  sentence.  If,  in  this  case,  the  plaintiff  were  to 
declare  in  prohibition,  nothing  would  appear  but  the  libel  and  sentence.  Upon 
demurrer,  as  in  Gould  t;.  Gapper,  5  East,  345,  and  see  Gare  v.  (tapper,  3  East, 
472,  to  such  a  declaration,  the  defendant  must  have  had  judgment.  Supposing 
the  proceedings  to  be  properly  before  the  court,  the  question  is^  whether  they 
necessarily  show  want  of  jurisdiction.  It  will  be  ^said  that  stat.  53  r^Ao^i 
G.  3,  c.  127,  s.  7,  by  giving  to  two  justices  of  the  peace  power  to  en-  ^  ^ 
force  the  rate  in  cases  under  10/.,  impliedly  takes  away  the  power  of  the  eccle- 
siastical court  in  such  cases;  and  that  here  the  rate  proceeded  for  appears  on  the 
proceedings  to  have  been  under  10^.  The  object  of  that  provision  was  to  pre- 
vent the  necessity  of  summoning  before  an  ecclesiastical  tribunal  parties  who 
refused  to  pay  small  rates,  but  did  not  dispute  their  legal  liability  to  do  so,  as 
Quakers.  But,  even  admitting  that  the  power  of  the  ecclesiastical  court  is 
taken  away  by  implication  wherever  power  is  given  to  the  justices  (though  it 
might  be  argued  that  in  such  cases  the  jurisdictions  are  co-ordinate),  still  the 
statute  gives  the  power  to  the  justices  only  where  the  validity  of  the  rate 
has  not  been  questioned  in  any  ecclesiastical  court,  and  expressly  saves 
the  power  of  that  court,  where  the  validity  of  the  rate,  or  the  liability  of 
the  person,  is  questioned.  It  does  not  appear  on  the  face  of  these  proceedings 
that  the  validity  or  liability  was  not  questioned ;  and  the  Court  will  presume  in 
favor  of  the  sentence  whatever  is  necessary  to  give  jurisdiction :  the  prohibition 
cannot  go,  unless  the  proceedings  be  necessarily  on  the  face  of  them  without 
jurisdiction,  and  this  they  are  not  if  any  state  of  facts  consistent  with  them  can 
be  suggested  which  would  give  jurisdiction.  Further  it  appears  by  the  affida- 
vits that  the  plaintiff  did  in  fiict  dispute  the  validity  of  the  rate.  [Coleeidoe, 
J.  How  can  we  notice  that  fact  upon  affidavit  ?]  If  facts  not  on  the  face  of 
the  proceedings  can  be  noticed,  the  Court  will  see  that  this  prohibition  could 
not  have  gone  even  before  sentence,  especially  as  it  does  not  appear  that  the 
plaintiff,  when  before  the  ecclesiastical  court,  made  the  '^'com  plaint  now  r*i3gi 
raised  in  his  affidavit,  that  he  had  not  been  summoned  before  justices ;  *- 
#and  the  appeab  are  the  act  of  the  plaintiff  himself. 

Sir  Frederick  Pollock,  contrk.  The  amount  proceeded  for  is  less  than  10/. 
The  parties  had  no  right  to  unite  the  bygone  rates  with  another,  in  order  to 
carry  the  sum  above  10/. ;  and  all  but  the  last  rate,  which  is  under  10/.,  was 
abandoned.  Therefore  it  is  as  if  the  last  rate  alone  had  been  demanded  at  first. 
The  Stat.  53  G.  3,  c.  127,  s.  7,  expressly  preserves  the  jurisdiction  of  the  eccle- 
siastical courts  in  causes  touching  the  validity  of  the  rate,  and  their  power  to 
enforce  payment,  where  the  amount  exceedd  10/.  This  shows  that  the  previous 
part  of  the  section,  by  conferring  the  power  upon  two  justices  when  the  sum 
does  not  exceed  10/.,  takes  it  away  in  such  cases  from  the  ecclesiastical  conrts. 
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Besides,  the  raere  fact  that  there  is  a  remedy  in  the  temporal  courts  is  ground 
for  a  prohibition  to  the  spiritual  courts.  But  see  Cranden  v,  Walden,  3  I^v.  17. 
It  is  said  in  Co.  Lit.  96,  b.,  ''And  here  is  implied  another  maxim  of  the  law, 
that  where  the  common  or  statute  law  giveth  remedy  in  foro  seculari  (whether 
the  matter  be  temporal  or  spiritual),  the  conusance  of  that  cause  belongeth  to 
the  king's  temporal  courts  only;  unless  the  jurisdiction  of  the  ecclesiastical 
court  be  saved  or  allowed  by  the  same  statute  to  proceed  according  to  the  eccle- 
siastical laws."  It  is  true  that  the  ecolesiastical  courts  still  retain  the  jurisdic- 
tion for  any  amount,  where  the  validity  of  the  rate,  or  the  personal  liability,  is 
disputed;  but  that  power  is  preserved  merely  by  the  enactment  that  the  justices 
r*4Sd1  *^^^  "  forbear  giving  judgment,"  on  receiving  notice  from  the  party,  and 
I-  ^  that  then  the  person  demanding  may  proceed  as  before  the  act.  This  shows 
that  the  jurisdiction  does  not  vest  in  the  ecclesiastical  courts,  where  the  amount  is 
less  than  10^.,  till  the  party  has  been  summoned  before  the  justices;  for  he 
otherwise  has  no  opportunity  of  giving  the  notice.  Now  here  the  plaintiff  never 
was  so  summoned ;  the  proceedings  in  the  ecclesiastical  court  are  therefore 
merely  void,  and  it  is  immaterial  what  the  plaintijQT  did  before  a  court  which  had 
no  cognisance  of  the  question.  Then  it  is  said  that  the  application  is  too  late. 
In  the  matter  of  Poe,  5  B.  &  Ad.  681,  is  not  an  authority  for  the  point  con- 
tended for :  there  the  sentence  was  executed  before  the  application  was  made.  If 
the  matter  appear  to  be  out, of  the  jurisdiction  of  the  Court,  the  prohibition  may 
go  after  sentence,  and  even,  in  some  cases,  after  execution.  The  authorities 
are  collected  in  Com  Di^.  Prohibition  (D).  A  cause  cannot  indeed  be  properly 
said  to  be  fully  over  while  the  execution  is  in  fieri;  and,  until  all  be  done  which 
the  court  below  can  do,  the  prohibition  may  issue.  Here,  as  to  the  Consistory 
Court  at  all  events,  the  significavits  which  they  have  issued  turn  out  to  be  in- 
correct, and  they  may  grant  a  fresh  monition,  Austen  v,  Dugger,  1  Add.  Eccl. 
BLep.  307 :  the  suit  below  is  therefore  still  in  fieri.  It  is  said  that  the  plaintiff 
has  chosen  to  appeal;  but,  if  he  had  not  appealed,  the  only  difference  in  the 
result  would  have  been  that  he  would  have  earlier  been  in  the  position  in  which 
he  is  now.  By  stat.  1  W.  4,  c.  21,  s.  1,  application  for  prohibition  may  now 
1^4401  ^^  ™^^  upo^  affidavit  only.  Even  admitting  it  to  be  necessary  that  '^'the 
L  -I  defect  of  j  urisdiction  should  appear  on  the  proceedings,  they  show  that  the 
sum  demanded  was  less  than  10/.  But  the  rule  suggested  on  the  other  side  as 
to  this  point  is  inaccurate.  It  is  true  that,  in  the  case  of  superior  courts,  unless 
on  the  face  of  the  record  there  be  necessarily  a  want  of  jurisdiction,  every- 
thing essential  to  the  jurisdiction  shall  be  intended;  but,  in  the  case  of  inferior 
courts,  all  that  is  essential  to  the  jurisdiction  must  appear  on  the  face  of  the 
proceedings,  otherwise  the  jurisdiction  will  not  be  presumed ;  2  Bacon's  Abridg- 
ment, Courts,  D.  3,  and  4 ;  7th  ed.  So  that  the  proceedings  are  bad,  for  want 
of  showing  that  the  validity  of  the  rate,  or  the  liability  of  the  party,  was  in 
question.  [Sir  J*.  CampbeU,  The  authorities  cited  as  to  inferior  courts  do  not 
apply  to  the  spiritual  courts,  which  are  courts  Christian  and  superior,  though 
liable  to  prohioition  if  they  exceed  their  jurisdiction.  As  to  the  argument  that 
a  new  moniUon  may  issue,  that,  at  any  rate,  does  not  apply  to  the  Court  of 
Arches,  nor  the  Court  of  Delegates,  the  significavits  of  these  two  courts  having 
been  held  good,  and  those  courts  having  therefore  no  more  to  do.] 

Our.  adv,  vuU. 

Lord  Denuam,  C.  J.,  in  this  term  (February  1st),  delivered  the  judgment  of 
the  Court. 

There  were  three  cases  of  application  for  a  prohibition  in  the  same  cause ;  the 
first  to  the  Consistory  Court  of  the  diocese  of  Hereford,  the  second  to  the  Court 
of  Arches,  the  last  to  the  Court  of  Delegates,  in  each  of  which  courts  succes- 
sively sentence  had  passed  against  the  applicant 

r*4411  ^^  appeared  that  the  original  suit  had  been  to  enforce  '''the  payment  of 
I-  -'a  church-rate  amounting  to  4/.  Os.  3^.,  and  that  the  defence  had  been 
that  the  rate  was  made  at  a  meeting  of  which  no  due  and  legal  notice  had  been 
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given,  that  it  was  made  for  an  illegal  parpose,  and  showed  upon  the  face  of  it  an 
unequal  and  fraudulent  assessment. 

On  showing  cause  against  the  motion,  it  was  contended  that  the  only  ground 
of  prohibition  suggested  was  a  supposed  want  of  jurisdiction  in  the  court  below 
to  proceed  in  the  matter  of  a  church-rate,  where  the  sum  to  be  recoTcred  did 
not  exceed  10^.,  but  that  the  objection,  coming  after  sentence,  was  too  late, 
unless  it  appeared  on  the  face  of  the  proceedings  in  that  court.  And  there  is 
no  doubt  that,  in  the  case  of  prohibition  to  be  granted  for  the  sake  of  trial,  as 
distinguished  from  those  which  are  to  be  granted  upon  account  of  a  wrong  trial 
or  erroneous  judgment,  the  rule  is  established,  that  a  party  neglecting  to  contest 
the  jurisdiction  in  the  first  instance,  and  taking  his  chance  of  a  favorable  decree, 
shall  not  be  allowed  after  sentence  to  allege  the  want  of  jurisdiction  as  a  ground 
of  prohibition,  unless  the  defect  appears  on  the  face  of  the  pleadings.  The 
justice  of  the  rule  is  very  apparent,  and  the  propriety  of  the  exception  scarcely 
less  so ;  for  it  is  the  duty  of  this  Court  to  restrain  any  encroachment  of  jurisdio* 
tion  in  the  inferior  courts,  and  therefore  it  interferes  for  the  sake  of  the  public, 
and  not  of  the  individual,  where,  the  want  of  jurisdiction  appearing  on  the  face 
of  the  proceedings,  the  case  might  become  a  precedent,  if  allowed  to  stand 
wfthout  impeachment 

In  support  of  the  application,  Sir  F.  PoUock  scarcely  disputed  this  general 
doctrine ;  but  he  contended  that,  inasmuch  as,  on  the  face  of  the  libel,  the  suit 
appeared  *to  be  for  a  rate  under  10/.,  the  want  of  jurisdiction  was  r^cixoi 
from  that  circumstance  alone,  and  by  itself,  apparent.  It  is  necessary  ^  ^ 
therefore  to  examine  the  statute  53  Q.  3,  c.  127,  s.  7,  to  see  whether  this 
argument  is  maintainable. 

That  section  commences  with  a  preamble,  stating  the  expediency  thatchuroh- 
or  chapel-rates  of  limited  amount,  unduly  refused  or  withheld,  should  in  certain 
cases  be  more  easily  and  speedily  recovered.  It  then  goes  on  to  provide  for  the 
case  of  a  refusal  or  neglect  by  any  one  duly  rated  to  a  church-rate,  or  chapel- 
rate,  the  validity  of  which  has  not  been  questioned  in  any  ecclesiastical  court, 
to  pay  the  sum  in  which  he  is  rated  ]  and  gives  a  summary  mode  of  enforcement 
before  two  justices,  who  are  empowered  to  order  the  payment  of  what  is  due 
and  payable  in  respect  of  such  rate,  so  as  the  sum  ordered  to  be  paid  do  not 
exceed  10/.  There  is  then  an  appeal  given  to  the  sessions  against  such  order, 
with  a  stay  of  execution  pending  the  appeal.  And  this  is  followed  by  the 
material  proviso,  ''that  nothing  herein  contained  shall  extend  to  alter  or  interfere 
with  the  jurisdiction  of  the  ecclesiastical  courts  to  hear  and  determine  causes 
touching  the  validity  of  any  church-rate  or  chapel-rate,  or  frt>m  proceeding  to 
enforce  the  payment  of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  10/. 
from  the  party  proceeded  against.''  If  the  section  had  stopped  here,  we  should 
have  thought  it  clear  that  a  distinction  was  made  between  suits  in  which  the 
validity  of  a  rate  was  questioned,  and  those  in  which,  the  rate  being  disputed, 
the  only  object  was  to  enforce  the  payment;  that,  as  to  the  former,  the 
jurisdiction  of  the  ecclesiastical  courts  was  left  wholly  untouched;  in  the 
latter,  it  was  by  implication  taken  away  *where  the  sum  does  not  r^AAg\ 
exceed  10/.  This  interpretation  makes  the  enacting  part  of  the  section  ^ 
and  the  proviso  consistent,  and  both  together  to  form  a  complete  enactment  on 
the  subject.  But  this  view  of  the  statute  is  made  more  clear  by  the  proviso 
which  immediately  follows,  that,  "if  the  validity  of  such  rate,  or  the  liability 
of  the  person  from  whom  it  is  demanded  to  pay  the  same,  be  disputed,  and  the 
party  disputing  the  same  give  notice  thereof  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereupon,  and  the  person  or  persons  demanding  the 
same  may  then  proceed  to  the  recovery  of  their  demand,  according  to  due  course 
of  law,  as  heretofore  used  and  accustomed."  This  proviso  applies  only  to  cases 
under  10/. ;  and  the  effect  of  it  is  that,  even  in  such  cases,  the  moment  it 
appears  that  the  question  is  one  not  merely  of  enforcing  payment,  but  touching 
the  validity  of  the  rate,  the  summary  jurisdiction  is  at  an  end,  and  that  of  the 
^ioal  court  attaches. 
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If  this  interpretation  of  the  section  be  correct,  it  is  obTioos  that  the  mere 
&ct,  that  on  the  face  of  the  proceedings  the  suit  appears  to  relate  to  an  assessment 
for  a  sum  not  exceeding  10^.,  cannot  prove  a  want  of  jurisdiction  in  the  ecclesi- 
astical conrt  to  entertain  the  cause.  Without  entering  into  the  argument  at  the 
bar,  as  to  presumptions  for  or  against  the  proceedings  of  inferior  courts,  or 
whether  the  doctrine  applies  to  the  ecclesiastical  courts,  it  is  at  least  un- 
deniable that  this  Court  ought  to  examine  the  whole  of  the  proceedings,  in 
order  to  collect  from  them,  if  it  can,  whether  the  suit,  admitted  to  he  for 
less  than  10/.,  was  a  suit  in  which  the  validity  of  the  rate  or  the  liability 
of  the  defendant  was  questioned,  or  whether  it  was  merely  for  enforcing  the 
r*4441  W^^^^f  *^^^  being  the  real  point  on  which  the  question  of  juris- 
■-        -*  diction  must  depend. 

Now,  upon  such  examination,  it  is  obvious  that  the  validity  of  the  rate,  and 
nothing  else,  was  in  question ;  it  follows,  therefore,  that  there  is  no  want  of 
jurisdiction  apparent  on  the  face  of  the  proceedings :  and  it  becomes  unnecessary 
to  give  any  opinion  upon  other  points  made  in  the  argument. 

Oonsidering  that  Mr.  Ricketts  has  proceeded  through  two  stages  of  appeal 
without  raising  the  ground  of  objection  which  is  now  made,  we  cannot  regret 
tiiat  all  the  authorities  warrant  us  in  discharging  this  rule. 

Rule  discharged. 

In  Easter  term  following  (April  18th),  Sir  Frederick  Pollock  again  applied^ 
for  a  rule  to  show  cause  why  a  prohibition  should  not  issue,  on  an  affidavit  by 
the  plaintiff  that  the  validity  of  the  rate  had  not  been  questioned  in  the  ecclesi- 
istical  court,  nor  had  the  defendant  then  disputed  his  liability  to  pay ;  that  he 
should  not  have  questioned  either,  if  he  had  been  summoned  before  justices ; 
and  Uiat  he  conceived  the  Court  to  have  given  judgment  on  the  supposition  that 
he  had  raised  such  a  question  before  the  ecclesiastical  court.  The  proceedin|;8, 
as  entered  in  the  books  of  the  Consistory  Court,  were  annexed  to  the  affidavit; 
and  the  material  part  of  them  was  as  follows.  Mr.  Ricketts  was  cited  in  the 
Consistory  Court,  in  a  cause  of  subtraction  of  church-rates,  and  appeared 
personally.  The  libel,  as  amended,  stated  that  the  churchwardens  for  1829, 
f^AAf^-i  being  about  to  expend  money  *on  the  repair  of  the  parish  church  and 
I-  -'  for  other  things  relating  to  the  office  of  churchwardens,  met,  January  Ist^ 
1830,  with  some  of  the  most  substantial  inhabitants  of  the  parish,  pursuant  to 
legal  notice,  in  order  to  make  a  church-rate  or  assessment,  and  did  make  a  rate 
ftt  three  pence  in  the  pound,  &c. ;  that  Mr.  Ricketts,  at  that  time  of  the  making 
the  rate,  was  an  inhabitant,  and  occupied  within  the  parish  property  of  certain 
▼alne  (specified  in  the  libel),  for  which  he  was  assessed  (as  specified  in  the  libel), 
in  4/.  6s.  3c?. ;  and  that  he  had  several  times  been  requested  to  pay  the  same, 
but  refused,  and  still  did  refuse  to  pay.  Mr.  Ricketts  prayed  to  be  furnished 
with  the  churchwardens'  accounts  for  1827,  1828,  and  1829,  which  the  judge 
decreed.  Certain  accounts  having  been  delivered  into  Court,  in  obedience 
to  this  order,  R.  objected  to  them  as  incomplete ;  and  the  judge,  upon  inspection, 
declared  them  to  be  incomplete.  Accounts  having  again  been  delivered  in,  R. 
still  objected  to  their  incompleteness:  the  judge,  on  R.'s  petition,  having 
previously  allowed  him  time  to  give  his  personal  answers,  now  allowed  further 
time,  upon  which  the  proctor  on  the  other  side  waived  the  personal  answer  of  R. 
At  the  next  court,  R.  applied  for  costs,  in  consequence  of  the  opposing  proctor 
having  waived  his  personal  answers,  upon  which  the  judge  took  time  to 
deliberate.  The  witnesses  in  support  of  the  libel  were  then  produced ;  and, 
upon  R.  objecting  to  their  production,  they  were  admitted  by  the  judge.  R. 
having  failed  to  appear  at  the  four  next  successive  courts,  the  cause  was  con- 
cluded at  the  last  of  these,  and  R.  monished  to  attend  and  hear  sentence  at  the 
r*4461  ^^^^  court.  He  appeared  at  *the  next  court,  and  protested  that  he  had 
I*  ^  not  been  duly  monished,  which  the  proctor  on  the  other  side  denied ; 
tad  the  judge  read  and  passed  sentence ;  by  which  it  was  declared  that  the 

>  Before  Lord  Pbsmah,  C.  J.,  Littlxdali,  Pattxsoh,  and  CoLixiDaa,  Js. 
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proctor  of  John  Bodenham,  &c.,  had  prayed  for  justice  to  his  party,  but  that 
R.  had  made  no  prayer,  and  that  the  said  proctor  had  fully  proved,  &c.,  and 
that  nothing,  or  at  least  nothing  effectual,  had  been  proved,  &c.,  on  behalf  of  R.; 
and  the  judge  decreed  that  R.  ought  to  be  condemned,  and  did  condemn  him, 
in  the  rate  of  4L  6«.  Bd,  with  costs. 

Sir  Frederick  PoUock.  The  Court  will  not  refuse  to  revise  their  judgment, 
ez  debito  justitise,  if  it  shall  appear  to  have  been  founded  on  a  misconception 
as  to  the  facts.  It  is  now  shown  that  the  validity  of  the  rate  does  not  appear 
to  have  been  questioned  on  the  face  of  the  proceedings ;  therefore  the  prohibi- 
tion must  go,  for  want  of  jurisdiction  appearing,  according  to  the  rule  referred  to 
before,  that,  in  the  case  of  inferior  courts,  nothing  will  be  intended  in  favor  of 
the  jurisdiction.  That  rule  was  affirmed  in  Winford  v,  Powell,  2  Ld.  Raym. 
1310;  Trevor  v.  Wall,  1  T.  R.  151;  Higginson  v.  Martin,  2  Mod.  197.  [LiT- 
TLEDALE,  J.  Thoso  are  cases  of  common  law  courts,  which  are  inferior  to  the 
Courts  of  Westminster  Hall ;  but  ecclesiastical  courts  are  not  so.]  The  fact 
that  this  Court  will  restrain  the  ecclesiastical  courts  by  prohibition  shows  that 
they  are  inferior  to  this  Court,  so  f&T  as  the  present  argument  is  concerned ; 
though,  in  some  sense,  they  may  be  termed  superior  courts.  An  attempt  was 
made  to  obtain  a  prohibition  against  the  Lord  Chancellor,  sitting  in  bankruptcy, 
*which  feiled.*  [Littledale,  J.  Prohibition  lies  to  the  courts  of  a  r^iXTi 
county  palatine,  if  they  hold  plea  of  lands  out  of  the  county.*]  Here,  ^  -^ 
however,  the  want  of  jurisdiction  does  appear  on  the  face  of  the  proceedings ; 
for  the  claim  appears  to  be  less  than  10/.,  which  takes  the  jurisdiction  from  the 
spiritual  court,  unless  it  appear  on  the  record  that  the  parties  had  previously 
l^n  before  justices.  [Colebidoe,  J.  Nothing  appeared  to  raise  the  question 
of  jurisdiction  except  the  amount;  and,  by  the  statute,  if  the  validity  be  ques- 
tioned, the  jurisdiction  of  the  ecclesiastical  court  is  as  it  was  before. 

Cur.  adv.  vtdt. 
Afterwards,  in  the  same  term  (May  9th),  Lord  Denman,  C.  J.,  said. 
The  Court  has  looked  into  this  question,  but  does  not  consider  it  necessary 
to  add  to  what  was  previously  said.     There  will  be  no  rule.       Rule  refused. 

>  In  Ex  parte  Cowan,  8  B.  &  Aid.  128.  No  express  decision  was  given  on  the  question, 
whether  the  Conrt  of  King's  Bench  could  prohibit  the  Lord  Chancellor  sitting  In  bank- 
ruptcy :  but  the  prohibition  was  refttsed,  on  the  ground  that  no  excess  of  jurisdiction 
appeared  in  the  particular  case. 

s  Com.  Dig.  Prohibition  (A  1).  That  the  courts  of  the  oonnties  palatine  are  superior 
courts,  see  Peacock  v.  Bell,  1  Saund.  78. 


♦CLARKE  and  Others  v.  SPENCE  and  Others.  [*448] 

P.  oontraeted  with  a  shipbuilder  to  build  him  a  ship  for  a  certain  sum,  to  be  paid  by 
instalments  as  the  work  proceeded ;  the  first  instalment  when  the  vessel  was  rammed, 
the  second  when  she  was  timbered,  Sto.  An  agent  for  P.  was  to  superintend  the 
building.  The  vessel  was  built  under  such  superintendence,  all  the  materials  being 
approval  by  the  agent  before  they  were  used.  The  builder  became  bankrupt  before 
the  ship  was  completed.  Afterwards  the  assignees  completed  the  ship.  All  the  in- 
stalments were  paid  or  tendered.  In  an  action  of  trover  by  P.  against  the  assignees 
for  the  ship: 

Held,  that,  on  the  first  instalment  being  paid,  the  property  in  the  portion  then  finished 
became,  by  virtue  of  the  above  contract,  Tested  in  P.,  subject  to  the  right  of  the 
builder  to  retain  such  portion  for  the  purpose  of  completing  Uie  work  and  earning  the 
rest  of  the  price ;  and  that  each  material  subsequently  added  became,  as  it  was 
added,  the  property  of  P.  as  the  general  owner. 

Held,  further,  that  under  the  above  circumstances  the  ship  did  not  pass  to  the  assignees 
as  having  been  in  the  possession,  order,  or  disposition  of  the  bankrupt  by  consent  of 
the  true  owner,  within  stat.  6  Q.  4,  o.  16,  s.  72. 

Tboteb  for  a  ship.    Plea,  the  general  iasue.    The  plaintiffs  were  merchants, 
oarrving  on  business  at  Newcastle-upon-Tyne^  under  the  firm  of  Clarkci  Plum- 
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mer  and  Go. ;  the  defendants  were  the  assignees  of  John  Branton,  a  bankrupt. 
On  the  trial  before  Aldebson,  J.,  at  the  Durham  Spring  assizes,  1834,  a 
verdict  was  found  for  the  plaintiffs  for  1002^.  lis.,  subject  to  the  opinion  of 
this  Coort  on  the  following  case. 

On  the  24th  of  February,  1832,  Brunton,  before  his  bankruptcy,  contracted, 
by  a  written  agreement,  to  build  a  ship  (not  now  in  question)  for  the  plaintiffs, 
and  the  contract  was  performed  on  both  sides.  The  agreement  commenced  with 
a  specification,  stating,  under  several  heads  of  " dimensions,^'  '^scantling,'' 
'<  stores,"  &c.,  the  manner  in  which  the  ship  was  to  be  built,  the  materials  to 
be  used,  and  the  outfit  to  be  furnished ;  and  it  then  proceeded  as  follows :  ^'  It 
is  agreed  between  Mr.  John  Brunton,  of  Southwick,  shipbuilder,  and  Clarke, 
Plummer  and  Co.,  of  Newcastle,  that  the  said  Mr.  John  Brunton  will  build 
a  venel  of  the  before-mentioned  dimensions  and  scantlings,  in  every  point  fully 
equal  to  the  Andromeda  in  workmanship,  and  fit  said  hull  out  with  the  mate- 
r*4491  ^^  ^^  ^^  ^^^^  ^^^  descriptions  before  *named,  all  of  approved  quality, 
I-  ^  &c,  Mr.  Benjamin  Howard  to  superintend  the  building  and  outfit. 
The  vessel  to  be  launched  in  the  month  of  July  next  ensuing :  for  the  sum  of 
3250^.,  payable  as  follows : 

<' When  rammed,  by  bill  at  three  months'  date,  to  the  amount  of  £400 

When  timbered,  the  like  payment  of  -            -            -            -  400 

When  decked,  the  like  payment  of       -            -            -            -  400 

When  launched,  the  like  payment  of   -            -            -            -  500 
The  residue  or  balance,  one-half  at  four  months  and  six  months 

date,  to  the  amount  of         -            -            -            •            -  1550 

£3250. 
^^  John  Brunton  for  self  and  Co. 
<<  Signed  at  Southwick,  24th  February,  1832. 

"  Thomas  Claeke." 
"  1832,  March  22d.  Agreed  with  Mr.  Brunton  to  make  the  vessel  six  inches 
deeper,  say  to  be  17}  feet  deep,  for  which  he  is  to  be  paid  25/.     On  the  same 
day  arranged  with  Mr.  Howard  to  inspect  the  building  of  the  vessel,  for  which 
he  is  to  be  paid  the  sum  of  40/. 

"  Thomas  Clarke.^' 

On  the  5th  of  July,  1832,  Brunton  contracted  in  writing  with  the  plaintiffs 
to  build  them  another  ship,  the  subject  of  this  action.  The  agreement  was  as 
follows: 

«  Soathwick,  6th  July,  1882. 
*'  Messrs.  Clarke,  Plummer  and  Co.,  Newcastle. 

"  Sirs  : — ^I  affree  to  build  you  a  vessel  of  the  following  dimensions  for  the 
sum  of  3400/.  f  (here  followed  a  statement  of  dimensions ;)  <<  to  be  finished  in 
r*4^01  ^^^'y  *respect  similar  to  the  vessel  I  contracted  to  build  for  you  on  the 
■-  -■  24th  of  February  last,  with  the  exception  of  the  anchors,  which  for  the 
present  vessel  are  to  be  of  the  weights,''  &c.  "  The  vessel  to  be  launched  in 
the  month  of  December  next,  and  to  be  paid  for  in  the  same  way  as  the 
vessel  already  alluded  to.  I  am,  sirs,  yours  respectfully, 

"John  Brunton." 

''  Mr.  Heward  to  superintend  the  building  of  the  within-named  vessel,  and 
to  be  paid  40/.  for  the  same. 

«T.  C." 

Brunton  proceeded  to  build  the  last-named  vessel  in  his  yard  at  Southwick, 
and  before  his  bankruptcy  the  vessel  was  rammed  and  timbered.  Two  instal- 
ments of  the  agreed  price,  viz.,  400/.  when  the  vessel  was  rammed,  and  402/. 
11$.  when  the  vessel  was  timbered,  were  paid  according  to  the  agreement, 
before  the  bankruptcy ;  and  the  plaintiffs  also  paid  Brunton  before  his  bank- 
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rnptcy  200/.  by  way  of  anticipation  on  the  third  iDstalment :  the  payments 
before  the  bankruptcy  amounting  in  all  to  1002/.  lis, 

Brunton  became  bankrupt  in  October,  1832,  after  the  ship  was  all  timbered 
and  planked  (except  about  five  planks  outside),  but  not  decked.  The  fiat 
issued  November  1st,  1882,  and  the  defendants  were  appointed  assignees  on 
the  16th. 

The  frame  of  the  vessel  at  the  time  of  the  bankruptcy,  on  the  15th  of  Octo- 
ber, 1832,  was  worth  1601/.  18<.  Id.y  that  being  the  value  of  the  timber  and 
the  work  done  upon  her.  After  Brunton  became  bankrupt,  the  defendants  as 
assignees  took  possession  of  the  whole  of  the  ships,  timber,  goods,  chattels,  and 
effects  *in  Brunton's  yards  and  premises,  and,  amongst  other  things,  of  r*A^i-% 
the  frame  of  the  vessel  in  question.  ^       ^ 

On  the  27th  of  November,  1832,  the  plaintiffs  gave  notice  in  writing  to  the 
defendants,  then  in  possession  of  the  frame  of  the  said  vessel,  that  the  same 
was  the  property  of  Clarke,  Plummer  and  Go. ;  and  they  required  the  defendants 
to  give  up  possession,  threatening  legal  proceedings  on  non-compliance.  They 
did  not  at  that  time  tender  any  money.  A  week  or  two  after  Christmas,  1832, 
the  defendants  proceeded  to  complete  the  vessel,  and,  on  the  7th  of  February, 
1833,  the  plaintiffs  gave  the  following  notice  to  the  defendantSi  addressed  to 
them  as  assignees  of  Brunton  : 

<<  Messrs.  Clarke,  Plummer  and  Co.  having  been  informed  that,  in  finishing 
the  vessel  contracted  to  be  built  for  them  by  John  Brunton,  you  are  not  pro- 
ceeding in  a  proper  and  sufficient  manner  and  according  to  the  terms  of  such 
contract,  we  do  therefore  give  you  notice  that  they  require  that  Mr.  Heward, 
the  person  appointed  by  them  to  superintend  the  building  of  the  said  vessel, 
shall  be  allowed  to  inspect  and  superintend  the  same  accordingly ;  and,  if  you 
refuse  to  accede  thereto,  and  the  said  vessel  should  be  found,  when  finished,  to 
be  deficient  in  any  respect  from  the  terms  of  the  said  contract,  they  will  hold 
you  personally  responsible  for  such  deficiency.'^ 

On  March  1st,  1833,  when  the  third  instalment  would  have  become  payable 
according  to  the  terms  of  the  contract,  if  no  alteration  had  been  produced  by 
the  bankruptcy,  200/.,  as  the  balance  of  the  said  third  instalment,  was  tendered 
by  the  plaintiffs  to  the  defendants  and  by  them  refused.  On  March  23d,  1833, 
the  ship  was  ""launched.  A  bill  at  three  months  for  500/.,  as  for  the  pic452'| 
fourth  instalment,  was  tendered  by  the  plaintiffs  to  the  defendants,  and  ^  ^ 
refiised.  The  defendants  afterwards  sold  the  vessel  for  2600/.  Before  the  sale 
was  completed,  the  plaintiffs  tendered  to  the  defendants  1750/.  (making,  with 
1002/.  11«.  paid  as  before  mentioned,  2752/.  lis.)  in  payment  for  the  vessel, 
and  demanded  the  vessel  from  them,  which  they  refused.  It  was  admitted  on 
the  trial  that  the  vessel  was  never  of  greater  value  than  2700/. 

Heward,  the  person  appointed  under  the  agreement  to  superintend  the  build- 
ing of  the  vessel,  was  called  as  a  witness  for  the  plaintiffs,  and  stated  that  he 
was,  during  the  building  of  the  said  vessel,  duly  authorized  by  them  to  superin- 
tend the  building  on  their  behalf.  That  he  had  been  engaged  in  superintending 
the  building  of  other  vessels,  as  well  for  the  plaintiffs  as  other  persons,  in  Brun- 
ton's  and  in  other  shipbuilding  yards.  He  proved  that,  when  the  pieces  of 
timber  for  the  vessel  were  ready  for  the  keel  stem  and  stern-post,  he  was  sent 
for  by  Brunton  to  look  at  them  previously  to  their  being  prepai>ed  for  those  pur- 
poses. That  he  went  with  Brunton  and  inspected  them;  and,  when  he  had  ap- 
proved of  them,  they  were  immediately  prepared ;  and,  when  they  were  ready  to  put 
togeUier,  he  attended  and  saw  the  ram  set  up.  That  Brunton  showed  him  the 
plan  of  the  vessel,  and  consulted  with  him  thereon,  which  he  approved ;  and, 
from  that  time  until  Brunton's  failure,  he  attended  at  the  building  yard  daily, 
to  inspect  and  superintend  the  work  on  behalf  of  the  plaintiffs.  That  three  or 
four  times,  or  more,  during  the  progress  of  the  work,  he  had  occasion  to  reject 
parcels  of  timber  and  other  things  that  were  about  to  be  put  *into  the  r^AM"] 
vessel,  on  account  of  their  insufficiency;  and  upon  his  making  objection  ^ 
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tiiereto  they  were  removed.  That  Brunton  once  persisted  in  putting  a  timber 
into  the  ship,  which  Heward  had  objected  to^  on  which  occasion  ene  of  the 
plaintiffs,  at  Howard's  instance,  attended,  and  insisted  on  its  being  removed,  and 
it  was  by  Brnnton's  orders  removed  accordingly.  That  Heward  had  for  several 
years  been  employed  to  inspect  ships  for  various  persons  in  the  progress  of  the 
building,  and  that  he  never  knew  an  instance  of  a  single  timber  or  plank,  that 
had  been  passed  by  him  and  fixed  in  the  vessel,  having  been  afterwards  removed 
by  the  builder,  or  timbers  approved  by^iim  for  building  afterwards  used  by  the 
builder,  unless  for  the  purpose  of  completing  the  vessel  under  his  inspection. 
BruntoD,  after  his  failure,  and  when  he  understood  the  defendants  were  proceed- 
ing to  finish  the  vessel,  attended  at  the  building  yard,  and  stated  that  he  had 
come  there  to  inspect  the  progress  of  the  work  on  behalf  of  the  plaintiffs  as 
usual ;  this  he  did  for  several  days,  until  he  was  ordered  off  the  premises  by 
the  foreman  at  the  instance  of  the  defendants. 

Evidence  was  offered,  on  the  part  of  the  defendants,  that  the  vessel  was  in 
ihe  order  and  disposition  of  the  bankrupt  as  reputed  owner  at  the  time  of  the 
bankruptcy,  which  evidence  was  rejected. 

The  questions  for  the  Court,  were,  whether,  under  the  ciroumstanees  above 
stated,  the  plaintiffs  were  entitled  to  maintain  trover  ?  If  they  were,  the  ver- 
dict was  to  be  entered  for  the  plaintiffs,  damages  1002^.  lis.  If  not,  a  nonsuit 
to  be  entered.  Secondly,  whether  the  evidence  as  to  reputed  ownership  was 
r*4541  P'^P^^^y  rejected  T  If  so,  the  verdict  was  to  stand ;  if  not,  there  was 
^        -■  to  be  a  '''new  trial.     This,  case  was  argued  in  last  Michaelmas  term.^ 

W.  H,  Waisan  for  the  plaintiffs.  First,  under  the  agreement  of  July,  1832, 
referring  to  that  of  February,  1832,  the  property  in  the  successive  portions  of 
the  vessel,  as  they  were  completed,  vested  in  the  plaintiffs.  Brunton's  agree- 
ment was,  not  to  furnish  the  plaintiffs  with  a  vessel  at  a  given  date,  but  to  build 
a  specific  and  particular  vessel,  to  be  paid  for  at  intervals  as  the  work  went  on, 
and  to  be  constructed  under  the  superintendence  of  a  person  acting  on  the  plain- 
tiffs^ behalf,  and  who  was  to  approve  of  every  timber  Woods  v,  Bussell,  5  B. 
ft  Aid.  942,  was  a  similar  case,  and  the  words  of  Abbott,  C.  J.,  there  (p.  946) 
are  a  direct  authority  for  the  plaintiffs.  '<  This  ship  is  built  upon  a  special  con- 
tract, and  it  is  part  of  the  terms  of  the  contract,  that  given  portions  of  the 
price  shall  be  paid  according  to  the  progress  of  the  work ;  part  when  the  keel  is 
hdd,  part  when  they  are  at  the  light  plank.  The  payment  of  these  instalments 
appears  to  us  to  appropriate  specifically  to  the  defendant  the  very  ship  so  in  pro- 
gress, and  to  vest  in  the  defendant  a  property  in  that  ship,  and  that,  as  between 
bim  and  the  builder,  he  is  entitled  to  insist  upon  the  completion  of  that  very 
ship,  and  that  the  builder  is  not  entitled  to  require  him  to  accept  any  other.'^ 
This,  indeed,  was  not  the  ground  on  which  the  case  was  decided :  but  the  opinion 
of  the  Lord  Chief  Justice  is  express.  Ho  distinguishes  the  case  from  Mucklow 
v»  Mangles,  1  Taunt.  318,  ''  because  the  bargain  there  for  building  the  barge 
r^4551  ^^^  °^^  '^'appear  to  have  stipulated  for  the  advances  which  were  made, 
^  ^  and  those  advances  do  not  appear  to  have  been  regulated  by  the  progress 
of  the  woric  'J'  and  he  observes  that  ihe  opinion  of  Heath,  J.,  appears  to  have 
been  founded  on  the  notion  that  the  builder  was  not  obliged  to  deliver  the  spe- 
cifio  bam,  but  might  have  substituted  another.  Here  that  could  not  have  been 
done.  Each  part  of  the  vessel,  as  it  was  approved  of  by  Heward,  became  speci- 
fically appropriated.  The  judgment  of  Abbott,  C.  J.,  founded  upon  the  appro- 
priation of  the  materials,  and  the  mode  of  payment,  is  conformable  to  the  rule 
of  law  laid  down  in  2  Bla.  Comm^448.  ^' As  soon  as  the  bargain  is  struck,  the 
property  of  the  goods  is  transferred  to  the  vendee,  and  that  of  the  price  to  the 
vendor;  bat  the  vendee  cannot  take  the  goods,  until  he  tenders  the  price  agreed 
on.  But  if  he  tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  vendee 
may  seise  the  goods,  or  have  an  action  against  the  vendor  for  detaining  them.'' 

*  November  18th.  Before  Pattssok,  Williams,  and  CouiBinax,  Js.  Lord  Pxiqcah, 
C.  J.,  was  absent,  being  uiweU.  "" 
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In  Atkinson  v.  Bell,  8  B.  ft  C.  277,  where  it  was  held  that  the  maohines  manu- 
&ctared  for  the  defendants  did  not  become  their  property  without  actual  deliveiy, 
the  judgment  proceeded  on  the  want  of  any  specific  appropriation  of  the  mate- 
rials, and  the  right  which  the  maker  had  over  them  while  the  work  was  in  pro- 
gress. Batlet,  J.,  there  said,  "The  case  of  Woods  v.  Russell,  5  B.  &  Aid. 
942,  is  distinguishable.  The  foundation  of  that  decision  was,  that  as  by  the 
contract  given  portions  of  the  price  were  to  be  paid  according  to  the  progress  of 
the  work,  by  the  payment  of  those  poi;tions  of  the  price  the  ship  was  irrevoca- 
bly appropriated  to  the  person  paying  the  money.  That  was  a  purchase  of  the 
specific  ^articles  of  which  the  ship  was  made.''  In  Carruthers  v,  Payne,  r^A^a-i 
5  Bing.  270,  the  plaintiff  ordered  a  chariot  to  be  built,  and  paid  for  it ;  I-  -' 
and  after  it  had  been  finished  in  other  respects,  desired  to  have  a  front  seat 
added ;  but,  the  order  not  being  performed,  he  sent  for  it,  and  the  builder  pro- 
mised to  deliver  it.  The  builder  became  bankrupt;  his  assignees  seiaed  the 
chariot }  and,  it  being  contended  that  trover  did  not  lie  at  the  suit  of  the  plain- 
tiff. Best,  J.,  said,  '<  If  the  article  in  dispute  had  rested  as  it  was  immediately 
after  the  bargain,  perhaps  there  might  be  ground  for  the  objection,  and  the  case 
might  fall  within  the  principle  of  the  decision  in  Mucklow  v.  Mangles,"  1  Taunt. 
81§ }  "  although,  if  a  case  precisely  the  same  as  Mucklow  v.  Mangles,  1  Taunt. 
818,  were  to  occur  again,  it  might  require  further  consideration.  But  the  pre- 
sent case  is  very  different  from  that ;  for  here  both  the  builder  and  purchaser 
treated  the  chariot  as  finished ;  the  whole  of  the  price  was  paid,  and  the  plaintiff 
sent  for  it  several  times."  Parke,  J.,  also  doubted  whether  he  should  adopt  the 
decision  in  Mucklow  v.  Mangles,  1  Taunt.  318,  if  such  a  case  were  to  occur 
again.  The  present  case,  however,  falls  within  the  authority  of  all  those  cited, 
because,  here,  by  the  contract,  there  was  a  specific  appropriation  of  the  several 
parts  as  they  were  finished,  and  payment  made  or  tendered  for  each  successively. 
The  payments  and  tender  left  the  assignees  no  lien.  It  may  be  aaid  that,  when 
the  third  instalment  was  due,  the  whole  400/.  should  have  been  tendered,  with- 
out regard  to  the  2001.  paid  in  advance ;  but  the  payment  of  that  sum  to  the 
bankrupt  was  payment  to  the  assignees.  Besides,  even  if  the  plaintiflBs  had  not 
shown  a  sufficient  tender,  and  ^demand  and  refusal,  it  is  immaterial,  r^^^'j-i 
because  there  was  a  direct  conversion  by  selling  and  disposing  of  the  ^  ^ 
ship. 

Then,  as  to  reputed  ownership  -,  to  support  a  claim  by  the  assignees  on  that 
ground,  the  bankrupt  ought  to  have  had  the  ship  in  his  possession,  order,  and 
disposition,  "  by  the  consent  and  permission  of  the  true  owner,"  according  to 
Stat.  6  O.  4,  c.  15,  s.  72.  But,  to  give  consent,  the  owner  ought  to  be  entitled 
to  possession.  Here,  the  ship  was  not  to  be  delivered  till  complete ;  in  the 
mean  time  Brunton  was  entitled  to  the  possession.  That  being  so,  the  reputa- 
tion of  ownership  was  immaterial ;  and  evidence  of  it  ought  not  to  be  admitted. 
The  credit  which  the  bankrupt  may  have  obtained  by  holding  the  property  is, 
in  itself,  of  no  weight :  the  case  is  not  within  sec.  72,  of  the  statute,  unless  the 
bankrupt,  at  the  time  of  the  act  of  bankruptcy,  had  possession  by  the  owner's 
consent  and  permission.  It  was  so  considered  in  Smith  t;.  Topping,  5  B.  &  Ad. 
674,  see  Shaw  v.  Harvey,  1  A.  &  E.  924,  note  (a),  and  Carruthers  v.  Payne,  5 
Bing.  270,  in  which  casea  possession  was  held  against  the  wish  of  the  true  owner, 
and  in  MuUer  v.  Moss,  1  M.  &  S.  835,  where  the  bankrupt  did  not  hold  by  per- 
mission, but  had  a  right  for  the  time,  which  case  more  resembles  the  present 
In  the  Earl  of  Shaftesbury  v.  Russell,  1  B.  &  0.  666,  where  the  party  in 
possession  of  goods  had  only  a  limited  use  of  them,  and  that  under  the  provi- 
sions of  a  will,  and  not  by  any  consent  of  the  truatees,  who  were  the  true  owners, 
it  was  held  that,  '<  if  he  had  been  a  trader  and  a  bankrupt,  and  had  had  the 
goods  iu  his  possession  at  the  time  of  his  bankruptcy,  under  the  droumstanoes 
^stated  in  this  case,  they  would  not  be  considered  as  in  his  order  and  ^41458] 
disposition  with  the  consent  of  the  true  owner,  within  the  meaning  of  *- 
the  21  Ja.  1,  c.  19." 
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Cofiman,  contrk.  As  to  the  first  point ;  Woods  v.  Russell,  5  B.  &  Aid.  942, 
the  case  cbiefij  relied  upon  for  the  plaintiffs,  was  not  decided  on  the  ground 
stated  bj  Abbott,  C.  J.,  in  the  passage  which  has  been  cited ;  the  decision  pro- 
ceeded on  the  fact  that  the  bankrupt  had  signed  a  certificate  to  enable  the  de- 
fendant to  have  the  ship  registered  in  his  own  name ;  and,  in  the  subsequent 
case,  in  which  Woods  v.  Russell,  5  B.  &  Aid.  942,  is  referred  to,  this  is  always 
r^d^Ql  P^^°^^^  ^^^*  Battersby  v.  Oale  and  others,'  in  which  '''this  Court  refused 
I-  -'a  rule  nisi  for  a  new  trial,  in  Easter  term,  1833,  is,  to  some  extent,  an 
authority  on  the  present  question.  In  that  case  the  motion  was  grounded  on 
the  judgment  of  Abbott,  C.  J.,  in  Woods  v.  Russell,  5  B.  &  Aid.  942;  but  it 
is  evident,  from  the  intimation  of  opinion  then  given,  that,  if  a  decision  had 
been  necessary,  the  law  laid  down  in  that  judgment  would  not  have  been  fully 
recognised ;  for  it  was  asked  whether,  if  the  instalment  paid  had  been  less  than 
the  value  of  the  work  upon  the  performance  of  which  that  instalment  was  pay- 
able, the  builder  would  not  have  had  a  lien  for  the  residue.  If  that  were  so, 
the  purchaser  could  not,  by  paying  the  instalments,  acquire  the  property  in  the 
successive  portions  of  the  ship,  unless  the  amount  of  each  instalment  precisely 
equalled  the  value  of  the  corresponding  portion  of  the  work.  If  Woods  v.  Rus- 
sell, 5  B.  &  Aid.  942,  had  been  a  clear  authority  on  the  point  now  in  question, 
Goode  p.  Langley,  7  B.  &  C.  26,  might  have  been  decided  on  the  ground 
r*4B01  *^^^^  ^^  &^  seized  in  that  case  had  become  the  plaintiff's  property  be- 
^  -^  fore  it  was  taken  by  the  sheriff;  but  the  Court  declined  entering  upon 
that  point.  [Patteson,  J.  In  that  case  there  was  no  arrangement,  as  here, 
for  paying  by  instalments.  The  present  case  is  put  by  the  plaintiffs  as  if  the 
ship  were  several  shipH,  or  several  parcels  of  goods,  and  the  property  in  each 
vested  as  the  instalment  was  paid.     Then,  after  an  instalment  had  been  paid,  a 

1  TbiB  was  an  action  of  trover  against  the  assignees  of  Brunton,  a  bankrupt,  for  an  nn- 
finished  ahip.  At  the  trial  before  Ours  bt,  B.,  at  the  Lancaster  Spring  assises,  1888,  it 
appeared  that  Brunton  had  contracted  with  the  plaiotiffs  to  build  them  a  ship  (under 
the  inspection  of  their  agent)  for  a  certain  price,  which  was  to  be  paid  by  instalments, 
three  of  the  instalments  as  the  work  proceeded,  and  the  last,  which  was  much  larger 
than  the  others,  when  the  ship  was  launched  and  completed.  After  the  first  instalment 
had  become  due,  part  of  the  ship  being  finished,  the  plaintiffs  paid  Brunton  on  account 
1000/.,  which  more  than  covered  the  first  instalment  Brunton  became  bankrupt  before 
the  second  instalment  was  due.  The  plaintiffs  demanded  the  frame  of  the  ship,  alleging 
that  the  Bum  thej  had  paid  beyond  the  first  instalment  bore  the  same  proportion  to  the 
second  instalment  as  the  work  completed  since  the  first  instalment  was  payable  bore  to 
the  work  which  should  have  been  done  since  the  first  instalment  became  payable,  to 
make  the  second  instalment  payable.  The  defendants  refused  to  give  up  the  frame,  al- 
leging that  the  whole  work  done  was  worth  more  than  1000/.  Evidence  of  value  was 
given  on  both  sides.  The  learned  Judge  left  it  to  the  jury  whether  the  ship,  in  the  state 
she  was  in  when  the  work  stopped,  was  or  was  not  worth  more  than  lOCK)/.  The  jury 
were  of  opinion  that  she  was  at  that  time  worth  1102/.,  and,  under  the  learned  Judge's 
direction,  they  found  a  verdict  for  the  defendants.  In  the  next  term  (April  16th), 
Wiffhtman  mortd  for  a  new  trial  on  the  ground  of  misdirection,  contending  that  the  true 
qnesUon  for  the  jury  was,  whether  the  amount  paid  .beyond  the  first  instalment  was  or 
was  not  proportionate  to  the  work  done  since  that  instalment  was  payable,  reference  be- 
ing had  to  the  contract  price,  and  not  to  actual  value ;  and  he  cited  the  passage  referred 
to  in  the  text,  from  the  judgment  of  Abbott,  C.  J.,  in  Woods  v.  Russell,  5  B.  &  Aid.  946, 
and  Atkinson  v.  Bell,  8  B  &  C.  277,  as  recognising  the  law  there  laid  down,  which,  he 
contended,  was  applicable  to  the  present  case.  Parks,  J.,  observed  that,  unless  the  in- 
stalnents  were  exactlv  adjusted  to  the  value  of  the  several  parts  of  the  work  upon  the 
completion  of  which  they  were  to  become  payable,  it  might  be  that,  when  an  instalment 
became  due,  the  work  then  finished  might  be  worth  more  than  the  instalment ;  and  he 
asked  whether,  in  that  case,  the  ship-builder  would  not  have  a  lien  for  the  excess?  To 
which  Wiffhtman  answered  that,  if  that  were  so,  still  the  amount  for  which  the  lien  at- 
tached must  be  regulated  by  the  contract  price ;  whereas  this  case  had  gone  to  the  jury 
upon  the  question  of  general  value.  The  Court  (Lord  Dxnmam,  G.  J.,  Lxttlbdalb, 
Pabkb,  and  Pattesoh,  Jb.)  took  time  to  confer  with  Quknet,  B.;  and  in  the  same  term 
(April  26),  liord  Dbnman,  C.  J.,  said  that  the  learned  Judge  had  reported  to  the  Court 
that  the  ground  upon  which  the  case  was  put  in  moving  had  not  been  taken  at  the  trial ; 
and  consequently  the  rule  was  refused. 
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part  of  the  ship,  which  was  complete,  would  he  vested  in  the  plaintiffiB,  and  a 
part,  which  was  heing  completed,  in  the  bankrupt.     It  would  seem  that  they 
would  be  tenants  in  common.]    The  parties  here  contemplated  an  entire  con- 
tract.    The  plaintiflfs  wished  to  have  a  complete  ship ;  and  this  mode  of  pay- 
ment was  arranged  for  the  mutual  accommodation  of  the  parties,  and  not  with 
a  view  of  appropriating  parts  of  the  work  as  it  went  on.     With  the  property  a 
risk  would  pass ;  and  it  is  not  to  be  supposed  that  the  plaintiffs  meant  to  incur 
that  risk  before  they  received  the  ship.     The  appointing  of  a  superintendent 
was  only  to  secure  the  plaintiffs  against  the  putting  in  of  bad  materials  as  the 
work  proceeded.     Abbott,  C.  J.,  said,  in  Woods  v.  Russell,  6  B.  &  Aid.  946, 
that  the  payment  by  instalments  had  the  effect  of  specifically  appropriating  the 
very  ship  in  progress ;  but,  supposing  the  parts  to  be  so  appropriated,  it  does 
not  follow  that  the  property  in  them  passed.     There  may  be  an  agreement  to 
appropriate  particular  materials  to  a  work ;  and,  after  the  work  has  been  exe- 
cuted to  a  certain  extent  with  those  materials,  the  purchaser  may  be  entitled  to 
bring  an  action  if  he  is  deprived  of  them ;  but  yet  the  property  may  not  vest 
^in  him  as  the  work  proceeds.     If  it  does,  at  what  time  does  the  vesting  ri^^i^i\ 
take  place  ?  Does  each  stick  of  timber  become  the  property  of  the  plain-  ^ 
tiffs  as  it  is  put  in  ?  or  does  a  property  pass  in  each  distinct  portion  of  the  frame 
as  it  is   completed  ?   [  TTateon.     The  plaintiffs  say  that  each  particular  portion 
of  the  ship  passed  to  them,  as  it  was  completed.     As  a  stick  of  timber  was  pat 
in,  that,  and  the  whole  ship  with  it,  so  far  as  the  work  was  completed,  became 
their  property.     The  effect  of  the  payments  was  only  to  devest  the  builder's 
lien.     CoLERiDQE,  J.     Then  you  argue  that  the  property  passed  independently 
of  any  payment  of  instalments.]     If  the  property  in  each  piece  of  timber  passes 
at  the  time  when  it  is  put  in,  at  what  price  does  it  pass  ?     At  the  market  price 
of  the  day  ?     That  may  be  very  different  from  the  artificial  value  (if  it  may  be 
so  termed)  which  the  piece  acquires  from  the  use  made  of  it  in  the  work.    Or 
will  it  be  said  that,  as  the  value  of  the  whole  ship  is  to  the  value  of  the  parti- 
cular piece  of  wood,  so  shall  the  whole  price  be  to  the  price  of  the  piece  of 
wood  ?     But  this  is  not  the  contract  of  the  parties.     To  apply  the  question 
more  particularly  to  the  present  case.     The  value  of  the  frame,  as  it  stood  be- 
tween the  times  for  payment  of  the  second  and  third  instalments,  was  1600/. 
Did  the  property  vest  in  the  plaintiffs  at  that  price  ?     If  so,  it  became  after- 
wards vested  at  a  different  price;  for,  when  the  third  instalment  became  due, 
the  builder  was  entitled  to  only  1,200^.     And,  if  the  plaintiffs  could  not  then 
have  demanded  the  frame  without  a  tender  of  the  remaining  400/.,  it  cannot 
consistently  be  said  that  the  plaintiff  acquired  the  property  on  paying  the  in- 
stalment.    If  the  passage  cited  from  2  Bla.  Comm.  448,  were  applicable,  the 
property  in  so  '''much  oi  the  work  as  might  from  time  to  time  be  done  rHiAM'] 
would  pass  as  soon  as  the  contract  was  made ;  the  instalments  might  be  ^ 
dismissed  from  consideration,  and  the  supposed  authority  of  Wo<^s  v.  RusseU, 
6  B.  &  Aid.  942,  would  be  unnecessary.     [Patteson,  J.     In  that  passage 
Blackstone  is  speaking  of  a  sale  of  goods,  not  a  contract  for  work.]     As  no  pro- 
perty vested,  in  this  case,  during  the  progress  of  the  work,  no  question  could 
arise  as  to  lien,  nor  can  the  payments  be  accounted  for  as  intended  to  devest  it. 
Suppose  the  bankrupt  had,  between  the  times  for  paying  the  first  and  the 
seoond  instalment,  refused  to  complete  the  work :  if  the  plaintiffs  had  then  re- 
quired him  to  deliver  so  much  as  was  completed,  he  could  not  have  insisted  on 
his  lien.     The  plaintiffs  might  have  said,  <'  You  have  a  right  to  detain  the  work 
for  the  purpose  of  finishing  it;  but,  unless  you  finish  it,  you  can  have  no  right 
to  hold  it  on  a  claim  of  lien.''    The  assignees  can  have  no  right  which  the  bank- 
rupt would  not  have  had,  except  that  they  may  repudiate  the  contract.     Bat,  so 
doing,  they  can  have  no  lien.     If  they  could,  they  would  also  have  a  right  of 
action  for  the  money ;  but  an  assignee  cannot  renounce  the  contract,  and  yet  sue 
in  respect  of  the  work  done.     It  is  true  that  in  Woods  v.  Russell,  5  B.  &  Aid. 
*%  the  assignees  were  held  entitled  to  recover  a  portion  of  the  fourth  instal- 
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menty  though  the  work  had  not  been  completed ;  but  the  Court  there  thought 
the  non-completion  waived  by  the  act  of  the  defendant.  The  rule  in  the  case 
of  sales  is  that,  while  anything  remains  to  be  done  by  the  seller  before  the  goods 
are  in  a  deliverable  state,  the  property  shall  not  pass :  Rugg  v.  Minett,  11  East, 
210;  Simmons  v.  Swift,  6  B.  &  C.  857;  Tarling  v,  Baxter,  6  B.  &  C.  360. 
P^  .^q-i  *And  it  is  reasonable  that  the  property,  which  carries  with  it  the  risk, 
I-  ''  should  not  be  held  to  pass  while  anything  remains  to  be  done  by  the 
seller.  The  rule  thus  recognised  with  respect  to  goods  sold,  applies  a  fortiori 
in  a  case  like  the  present,  where  the  property  is  changing  in  its  nature  and  in- 
creasing in  value  while  it  remains  in  the  workman's  hands.  [Coleridoe,  J. 
Yon  may  be  assuming  too  much  in  supposing  that  the  risk  remains  with  the 
builder  while  the  ship  is  undelivered.  If  the  ship  had  been  burnt,  could  the 
plaintiffs  have  recovered  back  the  instalments  ?]  It  is  perhaps  not  material  to 
contend  so. 

As  to  the  reputed  ownership.  Smith  v.  Topping,  5  B.  &  Ad.  674,  and  Car- 
mthers  v.  Payne,  5  Bing.  270,  differed  entirely  in  their  circumstances  from  the 
present  case.  rPATTSSON,  J.  Assuming  that  the  property  had  passed  to  the 
plaintiffs,  how  does  this  differ  from  the  case  of  a  ship  put  into  the  hands  of  a 
builder  to  repair  after  a  voyage  ?]  In  that  case  the  ship  has  once  been  noto- 
riously in  the  possession  of  the  owner.  Here  the  work  was  never  out  of  the 
possession  of  the  bankrupt.  The  case  comes  within  the  distinction  taken  in 
Lingard  v.  Messiter,  1  B.  &  C.  308.  [Patteson,  J.  The  question  here  turns 
upon  the  nature  of  the  possession.  The  ship  was  in  the  hands  of  the  builder 
for  the  purpose  of  a  specific  work  :  she  was  a  thing  unfinished.  There  is  no- 
thing here  of  a  possession  by  consent  of  the  owner.  J 

W.  H.  Watson  in  reply.  In  Woods  v.  Eussell,  5  B.  &  Aid.  942,  the  certifi- 
cate was  one  only  of  many  circumstances  from  which  the  Court  held  that  the  pro- 
r*4641  ^^y  ^6**6d.  Here  *the  terms  of  the  contract,  and  the  mode  of  payment, 
*-  ^  show  that  the  parties  intended  the  property  to  pass.  Abbott,  C.  J., 
said  there,  "  The  payment  of  these  instalments  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress,  and  to  vest  in  the  de- 
fendant a  property  in  that  ship.''  [Patteson,  J.  With  great  respect  to  the 
authority  of  Lord  Tentebben,  I  should  say  that  that  expression  is  inaccurate. 
As  that  case  was  put,  it  could  not  be  necessary  that  a  <econc^  instalment  should 
be  paid,  to  make  the  property  vest.]  By  the  contract  here,  the  plaintiffs  were 
to  pay  for  a  particular  ship  which  was  in  progress.  The  identical  ship  was  to 
be  delivered.  The  payments  were  to  be  made  for  the  parts  of  that  ship :  if  she 
had  been  burnt  while  building,  the  plaintiffs  could  not  in  any  form  of  action 
have  recovered  back  the  sums  advanced.  If  the  builder  had  withdrawn  that 
ship  and  substituted  another,  it  would  not  have  been  a  completion  of  his  con- 
tract. The  doctrine  laid  down  in  Woods  t;.  Eussell,  5  B.  &  Aid.  946,  is  not  the 
opinion  of  the  Lord  Chief  Justice  alone,  but  that  of  the  whole  Court.  In  Goode 
V,  Langley,  7  B.  &  C.  26,  Parke,  J.,  then  at  the  bar,  admitted  in  argument 
that  the  doctrine  in  question  was  established  by  Woods  v,  Eussell,  5  B.  &  Aid. 
946.  Battersby  v.  Gale,  page  458,  note  (b),  ant^,  is  consistent  with  the  argu- 
ment for  the  plaintiffs.  A  property  had  passed  on  part  of  the  vessel  being 
finished^  but  there  was  a  lien  for  work  done  since  the  instalment  had  been 
paid ;  and  the  question  was  how  the  amount  of  that  lien  should  be  estimated. 
Here  the  defendants  argue,  in  effect,  that  the  remedy  of  the  plaintiffs,  if  the 
work  was  not  completed,  was  for  a  breach  of  contract,  and  not  for  a  conversion. 
r*4ft51  ^^^  ^^^^  *^^  °^^  ^^'  ^^  ^^^  bankrupt  had  refused  to  complete  the 
I-  -'  work,  the  plaintiffs  might  have  taken  possession,  and  finished  it  for 
themselves  without  making  any  tender.  Any  question  of  price,  at  a  time  be- 
tween the  periods  fixed  for  paying  the  instalments,  might  be  satisfactorily  set- 
tled by  a  jury.  The  builder  and  the  plaintiffs  were  not  tenants  in  common. 
As  soon  as  the  property  in  any  part  of  the  ship  vested,  the  rest  of  the  work 
done  and  not  paid  for,  was  only  work  done  on  the  plaintiff's  chattel.     In  Eugg 
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V.  Minctt,  11  Easti  210,  and  other  cases  of  that  class,  tbc  right  of  the  pur- 
chaser was  incomplete  till  there  had  been  a  specific  appropriation :  here  the  ar- 
ticle was  appropriated  and  vested  in  the  plaintiffs  as  the  work  went  on,  by  force 
of  the  contract.  Cur.  adv.  vulL 

Williams,  J.,  in  this  term  (February  1st),  delivered  the  judgment  of  the 
Court.  The  principal  question  raised  by  this  case  is,  in  whom,  under  the  special 
terms  of  the  contract  entered  into  between  the  plaintiffs  and  the  bankrupt,  John 
Brunton,  the  general  property  in  so  much  of  the  vessel  as  had  been  put  together 
at  the  time  of  the  bankruptcy  was  vested. 

All  consideration  of  any  special  property  which  might  be  in  the  bankrupt, 
by  reason  of  a  lien  for  moneys  expended  on  the  vessel,  according  to  the  doctrine 
laid  down  in  Woods  v.  Russell,  5  B.  &  Aid.  942,  is  removed  from  the  case  by 
the  tender  of  all  such  moneys,  which  has  been  made  by  the  plaintiffs :  and  we 
desire  it  to  bcjdistinctly  understood  that,  in  the  judgment  which  we  are  about  to 
pronounce,  we  give  no  opinion  whatever  as  to  the  soundness  of  that  doctrine. 

*0n  the  part  of  the  plaintiffs,  it  was  not  denied  in  argument,  nor  could  r*  igg-i 
be  according  to  decided  cases,  Mucklow  v.  Mangles,  1  Taunt.  318 ;  Sim-  »-  •' 
mons  V.  Swift,  5  B.  &  C.  867  ;  Rohde  v.  Thwaites,  6  B.  &  C.  388 ;  Goode  r. 
Langley,  7  B.  &  C.  26;  Atkinson  v.  Bell,  8  B.  &  G.  277  ;  Carruthers  v.  Payne, 
5  Bing.  270,  and  known  principles  of  law,  tbat,  in  general,  under  a  contract 
for  the  building  a  vessel,  or  making  any  other  thing  not  existing  in  specie  at  the 
time  of  the  contract,  no  property  vests  in  the  party  whom,  for  distinction,  we 
will  call  the  purchaser,  during  the  progress  of  the  work,  nor  until  the  vessel, 
or  thing,,  is  finished  and  delivered,  or  at  least  ready  for  delivery  and  approved 
by  the  purchaser ;  and  that,  even  where  the  contract  contains  a  specification  of 
the  dimensions  and  other  particulars  of  the  vessel  or  thing,  and  fixes  the  precise 
mode  and  time  of  payment  by  months  and  days.  The  builder  or  maker  is  not 
bound  to  deliver  to  the  purchaser  the  identical  vessel  or  thing  which  is  in  pro- 
gress, but  may,  if  he  please,  dispose  of  that  to  some  other  person,  and  deliver 
to  the  purchaser  another  vessel  or  thing,  provided  it  answers  to  the  specification 
contained  in  the  contract.  But  it  is  urged,  on  the  authority  of  Woods  t?.  Rus- 
sell, 5  B.  &  Aid.  946,  that,  where  the  contract  provides,  as  that  in  question 
does,  that  a  vessel  shall  be  built  under  the  superintendence  of  a  person  appointed 
by  the  purchaser,  and  also  fixes  the  payment  by  instalments,  regulated  by  par- 
ticular stages  in  the  progress  of  the  work,  the  general  property  in  all  the  planks 
and  other  things  used  in  the  progress  of  the  work  vest  in  the  purchaser  at  the 
time  when  they  are  put  to  the  fabric  under  the  approval  of  the  superintendent ; 
*or,  at  all  events,  as  soon  as  the  first  instalment  is  paid.  The  facts  in  rtART\ 
the  case  of  Woods  v.  Russell,  5  B.  &  Aid.  946,  did  not  make  it  neces-  ^  ^ 
sary  to  determine  this  point ;  neither  did  the  decision  of  the  Court  proceed  ulti- 
mately on  any  such  point,  but  on  the  ground  that  the  vessel,  by  virtue  of  the 
certificate  of  the  builder,  had  been  registered  in  the  name  of  the  purchaser,  and 
that  the  builder  had,  by  his  own  act,  declared  the  general  property  to  be  in  the 
purchaser.  This  appears  both  by  the  judgment  itself,  and  by  the  notice  taken 
of  it  by  Lord  Tenterden  in  the  last  edition  of  his  book  on  Shipping,  page  44. 
But  there  is  a  passage  in  the  course  of  that  judgment  which  goes  strongly  to 
establish  the  point  contended  for  by  the  learned  counsel  for  the  plaintiffs ;  and, 
though  the  opinion  expressed  in  that  passage  is  extrajudicial,  yet,  considering 
that  time  was  taken  before  the  judgment  was  pronounced,  and  the  very  great 
learning  of  those  by  whom  it  was  pronounced,  we  should  certainly  hesitate  very 
much  before  we  could  come  to  any  conclusion  contrary  to  that  opinion.  The 
passage  is  as  follows : — (His  Lordship  then  read  the  passage  cited,  ante,  p.  454.) 

If  it  be  intended  in  this  passage  that  the  specific  appropriation  of  the  parts  of 
a  vessel  while  in  progress,  however  made,  of  itself  vests  the  property  in  the 
person  who  gives  the  order,  the  proposition,  in  so  general  a  form,  may  be 
doubtful. 

It  seems  to  be  clear  that,  as,  by  the  contract^  the  vessel  was  to  be  built  under 
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a  superintendent  appointed  by  the  purchaser,  the  builder  could  not  compel  the 
purchaser  to  accept  any  vessel  not  constructed  of  materials  approved  by  the 
r^4Bf^1  s^P^^^°^°<l^°^ }  ^^^y  ^°  ^^^  other  '^'hand,  that  the  purchaser  could  not 
I-  -'  re^se  any  vessel  which  had  been  so  approved.  It  follows  that,  as  soon 
as  any  materials  have  been  approved  by  the  superintendent  and  used  in  the  pro- 
gress of  the  work,  the  fabric  consisting  of  such  materials  is  appropriated  to  the 
purchaser;  otherwise  the  superintendent  might  be  called  upon,  when  one  vessel 
had  been  nearly  constructed,  to  begin  his  work  de  novo,  and  superintend  the 
building  of  a  second  :  and,  in  this  point  of  view,  the  appointment  of  a  superin- 
tendent, by  the  contract,  appears  to  be  of  considerable  importance.  As  soon  as 
the  last  of  the  necessary  materials  is  approved  and  added  to  the  fabric  the 
vessel  is  complete ;  the  appropriation  is  complete ;  and,  assuredly,  the  general 
property  in  the  vessel  must  vest  in  the  purchaser,  nothing  remaining  to  be  done 
prior  to  the  delivery ;  and  this  is  agreeable  to  the  current  of  all  the  authorities, 
most  of  which  have  been  cited  above. 

Until,  however,  the  last  of  the  necessary  materials  be  added,  the  vessel  is  not 
complete }  the  thing  contracted  for  is  not  in  existence :  for  the  contract  is  for  a 
complete  vessel,  not  for  parts  of  a  vessel ;  and  we  have  not  been  able  to  find 
any  authority  for  saying  that,  whilst  the  thing  contracted  for  is  not  in  existence 
as  a  whole,  and  is  incomplete,  the  general  property  in  such  parts  of  it  as  are 
from  time  to  time  constructed  shall  vest  in  the  purchaser,  except  the  above  pas- 
sage in  the  case  of  Woods  v,  Russell,  5  B.  &  Aid.  946. 

Granted  therefore  that,  under  such  a  contract  as  this,  the  parts  of  the  vessel, 
as  they  are  added  to  the  fabric,  are  appropriated  to  the  purchaser  by  way  of 
r*4691  *^^^^'^f  ^  ^^^^  neither  could  he  refuse  them  when  the  vessel  should  be 
I-  ^  completed,  nor  the  builder  compel  him  to  accept  any  other,  yet  it  does 
Bot  necessarily  follow  that  such  appropriation  vests  the  property  in  the  purchaser 
until  the  whole  thing  contracted  for  is  in  existence,  that  is,  until  the  comple- 
tion of  the  vessel.  But,  in  the  passage  under  discussion,  the  payment  under 
the  contract  is  relied  on  as  the  most  material  point,  the  appropriation  being  af- 
fected, as  it  is  said,  by  that  payment ;  and  accordingly,  in  Atkinson  v.  Bell,  8  B. 
k  C.  282,  Mr.  Justice  Batley,  in  alluding  to  Woods  v.  Russell,  5  B.  &  Aid. 
942,  says,  '^  that  as  by  the  contract  given  portions  of  the  price  were  to  be  paid 
aeeording  to  the  progress  of  the  work,  by  the  payment  of  those  portions  of  the 
price  the  ship  was  irrevocably  appropriated  to  the  person  paying  the  money. 
That  was  a  purchase  of  the  specific  articles  of  which  the  ship  was  made.'' 

Now  it  IS  to  be  observed,  in  regard  to  the  payment  which  is  relied  on  in  these 
passages,  that,  where  an  actual  delivery  has  taken  place,  payment  is  wholly  im- 
material to  the  vesting  of  the  property ;  and  further,  that,  by  the  modern  doc- 
trine and  the  cases  above  alluded  to,  in  order  to  vest  the  property  in  goods  under 
eontracts  of  sale,  it  is  only  necessary  that  the  identical  goods  which  are  the  sub- 
ject of  the  contract  should  be  ascertained,  and  the  price  fixed ;  and  when  those 
things  are  done  the  general  property  vests  by  the  contract  before  actual  delivery; 
and  the  payment  of  the  price  is  quite  immaterial  for'  that  purpose.  Whether 
that  modem  doctrine  be  founded  on  a  misconception  of  the  civil  law  or  not,  we 
r*4701  ^^  °^^  think  it  necessary  or  proper  *to  discuss  :  the  doctrine  has  been 
>-  ^  clearly  laid  down  and  acted  on  for  many  years,  and  ought  not  to  be  lightly 
disturbed ;  nor  does  this  case  turn  upon  that  doctrine.  A  doubt  may  exist 
whether  such  a  contract  as  the  present  be  properly  a  contract  of  buying  and 
selling ;  but,  assuming  it  to  be  so,  and  we  have  so  treated  it  for  thb  purpose, 
the  requisites  to  the  vesting  of  the  general  property  under  the  contract  are  dear. 
The  payment  of  the  instalments  may  indeed  be  evidence  that  the  purchaser  has 
approved  of  the  fabric  so  far  as  it  has  been  constructed,  and  may  therefore  as  it 
were  ratify  the  appropriation  made  by  the  builder ;  but  in  itself  it  can  operate 
nothing,  unless  it  be  by  the  contract  made  a  condition  precedent  to  the  vesting 
of  the  property. 

It  is  not  so  made  by  the  contract  in  question  in  express  terms ;  neither  was  it 
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in  the  case  of  Woods  v.  Russell,  5  B.  &  Aid.  942  ;  but  we  apprehend  that  the 
passage  above  cited  from  the  judgment  ih  that  case  is  founded  on  the  notion  that 
provision  for  the  payment  regulated  by  particular  stages  of  the  work  is  made  in 
the  contract,  with  a  view  to  give  the  purchaser  the  security  of  certain  portions 
of  the  work  for  the  money  he  is  to  pay,  and  is  equivalent  to  an  express  provision 
that  on  payment  of  the  first  instalment  the  general  property  in  so  much  of  the 
vessel  as  is  then  constructed  shall  vest  in  the  purchaser.  If  this  notion  be  cor- 
rect, the  payment  is  no  doubt  material  to  the  vesting  of  the  property,  and  the 
effect  of  such  payment  is,  that  there  is  not  only  an  appropriation  of  so  much  of 
the  vessel  as  is  then  constructed,  but  also  a  vesting  of  the  general  property  in 
'I'so  much  in  the  purchaser,  subject  to  the  right  of  the  builder  to  retain  r^Aj-i-t 
it  in  order  to  complete  it,  and  earn  the  rest  of  the  price.  The  rights  of  ^  -* 
the  parties  will  then  be  in  the  same  state  as  if  so  much  of  the  vessel  as  is  then 
constructed  had  originally  belonged  to  the  purchaser,  and  had  been  delivered  by 
him  to  the  builder  to  be  added  to  and  finished ;  and  it  will  follow  that  every 
plank  and  article  subsequently  added  will;  as  added,  become  the  property  of  the 
purchaser  as  general  owner. 

Several  reasons  may  perhaps  be  adduced  to  show  that  the  more  obvious 
intention  to  be  collected  from  the  terms  of  this  contract  is  that,  the  builder 
requiring  advances  of  money  in  the  progress  of  an  expensive  work,  the  pur- 
chaser is  contented  to  make  such  advances,  provided  he  sees  the  work  in  such 
a  state  of  progress  as  that  he  may  calculate  in  having  an  equivalent  for  his 
money  within  a  reasonable  time ;  and  therefore  he  stipulates  that  his  advances 
shall  be  made  at  specified  stages  of  the  work.  ^ 

But,  even  if  this  be  the  more  obvious  intention,  it  by  no  means  follows  that 
the  view  taken  of  the  contract  by  the  Court  in  Woods  t;.  Russell,  5  B.  &  Aid. 
946,  is  not  correct ;  for  the  intention  there  supposed  is  not  in  any  respect  in- 
consistent with  that  which  is  above  suggested ;  both  may  well  exist  at  the  samQ 
time :  and  though,  if  it  were  the  intention  of  the  contracting  parties  that  the 
general  property  should  vest  in  the  manner  supposed,  such  intention  might 
have  been  expressed  in  less  ambiguous  terms,  yet,  if  it  can  fairly  be  collected 
from  those  which  have  been  used,  there  is  nothing  either  in  principle  or  r^iroi 
*in  practice  to  prevent  the  Court  from  carrying  it  into  efiect.  L        •' 

On  the  contrary,  as  such  a  construction  has  been  put  on  a  similar  contract 
by  so  high  an  authority  in  the  case  of  Woods  v.  Russell,  5  B.  &  Aid.  946, 
which  as  to  this  point  in  particular  has  been  subsequently  recognised,  and  as 
that  construction  has  probably  been  acted  upon,  since  that  decision,  by  persons 
engaged  in  ship-building,  we  feel  that  we  ought  not  to  depart  from  such  a  con- 
struction ;  and  we  adopt  the  opinion  of  the  Court  in  Woods  v,  Russell,  5  B.  & 
Aid.  946,  though  with  some  hesitation  for  the  reasons  above  assigned. 

Another  point  was  raised  upon  the  statute  6  G.  4,  c.  16,  s.  72,  with  respect 
to  reputed  ownership  in  cases  of  bankruptcy,  as  to  which  it  is  sufficient  to  say 
that  this  case  is  plainly  not  within  the  statute ;  for,  although  the  plaintiffs  were 
the  true  owners  of  the  vessel,  yet  it  was  not  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  within  that  section,  any  more  than  a  vessel  or  other  article 
sent  to  a  builder  or  manufacturer  to  be  repaired  is  within  that  section.  We 
think,  therefore,  that  the  evidence  as  to  reputed  ownership  was  properly 
rejected. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs  are  entitled  to  maintain 
this  action  of  trover,  and  that  the  verdict  must  be  entered  for  them  for  the  sum 
stated  in  the  case,  viz.,  1002Z.  lis.  Verdict  to  be  entered  as  above. 


*POWER  V,  BARHAM.     Jan.  14.  [*473] 

In  assumpsit  for  breach  of  a  warranty  of  pictures,  it  was  proved,  among  other  things, 
that  the  defendant,  at  the  time  of  the  sale,  gave  the  following  bill  of  parcels :    "  Four 
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pictares,  Views  in  Venice,  Canaletto,  160Z."  The  Judge  left  it  to  the  jury  npon  this 
and  the  rest  of  the  evidence,  whether  the  defendant  had  contracted  that  the  pictures 
were  those  of  the  artist  named,  or  whether  his  name  had  been  used  merely  as  matter 
cf  description,  or  intimation  of  opinion.  The  jury  found  for  the  plaintiff,  saying  that 
the  bill  of  parcels  amounted  to  a  warranty : 
Held,  that  the  question  had  been  rightly  left  to  the  jury,  and  that  the  verdict  was  not  to 
be  disturbed. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  the  plaintiff, 
at  the  defendant's  reqnest,  would  bay  of  him  four  pictures  at  a  certain  prioe,  to 
wit,  &c.,  the  defendant  '<  promised  the  plaintiff  that  the  said  pictures  were  painted 
by  a  certain  artist  or  master  in  painting,  called  or  named  Canaletti,  otherwise 
Ganaletto.''  Breach,  that  the  said  pictures  "  were  not,  nor  was  either  of  them, 
painted  by  the  said  artist  or  master  called  or  named  Canaletti,  otherwise  Cana- 
letto,"  whereby  the  said  pictures  were  and  arc  of  little  or  no  use,  &c.|  and  the 
plaintiff  lost  the  benefits,  &c.  Plea,  non  assumpsit.  On  the  trial  before  Cous- 
EIBGE,  J.,  at  the  sittings  in  Middlesex  after  last  term,  it  appeared  that  the  de- 
fendant sold  the  pictures  to  the  plaintiff  for  160/.,  and,  at  the  time  of  the  sale, 
gaTe  the  following  bill  of  parcels  and  receipt : 

"  Mr.  N.  PowEE. 

'^  Bought  of  J.  Barham. 
"May  14th,  1832. 
Four  pictures,  Views  in  Venice,  CanalettO;  -  -  -    £160  0  0 

Settled  by  two  pictures,       ...         £50  0  0 
And  a  bill  at  five  months,  -  -  -  110  0  0 

£160  0  0 


"  J.  Baeham." 

A  carver  and  gilder,  who  had  been  employed  by  the  plaintiff  to  procure  original 
pictures  for  him,  gave  evidence  of  previous  representations  by  the  defendant  to 
ri^A"!-}  *him  and  to  the  plaintiff,  that  the  pictures  were  genuine;  some  doubt,  how- 
L  '  -^  ever,  was  raised  as  to  the  expressions  actually  used.  The  witness  stated 
that  the  pictures  were  in  the  manner  of  Canaletti,  and,  at  the  time  of  the  sale,  ap- 
peared to  him  worth  the  money.  A  witness  experienced  in  paintings  stated,  that  he 
considered  the  paintings  not  to  be  Canaletti's,  and  valued  them  at  about  8/.  each ; 
and  some  other  evidence  was  given  on  this  point.  For  the  defendant  it  was 
contended  that  the  bill  of  parcels  was  not  a  warranty,  but  only  an  expression  of 
opinion ;  and  Jendwine  v,  Slade,  2  Esp.  N.  P.  G.  572,  was  cited.  The  learned 
Judge,  in  summing  up,  told  the  jury  that  the  pictures  were  admitted  not  to  be 
Canaletti's,  and  that  the  only  question  on  the  pleadings  was,  whether  the  pro- 
mise was  made ;  and  he  submitted  to  their  consideration,  upon  the  whole  of  the 
evidence,  whether  the  defendant  had  made  a  representation  as  part  of  his  con- 
tract, that  the  pictures  were  genuine,  not  using  the  name  of  Canaletti  as  matter 
of  description  merely,  or  as  an  expression  of  opinion  upon  something  as  to 
which  both  parties  were  to  exercise  a  judgment,  but  taking  upon  himself  to 
represent  that  the  pictures  were  Canaletti's.  His  Lordship  noticed  the  argu- 
ment on  behalf  of  the  defendant,  as  to  the  bill  of  parcels ;  and  that  the  words 
of  Lord  Kenton,  in  the  case  referred  to,  must  be  considered,  not  as  a  general 
rule  of  law,  but  as  a  direction  to  the  jury  on  the  circumstances  of  that  case. 
The  jury  found  a  verdict  for  the  plaintiff,  saying,  "We  think  the  bill  of  parcels 
is  a  warranty." 

Sir  «/.  Campbell,  Attomey-Oeneral,  now  moved  for  a  new  trial  on  the  ground 
r^47S1  ^^  misdirection.  The  question  '''was,  whether  the  defendant  had  entered 
L  ^  into  a  binding  contract  that  the  pictures  were  Canaletti's.  The  jury 
ought  to  have  been  told  that  the  words  in  the  bill  of  parcels  did  not  amount  to 
a  warranty.  Jendwine  v.  Slade,  2  Esp.  N.  P.  C.  572,  was  a  stronger  case  against 
the  defendant  than  this,  because  the  artists'  names  there  were  inserted  in  the 
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catalogue  of  sale.  But  Lord  Kenton  said,  "  It  was  impossible  to  make  this 
the  case  of  a  warranty;  the  pictures  were  the  work  of  artists  some  centuries 
back,  and  there  being  no  way  of  tracing  the  picture  itself,  it  could  only  be  mat- 
ter of  opinion  whether  the  picture  in  question  was  the  work  of  the  artist  whose 
name  it  bore,  or  not.  What  then  does  the  catalogue  import  ?  That,  in  the 
opinion  of  the  seller,  the  picture  is  the  work  of  the  artist  whose  name  he  has 
affixed  to  it.  The  action  in  its  present  shape  must  go  on  the  ground  of  some 
fraud  in  the  sale.  But  if  the  seller  only  represents  what  he  himself  believes, 
he  can  be  guilty  of  no  fraud.  The  catalogue  of  pictures  in  question  leaves  the 
determination  to  the  judgment  of  the  buyer,  who  is  to  exercise  that  judgment 
in  the  purchase.^'  It  is  not  necessary  to  contend  here,  that  there  could  not  be 
a  warranty  of  a  picture  as  Canaletti's ;  but  there  was  no  evidence  of  any.  No 
fraud  is  imputed.  No  positive  undertaking  could  be  implied,  from  the  bill  of 
parcels,  that  the  pictures  were  by  Canaletti.  It  only  implied  that  they  passed 
for  and  were  believed  to  be  that  painter's ;  that  the  vendor  had  bought  them  as 
his,  and  thought  them  so.  It  cannot  be  contended  that  every  description  given 
in  a  bill  of  parcels  is  a  warranty.  [Coleridoe,  J.  Do  you  say  that  the  wri- 
ting ought  not  to  have  gone  to  the  *jury  ?]  Not  as  evidence,  by  itself,  r^A^ra-i 
of  a  warranty.  [Coleridge,  J.  I  said  that  it  was  to  be  considered  ^  -* 
with  all  the  attendant  circumstances.] 

Lord  Denman,  C  J.  I  think  that  the  case  was  correctly  left  to  the  jury. 
We  must  take  the  learned  Judge  te  have  stated  to  them  that  the  language  of 
Lord  Kenton  in  Jendwine  v.  Slade,  2  Esp.  N.  P.  C.  672,  was  merely  the  inti- 
mation of  his  opinion  upon  such  a  contract  as  was  then  before  him.  It  may  be 
true,  that  in  the  case  of  very  old  pictures,  a  person  can  only  express  an  opinion 
as  to  their  genuineness ;  and  that  is  laid  down  by  Lord  Kenton  in  the  case 
referred  to.  But  the  case  here  is  that  pictures  are  sold  with  a  bill  of  parcels, 
containing  the  words  "  Four  pictures,  Views  in  Venice,  Canaletto.''  Now  words 
like  these  must  derive  their  explanation  from  the  ordinary  way  in  which  such 
matters  are  transacted.  It  was,  therefore,  for  the  jury  to  say,  under  all  the  cir- 
cumstances, what  was  the  effect  of  the  words,  and  whether  they  implied  a  war- 
ranty of  genuineness,  or  conveyed  only  a  description,  or  an  expression  of  opinion. 
I  think  that  their  finding  was  right :  Canaletti  is  not  a  very  old  painter.*  But, 
at  all  events,  it  was  proper  that  the  bill  of  parcels  should  go  to  the  jury  with 
the  rest  of  the  evidence. 

LiTTLEDALE,  J.  The  casc  was  rightly  sent  to  the  jury ;  though,  as  to  their 
decision,  I  think  that  all  the  auctioneers  in  London  would  be  alarmed  if  they 
thought  '''that  such  words  as  these  were  to  be  understood  as  a  war-  r^Ajri 
ranty.  L '*''J 

Williams,  J.  The  words  in  question  might  be  a  mere  expression  of  opinion, 
or  might  amount  to  a  warranty ;  it  was  for  the  jury  to  say  which  they  imported. 
The  language  ascribed  to  Lord  Kenton  seems  to  imply  that,  if  a  master  is 
very  old,  there  can  be  no  means  of  saying  that  a  certain  picture  is  his,  and, 
therefore,  no  warranty.  The  Attorney-General  admits  that  this  is  not  correctly 
applicable  to  ttie  present  case.  If  a  person  will  undertake  to  sell  these  things 
as  the  productions  of  a  particular  master,  he  must  take  the  consequences. 

Coleridoe,  J.  concurred.  Rule  refused. 

1  Canaletti  died  in  1768 ;  Claude  Lorraine  and  Teniers  (the  younger),  the  painters 
mentioned  in  Jendwine  v.  Slade,  died,  the  first  in  1682,  the  latter  in  1694. 


'•'DOE  on  the  demise  of  HOBBS  and  others  v.  JOHN  COCKELL  and  .4^4701 
ELIZABETH,  his  Wife.     Jan,  15.  »■       '' 

In  ejectment  by  churchwardens  and  overseers,  on  demises  laid  after  stat.  59  G.  8,  0. 12, 
it  appeared  Uiat  the  defendants,  before  and  since  the  statute,  had  paid  rent  to  the  suo- 
oessiye  churchwardens,  and  that  the  late  churchwardens  and  oyerseers  (appeinted 
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■ince  the  statate)  had  giyen  a  proper  notice  to  quit.  Defendants  produced  a  lease, 
made  before  the  statnte,  for  fifty-nine  years,  to  parties  under  whom  they  claimed, 
purporting  to  be  made  with  the  consent  of  the  vicar,  the  majority  of  the  aldermen  and 
burgessefi  of  the  borough  of  R.,  and  of  others  the  inhabitants  of  the  parish,  whose 
names  were  snbscribed  to  a  memorandum  on  the  back  of  the  lease  expressing  such  con- 
sent The  churchwardens  were  the  demising  parties,  and  the  rent  was  made  payable 
to  them  and  their  successors  for  the  time  being.  The  premises  were  described  as  be- 
longing to  the  parish  church. 

On  a  special  case  stating  these  facts :  Held  that,  notwithstanding  the  consent  expressed 
as  above,  the  premises  must  be  taken  to  have  been  parish  property,  demised  by  the 
churchwardens  as  such  ;  and  consequently  that  the  lease  passed  no  legal  interest  in 
the  term,  and  the  present  churchwardens  and  oyerseers  might  treat  the  lessees  as 
tenants  from  year  to  year. 

Held,  further,  that  a  parishioner,  liable  to  poor's  rate,  was,  at  common  law,  a  competent 
witness  for  the  plaintiff  in  such  action,  no  eyidence  being  given  that  the  premises 
were  of  any  annual  value  beyond  that  at  which  they  were  demised. 

Ejectment  for  a  messuage  and  premises  in  the  parish  of  St.  Mary,  Reading, 
Berkshire.  The  demise  was  laid  May  Ist,  1834,  and  described  the  lessors  of 
the  plaintiff  by  their  names,  and  as  the  charoh wardens  and  overseers  of  the  poor 
of  the  above  parish  for  the  time  being.  On  the  trial  before  Alderson,  B.  at  the 
Berkshire  Summer  assises,  1834,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  following  case : — 

The  lessors  of  the  plaintiff  were  the  churchwardens  and  overseers  of  the 
parish  when  the  action  was  commenced,  and  at  the  time  of  the  demise  laid  in  the 
declaration.  The  defendants  and  their  predecessors  had  paid  rent  for  the  pre- 
mises to  the  successive  churchwardens,  before  and  since  the  passing  of  the 
statute  59  G.  8,  c.  12,  and  until  the  expiration  of  a  notice  to  quit  stated  in  the 
case,  which  was  of  the  same  date,  in  the  same  form,  and  signed  by  the  same 
parties,  as  that  in  Doe  dem.  Higgs  v,  Terry,  ant^,  p.  275.  The  defendants  put 
r*4791  '°  ^  ^^^^  *^^  December  20th,  1800,  between  John  Moore  and  William 
L  ^  Watlington,  wardens  of  the  parish  church  of  St.  Mary,  Reading,  of  the 
first  part;  William  Blackall  Simonds  of  the  second  part; -and  the  Reverend 
John  Lichfield  and  Hannah,  his  wife,  of  the  third  part,  and  purporting  to  be 
made  with  the  consent  and  agreement  of  the  Reverend  Charles  Sturgess,  vicar 
of  the  said  church  of  St.  Mary,  and  also  with  the  consent  of  the  major  part  of 
the  aldermen  and  burgesses  of  the  borough  of  Reading,  and  others  the  inhabi* 
tants  and  parishioners  of  the  said  parish,  whose  names  were  thereon  endorsed, 
whereby,  in  consideration  of  the  surrender  of  a  former  lease  therein  stated  to  be 
Tested  in  the  said  W.  B.  Simonds,  in  trust  for  the  said  J.  Lichfield  and  Han-> 
nah,  his  wife,  and  of  the  sum  of  12L  therein  mentioned  to  be  paid  by  Lichfield 
and  his  wife  to  Moore  and  Watlington,  the  premises  now  in  question,  therein 
described  as  belonging  to  the  said  church  of  St.  Mary,  were  mentioned  to  be 
thereby  demised  to  the  said  Lichfield  and  Hannah  his  wife,  their  executors,  &c., 
to  hold  from  Michaelmas  then  last,  for  fifty-nine  years,  yielding  and  paying  to 
the  said  churchwardens  and  their  successors  for  the  time  being,  wardens  of  the 
said  church,  for  the  use  of  the  said  parish  church  of  St.  Mary,  the  yearly  rent 
of  8^.,  at  Lady-day  and  Michaelmas.  The  defendants  were  assignees  of  the  les- 
sees under  this  lease.  The  lease  had  the  following  endorsement : — <'  Memoran- 
dum ;  that  we,  whose  names  are  hereunto  subscribed,  the  parishioners  and 
inhabitants  of  the  parish  of  St.  Mary,  do  consent  that  the  within  lease  be  made 
to  the  within-named  John  Lichfield  and  Hannah,  his  wife,  at  such  yearly  rent; 
and  under  such  covenants  and  agreements,  as  within  expressed.  Witness  our 
r*4801  ^^°^^»  ^^®  ^^^^  ^^y  ^^  December,  1800.  '^'Charles  Sturgess,  vicar,  W. 
*-  -'  Blandy,  alderman,  W.  B.  Simonds,  James  James,  Francis  Lockey, 
Richard  Harbert.''  It  was  alleged  for  the  plaintiff,  as  in  Doe  dem.  Higgs  v, 
Terry,  ante,  p.  274,  that  the  lease  was  void ;  that  Cockell  had  held  as  tenant 
from  year  to  year ;  and  that  the  notice  bad  determined  that  tenancy. 

A  further  question  was  raised  on  the  competency  of  a  witness  named  Hall, 
who  waa  examined  for  the  plaintiff,  and  who  stated  that  ho  had  small  tenements 


222  4  Adolphus  &  Ellis.  [485 

directed  in  seote.  1  and  4.  The  former  practice,  by  which  a  party  was  placed 
in  a  fictitioas  custody  of  the  marshal,  and  declared  against  by  the  bye,  is  abo- 
lished by  the  statute ;  and,  if  a  party  is  really  in  custody  of  the  officer  of  another 
Court,  he  need  not  now  be  brought  into  this  *Court  to  be  charged  with  r^joa-i 
a  declaration ;  but  the  act,  by  sect.  8,  and  scbed.  No.  5,  gives  a  form  I-  ^ 
of  detainer,  which  is  to  state  the  custody  in  which  the  party  actually  is.  If  it 
be  true,  here,  that  the  defendant  is  in  the  marshaFs  custody,  the  declaration 
should  state  the  mode  in  which  the  present  action  is  commenced,  according  to 
the  statute,  and  according  to  the  form  prescribed  in  the  Greneral  Eules,  Mich. 

3  W.  4,  4  B.  &  Ad.  4,  5.  In  the  absence  of  such  statement  it  may  be  assumed 
that  the  defendant  is  not  actually  in  such  custody,  but  that  the  plaintiff  is  er- 
roneously declaring  in  the  old  form.  Supposing  this  were  a  case  removed  from 
the  Palace  Court,  the  present  form  of  declaring  would  not  be  available.  For- 
merly, the  mere  fact  of  a  party's  being  in  the  custody  of  the  marshal  gave  this 
Court  jurisdiction,  and  no  process  was  necessary.  Since  the  act,  that  is  no 
longer  so ;  and,  although  the  party  be  in  the  custody  of  the  marshal,  it  must  be 
shown  how  the  jurisdiction  attaches.  But  the  plaintiff  has  no  right  to  demand 
that  the  fact  of  the  custody  should  be  assumed.  It  may  be  said  that  the  de- 
fendant might  have  moved  to  set  the  declaration  aside  for  irregularity ;  but  he 
is  also  entitled  to  demur. 

Bally  contrk.  The  act,  by  sect.  19,  is  declared  not  to  apply  to  causes  re- 
moved from  inferior  courts ;  neither,  therefore,  do  the  rules  of  Mich.  3  W.  4, 

4  B.  &  Ad.  4,  5,  so  apply.  The  forms  given  by  those  rules  are  not  adapted  to 
an  action  commenced  by  plaint.  And  in  Chitty's  Forms  of  Practical  Proceed- 
ings in  the  Courts  of  Ring's  Bench,  &c.,  2d  ed.  1835,  p.  650,  the  form  of  com- 
mencement of  a  declaration  in  K.  B.,  after  removal,  is  that  ^adopted  €^40*71 
here.  The  present  declaration,  therefore,  may  be  good  as  a  declaration  ^  ^ 
in  a  cause  removed  from  an  inferior  court.  And,  supposing  it  to  be  irregular, 
the  defendant  cannot  demur.  The  proper  course  in  such  cases  is  to  apply  to 
the  Court  or  a  Judge  to  set  aside  what  is  erroneous :  Thompson  v.  Dicas,  1  Cro. 
&  M.  768,  S.  C.  3  Tyr.  873  ;  Harper  v.  Chumneys,  2  Dowl.  P.  C.  680.  If  an 
error  has  been  committed  here,  it  is  only  a  misrecital  of  the  writ. 

J.  Jervis,  in  reply.  It  is  not  necessary  to  dispute  the  cases  just  cited.  The 
objection  in  those  was  not,  as  it  is  herd,  that  the  Court  was  not  shown  to  have 
jurisdiction.  The  fictitious  jurisdiction,  formerly  claimed  by  the  Courts,  being 
now  taken  away,  the  old  form  used  in  this  Court  would  no  longer  be  available 
in  the  case  of  a  person  really  in  the  marshal's  custody,  any  more  than  the  old 
form  in  the  Exchequer  would  suffice  if  the  plaintiff  were,  in  reality,  a  debtor 
accounting  there.  The  true  origin  of  the  jurisdiction  must  be  shown.  It  is 
true  that  the  power  of  the  Court  over  cases  removed  is  still  kept  up  by  sect.  19 ; 
but  the  forms  referable  to  the  fictitious  jurisdiction  ought  no  longer  to  be  used 
in  those  cases.  The  declaration  should  state  that  the  action  was  commenced  by 
plaint  below,  and  removed  hither.  Otherwise,  the  rules  laid  down  under  the 
statute  might  always  be  evaded  ;  for,  in  any  case  of  a  declaration  like  the  pre- 
sent, it  might  be  suggested  that  the  statement  was  consistent  with  the  fact 

Lord  DsNMAN,  C.  J.  The  form  adopted  here  is  one  which  may  be  good  or 
bad  according  to  circumstances,  *and  those  circumstances  do  not  appear,  r^iggi 
We  are  asked  to  presume  that  the  defendant  is  not  really  in  the  custody  ^ 
of  the  marshal,  and  that  the  declaration  is  erroneously  commenced  in  the  old 
form.  But  we  are  not  to  presume  against  our  own  jurisdiction  if  we  find  that 
on  the  record  which  gives  jurisdiction.  It  is  said  that,  if  this  be  so  held,  the 
statute,  in  a  case  like  the  present,  is  repealed ;  but  that  is  the  defendant's  own 
fault.     He  should  have  raised  the  objection  by  an  application  to  the  Court 

LiTTLEDALB,  J.  This  commencement  would  have  been  regular  before  the 
act;  and,  if  the  cause  is  one  removed  from  an  inferior  court,  the  act  and  the 
rules  of  Mich.  3  W.  4,  4  B.  &  Ad.  4,  5,  have  no  application.  It  is  said  we 
are  to  presume  that  the  action  was  commenced  here,  and  consequentty  that  the 
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Conrt  is  without  jurisdiction;  and  that  the  oase  of  an  action  commenced  in  an 
inferior  Court  is  an  exception,  within  which  the  plaintiff  onsht  expressly  to 
have  brought  himself.  But  that  is  treating  as  an  exception  the  case  in  which 
the  practice  iiB  continued  as  it  was  before  the  act.  Suppose  the  act  had  said 
that,  in  ninety-nine  cases  out  of  a  hundred,  the  form  of  proceeding  should  be  as 
before,  but  that  in  the  hundredth  it  should  be  altered ;  could  it  then  have  been 
contended  that  in  the  ninety-nine  cases  a  party,  using  the  old  form,  was  bound 
to  show  that  he  did  not  come  within  the  hundredth  ?  It  does  not  appear  that 
the  present  action  is  one  commenced  by  summons,  or  that  it  was  not  removed 
from  the  Palace  Court ;  in  which  case  it  is  not  taken  out  of  the'  rule  stated  in 
r*489^  ^™'  *^ig-  Pleader  (C.  8),  that  the  plaintiff  cannot  declare  against  one 
L  Mn  B.  R.,  but  in  cwtodid  mareKhalli,  except  where  the  defendant  has 
privilege,  or  the  action  is  brought  in  Middlesex.  If  the  declaration  is  irregular, 
there  should  have  been  an  application  to  set  it  aside. 

Williams,  J.  If  there  is  an  irregularity  in  the  declaration,  advantage  might 
have  been  taken  of  it  by  a  proper  application  to  the  Court.  The  statement  which, 
according  to  Mr.  Jervis,  should  have  been  made,  that  the  action  was  commenced 
in  the  Palace  Court,  is  an  addition  to  the  forms  established  under  stat.  2  W.  4. 
o.  39,  which  contain  no  such  recital,  and  need  not,  because  the  act  does  not  apply 
to  cauflea  removed  from  inferior  Courts.*  Judgment  for  the  plaintiff. 

1  CoLBRiDGE,  J.  was  absent  on  account  of  a  domestic  affliction. 


MARGETTS  v.  BAYS.    Jan.  15. 

A  plea  that  the  <*  supposed  deht,  if  any  such  there  be/'  did  not  acme  within  six  years, 
is  bad  on  special  demurrer,  for  not  confessing  the  debt 

Debt  for  work  and  labor,  for  money  paid,  and  on  an  account  stated.  Pleas, 
first,  nil  debet ;  secondly,  ''  that  the  supposed  debt  in  the  said  declaration 
mentioned,  if  any  such  there  be,  did  not,  nor  did  any  part  thereof,  accrue  due  to 
the  said  plaintiff  at  any  time  within  six  years,''  &c.  The  plaintiff  demurred 
specially  to  the  second  plea,  assigning  for  cause  that  it  did  not  confess  and 
avoid,  or  deny,  the  cause  of  action,  but  was  pleaded  to  the  supposed  debt,  if 
any  such  there  be,  instead  of  admitting  the  said  debt.  Joinder  in  demurrer. 
r*A€u\i  *  ^-  ^'  ^oifoUf  iTtt  support  of  the  demurrer,  cited  Gould  v,  Lasbury, 
t  *""J  1  C.  M.  &  R.  264,  S.  C.  4  Tyrwh.  863. 

C,  Chadwicke  Jones,  contrtL.  That  was  a  plea  of  discharge  under  the 
Insolvent  Debtors'  Act^  7  G.  4,  c.  57,  and  there  the  defendant  could  not  but 
avow  the  debt,  as  he  would  be  under  the  necessity  of  inserting  it  in  his  schedule 
in  order  to  obtain  the  benefit  of  the  act,  with  respect  to  it,  under  sects.  40,  46. 
But  there  is  no  reason  against  a  party's  saying,  '<  if  I  ever  owed  the  debt,  it  is 
six  years  since  I  was  first  liable;"  and  this  form  of  pleading  is  not  uncommon. 
In  Gale  v.  Capem,  1  A.  &  E.  102,  a  set-off  for  a  promissory  note  being  pleaded, 
the  replication  was  ''that  the  said  supposed  debt  and  cause  of  set-off"  did  not 
accrue  within  six  years;  and  Lord  Denman,  C.  J.,  in  delivering  the  judgment 
of  the  Court  upon  the  question,  what  evidence  of  the  making  and  endorsement 
of  the  note  was  required,  said,  "  The  question  is,  whether  this  be  not  a  virtual 
admission  that  the  action  did  accrue  at  some  time  in  the  manner  alleged ;"  and 
he  added,  that  "  the  effect  of  the  replication  was,  that  the  plaintiff  did  so 
admit."  [Lord  Dxnman,  C.  J.  That  was  after  trial ;  but  here  the  form  of 
the  plea  is  specially  demurred  to,  which  makes  all  the  difference.] 

Per  Curiam.*    The  plea  in  this  form  cannot  be  supported. 

Leave  granted  to  amend  on  payment  of  costs. 

>  Lord  Dbhhajt,  C.  J.,  Lirubdalb  and  Williams,  Jb.    CoLXBinaB,  J.,  was  absent :  see  p. 
469,  antA. 
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By  the  regulations  of  a  bridewell,  the  tamkejs  were  to  be  appointed  by  the  keeper,  bat 
the  appointment  was  subject  to  the  approbation  and  confirmation  of  the  visitiiig 
justices.  The  keeper  might  suspend,  but  not  permanently  displace  them  without  the 
authority  of  Uie  visiting  justices.  They  were  to  reeeiye  their  salaries  from  the  county 
treasurer,  but  in  all  oSier  respects  to  be  under  the  immediate  orders  and  control  of 
the  keeper:  Held,  that  an  appointment  to  the  place  of  turnkey,  and  discharge  of 
its  duties  under  the  aboTO  regulations  at  a  yearly  salary,  did  not  constitute  a  hiring 
and  service  by  which  a  settlement  could  be  gained. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  removal  of  Edith 
Rogers,  widow,  and  her  three  children,  from  the  parish  of  St.  Maurice  in  the 
city  of  Winchester,  to  the  parish  of  Sparsholt  in  the  county  of  Southampton, 
the  sessions  confirmed  the  order^  suhject  to  the  opinion  of  this  Court  on  the 
following  case : — 

By  certain  of  the  regulations  for  the  government  of  the  county  bridewell  at 
Winchester,  made  at  the  Easter  sessions,  1822,  and  allowed  and  confirmed  bj 
the  Judges  at  the  summer  assizes  following,  it  is  provided : — 1.  That  the  right 
of  appointment  of  turnkeys  or  assistants  employed  in  the  bridewell  be  vested  in 
the  keeper  of  the  bridewell  in  the  first  instance ;  but  that  such  appointment  be 
subject  always  to  the  approbation  and  confirmation  of  the  visiting  justices : 
That  the  keeper  of  the  bridewell  have  power  to  suspend  from  the  execution  of 
the  duties  of  his  station  any  turnkey  or  assistant,  and  to  appoint  a  temporary 
assistant  in  his  room,  but  shall  within  three  days  of  such  suspension  report  to 
the  visiting  justices  the  cause  for  his  having  so  acted,  and  shall  not,  until  an 
inquiry  has  been  instituted  by  the  visiting  justices,  permanently  appoint  any 
other  person  in  the  room  of  the  turnkey  or  assistant  suspended  from  office.  2. 
That  the  turnkeys  of  the  bridewell  shall  receive  the  payment  of  their  salaries 
from  the  treasurer  of  the  county,  but  shall  in  all  other  *respect8  be  r^iooi 
under  the  immediate  orders  and  control  of  the  keeper  of  the  bridewell,  by  ^  "^ 
whom  they  may  for  disobedience  of  orders  or  improper  behavior  be  suspended  from 
their  situations.  3.  That  the  appointment  and  removal  of  the  keeper  of  the 
bridewell  shall  be  made  in  strict  conformity  with  the  acts  of  parliament  for  the 
regulation  of  the  same.  4.  That  any  turnkey  of  the  bridewell,  who  may  be 
convicted  of  drunkenness,  shall  be  dismissed  by  the  visiting  justices  from  office. 
Rule  20  commences  thus: — "That  no  keeper,  turnkey,  or  any  other  officer 
attached  to  the  bridewell  shall,"  &c.  Rule  21  commences  thus: — •'That  the 
keeper  of  the  bridwell,  and  the  officers  of  the  prison,  together  with  the  keeper's 
family  and  servants,  shall  be  required,"  &c.  Rule  26  provides  ''That  the 
keeper  of  the  bridewell  shall  not,  without  the  permission  of  the  visiting 
justices,  lodge  or  board  in  his  house  any  persons  other  than  his  own  family  and 
servants,  and  those  of  his  assistants." 

In  1822,  and  after  the  allowance  and  confirmation  of  the  said  regulations, 
Robert  Rogers  (since  deceased)  was  appointed  to  the  office  of  second  turnkey 
in  the  said  bridewell  by  the  keeper,  in  accordance  with  the  above-cited  regulation, 
at  the  annual  salary  of  45^.  which  was  afterwards  advanced  to  50/.  on  his  pro- 
motion to  the  office  of  the  first  turnkey.  There  was  no  agreement  made,  at  the 
time  of  engaging  Rogers,  for  any  particular  length  of  service,  or  for  any  notice 
previous  to  its  determination.  Rogers  duly  served  in  that  situation  from  1822 
to  1826,  when  he  married  the  pauper  Edith,  after  which  he  continued  in  the 
same  situation  till  1833,  when  he  was  discharged  at  a  few  days'  notice  for 
misconduct,  in  conformity  with  the  above  regulations.  His  salary  was  always 
paid  *by  the  treasurer  of  the  county,  and  Rogers  resided,  during  the  rtigo-i 
whole  period  of  his  employment  as  turnkey,  in  the  bridewell,  which  is  I-  ■' 
situated  in  the  parish  of  Saint  Bartholomew^  Hyde^  near  Winchester,  in  the 
ooonty  of  Southampton. 

The  question  for  the  opinion  of  the  Court  was,  whether  Robert  Rogers  ac- 
quired a  settlement  by  hiringand  service  in  the  parish  of  Saint  Bartholomew  Hyde. 


493]     Eex  v.  St.  Giles-in-the-Fields.    H.  T.  1836.       225 

Sir  W.  W.  FoUett  (with  whom  was  C.  Eatclinson),  in  support  of  the  order 
of  sessions,  was  stopped  by  the  Court. 

DampieTy  contri.  Although  the  word  '^officer"  is  used  in  the  regulations, 
Bogers  was  in  fact  a  servant.  In  Rex  v.  Sandhurst,  7  B.  &  C.  557,  an  employ- 
ment as  servant  in  the  Royal  Military  College  at  Blackwater  was  held  to  be 
such  a  service  as  conferred  a  settlement,  though  the  party  was  not  servant  to  a 
private  individual,  but  to  the  Crown,  under  the  control  of  a  board  established 
for  public  purposes ;  on  which  account  it  was  contended  that  the  employment 
was  rather  an  office  than  a  service.  The  present  case  states  that  the  pauper  was 
appointed  (which  means  hired,  at  the  annual  salary  (that  is  wages)  of  45Z. 
The  mention  of  an  annual  salary  implies  that  the  hiring  was  yearly.  Turner  v. 
Robinson,  5  B.  &  Ad.  789;  Fawcett  v.  Cash,  5  B.  &  Ad.  904;  or,  if  the  words 
do  not  ascertain  the  time,  then  the  hiring  is  general,  and  for  a  year.  It  may  be 
contended  that  this  is  a  hiriug  for  a  limited  service ;  but  so  is  the  hiring  of  a  hunts- 
man, a  groom,  or  a  clerk ;  under  which,  however,  service  will  confer  a  settlement. 
r*4041  *^^^  Dbnman,  C.  J.  In  Rex  v,  Sandhurst,  7  B.  &  C.  557,  the 
>-  -*  sessions  doubted  whether  a  person  hired  into  the  particular  establishment 
there  described  could  be  considered  a  servant,  for  the  purpose  of  settlement.  I 
can  see  no  reason  why  he  should  not  have  been  so  considered.  But  here  the 
facts  are  different.  The  turnkey  is  not  hired  by  the  keeper  of  the  bridewell,  for 
the  approbation  of  the  justices  constitutes  the  hiring.  The  control  is  in  the 
keeper  of  the  bridewell ;  but  he  is  not  the  hiring  party.  The  turnkey  is  not 
his  servant.  Nor  is  he  the  servant  of  the  magistrates,  for  it  is  not  their  orders 
that  he  is  to  obey.  The  case,  therefore,  is  distinguishable  from  Rex.  v.  Sand- 
hurst, 7  B.  &  C.  557.  I  should  not  feel  bound  by  the  particular  words  used  in 
the  case,  to  come  to  this  decision,  if  it  were  not  supported,  as  I  think  it  is,  by 
the  natnre  of  the  contract  itself. 

LiTTLEDALE,  J.  I  also  think  that  the  turnkey  in  this  case  was  not  a  servant. 
There  is  nothing  from  which  the  Court  can  know  whose  servant  he  was.  He 
was  so  far  under  the  control  of  the  keeper  of  the  bridewell  as  to  obey  his  direc- 
tions, but  was  not  servant  to  him.  During  part  of  the  time,  he  was  assistant 
turnkey  ;  but  that  did  not  make  him  a  servant.     The  orders  must  be  confirmed. 

Williams^  J.,  concurred.*  Orders  confirmed. 

iCoLEBiDOK,  J.,  was  absent    See  p.  489,  ant^. 


r^AQ^i     *The  KING  v.  The  Inhabitants  of  ST.  GILES-IN-THE-FIELDS. 
t  *^^J  January  16<A. 

Pauper  rented  a  house  at  242.  a  year,  which  he  paid,  and  resided  in  the  house  with  his 
family.  He  was  in  the  habit  of  taking  in  persons  to  sleep  in  some  of  the  rooms,  let- 
tiDg  sometimes  a  bed,  sometimes  half  a  bed,  generally  by  the  night,  but  occasionally 
for  a  week,  in  which  case,  however,  the  bed  only  was  let,  and  the  pauper  reserved  the 
right  of  putting  another  bed  into  the  room.  The  lodgers  had  no  right  to  the  rooms 
by  day.  The  pauper  had  constant  access  to  and  control  over  the  whole  house,  and 
kept  the  keys  of  all  the  rooms.  Held,  an  actual  occupation  of  the  dwelling-house, 
within  Stat  1  W.  4,  o.  18,  s.  1. 

On  appeal  against  an  order  of  two  justices  whereby  Thomas  Barrow  and  his 
wife  and  children  were  removed  from  the  parish  of  St.  6iles-in-the-FieIds,  in 
the  county  of  Middlesex,  to  the  parish  of  St.  Marylebone,  in  the  same  countyi 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

In  1831  the  pauper  became  the  tenant  of  a  house  in  the  appellant  parish  at 
the  yearly  rent  of  24/.  He  held  the  house  for  three  years,  paid  the  rent,  and 
complied  with  all  the  requisites  of  the  statutes,  6  G.  4,  c.  57,  and  1  W.  4,  c. 
18,  if,  under  the  circumstances  after  mentioned,  he  was  sufficiently  in  the  occu- 
pation of  the  house  in  question. 

The  pauper  resided  in  the  house  with  his  family.  The  furniture  in  all  the 
Tou  XXXL— 16 
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rooms  was  his ;  and  he  was  in  the  habit  of  taking  in  laboring  people  to  sleep  in 
some  of  the  rooms,  sometimes  letting  a  bed,  sometimes  half  a  bed,  the  letting 
being  generally  bj  the  night,  but  in  some  instances  it  appeared  that  a  bed  had 
been  let  for  the  period  of  a  week.  The  persons  who  thus  slept  in  the  honse  had 
no  right  to  the  rooms  daring  the  day,  the  pauper  and  his  family  having  the 
constant  access  to  and  control  over  the  whole  of  the  house,  and  the  pauper 
always  retaining  the  keys  of  all  the  rooms  in  hb  own  possession.  In  the  in- 
stances of  letting  for  a  week,  which  were  of  rare  occurrence,  the  pauper  let  the 
bed  *only,  reserving  to  himself  the  right  of  putting  another  bed  in  the  ptc^ggi 
same  room  at  any  time,  if  he  thought  proper.  ^        -' 

The  question  for  the  opinion  of  the  Court  was,  whether  the  pauper  actually 
occupied  the  house  within  the  meaning  of  the  statute. 

Adolphus  in  support  of  the  order  of  sessions.  The  question  is,  whether  the 
house,  in  this  case,  was  '<  actually  occupied"  by  the  pauper,  within  stat  I  W.  4, 
c.  18,  s.  1.  Rex.  V,  St.  Nicholas,  Kochester,  5  B.  &  Ad.  219,  and  Rex  v.  St. 
Nicholas,  Colchester,  2  A.  &  E.  599,  show  that  it  was  not.  The  statute  requires 
an  occupation  uninterrupted  by  the  rights  of  any  other  person.  It  will  be  said 
here  that  a  bed  only  was  let;  but  the  room  was  let,  so  far  as  the  right  to  the 
bed  was  concerned.  Unless  that  was  so,  there  could  have  been  no  possession 
of  the  bed.  The  landlord  could  not  exclude  the  lodger.  There  was  a  part  of 
the  room  into  which  the  landlord  could  not  intrude.  He  was  never  master  of 
the  outer  door,  while  a  lodger  was  entitled  to  come  to  one  of  the  beds.  The 
case  of  an  innkeeper  is  different;  he  is  bound  by  law  to  receive  persons  into  his 
house ;  and  he  occupies  by  his  guests.  And  it  is  sufficient  to  say  that,  if  that 
case  arose,  it  might  be  decided  on  its  own  grounds.  The  rule  which  has  been 
laid  down  for  the  interpretation  of  the  statute,  in  the  cases  already  decided,  is 
plain,  and  ought  not  to  be  broken  in  upon.  The  word  ''  exclusive,"  which  was 
used  in  those  cases  with  reference  to  the  lodger's  occupation,  ought  not  to  be 
pressed  too  far.  The  true  construction  of  the  statute  is  that,  if  a  person  in  any 
manner  ^separates  his  tenement  into  parts,  and  gives  up  one  part,  he  t^aoy^ 
ceases  to  be  in  the  actual  occupation  of  that  tenement  within  the  statute.   ^        -^ 

J.  L.  Adolphus  (with  whom  was  W.  Clarkson),  contri,  was  stopped  by  the 
Court. 

Lord  Denman,  C.  J.  It  is  clear  that  this  was  an  actual  occupation  within 
the  statute,  although  there  was  something  which  the  pauper  did  not  actually 
hold  at  all  times,  and  although  the  parties,  whom  he  took  in,  could  not  have 
been  turned  out  in  the  dead  of  night.  The  case  of  an  innkeeper  is  a  very  strong 
illustration  of  this  case,  and  nearly  the  same.  A  person  who  lives  in  a  house, 
and  merely  lets  out  parts  of  it  in  the  manner  stated  here,  does  not  cease  to  be 
the  actual  occupier. 

LiTTLEDALE,  J.  The  facts  of  this  case  completely  dbtinguish  it  from  Rex 
t;.  St.  Nicholas,  Rochester,  5  B.  &  Ad.  219,  where  the  tenant  let  a  part  of  the 
house,  and  it  was  actually  occupied  by  another  person. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  true,  as  has  been  urged, 
that  it  is  desirable  not  to  fritter  down  plain  rules,  but  we  must  deal  with  a  case 
according  to  the  facts,  and  here  they  put  an  end  to  all  question.^ 

Order  of  sessions  quashed.' 
1  CoLBBiDOB,  J.,  was  abseot.    See  p.  489,  ant^. 
'  See  Bex  v.  Pakefield,  p.  612,  post 
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The  rale,  that  a  statute  taking  away  certiorari  does  not  bind  the  Crown  unless  named, 
is  not  limited  to  cases  where  the  Crown  has  an  actual  interest,  but  extends  to  all  pro- 
secutions in  the  name  of  the  King. 

And  the  rule  in  favor  of  the  Crown  is  not  defeated  by  the  prosecutor  having  become 
nominally  defendant ;  as  where  a  oonyiction  has  been  quashed  at  sessions,  with  ooats 
to  be  paid  by  the  proseontor,  and  he  seeks  to  quarii  the  order  of  sessions. 

By  the  Game  Act,  1  &  2  W.  4,  o.  82,  the  justices,  before  whom  any  person  is  summarUj 
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oonvioted  in  penalties  nnder  that  statnte,  may  adjudge  that  sncli  partj  shall  pay  the 
penalty  immediately  or  at  a  future  time,  and,  in  default  of  payment,  be  imprisoned 
for  a  certain  period  :  and  it  is  enacted,  that  the  conyiction  may  be  drawn  in  a  certain 
form  (corresponding  with  the  above  provision) :  that  the  party  convicted  may  appeal 
to  the  sessions,  giving  notice  to  the  complainant  of  the  cause  and  matter  of  appeal, 
vithin  three  days  after  the  conviction ;  and  that  no  sach  conviction  shall  be  quashed 
for  want  of  form.  A  party,  summarily  convicted  under  the  act,  appealed,  giving  notice  *^ 
of  several  objections  on  Uie  merits.  By  the  conviction,  when  returned  to  the  sessions, 
it  appeared  that  the  party  was  adjudged  to  pay  the  penalty  forthwith,  and  that  nothing 
was  said  of  imprisonment  in  case  of  default.  The  sessions  quashed  the  conviction  on 
this  ground,  stating  in  their  order  that  they  quashed  it  for  want  of  form.  The  objec- 
tion was  not  taken  in  the  notice  of  appeal,  nor  did  it  appear  that  the  appellant,  when 
he  gave  the  notice,  had  means  of  knowing  how  the  conviction  would  be  framed. 
Held,  that  assuming  the  conviction  to  be  defective  in  substance,  the  sessions  had  no 
power  to  quash  it  on  this  objection,  no  notice  of  it  having  been  given. 

Richard  Piokerino  was  convicted  by  the  Rev.  James  Roberts,  a  justice  of 
the  peace  for  the  county  of  Warwick,  on  the  information  of  John  Boultbee, 
Esq.,  of  having  committed  a  trespass,  by  entering  and  being,  in  the  daytime, 
upon  a  piece  of  land  in  the  possession  and  occupation  of  John  Rowbottom,  in 
search  of  game,  with  a  dog  and  gun,  contrary  to  stat.  1  &  2  W.  4,  c.  32.  The 
adjudication  was  as  follows  : — ^^  And  I  do  adjudge  that  the  said  R,  P.,  shall, 
for  the  said  offence,  forfeit  the  sum  of  1/.,  and  shall  pay  the  said  sum,  together 
with  the  sum  of  IO5.  for  costs,  forthwith.  And  I  direct  that  the  said  sum  of  1^., 
being  the  amount  of  the  said  penalty,  shall  be  paid  to  John  Breedon,  one  of 
the  overseers  of  the  poor  of  the  said  parish  in  which  the  said  offence  was  com- 
mitted, to  be  by  him  applied  according  to  the  directions  of  the  statute  in  such 
case  made  and  provided.  And  I  do  order  that  the  said  sum  of  lOs.  for  costs 
shall  be  paid  to  John  Boultbee,  Esq.,  the  complainant.  Given"  &c.  Within 
r*4991  ^^®  '^°^®  prescribed  by  the  act,  Pickering  gave  notice  of  appeal,  *which 
^  -*  was  duly  served  on  Mr.  Boultbee.  Several  grounds  of  appeal  were 
stated  in  the  notice,  involving  the  merits  of  the  information  and  conviction,  and 
the  notice  concluded,  ''  And  I  further  give  you  notice  that  I  am  aggrieved  by 
the  aforesaid  conviction,  and  shall,  on  the  trial  of  the  appeal  aforesaid,  insist  on 
all  other  causes,  matters,  and  things,  which  I  can  or  lawfully  may  do."  The 
appeal  came  on  at  the  Sessions,  and,  by  order  of  the  Court,  recited  to  be  made 
upon  full  hearing  of  the  said  matter,  and  counsel  on  both  sides,  the  conviction 
was  adjudged  to  be  quashed,  for  want  of  form,  with  costs,  to  be  paid  by  Mr. 
Boultbee  to  Pickering.  The  informality  relied  upon  was,  that  the  Justice  did 
not,  by  the  conviction,  adjudge  that,  in  default  of  the  penalty  and  costs  being 
paid,  the  party  convicted  should  be  imprisoned  and  kept  to  hard  labor,  according 
r*5001  ^  ^^^  ^^^"^  given  by  sect.  89,  of  the  statute.^  The  ^causes  of  appeal 
l-        -'  mentioned  in  the  notice  were  not  gone  into.     Application  was  afterwards 

>  The  material  clauses  of  stat.  1  &  2  W.  4,  0.  82,  are  as  follows : — Sect  88,  enacts, 
''That  the  justice  or  justices  of  the  peace  bj  whom  any  person  shall  be  summarily  con- 
victed and  adjudged  to  paj  any  sum  of  monej  for  any  offence  against  this  act,  together 
with  eosts,  may  adjudge  ^at  such  person  shall  pay  the  same  either  immediately  or  within 
such  period  as  the  said  justice  or  justices  shall  think  fit,  and  that  in  default  of  payment 
at  the  time  appointed  such  person  shall  be  imprisoned  in  the  common  gaol  or  house  of 
eorrectton  (with  or  without  hard  labor),  as  to  the  justice  or  justices  shall  seem  meet,  for 
any  term  not  exceeding  two  calendar  months  where  the  amount  to  be  paid,  exclnsiTe  of 
«oets,  shall  not  amount  to  62.,  and  for  any  term  not  exceeding  three  calendar  months  in 
any  other  ease,  the  imprisonment  to  cease  in  each  of  the  cases  aforesaid  upon  payment 
of  the  amount  and  costs." 

Sect.  89  enacts,  that  the  justices  before  whom  any  person  shall  be  summarily  con- 
victed of  any  offence  against  this  act  may  cause  the  conriction  to  be  drawn  up  in  the 
form  subjoined.  The  form  states  the  conviction,  and  that  the  justices  do  ac^udge  that 
the  party  shall  forfeit  the  sum  of,  &c.,  "  and  shall  forthwith  pay  the  said  sum,  together 

with  the  sum  of for  costs ;  and  that  in  default  of  immediate  payment  of  the  sud 

■was,  he  the  said  A.  0.,  shall  be  imprisoned  [or  imprisoned  and  kept  to  hard  labor]  in 

the of for  the  space  of unless  the  said  sums  shall  be  sooner  paid ;  [or  and 

I  [or  we]  order  that  the  s«id  sums  shall  be  paid  by  the  said  A  0.,  on  or  before  the  ^^ 
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made  to  Lord  Den  man,  C.  J.,  at  chambers,  on  behalf  of  Mr.  Boultbee,  for  a 
certiorari  to  remove  into  this  Court  all  orders  of  the  Sessions  touching  the  cod- 
viction  and  appeal,  and  the  adjudication  thereon.  The  application  was  grounded 
upon  several  objections  to  the  order  quashing  the  conviction,  viz.  1.  That  the 
conviction  was  valid,  and  not  bad  for  want  of  form.  2.  That,  by  stat.  1  &  2 
W.  4,  c.  32,  s.  45,  00  summary  conviction  under  the  act  could  be  quashed  for 
want  of  form.  3.  That  Pickering's  *notice  of  appeal  did  not  specify  r*5Aii 
the  objection  in  point  of  form,  upon  which  the  judgment  of  the  Sessions  ^  ^ 
proceeded ;  and  that  for  want  of  such  specification,  which  was  required  by  stat. 
1  &  2  W.  4,  c.  32,  B.  44,  the  Sessions  were  precluded  from  entertaining  the  ob- 
jection. 4.  That,  if  the  conviction  was  bad  for  want  of  form,  as  objected  at 
Sessions,  it  was  a  nullity,  and  there  was  nothing  to  appeal  against.  5.  That 
the  appeal,  as  entered  with  the  clerk  of  the  peace,  was  against  the  Rev.  James 
Roberts,  the  convicting  magistrate,  and  not  against  Mr.  Boultbee,  and  therefore 
the  Sessions  could  not  order  the  latter  to  pay  costs  to  the  appellant  ;>  and  that 
the  prosecutor  of  an  information  was  not  liable  to  costs  for  a  mistake  of  the 
convicting  magistrate.  The  certiorari  was  granted ;  and  the  proceedings  having 
been  returned,  a  rule  nisi  was  obtained  for  quashing  the  order  of  Sessions  by 
which  the  conviction  was  quashed.  A  rule  nisi  was  also  obtained  in  the  last 
term  for  quashing  the  certiorari.     Both  rules  were  now  discussed  together. 

Ifi'H  and  Kellj^,  against  the  rule  for  quashing  the  order  of  Sessions,  and  in 
support  of  the  rule  for  quashing  the  certiorari.  The  power  of  enforcing  this 
penalty  is  given  by  special  provision  of  an  act  of  parliament,  which  must  be 
followed,  or  the  power  fails.  By  sect.  39,  the  adjudication  should  be,  that  the 
party  pay  the  penalty,  or  be  imprisoned.  This  conviction  adjudges  that  Picker- 
ing do  forthwith  pay  the  penalty,  without  any  alternative.  The  judgment  is 
imperfect,  and  cannot  be  enforced.  The  Sessions  were  bound  to  quash  the  con- 
viction on  that  account.  It  is  indeed  '^'stated,  in  the  order  of  Sessions, 
that  the  conviction  was  quashed  for  want  of  form,  but  that  is  not  so ; 
and,  whatever  the  Sessions  may  have  adjudged,  if,  upon  the  order  being  brought 
here,  the  Court  see  that  it  is  bad  in  substance,  they  will  not  allow  it  to  have  any 
efiect.  It  is  said  that  the  notice  of  appeal  did  not  set  out  the  objection  upon 
which  the  conviction  was  quashed;  but  it  is  not  denied  that  the  prosecutor 
in  fact  had  notice  of  it.  The  certiorari  is  taken  away  in  distinct  terms  by  sect. 
45.  It  is  true  that  the  certiorari  in  this  case  is  applied  for  by  the  prosecutor  of 
the  information;  and  it  may  be  contended,  on  the  authority  of  Rex  v.  Allen, 
15  East,  333,  that  a  clause  taking  away  certiorari  does  not  bind  the  Crown, 
unless  named.     But  that  decision  was  on  a  revenue  act,  and  clearly  had  refe- 

day  of and  In  default  of  payment  on  or  before  that  day  I  [or  we]  adjudge  the  said 

A.  0.,  to  be  imprisoned  [or  imprisoned  and  kept  to  hard  labor]  in  the of for 

the  space  of unless  the  said  some  shall  be  sooner  paid] ;  and  I  [or  we]  direct,"  &o. 

(the  penalty  to  be  paid  to  one  of  the  overseers  of  the  poor,  to  be  applied  according  to 
the  statute,  and  the  sum  of for  costs  to  the  complainant).     **  Given/'  &c. 

Sect  44  enacts,  **  That  any  person  who  shall  think  himself  aggrieved  by  any  summary 
conviction  in  pursuance  of  this  act  may  appeal  to  the  justices  at  the  next  general  or 
quarter  Sessions  of  the  peace  to  be  holden,  not  less  than  twelve  days  after  such  conviction, 
for  the  county,"  &c.,  **  wherein  the  cause  of  complaint  shall  have  arisen,  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause 
and  matter  thereof,  within  three  days  after  such  conviotion,  and  seven  clear  days  at 
the  least  before  such  Sessions,  and  shall  also  either  remain  in  custody  until  the  Sessions, 
or  within  such  three  days  enter  into  a  recognisance,"  &o.  (to  appear  and  try,  to  abide 
the  judgment,  and  to  pay  costs) :  "  and  the  Court  at  such  Sessions  shall  hear  and  deter- 
mine the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or  without  costs 
to  either  party,  as  to  the  Court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the 
appeal,  or  the  aflGirmance  of  the  conviction,  shall  order  and  adjudge  the  offender  to  be  dealt 
with  and  punished  according  to  the  conviotion,  and  to  pay  such  costs  as  shall  be  awarded, 
and  shall,  if  necessary,  issue  process  for  enforcing  such  judgment." 

Sect  46  enacts,  '<  That  no  summary  conviction  in  pursuance  of  this  act,  or  acyudication 
made  on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by  cer- 
tiorari or  otherwise  into  any  of  his  Mijesty's  superior  courts  of  record." 

'  This  point  is  not  further  noticed,  as  no  decision  was  given  upon  it. 
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rcncc  to  cases  where  the  Crown  is  an  actual  party.  Hefe  the  proceeding  is 
between  individuals ;  the  Crown  does  not  move  in  it.  It  may  be  suggested  that, 
by  sect.  38,  of  the  present  act,  a  party  may  be  adjudged  to  pay  the  penalty  and 
ooAts  immediately,  and  that,  if  such  adjudication  were  made  and  complied  with, 
and  the  conviction  drawn  up  afterwards,  the  alternative  form  would  be  inappli- 
cable. But,  although  it  is  true  that  the  formal  conviction  may  be  drawn  up 
long  after  the  adjudication  has  taken  place,  that  does  not  dispense  with  the 
necessity  of  framing  it  as  it  should  have  been  framed  if  made  out  at  the  time. 
In  felony,  where  a  particular  judgment  is  prescribed  by  law,  the  omission  of  a 
material  part  vitiates  the  sentence,  see  Rex  v,  Fletcher,  Russ.  &  Ry.  58. 

£ere  and  Daniely  contr5».  A  statute  taking  away  the  right  of  removal  by 
1^5031  ^^^^"^^  ^^B  °^^  ^^^^  ^^^  '^'Crown,  unless  there  be  express  words  for 
■-  -'  that  purpose;  Rex  v.  Allen,  15  East,  333.  That  was  a  prosecution  in 
which  the  Crown  had  a  direct  interest;  but  the  language  of  the  Court  there 
admits  of  a  general  application,  and  the  decision  was  grounded  upon  a  series  of 
cases  in  which  the  prosecutors  were  private  persons.  Rex  v.  Farewell,  2  Stra. 
1209 ;  Rex  v.  Clace,  4  Burr.  2456;  Rex  v.  Cumberland,  6  T.  R.  194 ;  S.  C.  in 
Error,  The  InhabiUnts  of  Cumberiand  v.  The  King,  3  B.  &  P.  354 ;  Rex  v. 
Bodenham,  1  Cowp.  78,  are  cases  of  that  description.  [Lord  Den  man,  C  J. 
Has  not  the  prosecutor  in  this  case  become  the  defendant  ?]  He  is  only  so  in 
form,  like  the  plaintiff  below,  in  a  cause  where  the  defendant  brings  a  writ  of 
error.  But  further,  if  the  conviction  was  not  in  pursuance  of  the  act,  so  that 
the  sessions  had  no  jurisdiction  over  the  case,  then,  according  to  the  principle 
admitted  in  Rex  v.  Fowler,  1  A.  &  E.  836,  the  certiorari  is  not  taken  away. 
Here  they  had  no  jurisdiction  to  make  this  order.  They  could  not  adjudicate 
upon  any  matter  of  complaint  which  was  not  stated  in  the  notice  of  appeal, 
according  to  sect.  44,  of  1  &  2  W.  4,  c.  32  ;  and  the  point  on  which  the  Sessions 
decided  was  not  taken  in  the  notice.  [Lord  Denman,  C.  J.  The  objection 
probably  could  not  be  discovered  till  the  parties  came  into  Court.  Littledale, 
J.  The  notice  of  appeal  is  to  be  given  within  three  days  after  conviction.  The 
conviction  would  not  be  drawn  at  that  time.]  The  party  intending  to  appeal 
might  apply  to  the  magistrates  to  have  it  drawn.  [Lord  Denman,  C.  J.  Would 
it  be  in  the  power  of  the  Sessions  to  confirm  a  materially  vicious  conviction  ?] 
The  Sessions  here  have  stated  the  defect  to  be  matter  of  form.  [Lord  Denman, 
r*5041  ^'  ^'  ^-^^^^  ^^  ^^^^^  opinion :  we  may  think  it  substance.]  The  obser- 
L  ^  vation,  that  the  Sessions  could  not  confirm  the  conviction,  if  materially 
bad,  would  apply  to  cases  in  which  the  statute  allows  more  time  for  the  appeal, 
and  where  the  party  intending  to  appeal  has  an  opportunity  of  seeing  that  which 
he  is  to  appeal  against ;  as  under  the  act  for  amending  the  poor  law,  4  &  5  W. 
4,  c.  76.  And,  by  the  statute  in  question  here,  the  appellant,  though  he  had 
not  seen  the  conviction,  was  not  necessarily  subjected  to  any  hardship.  If  he 
had  stated,  as  his  ground  of  appeal,  that  he  was  not  guilty,  he  might,  under  that 
notice,  have  taken  any  substantial  objection ;  Rex  v.  The  Justices  of  Newcastle 
npon-Tyne,  1  B.  &  Ad.  933.  But,  as  he  has  alleged  specific  objections,  the 
Sessions  could  noL  go  out  of  those.  And  the  Sessions  expressly  state  that  they 
have  quashed  the  conviction  for  matter  of  form,  which,  by  sect.  45  of  stat.  1  & 
2  W.  4,  c.  32,  they  are  prohibited  from  doing.  As  to  the  objection  itself,  the 
statute  does  not  imperatively  require  that  the  form  there  given  shall  be  used. 
Enough  has  been  adjudged  here;  and,  at  all  events,  the  convicted  party  cannot 
complain  that  the  full  measure  of  punishment  has  not  been  inflicted. 

Ix)rd  Denman,  C.  J.  The  statute  gives  an  appeal  to  the  Sessions,  on  condi- 
tion that  the  appeal  be  brought  not  less  than  twelve  days  after  the  conviction, 
and  that  notice  be  given  of  the  appeal,  and  of  the  cause  and  matter  thereof, 
within  three  days  after  the  conviction,  and  seven  clear  days  before  the  Sessions : 
and  the  Sessions  are  to  hear  and  determine  the  matter  of  the  appeal,  and  make 
r*5051  ^^^^  ^^^^  therein  as  to  them  shall  *seem  meet.  Here  the  convicted 
■-        ^  party  has  appealed  and  given  a  regular  notice.    Then  what  were  the 


230  4  Adolphus  &  Ellis.  [505 

cause  and  matter  of  appeal  stated  in  the  notice?  Three  objections  were  stated, 
all  going  directly  to  the  merits.  Those  objections  were  the  matter  upon  which 
the  Sessions  were  to  adjudicate.  They  were  to  try  the  merits.  But  they  have 
8ct  aside  the  question  as  to  these,  and  decided  that  the  conviction  was  bad  in 
form.  The  notice  could  not  refer  to  objections  merely  on  the  face  of  the  convic- 
tion ;  for  a  conviction  is  seldom  drawn  till  the  time  of  the  Sessions ;  and  this 
was  probably  never  seen  by  the  parties  before  that  time.  The  justices,  being  as 
it  were  empannelled  to  try  the  merits  of  the  appeal;  have  proceeded  to  try  some- 
thing else.  If  the  alleged  defect  was  merely  form,  the  statute  cures  it,  and 
precludes  them  from  interfering ;  if  it  was  an  objection  in  substance  to  the 
jurisdiction,  and  was  well  founded,  then,  although  the  Sessions  had  confirmed 
the  conviction,  no  man  could  have  justified  the  putting  it  in  force :  either  the 
conviction  was  good,  or  nothing  could  have  been  done  upon  it.  Then  as  to  the 
clause  (sect.  45),  which  takes  away  the  certiorari ;  if  there  had  been  no  decision 
upon  similar  clauses  in  other  statutes,  it  would  appear  that  such  a  provision 
bound  even  the  Grown.  But  it  has  often  been  held  that  the  right  of  the  Crown 
in  such  cases  is  not  to  be  taken  away  unless  by  express  words.  In  Rex  v. 
Bodcnham,  1  Cowp.  78,  a  distinction  was  attempted  between  cases  in  which  the 
proceeding  is  actually  that  of  the  King,  as  where  the  revenue  is  concerned,  and 
those  in  which  the  prosecution  is  private ;  and  the  Court  said,  '<  In  oases  of  this 
sort  there  is  no  distinction."  That  is  a  direct  authority  on  the  point.  *  And  r:|c5Qg-| 
again,  in  Eex  v.  Allen,  15  East,  838,  although  the  information  was  for  ^  ^ 
penalties  under  a  revenue  act,  and  although  Gbose,  J.,  and  Le  Blano,  J.,  in 
their  judgments,  adverted  to  the  nature  of  the  statute,  Batlby,  J.,  relied  upon 
the  rule  **  that  general  words  in  an  act,  that  no  certiorari  shall  be  allowed,  or  the 
like,  shall  not  bind  the  Crown,  unless  such  an  intention  is  to  be  collected  from 
other  parts  of  the  act.''  The  rest  of  the  Court  did  not,  in  their  judgments, 
limit  this  general  doctrine ;  and  no  disapprobation  was  expressed  of  the  decision 
in  Rex  v.  Bodenham,  1  Cowp.  78,  which  was  cited  in  argument.  It  is  therefore 
perfectly  clear,  after  much  discussion  of  the  point,  that  the  certiorari  is  not 
taken  away  in  the  case  of  the  Crown,  considered  generally  as  a  suitor  in  a  court 
of  justice,  and  not  merely  with  reference  to  the  enforcement  of  any  particular 
prerogative  in  respect  of  revenue.^  The  rule  for  quashing  the  order  of  Sessions 
will  therefore  be  absolute,  and  the  rule  for  quashing  the  certiorari  discharged. 

LiTTLEDALE,  J.  The  general  rule  is,  that  the  Crown,  unless  named,  is  not 
bound  by  a  statute ;  and  that,  in  the  cases  which  have  been  cited,  has  been  held 
applicable  to  clauses  taking  away  certiorari.  A  distinction  has  been  suggested 
between  cases  in  which  the  Attorney-General  is  proceeding  directly  on  behalf  of 
the  Crown,  or  a  private  prosecutor  to  enforce  a  conviction,  and  where  a  party, 
as  in  this  instance,  is  endeavoring  to  get  rid  of  the  costs  of  a  prosecution  in 
which  he  has  failed,  and  stands  in  the  situation  of  a  defendant :  but  that  ap- 
pears *to  me  too  refined ;  although  the  party  is  called  the  defendant,  r*5()T-| 
that  is  only  by  the  course  of  the  Court ;  he  is  still,  in  fact,  the  prose-  ^  ^ 
cutor  in  the  proceeding  below.  Then  as  to  the  order  of  Sessions ;  the  cause  and 
matter  of  the  appeal,  stated  in  the  notice,  and  which  the  Sessions  were  to  hear 
and  determine,  was  confined  to  three  grounds  of  objection.  The  Sessions,  by 
their  order,  stated  to  be  made  on  full  hearing  of  the  matter,  and  counsel  on 
both  sides,  quash  the  conviction  for  want  of  form.  They  do  not  decide  the 
matter  of  the  appeal.  Want  of  form  is  not  mentioned  in  the  notice.  It  is  true 
that,  when  notice  is  given,  the  party  cannot  know  whether  or  not  there  is  a  de- 
fect of  form ;  but,  if  the  statute  takes  from  him  the  opportunity  of  raising  that 
objection,  it  cannot  be  helped  :  the  Sessions  are  not,  therefore,  enabled  to  enter 
upon  matter  not  included  in  the  notice.  They  had  not,  then,  any  right  to 
make  this  order;  and  the  more  especially^  as  the  statute  says  that  no  summary 
conviction  under  it  shall  be  quashed  for  want  of  form. 

1  As  to  the  removal  of  indictments  or  presentments  by  the  prosecutor,  see  now  etat 
6  &  6  W.  4,  c.  88,  8.  I. 
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Williams,  J.  I  am  of  the  same  opinion.  The  distinction  between  cases  in 
which  the  Crown  proceeds  as  upon  a  private  interest,  and  those  in  which  an  in- 
dividual prosecutes  iit  the  name  of  the  Crown,  is  somewhat  invidious,  and  was 
overruled  in  Hex.  v.  Bodenham,  1  Cowp.  78.  Then  as  to  the  ground  of  decision 
in  the  present  case.  Appeal  is  a  remedy  given  by  statute,  and  the  legislature, 
in  giving,  may  restrict  it.  Probably  it  was  intended  here  that  the  appellant 
shoald  be  in  a  great  degree  precluded  from  objections  on  the  form  of  the  convic- 
r^ri(\Q-\  ^ion.  ^The  appellant  here,  in  his  notice,  expressly  took  grounds  which 
>-  -*  went  to  the  merits  only.  They  were  the  '^  matter'^  of  the  appeal.  It  is 
trae  that  the  conviction,  as  drawn  up,  was  not  within  his  reach  when  he  was 
obliged  to  give  his  notice;  but  if  the  objection  arising  upon  it  went  to  the  juris- 
diction, then  at  all  events  the  conviction  would  not  be  available ;  if  it  fell  short 
of  impugning  the  jurisdiction,  it  was  merely  matter  of  form,  and  defects  in  form 
are  cured  by  the  statute.  The  Sessions  have  quashed  the  conviction  for  want 
of  form,  and  not  upon  any  ground  taken  by  the  appellant.' 

Role  for  auashing  the  certiorari  discharged. 

Kule  absolute  for  quashing  the  order  of  Sessions. 

'  CoLEBiDoa,  J.,  was  absent,  see  p.  489,  aoti. 
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Pauper  was  bound  apprentice  by  an  indenture,  which  stated  that  lOl.,  had  been  paid  to 
the  mistress  as  a  consideration,  out  of  the  funds  of  a  charity.  The '  mistress  had 
agreed  with  D.,  the  pauper's  grandmother  (who  was  no  party  to  the  indenture),  to  take 
the  apprentice  for  25/.,  which  D.  was  to  pay.  The  102.,  was  paid  as  part  of  the  25/., 
out  of  the  charity  funds ;  but  the  mistress,  at  the  time  of  making  the  agreement,  did 
not  know  that  this  was  intended.  It  did  not  appear  that  the  trustees  of  the  charity 
knew  of  any  payment  contemplated  or  made,  except  that  of  102.: 

Heldf  that  the  indenture  was  Toid  under  stat.  8  Ann.  c.  9,  s.  39,  for  not  truly  stating  the 
sum  paid  or  contracted  for  with  the  apprentice. 

On  appeal  against  an  order  of  two  justices,  whereby  Anna  Seamons  was  re- 
moved ^m  the  parish  of  Aylesbury,  in  the  county  of  Buckingham,  to  the 
parish  of  Amersham,  in  the  same  county,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  a  case,  the  material  parts  of  which 
were  as  follows  : — 

William  Hardingj  by  his  will,  dated  August  5th,  1719,  devised  estates  to 
r^^OQl  ^'^^^^^  ^  employ  the  rents  and  profits  '^^ towards  putting  out  poor  chil- 
I-  -'  dren  apprentices.  The  respondents  proved  an  indenture  made  May  8th, 
1827,  between  W.  R.,  W.  B.  B.,  Ac.,  Esquires,  trustees  of  W.  Harding's 
charity,  of  the  first  part ;  Anna  Seamons,  a  poor  person,  and  settled  inhabitant 
within  the  parish  of  Aylesbury,  of  the  second  part;  and  Catherine  Read^ 
spinster,  of  Amersham,  in  the  county  of  Bucks,  of  the  third  part :  whereby 
Anna  Seamons,  by  the  nomination  and  placing  of  the  said  W.  B.,  W.  B.  E., 
&c.,  bound  herself  apprentice  to  Catherine  Read,  for  the  term  of  seven  years,  to 
learn  the  art  or  business  of  a  dress-maker ;  and  the  said  C.  Read,  in  considera- 
tion of  the  sum  of  10^.,  of  lawful  money  to  her  paid  by  the  said  trustees  out  of 
the  said  public  charity  of  the  said  W.  H.,  convenanted  to  teach  Anna  Seamons 
the  art  or  mystery  of  a  dress-maker. 

Before  the  execution  of  the  indenture,  C.  Read  attended  a  meeting  of  the 
trustees,  held  May  8th  ;  and  afterwards  the  indenture  was  executed  by  Anna  Sea- 
mons and  C.  Read,  in  the  presence  of,  and  attested  by,  John  Parrott,  agent  to 
the  trustees  of  the  charity )  and  he  paid  the  10/.  mentioned  in  the  indenture  to 
C.  Read,  the  mistress,  as  the  consideration  for  taking  the  pauper  apprentice.  C 
Read  signed  a  receipt  endorsed  upon  the  indenture  as  follows : — *'  Received,  on 
the  day  and  year  within  written,  by  me  the  within  named  Catharine  Read,  of 
and  from  the  within  named  trustees,  by  the  hands  of  W.  R.  and  W.  B.  £.| 
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treasurer,  the  sam  of  10/.,  being  the  full  oonsideration  money  within  men- 
tioned to  be  by  the  said  trustees  to  me  paid.  CATHARINE  Read. 

"  Witness,  John  Parrott." 

The  pauper  served  three  years  under  the  indenture. 

The  appellants  proved  that  Mrs.  Dawney,  the  wife  of  *Mr.  Dawney^  r*5101 
the  pauper's  grandfather,  bad  (by  his  authority)  applied  to  C.  Head  to  I-  ^ 
take  Anna  Seamons  apprentice,  in  April  in  the  same  year ;  and  upon  that  occa- 
sion the  premium  which  Mrs.  Dawney  agreed  to  pay,  and  which  C.  Read  agreed 
to  receive,  was  2bL ;  that  this  arrangement  was  made  at  Amersham ;  that  C. 
Read  did  not  know,  until  she  came  to  Aylesbury  and  was  introduced  to  the 
trustees,  that  any  part  of  the  premium  she  was  to  receive  was  to  be  paid  from 
the  funds  of  Harding's  charity ;  and,  being  informed  of  the  fact,  was,  at  first, 
unwilling  to  take  the  apprentice,  but  eventually  consented.  After  the  indenture 
was  executed,  C.  Read  received  from  Mr.  Dawney  15/.  to  make  up  the  amount 
which  he  had  agreed  to  pay,  and  which  she  had  agreed  to  receive.  Upon  her 
going  before  the  trustees  to  complete  the  binding,  no  conversation  took  place 
between  her  and  the  trustees,  or  any  of  them,  or  between  her  and  Mr.  Parrott, 
respecting  any  additional  sum  to  be  paid  to  her  by  Mr.  Dawney  with  the  appren- 
tice ',  nor  was  it  in  evidence  that  the  trustees,  or  Mr.  Parrott,  knew  or  suspected 
that  any  additional  sum  was  so  paid,  or  contracted  for,  beyond  the  sum  men- 
tioned in  the  indenture. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  indenture  was  void 
by  reason  of  the  full  consideration  for  the  binding  not  being  set  out  according  to 
Stat.  8  Ann.  c.  9,  s.  39. 

Sir  W.  W.  FoUett  and  Bligh  in  support  of  the  order  of  Sessions.  The  stat. 
8  Ann.  c.  9,  s.  49,  enacts  that  all  such  indentures  as  are  there  mentioned, 
''  wherein  shall  not  be  truly  inserted  and  written  the  full  sum  and  sums  of 
money  received,  or  in  anywise  directly  or  indirectly  given,  paid,  secured,  or  con- 
tracted for,  with,  or  in  ^relation  to'^the  apprentice,  shall  be  void.  The  r«5ii'i 
meaning  is,  that  the  indenture  shall  state  the  full  sum  which  the  par-  ^  -' 
ties  to  the  binding,  on  each  side,  contract  to  give  and  to  receive.  A  further 
payment  made  in  pursuance  of  an  agreement  not  effectual  in  law,  even  where  the 
master  was  party  to  such  agreement,  has  been  held  not  to  avoid  the  indenture; 
Rex  V.  Bourton-upon-Dunsmore,  9  B.  &  C.  872.  Here  the  contract  for  pay- 
ment of  25/.  was  entered  into  by  a  married  woman.  It  is  true  that  her  husband 
fulfilled  it ;  but  that  was  after  the  execution  of  the  indenture.  Before  that  time 
there  was  no  binding  agreement  between  any  parties  for  the  payment  of  more 
than  10/.  In  Rex  v,  Baildon,  8  B.  &  Ad.  427,  which  may  be  referred  to  on 
the  other  side,  the  consideration  to  the  master  for  taking  the  apprentice  was 
stated  in  the  indenture  to  be  4/.  paid  by  a  charity ;  but  the  boy's  mother,  with- 
out the  knowledge  of  the  trustees  of  the  charity,  agreed  with  the  master  to  give 
him,  and  did  give  him,  1/.  more :  and  the  indenture  was  held  void ;  but  there 
the  mother  was  a  person  capable  of  contracting,  and  was  party  to  the  indenture. 
And  the  subsequent  decision  in  Rex  v,  Aylesbury,  3  B.  &  Ad.  569,  renders  it 
questionable  whether,  even  in  such  a  case,  an  agreement  made  without  the 
knowledge  of  the  trustees  would  be  such  a  valid  contract  that  the  consideration 
introduced  by  it  must  be  stated  in  the  indenture.  It  does  not  appear  in  this 
case  that  the  trustees  knew  of  any  agreement  for  a  larger  sum  than  10/.  It 
would  be  very  hard  if  the  child  bound  apprentice  by  them  were  to  lose  the  bene- 
fits of  the  indenture,  by  reason  of  an  engagement  entered  into  without  their 
knowledge,  with  a  person  to  whom  they  were  strangers. 

*Sir  J,  CampbeU,  Attorney-General  (with  whom  was  Channell),  contri.  r*5i21 
Mrs.  Read,  who  was  to  receive  the  money,  was  a  party  to  the  indenture,  ■- 
and  she  has  set  out  the  consideration  falsely.     (He  was  then  stopped  by  the 
Court.) 

Lord  Denman,  C.  J.  The  decision  in  Rex  v.  Aylesbury,  3  B.  &  Ad.  569, 
does  not  cksh  with  that  in  Rex  v.  BaildoU;  3  B.  &  Ad.  427.     In  the  judgment 
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of  Lord  Kenyon  in  Rex  v,  Leighton,  4  T.  R.  732,  cited  in  Rex  t;.  Aylesbury,  3 
B.  &  Ad.  569,  it  is  said,  '*  The  clear  meaoing  of  the  statute  of  Anoe  is  that  where 
money  or  money's  worth  is  given  to  the  roaster  by  the  friends  of  the  apprentice 
by  way  of  premium,  a  duty  ought  to  bo  paid  for  it ;  but  that  where  meat,  clothes, 
&c.  are  to  be  provided  for  the  apprentice,  no  duty  is  payable,  because  there  is 
not  anything  given  to  the  master/'  That  judgment  was  sufficient  for  the  de- 
cision of  Rex  V.  Aylesbury,  3  B.  &  Ad.  569.  The  present  case  falls  withiu  the 
first  part  of  Lord  Kenyon's  words  there  cited.  It  is  a  penalty,  which  the  statute 
imposes  upon  the  master,  that  if,  by  the  statement  in  the  indenture,  he  cheats 
the  revenue,  he  loses  his  control  over  his  apprentice.  And,  as  to  the  apprentice, 
an  indenture  not  duly  stamped  is  void  for  the  purpose  of  settlement,  according 
to  Rex  o.  Edgeworth,  3  T.  R.  353. 
LiTTLSDALE  and  WiLUAMS,  Js.,  concurred.^      Order  of  sessions  quashed. 

I  CoLXBiDOB,  J.,  was  absent    See  p.  489,  ant^. 
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Under  stat  6  &  6  W.  4,  c.  38,  as  well  as  by  the  antecedent  practice,  a  certiorari  obtained 
by  one  of  Beveral  defendants  remoyes  the  indictment  as  to  all,  and  the  previous  recog- 
nizances of  all  are  discharged,  though  the  parties  not  applying  for  the  certiorari  do 
not  give  any  fresh  security. 

ApplicaUon  being  made,  under  such  circumstances,  for  a  procedendo,  unless  the  defen- 
dants not  suing  out  the  certiorari  would  enter  into  recognizances,  the  Court  refused  a 
rale  to  show  cause. 

This  was  an  indictment  found  at  the  Surrey  sessions,  against  thirty-three 
defendants,  for  a  oonspiraoy,  and  removed,  for  trial,  to  the  Central  Criminal 
Coort.  All  the  defendants  but  three  afterwards  pleaded  and  traversed  in  the 
Central  Criminal  Court,  and  entered  into  recognizances,  with  sureties,  to  try 
there.  The  same  attorneys  acted  for  all  the  defendants  who  traversed.  Two 
of  the  last^mentioned  defendants  applied  by  the  same  attorneys  to  Littledale, 
J.,  at  chambers  for  a  certiorari  to  remove  the  indictment  into  this  Court,  which 
was  granted,  each  of  the  parties  giving  his  own  recognizance  in  100/.  and  two 
soreties  of  50/.  each.  No  security  was  given  in  this  Court  by  any  of  the  other 
parties. 

W.  Clarkson  now  moved  for  a  rule  to  show  cause  why  a  procedendo  should 
not  issne.  The  effect  of  the  certiorari,  if  sustained,  will  be  that,  two  of  the  de- 
fendants having  removed  the  indictment  by  certiorari,  all  the  others  who  have 
given  recognizances  and  sureties  will  be  discharged,  and  the  prosecutor  will  be 
nnable  to  enforce  their  appearance.  A  procedendo,  therefore,  ought  to  issue,  at 
all  events,  unless  those  parties  give  security.  The  new  act,  5  &  6  W.  4,  c.  33, 
s.  2,  as  to  certiorari,  directs  that  '^  every  person  indicted,"  &c.,  who  shall  obtain 
a  eertiorari,  not  being  in  custody,  &c.,  shall,  before  the  allowance  of  the  writ, 
enter  into  a  recognizance,  in  the  sums  ordered  by  this  Court  or  one  of  its 
r%tL^  i-i  ^Judges,  with  the  conditions  prescribed  by  former  statutes,  and  thereupon 
^  ^  the  clauses  and  provisions  contained  in  the  former  acts,  as  to  costs  or 
otherwise,  shall  extend  to  such  recognizances.  Here  two  only  of  thirty-three  de- 
fendants have  applied  to  remove  the  indictment;  and  the  rest  offer  no  recogni- 
zance or  surety  in  lieu  of  those  whichwould  be  discharged  by  the  certiorari.  All 
the  persons  indicted  should  have  entered  into  recognizances,  before  a  certiorari 
was  granted,  of  which  all  will  take  advantage.  (He  then  adverted  to  facts,  al- 
leged on  affidavit,  as  showing  that  the  prosecutor  would  be  subject  to  much  hard- 
ship and  difficulty  if  the  certiorari  continued  in  force.) 

Lord  Dknman,  C.  J.  The  practice  is  not  altered  by  the  late  statute.  Any 
one  defendant  may  apply  for  a  certiorari ;  and  the  circumstance  that,  by  his 
obtaining  it,  the  recognizances  of  the  other  defendants  are  discharged,  may  serve 
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to  guide  the  discretion  of  a  judge  as  to  granting  or  withholding  the  writ,  but  is 
no  ground  for  a  procedendo. 

LiTTLEDALE,  J.  In  a  case  before  me  some  time  ago,  I  refused  to  grant  a 
certiorari  unless  all  the  parties  indicted  would  enter  into  recognisances,  and  they 
did  so;  but  I  found  afterwards  that,  by  the  practice,  if  they  had  not  consented, 
I  should  have  had  no  right  to  withhold  the  writ  merely  on  that  account.  The 
new  act  does  not  alter  the  practice. 

WiLUAMSy  J.,  concurred.*  Eule  refused. 

*  Coleridge,  J.,  was  absent.     See  p.  489,  ant^. 


♦MORGAN  V.  BROWN  and  Another.    Jan.  19.  f»515] 

A  statntory  conTiction  of  A.  and  B.  for  an  offence  several  in  its  nature  (as  an  assault 
under  stat.  9  G.  4,  c.  81),  adjudging  that  they,  the  said  A.  and  B.,  for  their  said  offence 
do  forfeit  the  sum  of,  &c.,  and  in  default  of  payment  be  imprisoned  for  the  space  of 
&c.,  is  bad,  inasmuch  as  the  penalty  ought  to  be  imposed  on  the  parties  severally, 
and  not  jointlj.  And  a  party  committed  under  such  a  conviction  may  recover  in  tres- 
pass against  the  committing  magistrate. 

This  was  an  action  for  assault  and  false  imprisonment.  Plea,  not  guilty. 
On  the  trial  before  Williams,  J.,  at  the  Shropshire  Summer  assizes,  1834,  it 
appeared  that  the  defendants,  magistrates  of  Shropshire,  had  summarily  con- 
victed the  plaintiff  and  one  Parker  of  an  assault,  under  stat.  9  O.  4,  c.  31,  s.  27. 
The  conviction  was  *as  follows : — "  County  of  Salop.  Be  it  remembered,  that 
on,  &c.,  R.  Parker  and  E.  Morgan  are  convicted  before  us,  &c.,  for  that  they  the 
said  R.  P.  and  £.  M.  on,  &c.,  at,  &c.,  did  violently  assault  one  E.  Yapp.  We 
the  said  justices  do  therefore  adjudge  the  said  R.  P.  and  E.  M.  for  their  said 
offence  to  forfeit  and  pay  the  sum  of  4s.,  and  also  the  sum  of  6s.  for  costs;  and, 
in  default  of  immediate  payment  of  the  said  sums  as  aforesaid,  to  be  imprisoned 
in  the  House  of  Correction  at  Shrewsbury  for  the  space  of  fourteen  days,  unless 
the  said  sum  shall  be  sooner  paid ;  and  we  direct  that  the  said  sum  of  4^.  shall 
be  paid,''  &c.  (the  fine  to  one  of  the  high  constables  of  the  parish  where  the 
offence  was  committed,  and  the  costs  to  the  prosecutor).*  Upon  this  conviction 
the  plaintiff  and  Parker  were  committed  to  the  House  of  Correction.  The  com- 
mitment recited  the  conviction,  and  ordered  that,  in  default  of  immediate  pay- 
ment of  the  sums  therein  mentioned,  the  parties  should  be  imprisoned  in  the 
House  of  Correction  for  fourteen  days,  unless  the  said  sums  should  be  sooner 
paid.  Among  other  objections  on  behalf  of  the  plaintiff,  it  was  urged  that  the 
conviction  *was  bad,  as  it  imposed  a  joint  fine  upon  two  persons.  The  ^4^51 51 
learned  Judge  held  this  objection  fatal,  and  the  plaintiff  had  a  verdict.  ^  ^ 
In  the  ensuing  term  a  rule  nisi  was  obtained  for  a  new  trial,  or  to  enter  a 
nonsuit. 

Tal/ourd,  Seijt,  and  C,  Phillips,  now  showed  cause.'  The  fine  ought  to 
have  been  several.  The  effect  of  imposing  a  joint  fine  on  the  two  parties  is  that, 
if  one  were  willing  to  pay  his  own  proportion,  he  could  not  be  discharged  un- 
less the  other  paid  his.  And  the  adjudication  ought  to  show  that  the  magis- 
trates have  exercised  their  judgment  as  to  the  amount  of  fine  to  be  paid  by  each. 
No  instance  can  be  given  in  which  a  conviction  like  this  has  been  supported. 

Sir  J,  Campbell,  Attorney- General,  and  Godson,  control,.  This  was  not  a 
joint  offence,  but  one  for  which  the  parties  were  liable  severally,  according  to 
the  distinction  stated  by  Lord  Mansfield  in  Rex  v.  Clark,  2  Cowp.  612.  By 
the  statute  each  might  have  been  fined  in  the  full  amount  here  imposed.  Sup- 
posing, therefore,  that  the  effect  of  this  adjudication  were  to  subject  either  to 
the  whole  penalty,  there  has  been  no  excess  of  jurisdiction.     [Lord  Dbnman, 

1  See  the  form  of  conviction,  in  the  case  of  a  single  defendant,  stat.  9  G.  4,  c.  SI,  s.  35. 
*  Three  objections  to  the  conviction  were  relied  upon;  but  the  judgment  of  the  Court 
proceeded  wholly  upon  that  above  stated. 
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C.  J.  In  Hawk.  P.  C.  book  ii.  c.  48,  b.  18,  Vol.  iv.  p.  473,  ed.  1795,  it  is 
said,  ^'that  where  there  are  several  defendants,  a  joint  award  of  one  fine  against 
them  all  is  erroneous,  for  it  ought  to  be  several  against  each  defendant;  for 
otherwise  one  who  hath  paid  his  proportionable  part  might  be  continued  in 
prison  till  all  the  others  have  also  paid  theirs,  which  would  be  in  effect  to  pu- 
r*S171  ^^^^  ^^™  ^^  ^^^  offence  of  another."]  It  is  only  said  that  the  *judg- 
>-  ^  ment  will  be  erroneous.  Here  it  is  sufficient  if  the  conviction  be  not  a 
nullity.  And  the  case  supposed  in  that  passage  probably  is  where  the  judgment 
imposes  the  full  fine  allowed  by  law.  By  9  G-.  4,  c.  31,  s.  27,  a  party  summa- 
rily convicted  of  an  assault  is  to  '^  forfeit  and  pay  such  fine  as  shall  appear  to" 
the  justices  ^*  to  be  meet,  not  exceeding,  together  with  costs  (if  ordered),  the 
sum  of  bV  Here  the  magistrates  have  ordered  the  parties  to  pay  is,  and  6$, 
costs.  ^If  the  exercise  of  their  authority  would  not  be  lawful  unless  a  forfei- 
ture to  the  whole  amount  of  4«.  and  Gs.  was  imposed  on  each,  the  Court  will 
construe  the  conviction  as  having  that  effect.  They  have  reduced  the  fine  in 
this  case  from  bl.  to  45.  It  was  in  their  discretion  to  reduce  it  still  lower. 
They  might  reduce  it  to  4«.  in  the  case  of  one  defendant,  and  nothing  in  that  of 
the  other,  but,  at  the  same  time,  adjudge  that  both  should  be  imprisoned  till 
the  one  fine  was  paid.  Then  even  according  to  the  view  of  the  case  taken  on 
the  other  side,  the  proceeding  is  not  invalid. 

Lord  Denman,  C.  J.  We  are  all  clearly  of  opinion,  on  this  objection,  that 
the  conviction  was  bad.  The  best  mode  in  which  the  case  can  be  put  for  the 
defendants  is  that,  upon  the  conviction,  it  is  ambiguous  whether  the  parties  are 
adjudged  to  forfeit  Ss.  or  4«.,  and  whether  they  are  to  pay  12«.  costs  or  69.  But 
that  alone  is  a  sufficient  objection.  A  party  has  a  right  to  know  precisely  the 
amount  of  penalty  imposed  upon  him,  in  order  that  he  may  be  able  to  relieve 
himself.  And,  besides,  this  is  clearly  a  several  offence,  and  the  magistrates  are 
bound  to  consider  the  conduct  of  the  parties  respectively  in  imposing  the  fine. 
pi^^lQI  The  defendants  *would  make  the  right  to  fine  commensurate  with  the 
I-  -*  power;  but  they  have  no  right  to  impose  a  fine  unless  they  are  satisfied 
that  it  is  the  proper  one.  And  on  a  conviction  like  this,  the  magistrates  may 
have  intended  one  party  to  pay  a  fine  little  more  than  nominal,  and  the  other  a 
more  considerable  one ;  yet  the  first  might  be  imprisoned  till  the  latter  had  paid 
his  fine.  It  is  laid  down  in  the  passage  of  Hawkins,  already  referred  to,  that 
a  judgment  having  this  effect  would  be  erroneous.  The  rule  must  be  dis- 
charged. 

LiTTLEDALE,  J.  The  party  informing  in  this  case  might  have  proceeded 
against  the  plaintiff  and  Parker  jointly  or  severally,  either  by  action  or  crimi- 
nally. The  proceeding  is  instituted  under  stat.  9  G-.  4,  c.  31 :  the  magistrates 
bear  the  complaint,  and  decide  that  48.  be  paid  as  a  fine,  and  6<.  for  costs,  and 
that  the  parties  be  imprisoned  fourteen  days,  unless  the  fine  and  costs  be  sooner 
paid.  It  is  not  certain,  upon  the  face  of  the  conviction,  whether  the  magis- 
trates intended  that  each  defendant  should  pay  4^.,  or  that  that  sum  should  be  paid 
between  them ;  but,  upon  the  whole,  I  think  it  must  be  taken  to  mean  that  one 
fine  of  4«.  should  be  paid.  Then,  supposing  the  case  were  that  of  an  indictment 
against  two  persons,  could  there  be  a  judgment  against  them  jointly,  that  they 
should  pay  a  fine  ?  It  is  the  constant  practice  in  this  Court,  on  judgment  against 
several  parties,  where  a  fine  is  imposed,  that  the  case  of  each  is  considered  sepa- 
rately. By  the  stat.  9  O.  4,  c.  81,  s.  28,  a  summary  conviction  of  assault,  under 
that  act,  is  made  a  bar  to  any  further  criminal  proceeding.  The  conviction, 
therefore,  stands  in  the  place  of  an  indictment;  and  the  officers  of  the  Court  say 
r*'  191  ^^^^'  ^°  indictment,  *there  is  no  instance  of  a  joint  fiae  upon  two  persons 
I-  "^  -'for  an  assault.  In  Godfrey's  case,  11  Rep.  42  a,  referred  to  in  the  margin 
of  the  passage  of  Hawkins  which  has  been  cited,  it  is  said,  page  44  b,  that  when 
a  fine  is  imposed  against  law,  as  joint,  where  it  should  be  several,  it  may  be 
avoided  by  plea  and  judgment  of  the  Court.  And  so  in  this  case,  the  adjudi- 
cation of  a  joint  fine,  being  brought  before  the  Court,  may  be  declared  invalid, 
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as  well  as  if  the  questioD  had  been  raised  bj  plea.  The  general  resalt  of  the 
authorities  cited  in  Hawkins,  I  think,  is  that,  where  a  fine  is  imposed  upon 
several  defendants,  it  should  be  imposed  upon  them  separately.  And  therefore, 
upon  those  authorities,  as  well  as  on  the  grounds  of  reason  and  the  practice  of 
the  Court,  I  am  of  opinion  that  there  should,  in  this  case,  have  been  separate 
fines,  and  that  the  conviction  was  bad,  not  in  form  but  in  substance. 
Williams,  J.,  concurred.* 

Rule  discharged. 
^CoLBBiDOB,  J.,  was  ahsezit.    See  p.  489,  ant^. 


♦JOHNSON  V,  The  Churchwardens  and  Overseers  of  the  Parish  of  pk^om 
ST.  PETER,  HEREFORD.     January  19.  L  ^^"J 

A.  demised  to  B.,  for  a  term  of  years,  two  messaages ;  the  lease  contained  a  coTenant 
by  B.,  that  he  woald,  daring  the  term,  keep  the  premises  in  repair,  and  leave  them, 
at  the  end  of  the  term,  in  good  repair  and  in  the  same  state  as  they  were  in  at  the 
beginning.  At  the  end  of  the  term,  the  messaages  were  out  of  repair,  and  had  been 
converted  into  a  single  house.  B.  held  on  without  a  fresh  lease,  and  C.  afterwards 
purchased  the  reyersion  of  A.,  and  B.  continued  to  hold  on  under  C. :    Held, 

1.  That  B.  was  not  liable  in  assumpsit  on  an  implied  contract  to  put  the  messuages  ia 
such  repair,  and  in  the  same  state,  as  they  were  in  at  the  commencement  of  the  term. 

2.  That,  supposing  B.  so  liable,  C.  had  no  right  of  action  for  breaches  of  the  contract 
committed  before  he  purchased  the  reversion. 

On  the  trial  of  this  cause  at  the  Hereford  Summer  assizes,  1834,  before 
Alderson,  B.,  a  verdict  was  taken  for  the  plaintiff,  with  500/.  damages,  subject 
to  the  award  of  a  barrister,  who  was  to  state  on  the  face  of  his  award  any  question 
of  law  which  he  might  be  requested  to  raise,  either  as  to  the  right  of  the  plaintiff 
to  recover,  or  as  to  the  principle  on  which  the  damages,  if  any^  were  to  be  settled. 
The  arbitrator  found  specially  as  follows : — 

I  find  that,  by  an  indenture  of  lease,  bearing  date  15th  of  December,  1807, 
Harcourt  Woakes  demised  two  messuages  to  Francis  Gritton  and  William  George, 
churchwardens,  and  Thomas  Day,  overseer  of  the  poor  of  the  parish  of  St.  Peter 
in  Hereford,  and  to  their  successors,  for  the  term  of  twenty-one  years  from  the 
25th  of  December  then  next,  at  the  yearly  rent  of  16/.  I69.  payable  at  Midsummer 
and  Christmas.  This  lease  contained  the  following  covenant  by  Gritton,  George, 
and  Day,  for  themselves  and  their  successors,  churchwardens  and  overseers  of 
the  parish  of  St.  Peter  for  the  time  being  :  that  they  the  said  F.  G.,  W.  G.,  and  T. 
D.,  and  their  successors,  churchwardens  and  overseers,  &c.,  shall  and  will  from 
time  to  time,  and  at  all  times  during  the  said  term,  at  their  own  costs'*"  and  r^MV] 
charges,  keep  in  good  and  tenantable  repair  the  said  messuages  or  dwell-  ^  -* 
ing  houses  hereby  demised,  and,  at  the  end  or  sooner  determination  of  the  said 
term,  sliall  and  will  quit  and  leave  the  said  premises  and  every  part  thereof  in 
such  good  and  tenantable  repair;  and  also  that  they  the  said  F.  G.,  W.  G.,  and 
T.  D.,  churchwardens,  &c.,  shall  and  will  use  and  keep  the  same,  and  every  part 
thereof,  as  and  for  a  workhouse  or  house  of  industry  for  the  use  of  the  said  parish 
of  St.  Peter,  or  for  such  other  uses  and  purposes  as  they  may  think  proper  to 
convert  the  same,  provided  the  said  premises  and  every  part  thereof  are  left  in 
the  same  state  and  condition  as  they  are  at  present,  at  the  end  of  the  said  term. 
The  premises  were  occupied  by  the  parish  of  St.  Peter  under  this  lease,  until 
its  expiration  on  the  25th  of  December,  1828,  the  two  messuages  having  been 
converted  into  one  poor-house,  and  continuing  in  that  state  on  the  25th  of  De- 
cember. Possession  of  the  premises  was  not  given  up  at  that  time ;  but  they 
continued  to  be  occupied  as  the  parish  poor-house ;  and  the  rent  of  16/.  I65.  per 
annum  was  paid  by  the  parish  officers  for  the  time  being  until  the  2d  of  February, 
1833,  when  possession  was  given  up,  after  notice  to  quit  served  by  the  church- 
wardens and  overseers  upon  the  plaintiff;  but  the  premises  were  not  re-converted 
into  two  distinct  tenements. 
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I  find  that  the  interest  of  Harcourt  Woakes  in  the  premises  had,  at  the  time 
when  the  lease  expired,  become  vested  in  one  John  Henderson,  who  afterwards 
Gonveyed  the  same  to  the  plaintifiF  by  lease  and  release  of  the  9th  and  10th  of 
February,  1829.  The  rent  payable  by  the  parish  for  these  premises  was  then 
r*5221  ^PP<'^^^<>°^^»  ^^^  ^  P^^  P^^<^  ^^^^  ^0  ^^'  Henderson ;  from  which  '''time 
■-  ^  the  rent-days  were  altered  from  Christmas  and  Midsummer  to  the  2d  of 
February  and  the  2d  of  August.  I  find  that  the  above  covenant  to  repair  was 
broken  by  the  said  Gritton,  George,  and  Day,  at  the  expiration  of  the  said  lease, 
and  the  dilapidations  amounted  to  the  sum  of  53^. ;  and  I  find  that  that  amount 
of  dilapidations  still  continued  at  the  time  when  the  possession  was  given  up,  on 
the  2d  of  February,  1833,  but  no  more.  And  1  find  that  the  covenant  for  the 
leaving  of  the  premises  in  the  same  state  and  condition  as  at  the  time  of  the 
demise  was  also  broken  at  the  expiration  of  the  lease,  if  the  Court  shall  be  of 
opinion  that  the  non-conversion  of  the  workhouse  into  two  distinct  tenements 
constituted  a  breach  thereof.  If  the  defendants  are  to  be  considered  as  holding 
after  the  determination  of  the  lease  upon  the  terms  of  tenants  from  year  to  year 
simply,  then  1  find  that  they  fully  repaired  the  premises  during  the  whole  of 
such  their  yearly  tenancy,  as  far  as  such  tenants  are  liable.  If  they  are  to  be 
considered  as  holding  subject  to  the  same  terms  as  were  contained  in  the  above 
lease,  then,  as  to  the  amount  of  dilapidations,  1  do  not  find  anything  to  be  due 
beyond  the  above-mentioned  sum  of  53/.,  which  was  so  due,  as  already  stated, 
on  the  25th  of  December,  1828,  and  still  continued  due  on  the  2d  of  February, 
1833,  the  dilapidations  being  the  same  at  both  periods ;  but  1  find  that  the  re- 
conversion of  the  poor-house  into  two  houses,  in  the  same  state  and  condition 
as  at  the  original  demise,  would  have  cost  the  sum  of  5/. 

The  declaration  consisted  of  three  counts.  The  first  stated  that,  in  considera- 
tion that  the  defendants  had  become  tenants  to  the  plaintiff  of  certain  premises 
p^f.^o'i  ^^^^  ^^^  before  then  consisted  of  two  separate  messuages,  but  *which 
*-  -^  had  been  altered  and  converted  into  a  workhouse,  and  so  continued  and 
remained  at  the  time  of  making  the  promise  after  mentioned,  upon  certain  terms 
and  conditions,  that  is  to  say,  that  the  defendants  would  during  the  continuance 
of  the  said  tenancy  keep  the  said  premises  in  good  and  tenantable  repair,  and, 
at  the  expiration  of  the  said  tenancy,  re-alter  and  reconvert  the  said  workhouse 
into  two  separate  houses,  and  restore  the  said  premises  to  the  same  state  and 
condition  in  which  they  were  previous  to  their  alteration  and  conversion,  and 
deliver  them  up  in  such  good  and  tenantable  repair,  the  defendants  promised  so 
to  do :  the  plaintiff  then  alleged  that  the  tenancy  continued  for  a  long  space  of 
time,  until  the  defendants  quitted  and  delivered  up  posisession ;  and  he  stated, 
MB  a  breach,  that  the  defendants  did  not  keep  the  said  premises  in  good  and 
tenantable  repair,  nor  re-alter  or  re-convert  the  said  workhouse  into  two  separate 
messuages,  or  restore  the  said  premises  to  their  former  state  and  condition.  The 
second  count  was  confined  to  the  non-repair,  and  alleged  that  the  defendants 
held  the  premises  upon  terms  and  conditions  similar  to  those  contained  in  the 
covenant  of  Gritton,  George,  and  Day.  The  third  count  was  the  common  count 
for  not  keeping  in  good  and  tenantable  repair.  The  defendants  pleaded  the 
general  issue. 

Upon  the  above  statement  of  facts,  I  award  that  the  verdict  now  entered  for 
the  plaintiff  shall  be  set  aside,  and  a  verdict  be  entered  for  the  defendants,  unless 
the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  the  said 
several  sums  of  53/.  and  5/.,  or  either  of  them ;  and  according  to  such  decision 
I  award  that  the  said  verdict  shall  be  reduced  to  the  sum  of  58/.,  53/.,  or  5/., 
with  forty  shillings  costs. 

r*5^41      *^°  Michaelmas  term,  1834,  Mauk  obtained  a  rule  to  show  cause 
*-    ^  ^  why  the  verdict  and  judgment  should  not  be  entered  for  the  plaintiffs 
for  53/.,  or  5/.,  or  both  sums,  and  the  award  be  set  aside. 
TcU/ourdf  Serjt.,  and  Godson  now  showed  cause.' 

>  Before  Lord  DamfAiv,  C.  J.,  Littlbuali,  and  Williams,  Js. 
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The  arbitrator  has  foand  properly.  Both  plaintiff  and  defendants  are  strangers 
to  these  covenants.  The  plaintiff  purchased  after  the  lease  had  expired,  and 
the  covenant  had  been  broken ;  he  took  the  premises  as  they  were  at  the  time 
of  the  sale  to  him ;  but  he  could  not  purchase  a  right  for  suing  for  past  breaches. 
And  the  price  which  he  paid  must  have  been  estimated  upon  this  principle. 
Again,  the  defendants  came  into  possession  after  the  lease  had  expired,  and 
after  the  covenants  had  been  broken  ;  they  could  not  be  understood  as  accepting 
a  demise  subject  to  previous  dilapidations.  The  policy  of  the  poor  laws  is,  that 
each  year  shall  bear  its  own  burden.  When  the  lease  was  entered  into,  in 
1807,  the  Stat.  59  G.  3,  c.  12  had  not  passed ;  the  parties  then  taking  had, 
therefore,  no  po.wer,  such  as  that  given  in  s.  17,  to  take  in  succession.  It  is 
true  that,  in  the  common  case  of  a  lessee  holding  on  after  the  expiration  of  his 
lease,  an  agreement  to  continue  holding  upon  the  terms  of  the  lease  may  be  im- 
plied :  but  here  the  implication  cannot  arise,  because  the  occupiers  are  no  longer 
the  same.  And  the  particular  covenants,  to  deliver  up  at  the  end  of  the  term, 
in  good  repair,  and  to  re-convert  the  houses  at  the  end  of  the  term  into  their 
former  state,  cannot  have  been  contemplated  by  parties  taking  after  the  term 
had  expired. 

*Maule  and  R.  F.  Richardsy  contrk.  The  argument  that  the  plaintiff  r^^of.-\ 
had  no  right  to  sue  for  these  breaches,  assumes  that  the  original  lessor  L  ^  -i 
had  no  right  to  sue  upon  the  contract  arising  after  the  expiration  of  the  lease. 
If  the  latter  could  sue,  the  assignee  of  the  reversion  could  sue.  He  has  as 
much  right  to  enforce  the  implied  agreement,  as  an  assignee  of  the  original 
lease  would  have  had  to  enforce  the  covenants.  Then,  as  to  the  defendants,  on 
what  terms  did  they  hold  ?  None  can  be  implied,  except  those  contained  in  the 
leases,  subject  to  the  express  variations  as  to  the  days  of  payment.  This  was  laid 
down  by  Lord  Ellenbobouqh  in  Digby  v.  Atkinson,  4  Campb.  275.  It  is  said 
that  this  construction  will  be  contrary  to  the  policy  of  the  poor  laws )  but,  if  the 
parish  officers  are  allowed  to  hold  by  a  lease,  they  must  be  subject  to  the  con- 
tract to  repair  contained  in  the  lease.  The  original  lessees  were  trustees  for  the 
parish ;  if  so,  the  case  falls  within  stat.  59  0.  3,  c.  12,  s.  17,  upon  the  authority 
of  Doe  dem.  Jackson  v.  Hiley,  10  B.  &  C.  885.  [Lord  Denman,  C.  J.  In  Digby 
V.  Atkinson,  4  Campb.  275,  it  was  not  put  to  the  Court  that  the  terms  on  which 
the  holding  on  took  place  were  a  question  for  the  jury.  Must  not  the  question 
be  one  of  fact  ?  If  so,  are  you  not  bound  by  the  arbitrator's  finding  ?]  As  a 
presumption  of  fact,  the  arbitrator  may  leave  it  to  the  Court,  as  is  often  done 
in  cases  sent  from  quarter  sessions.     But  it  is  rather  a  presumption  of  law. 

ILiTTLEDALE,  J.  If  Lord  Ellenbobouqh  lays  it  down  as  a  conclusion  of  law, 
think  he  goes  too  far.  I  always  understood  it  to  be  a  fact  which  was 
inferred,  unless  the  state  of  things  '''was  altered  at  the  expiration  of  riiiM^-\ 
the  lease.  But,  if  it  is  an  inference  of  law,  the  covenants  in  a  lease  ^  ^  ^ 
which  had  expired  a  hundred  years  ago  might  be  enforced,  though  there  had 
been  repeated  changes  of  tenapts.]  Cur.  adv,  vuU. 

Lord  Denman,  C.  J.,  in  this  term  (January  30th),  delivered  the  judgment 
of  the  Court.     After  stating  the  facts,  nis  Lordship  proceeded  as  follows : 

The  plaintiff  relied  on  the  general  principle,  that,  where  premises  are  held  on 
by  the  same  tenant  of  the  same  landlord,  after  the  expiration  of  a  lease  of  them, 
granted  to  the  former  by  the  latter,  without  a  new  contract,  the  law  will  imply 
an  agreement  to  hold  on  the  same  terms.  He  cited  the  case  of  Digby  r. 
Atkinson,  4  Campb.  275,  where  a  party  so  continuing,  having  been  originally 
bound  by  his  covenant  to  keep  in  repair,  was  held  liable  to  ma^e  good  a  loss  by 
accidental  fire.  That  case  would  have  been  applicable,  if  the  fire  had  happened 
during  the  term.  But  if  it  had,  the  plaintiff  could  only  have  had  an  action  of 
covenant  upon  his  lease,  not  assumpsit  on  the  breach  of  an  implied  contract 
arising  out  of  a  new  tenancy  from  year  to  year,  when  the  defendant  became 
tenant  of  premises  in  that  very  condition  which  he  is  supposed  to  have  under- 
taken that  they  should  never  fall  into. 
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The  change  of  parties  produces  another  difficulty.  The  defendants  were  and 
are  clearly  liable  to  their  original  lessor  on  their  breach  of  covenant.  How  then 
r^5271  ^^  ^^^  ^  ^^^^  liable  to  their  new  landlord  for  the  *8ame  damage 
L  ^  arising  from  the  breach  of  their  implied  undertaking  ?  This  would  be 
manifestly  unjust.  But  there  is  no  injustice  in  confining  the  remedy  to  that  party 
with  whom  the  covenant  was  broken,  who  has  either  sold  the  premises  for  a 
lower  price  for  that  reason,  or  has  received  the  full  price  on  the  supposition  that 
the  damage  is  to  be  made  good.  In  the  former  case  he  may  sue  on  his  own 
account ;  in  the  latter,  as  trustee  for  his  vendee. 

Something  was  said  on  the  alteration  of  the  law  relating  to  churchwardens  : 
but  we  do  not  think  it  could  affect  the  present  question,  as  the  former  lease,  to 
whatever  extent  it  may  be  binding,  is  not  the  actual  contract,  but  only  evidence 
of  the  contract  that  came  into  existence  at  its  termination. 

Verdict  to  be  entered  for  the  defendants.^ 

I  See  Buckworth  v.  Simpson,  1 G.  M.  &  R.  884,  S.  C.  6  Tyrw.  844. 


r,.„ftT  ♦JOHN  SEATON,  HENRY  EDWARDS,  and  HESTER  his  Wife, 
L  ^^®J  and  MARY  SEATON  v,  JAMBS  BOOTH. 

A.,  B.,  and  C,  being  interested  in  certain  lands,  but  having  no  common  legal  interest  in 
any  portion  of  them,  agreed  together  to  put  them  up  for  sale,  according  to  their  re* 
spectiTe  interests,  and  the  lands  were  bo  put  np,  under  the  direction  of  their  agent,  in 
lots.  Each  lot  was  described  in  a  separate  paper,  containing  the  conditions  of  sale,  in 
which  it  was  stipulated  that  **  the  vendors  "  should  deliver  an  abstract  of  title ;  that  the 
conTejances  should  be  execated,  and  the  whole  purchase-money  paid,  on  a  certain  day, 
from  which  time  the  purchaser  should  have  possession ;  and  that,  if  the  purchaser 
should  be  let  in  before  payment  of  the  purchase-money,  he  should  be  considered  tenant  at 
will  to  the  vendors,  and  pay  interest  at  the  rate  of  4  per  cent,  on  the  amount  of  purchase- 
money,  as  and  for  rent.  Defendant  bought  four  of  the  lots  under  the  above  conditions, 
two  by  auction,  and  two  by  private  ooatract.  No  abstract  of  title  was  delivered;  bat 
defendant  was  let  into  possession,  and  held  for  several  years,  not  paying  the  purchase- 
money.  He  knew  of  the  arrangement  entered  into  by  A.,  B.,  and  C.  for  the  sale  of 
the  premises : 

Held,  that  A.,  B.,  and  C.  could  not  jointly  sue  upon  an  implied  contract  hf  the  de- 
fendant to  waive  the  delirery  of  an  abstract,  and  perform  the  condition  for  payment 
of  4  per  cent  interest  as  rent 

Also,  that  A,  B.,  and  C.  could  not  recover  the  4  per  cent,  in  a  joint  action  for  use  and 
occupation. 

A88UMPSIT.  The  first  connt  of  the  declaration  stated  that,  before  the  making 
of  the  promise,  &c.,  the  plaintiffs  caused  to  be  put  up  to  sale  certain  premises  of 
Oervaa  Seaton  deceased,  to  wit  (describing  several  parcels  of  land),  up6n  and 
subject  to  the  following  conditions,  viz. :  That  the  vendors  should,  at  their  own 
expense  make  out  and  deliver  an  abstract  of  the  title  to  every  purchaser  whose 
purchase-money  should  amount  to  200^.  or  upwards,  on  or  before  the  7th  of 
March  then  next,  and  lodge  a  general  abstract  of  the  title  to  the  whole  estate 
at  the  Whitgift  Ferry  House,  there  to  remain  for  the  use  and  inspection  of  all 
the  other  purchasers :  That  the  vendors  should  deliver  to  the  said  defendant^  a 
copy  of  the  deed  vesting  the  estate  in  themselves  or  their  ancestors,  and  the 
purchaser  should  be  at  the  expense  of  the  conveyances,  and  of  all  further  copies 
r*5291  ^^  ^^^^  which  he  might  require :  ^That  the  conveyances  should  be 
I-  ^  executed,  and  the  remamder  of  the  purchase-money  paid,  on  the  6th  of 
April  then  next,  from  which  time  the  purchaser  should  have  possession  or  be 
entitled  to  the  rent ;  but,  in  case  he  should  be  let  into  possession  before  the 
payment  of  his  purchase-money,  he  should  be  considered  as  tenant  at  will  to 
the  vendors,  and  pay  interest  after  the  rate  of  4L  per  cent,  per  annum  upon  the 
amount  of  his  purchase-money,  as  and  for  such  rent.*    The  count  then  stated 

*  The  words  of  the  condition  itself  were,  <*  the  vendors  shall  deliver  a  copy  of  the  deed 
vetting,*'  &c. 
*Th«  words  of  the  condition  were  «  as  and  for  rent." 
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that  the  plaintiffs,  on,  &c.,  at  the  request  of  the  defendant,  bargained^  ftc.,  and  the 
defendant  bought  of  the  plaintiffs,  the  aboye-mentioned  premises,  upon  the  said 
conditions,  for  a  certain  price,  viz.,  &c.  And  whereas  afterwards^  and  before  the 
making  of  the  promise,  &c.,  the  plaintiffs  had  neglected  and  omitted  to  make 
out  and  deliver  to  the  defendant  an  abstract  of  the  title  to  the  last-mentioned 
premises,  and  to  lodge  a  general  abstract,  &c.  (as  in  the  conditions  above  set  out), 
and  had  also  neglected  and  omitted  to  deliver  to  the  defendant  a  copy  of  the 
deed  vesting  the  estate  in  themselves  or  their  ancestors,  in  consideration  of  the 
premises,  and  that  the  plaintiffs,  on,  &o.,  would  permit  the  defendant  to  have 
possession  of  the  premises  so  bargained  and  sold  to  him  as  aforesaid,  the  defen- 
dant undertook  and  promised  the  plaintiffs  that  he  would  waive  the  said  several 
omissions  and  neglects,  and  would  abide  by  and  perform  the  last-mentioned 
condition  of  sale,  for  the  payment  of  interest  at  four  per  cent.,  &c.,  as  and  for 
rent,  as  if  no  such  neglect  or  omission  had  been  made.  Averment  that  the 
plaintiffs  '^'always,  from  the  time  of  the  exposure  to  sale,  &c.,  have  been  r^eqoi 
ready  and  willing  to  perform  all  things  in  the  said  agreement,  &c. :  that  ^  ^ 
they,  on  April  6th,  1828,  permitted  the  defendant  to  have  possession  of  the 
premises :  that  he  then  entered  into  possession,  and  from  thence  continually  has 
remained  in  possession,  &c. :  and  that  the  interest  from  the  said  6th  of  April 
till  the  commencement  of  the  suit  amounted  to,  &c.  Breach,  non-payment. 
The  second  count  was  for  use  and  occupation.     Plea,  the  general  issue. 

On  the  trial  before  Lord  Lyndhubst,  C.  B.-,  at  the  York  Summer  assizes 
1834,  the  following  facts  appeared :  By  the  will  of  Gervas  Seaton,  deceased, 
certain  premises,  of  which  those  in  question  formed  part,  were  devised  to  the 
plaintiff  John  in  fee,  in  trust  to  make  certain  allotments  out  of  them  to  the 
plaintiffs  Hester  and  Mary,  and,  subject  to  such  trust,  to  his  own  use  in  fee.  It 
did  not  directly  appear  whether  or  not  the  allotments  had  been  made  at  the  time 
of  the  sale.  The  estates  comprising  the  premises  now  in  question  were  put  up 
to  sale  by  auction  in  lots.  Each  lot  was  described  on  a  separate  paper,  headed, 
<<Upon  sale  by  auction,  at  the  Whitgift  Ferry  House,  this  4th  of  February, 
1828,  the  estates  of  the  late  Mr.  Seaton,  in  lots."  Then  came  the  description 
of  the  lot  I  and  below  were  printed  the  condition  of  sale.  The  defendant  bought 
lots  18  and  14  at  the  auction,  by  separate  biddings,  subject  to  the  conditions  of 
sale  recited  in  the  declaration ;  and  he  signed  the  conditions.  The  condition  for 
executing  the  conveyance,  &c.,  on  the  6th  of  April,  and  for  payment  of  4  per 
cent,  if  the  purchaser  should  be  let  in  before  payment  of  the  purchase-money, 
was  *No.  8.  The  defendant  bought  two  other  lots,  separately,  by  pri-  rucfioi-i 
vate  contract,  also  subject  to  the  conditions  mentioned  in  the  declaration.  ^  ^ 
No  other  express  contract  was  at  any  tim^e  entered  into  by  him.  The  plaintiffii 
had  executed  a  deed  of  covenant  among  themselves,  according  lo  their  respec- 
tive interests,  for  the  purpose  of  authorizing  the  sale  and  regulating  the  distri- 
bution of  the  proceeds.  The  draft  waa  prepared  by  Mr.  Peanon^  a  solicitor; 
and  the  terms  of  it  were  known  to  the  defendant  Pearson  managed  the  sale, 
as  attorney  for  the  vendors.  The  defendant  was  let  into  possession  of  the  above- 
mentioned  four  lots,  being  the  premises  mentioned  in  the  declaration,  and  had 
kept  possession  of  them  ever  since,  without  paying  interest  or  rent.  No  abstract 
had  been  delivered  or  lodged,  according  to  the  conditions.  F.  Pollock,  for  the 
defendant,  objected,  first,  that  the  first  count  of  the  declaration  stated  one  sale 
of  all  the  premises,  whereas  it  appeared  by  the  evidence  that  there  were  several 
distinct  sales;  and,  secondly,  that  the  alleged  agreement  to  waive  the  non- 
delivery of  an  abstract,  and  to  pay  4  per  cent,  on  the  purchase-money,  had  not, 
either  expressly  or  impliedly,  been  made  between  the  defendant  and  the  plaintiffa 
jointly.  He  also  contended  that  the  plaintiffs  could  not,  under  the  circum- 
stances,  recover  on  the  count  for  use  and  occupation.  The  Lord  Chief  Baron 
held  the  first  count  not  maintainable,  and  a  verdict  was  taken  for  the  defendant 
on  that  count,  and  for  the  plaintiffs  on  the  second,  leave  being  reserved  for  the 
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defendant  to  moye  to  enter  a  nonsuit.     A  rule  nisi  was  obtained  for  that  pur- 
pose in  the  ensuing  term.' 

l^fLooi  *  Alexander  and  Wightman  ndw  showed  cause.  First,  as  to  the 
^  ^  special  count.  In  James  v.  Share,  1  Stark.  N.  P.  C.  426,  which  was 
cited  for  the  defendant  at  the  trial,  two  lots  had  been  sold  separately,  and  the 
purchase  was  stated  in  the  declaration  as  if  the  contract  had  been  for  both  lots 
jointly;  and  this  was  held  a  variance.  But  there  the  action  was  brought  to 
enforce  the  very  contract  so  misstated.  Here,  the  contract  for  purchase  of  th^ 
lots  on  certain  conditions  is  mere  matter  of  inducement :  the  ground  of  action 
18  the  non-performauce  of  a  subsequent  contract,  namely,  to  abide  by  the  eighth 
condition  of  sale  notwithstanding  the  non-delivery  of  an  abstract.  The  case, 
therefore,  does  not  apply.  Then  as  to  the  count  for  use  and  occupation.  By 
the  eighth  condition  the  defendant,  upon  being  let  in,  was  to  hold  as  ''  tenant  at 
will  to  the  vendors,  and  pay  interest  after  the  rate  of  4  per  cent,  per  annum 
upon  the  amount  of  his  purchase-money,  as  and  for  rent.''  He  was  let  in  under 
that  condition.  That  was  clearly  a  holding  under  an  ''agreement,''  ''whereon 
a  certain  rent  was  reserved,"  within  stat.  11  G.  2,  c.  19,  s.  14.  Hull  v.  Vaughan, 
6  Price,  157,  Peake  N.  P.  C.  254,  note  (a),  3d  ed.,  which  is  a  stronger  case  than 
this,  and  The  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  show 
that,  in  general,  ownership  on  one  side,  and  a  permitted  occupation  on  the  other, 
are  sufficient  ground  for  an  action  for  use  and  occupation.  Saunders  v.  Mus- 
grave,  6  6.  &  C.  524,  where  it  was  held  that  the  purchaser  was  liable  as  for 
rent,  resembles  this  case.  In  Kirtland  v.  Paunsett,  2  Taunt.  145,  which  may 
r*5331  ^  ^^^  ^°  ^^^  other  side,  and  where  use  and  occupation  *was  held  not 
^  -'to  lie,  the  purchaser  (the  defendant)  had  paid  his  purchase-money,  and 
the  plaintiff  had  had  the  use  of  it  during  the  time  of  the  occupation :  and  the 
defendant  had  not  had  an  occupation  which  could  properly  be  called  beneficial, 
as  the  holding  in  this  case  was.  It  will  be  contended  that  the  evidence  in  this 
case  does  not  show  any  contract  with  the  plaintiffs  jointly.  But  in  the  condi- 
tions of  sale  no  person  is  named :  the  contract  is  with  the  vendors,  whoever  they 
may  be.  The  defendant  was  to  be  "  tenant  at  will  to  the  vendors."  It  does 
not  appear  that  there  had  been  any  partition  among  the  plaintiffs.  John  Seaton 
and  Hester  and  Mary  Seaton,  though  not  joint  tenants,  had  each  an  interest  in 
the  whole  of  the  lots,  and  they  had  united  in  putting  them  up  to  sale,  and  in 
allowing  the  defendant  to  have  possession.  Suppose  the  agreement  had  been^ 
that  the  defendant  should  hold  as  tenant  at  will  to  the  devisees  of  Oervas  Seaton, 
or  that  the  premises  should  be  considered  as  let  to  the  defendant  for  those  whom 
it  might  concern ;  the  case  would  not  have  differed  materially  from  this,  and  the 
plaintiffs,  jointly,  would  have  been  the  proper  parties  to  sue. 

Sir  F,  FoUock  (with  whom  was  Joseph  Addison),  contri.  As  to  the  special 
count,  the  transaction  there  stated  was,  in  fact,  several  contracts  for  the  pur- 
chase of  different  lots,  upon  the  conditions  stated  in  the  count.  If  that  trans- 
action was  to  be  dismissed  as  mere  matter  of  inducement,  the  plaintiffs  ought  to 
have  shown  some  subsequent  contract  upon  the  terms  of  the  eighth  condition, 
embracing  all  the  lots.  None  such  is  proved.  As  to  the  claim  for  use  and 
occupation,  the  fact  of  a  party  being  let  into  possession  upon  an  agreement  of 
1^5341  ^P^^^*^*^  ^^^  ^^^  0^  itself  show  a  contract  upon  which  such  a  claim 
L  ^^^J  could  arise.  The  eighth  condition,  if  it  could  be  resorted  to  under  this 
ooiut,  would' not  establish  a  tenancy;  it  was  a  special  contract  for  the  payment 
of  certain  interest  on  the  purchase-money,  in  a  particular  event.  Saunders  v. 
Moigrave,  6  B.  &  C.  524,  was  a  very  different  case,  and  is  no  authority  for  the 
plaintiflSs.  In  the  present  instance  no  contract  for  iise  and  occupation  could 
arise  between  the  defendant  and  the  plaintiffs  in  respect  of  any  one  portion  of 
the  premises.  They  had  no  common  interest  in  any  part.  To  support  an  action 
for  use  and  occupation  there  must  be  either  an  occupation  by  the  defendant  and 

*  One  ground  of  the  motion  was  the  joinder  of  Hester  Edwards  as  a  plaintiff,  but  no 
dedrion  was  given  as  to  this. 
Vol.  XXXL— 16 
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title  proved  in  the  plaintiffs,  which  is  not  the  case  here ;  or  an  aetoal  contract, 
of  which  there  is  no  evidence.  The  word  *'  vendors  "  in  the  conditions  of  sale 
was  used  to  avoid  specifying  parties ;  it  does  not  enable  the  plaintiffs  to  claim 
as  landlords  if  not  otherwise  entitled. 

Lord  Denman,  C.  J.  This  case  turns  entirely  upon  the  question,  whether 
or  not  the  plaintiffs  have  jointly  made  any  contract  with  the  defendant.  Putting 
out  of  view  any  point  arising  upon  the  interest  of  Hester  Edwards,  the  matter 
for  consideration  is,  first,  whether  the  several  persons  claiming  to  stand  in  the 
situation  of  landlords  of  these  premises  have  agreed  to  become  vendors  of  them 
to  suoh  persons  as  might  become  purchasers.  There  is  no  evidence  of  any  joint 
contract  to  this  effect.  Then  it  is  said  that  the  agreement  of  sale,  as  stated  in 
the  declaration,  is  merely  inducement.  But  there  is  no  subsequent  contract 
proved.  The  undertaking  ^relied  upon  must  result  either  from  the  PIC535-J 
original  contract  of  sale,  or  from  a  joint  ownership  in  the  plaintiffs  and  ^  ^ 
occupation  under  them.  But  the  contract  proved  does  not  support  the  action, 
and  there  is  no  joint-ownership  proved.  The  plaintiffs,  therefore,  cannot  re- 
cover. 

LiTTLEDALE,  J.  The  declaration  states  a  contract  between  the  plaintiffs  and 
the  defendant  for  the  sale  and  purchase  of  the  premises ;  and  that,  in  considera- 
tion of  being  let  into  possession,  the  defendant  agreed  to  waive  the  non-fulfil- 
ment by  the  plaintiffs  of  a  part  of  the  conditions,  ^nd  to  perform  the  eighth 
condition  of  sale  for  the  payment  of  four  per  cent,  interest  as  and  for  rent,  as  if 
no  such  omission  by  the  plaintiffs  had  occurred.  But  the  evidence  did  not  show 
an  express  contract  to  that  effect,  made  by  the  defendant  with  all  the  plaintiffs^ 
and  no  such  contract  could  be  implied,  at  law,  from  the  mere  circumstance  of 
the  defendant  being  let  into  possession.  The  remedy  was  to  be  sought  in  equity. 
As  to  the  count  for  use  and  occupation,  the  eighth  condition,  under  which  the 
defendant  is  said  to  have  occupied,  supposes  that  the  vendors  shall  have  per- 
formed their  part  of  the  previous  contract,  and  provides  for  the  case  of  defaalt 
made  by  the  purchaser,  after  such  performance.  The  law  would  not  imply  that 
the  vendee  had  subjected  himself  to  such  a  condition  by  being  let  into  possession 
while  the  title  remained  uncertain.  And  supposing  that  the  defendant,  under 
the  circumstances,  had  agreed  to  be  bound  by  the  eighth  condition,  the  action 
ought  not  to  have  been  for  i;se  and  occupation ;  the  declaration  should  have 
been  special  on  the  contract  to  pay  four  per  cent.  *upon  the  purchase-  r*53gi 
money  ;  a  contract  in  the  nature  of  an  agreement  for  a  tenancy,  but  not  ^  '' 
amounting  to  that.  As  Eyre,  C.  J.,  observes  in  Naish  v,  Tatlock,  2  H.  B. 
323,  "  the  statute"  (11  G.  2,  c.  19,  s.  14)  "  meant  to  provide  an  easy  remedy 
in  the  simple  case  of  actual  occupation,  leaving  other  more  complicated  cases  to 
their  ordinary  remedy." 

Williams,  J.,  concurred. 

CoLERiDQE,  J.  As  to  the  special  count,  it  is  enough  to  say  that  there  was 
no  evidence  from  which  the  jury  could  infer  such  a  contract  as  is  there  stated ; 
though  I  do  not  mean  that  circumstances  might  not  have  arisen  from  which 
that  contract  might  have  been  implied.  But  then  it  is  contended  that  the  parties 
may  have  an  action  for  use  and  occupation,  because  the  defendant  has  come  in 
under  a  contract  of  sale  to  which  they,  as  vendors,  are  one  entire  party,  and  has 
had  a  beneficial  occupation  under  it.  Whether  there  was  a  beneficial  occupa- 
tion, upon  which  such  an  action  might  be  grounded,  it  is  not  necessary  to  exa- 
mine ;  and  perhaps  it  may  not  be  easy  to  reconcile  the  cases  upon  this  subject, 
each  of  which  has  turned  very  much  on  its  own  particular  circumstances.  Ba^ 
assuming  that  there  was  such  an  occupation,  what  is  the  evidence  of  a  permis- 
sion to  occupy,  given  by  these  four  plaintiffs  ?  It  must  be  inferred,  either  from 
the  interest  of  the  four  plaintiffs  in  the  premises,  or  from  some  contract  entered 
into  (though  not  perhaps  expressly)  by  them.  Now  there  is  clearly  no  joint 
title.  And  the  defendant's  undertaking  to  purchase  was  by  separate  agree-  r^ggyi 
ments  as  to  the  different  '''lots :  at  least  the  purchase  by  private  contract  ^ 
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was  distiDCl  from  the  purch«i8e  under  the  sale  by  auction.  Then,  the  contracts 
of  purchase  being  separate,  how  can  we  infer  from  the  terms  of  them  one  entire 
contract  after  the  purchase,  relating  to  all  the  property  ?  The  defendant  was 
let  in  under  the  eighth  condition.  Bat  that  is  a  special  contract ;  and  it  is  con- 
tained in  four  several  sets  of  conditions,  annexed  to  the  descriptions  of  the  dif- 
ferent lots.  And,  although  it  is  said  that  the  defendant  came  in  under  ''  the 
vendors,"  the  contract  with  the  vendors  must  be  looked  at  with  reference  to  the 
title  of  the  parties  for  whom  the  sale  is  made.  The  plaintiffs  have,  therefore, 
failed  to  establish  either  an  express  or  an  implied  contract. 

Rule  absolute. 


[*538]  *The  KING  v.  LANGHORN.    Jan.  23. 

To  a  quo  warranto  for  exercising  the  office  of  mayor  of  a  borough,  the  defendant  pleaded 
that  by  charter  the  corporation  had  power  to  elect  a  burgess  for  mayor,  and  that,  by 
caatom,  there  was  an  indefinite  number  of  free  burgesses,  and  the  mayor,  bailiffs,  and 
bargeaaea,  being  duly  assembled,  might  elect  whom  they  woald  for  burgess ;  that  he 
waa  elected  burgess  at  a  meeting  duly  assembled,  according  to  the  custom  of  the  bo* 
rough,  and  was  afterwards  duly  elected  mayor  according  to  the  charter.  The  Crown 
trayeraed  the  fact  that  the  meeting  at  which  he  was  made  a  burgess  was  duly  assem- 
bled. It  appeared,  at  the  trial,  that  the  meeting  was  not  held  on  a  day  appropriated 
to  the  purpose  of  electing  burgesses  ;  and  the  jury  found  that  the  custom  was  to  elect 
bargeates  by  the  burgesses  for  the  time  being,  who  were  indefinite  in  number ;  and 
that  every  resident  burgess  was  to  be  served  with  a  personal  notice  of  the  meeting, 
and,  if  he  required  it,  of  its  object;  but  that  the  custom  must  be  taken  with  the  quali- 
fication that  an  accidental  omission  to  serve  a  resident  burgess  was  not  a  violation  of 
it.  It  also  appeared  that  R.,  a  resident  borgess,  had  told  the  officer  whose  duty  it 
was  to  serve  the  notices,  that  he  need  not  serve  him,  as  he  was  frequently  absent,  and 
could  hear  tell  of  what  was  going  on.  The  officer  did  not  serve  R.,  who  was  in  fact  in 
the  borough  at  the  time  of  the  meeting.  The  jury  found  expressly  that  the  omission  to 
seire  R.,  was  accidental : 

Held,  that  the  qualification  of  the  custom,  as  to  accidental  omissions,  was  bad  in  law  ; 
and  that  the  omission  to  serve  R.,  was  not  accidental. 

Information  in  the  nature  of  a  quo  warranto,  for  exercising  the  office  of 
Mayor  of  the  borough  of  Berwick-upon-Tweed. 

The  first  three  pleas  alleged  that  the  Mayor,  by  charter,  was  to  be  elected  ac- 
cording to  a  method  specified  in  the  pleas,  from  the  burgesses. '  They  set  out 
three  different  customary  methods  of  electing  a  burgess,  and  alleged  that  the 
defendant  was  duly  elected  burgess  in  conformity  with  such  customary  methods 
respectively,  and  was  afterwards  duly  elected  mayor,  according  to  the  charter. 
The  Crown  took  issue  on  the  fact  of  the  election  as  burgess  in  conformity  with 
the  method  alleged  in  the  first  plea ;  and  to  the  second  and  third  pleas  replied 
specially  a  customary  method  of  electing  burgesses,  different  from  the  method 
alleged  in  those  pleas,  with  special  traverses  of  the  methods  therein  alleged ; 
and  the  replication  also  took  issue  on  the  fact  of  the  election  in  conformity  with 
each  method  alleged  in  the  second  and  third  pleas  respectively.  The  defendant 
joined  on  the  issues  tendered  by  the  Crown ;  and  also  took  issue  on  the  special 
r^fLock-i  traverses  of  the  customary  methods  respectively  *8et  out  in  the  second 
*-        -^  and  third  pleas ;  on  which  issues  the  Crown  joined. 

The  fourth  plea  admitted  the  constitution  of  the  borough,  and  the  nature  of 
the  office  of  mayor,  as  laid  in  the  information ;  and  alleged  that,  by  the  govern- 
ing charter  (2  Ja.  1),  the  mayor,  bailiffs,  and  burgesses  were  empowered  to 
meet  on  3Iichaelroas  day,  and  nominate  and  elect  one  of  themselves  to  be  mayor 
for  the  year  ensuing ;  that,  long  before  and  at  the  time  of  granting  the  charter, 
there  had  been  and  still  was  an  indefinite  number  of  free  burgesses,  and  that 
there  had  been  during  all  that  time,  and  still  was,  a  custom  for  the  mayor^ 
bailiffs,  and  burgesses,  for  the  time  being,  being  duly  assembled  at  a  guild  or 
meeting  for  that  purpose,  to  elect  and  choose  such  person  or  persons  to  be  a 
burgess  or  burgesses,  as  the  said  mayor,  bailiffs,  and  bargeases,  so  assembled,  or 
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the  greater  part  of  tbem,  should  think  fit,  and  for  tho  person  so  chosen,  being 
first  duly  sworn,  to  become  and  be  a  burgess ;  that  during  the  continuance  of 
the  custom,  to  wit,  on  March  23d,  1831,  the  then  mayor,  bailiffs,  and  greater 
part  of  the  burgesses,  then  and  there  duly  assembled  at  a  guild  or  meeting  of 
the  mayor,  bailiffs,  and  burgesses,  for  that  purpose,  after  due  notice  in  that  be- 
half of  such  guild  being  given  to  the  burgesses,  duly  elected  and  chose  the  de- 
fendant to  be  a  burgess ;  that  he  was  afterwards  duly  sworn  (March  29th,  1831); 
that  from  thence  hitherto  he  had  been  and  still  was  a  free  burgess  of  the  bo- 
rough ;  that,  whilst  he  was  such  burgess,  to  wit,  on  the  feast  of  St.  Michael  the 
Archangel,  1831,  the  then  mayor,  bailiff,  and  burgesses,  assembled  and  met, 
according  to  the  term  of  the  charter,  for  the  purpose  ^of  electing  a  mayor,  r^e^A-i 
and,  being  so  assembled,  nominated  and  elected  the  defendant  for  the  ^  ^ 
year  next  ensuing ;  that  he  took  all  the  requisite  oaths ;  and  from  thence  con- 
tinually till  September  29th,  1832,  was  mayor ;  and  by  that  warrant,  &c. ;  with- 
out this,  that,  &c. ;  verification.  Replication,  that  the  mayor,  bailiffs,  and  bur- 
gesses did  not  duly  assemble  at  a  guild  or  meeting  of  the  mayor,  bailiffs,  and 
burgesses,  for  the  purpose  of  electing  and  choosing  a  burgess  or  burgesses  in 
manner,  &c. ;  conclusion  to  the  country.    Joinder. 

On  the  trial  before  Lord  Ltndhurst,  C.  6.,  at  the  Northumberland  Sum- 
mer assizes,  1834,  evidence  was  given,  on  tho  part  of  the  Crown,  to  show  that 
there  was  no  particular  day,  by  charter  or  custom,  appropriated  to  the  election 
of  burgesses ;  that,  previously  to  meetings  for  that  purpose,  notice  was  given 
by  ringing  a  bell  three  times,  namely,  for  a  quarter  of  an  hour,  two  hours  be- 
fore the  guild  is  held,  and  again,  for  a  quarter  of  an  hour,  one  hour  and  a  half 
before  the  guild  is  held,  and  again,  by  ringing  the  bell  at  the  time  appointed 
for  the  meeting  of  the  guild,  the  ringing  of  the  bell  being  loud  enough  to  be 
heard  over  all  the  borough  :  and  also  by  a  serjeant  at  mace  giving  notice  per- 
sonally to  tho  resident  burgesses,  or  leaving  word  at  their  places  of  residence, 
of  the  intended  meeting,  and,  if  required,  of  the  purpose  for  which  it  was  to  be 
held.  It  appeared  also,  in  fact,  that  two  resident  burgesses  of  the  name  of 
Robertson  (a  fisherman)  and  Mace  did  not  receive  such  notice,  and  did  not  at- 
tend. The  Serjeant  at  mace  gave  evidence  that  Robertson  had  several  times, 
before  the  meeting,  told  him  not  to  summon  him,  as  he  was  frequently  out  at 
sea,  and  '''as  he  could  hear  tell  of  what  was  going  on  :^  and  that  he  had  ptcg^ii 
acccordingly  not  served  him ;  and  that  he  had  omitted  to  serve  Mace  ac-  ^ 
cidentally.  Robertson  stated  that  he  had  never  used  the  expressions  sworn  to 
by  the  seijeant  at  mace,  and  that  he  was  in  the  borough  at  the  time  of  the  elec- 
tion. The  jury  found  that  the  custom  was  as  pleaded  by  the  defendant  in  the 
second  plea :  and,  on  the  iasue  upon  the  fourth  plea,  they  found  for  the  defen- 
dant, statins  that  they  were  of  opinion  that  the  custom  was  to  give  notice  by 
ringing  the  bell  three  times,  and  also  by  serving  every  resident  burgess  with 
notice  of  the  meeting,  and  of  its  purpose,  if  the  burgess  required  to  know  the 
purpose;  but  that  the  custom  was  to  be  taken  with  the  qualification,  that  it  was 
not  violated  by  an  accidental  omission  to  serve  the  notice  upon  any  individual 
burgess ;'  and  that  the  omission,  in  the  case  of  Robertson  and  Maoe,  was  acci- 
dental. The  other  issues  were  found  for  the  Grown.  It  was  agreed  that  the 
reasons  assigned  by  the  jury  should  be  considered  as  a  special  finding ;  and  leave 
was  given  to  move  to  enter  a  verdict  for  the  Crown  on  the  issues  found  for  the 
defendant.  In  Michaelmas  term,  1834,  Atcherfyf  Serjt.,  obtained  a  rule  to 
enter  such  verdict,  or  for  a  new  trial,  on  the  grounds  that  the  service,  and 

>  According  to  one  note  of  the  evidence,  the  words  deposed  to  were  "  that  he  could 
hear  the  bell,"  not "  that  he  could  hear  tell  of  what  was  going  on." 

'  This  custom,  omitting  the  qualification,  was  the  custom  pleaded  in  the  second  plea, 
and  affirmed  by  the  verdict  on  that  plea;  and  it  was  at  first  insisted  in  argument,  that 
the  finding  on  the  second  plea  was  inconsistent  with  the  finding  of  the  qualified  cuatom 
on  the  fourth  plea;  but  this  point  was  not  ultimately  pressed. 
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notice  of  the  purpose  of  the  meeting,  were  necessary  by  law  in  the  case  of  every 
r*5421  ^^^^^^^  ^burgess;  and  also  that  the  finding  that  the  omission  was  acci- 
L  ^  dental  was  against  the  evidence.  Other  grounds  were  also  suggested ; 
but  the  judgment  of  the  Court  renders  them  immaterial.  The  arguments  on 
the  issue  as  to  the  custom  pleaded  in  the  second  plea  are  also  rendered  imma-  • 
terial  by  the  judgment  of  the  Court,  and  by  the  issues  which  were  found  for  the 
Crown. 

Sir  JF*.  Pollock,  CressweU,  Ingham,  and  Wightman,  now  showed  cause.  The 
first  question  is,  whether  the  custom,  as  found  by  the  jury,  and  with  the  qualifi- 
cation which  they  have  incorporated  into  it,  be  necessarily  a  bad  question  :  the 
second  is,  whether  it  has  been  complied  with.  The  first  question  alone  can 
have  any  reference  to  the  motion  for  entering  a  verdict  for  the  crown  on  the  last 
issue  found  for  the  defendant;  the  second  question  would  merely  relate  to  the 
motion  for  a  new  trial,  which  would  be  granted  only  on  payment  of  costs.  As 
to  the  first,  it  cannot  be  necessary  that  notice  should  in  every  case  be  given  to 
every  voter.  Persons  not  summoned  might  in  fact  attend  and  concur  in  the 
election,  which  is  enough  to  show  that  there  may  be  a  lawful  assembly  without 
notice  being  given  to  every  single  elector ;  Rex  v,  Chetwynd,  7  B.  &  C.  696 ; 
Rex  V.  Theodorick,  8  East,  533.  See  Musgrave  v,  Nevinson,  2  Ld.  Kaym. 
1358.  Therefore  the  qualification  of  the  custom  is  not  necessarily  incon- 
sistent with  law.  Indeed  a  custom  to  serve,  under  all  circumstances  what- 
ever, a  personal  notice  on  every  elector,  would  be  a  custom  requiring  what,  in 
the  great  majority  of  cases,  would  be  impossible.  As  to  the  second  question, 
there  was  evidence  to  support  the  finding  of  the  jury.  With  respect  to  Mace, 
p^crjon  the  jury  *could  not,  on  the  evidence,  find  otherwise.  As  to  Robertson, 
I-  -'he  had  a  right  to  waive  his  claim  to  a  notice.  [Lord  Denman,  C.  J. 
Is  it  not  a  duty  in  every  elector  to  attend  ?  How  then  can  he  make  such  a 
waiver  ?]  There  may  be  a  difference,  as  to  this,  between  a  select  and  an  indefinite 
body.  Where  every  corporator  has  an  equal  voice,  as  in  the  present  case,  each 
vote  expresses  only  the  will  of  the  individual,  no  one  representing  any  interests 
but  his  own ;  the  attendance,  therefore,  is  a  mere  personal  privilege,  which  may 
be  waived.  But,  where  the  body  is  select  and  definite,  each  member  is  intrusted 
with  the  duty  of  deciding  for  others ;  and  this  is  a  delegated  power  which  he 
cannot  renounce.  Again,  in  the  case  of  a  definite  body,  no  valid  act  can  be 
done  unless  a  majority  of  the  entire  number  be  present;  but  the  acts  of  an  in- 
definite body  are  valid,  if  done  by  the  majority  of  the  persons  present,  however 
small  a  fraction  that  may  be  of  the  body  at  large.  In  the  latter  case,  therefore, 
as  the  absence  of  an  individual  is  less  important,  the  service  of  notice  is  of  less 
consequence.  Again,  the  waiver  here  was,  not  of  the  right  of  attendance,  but 
of  the  ceremony  of  notice,  which  is  only  for  the  convenience  of  the  burgess ;  in 
spite  of  that  waiver,  the  burgess  may  mean  to  attend,  taking  on  himself  the 
burden  of  watching  for  the  meetings.  Again,  after  the  seijeant  had  under- 
stood that  Robertson  was  likely  not  to  be  in  the  borough,  his  omission  to  serve 
him  was  a  mere  accident,  arising  from  incorrect  information.  Suppose  a  burgess 
was  to  tell  the  seijeant  at  mace  that  he  should  be  certain  to  hear  the  bell,  or  to 
hear  of  the  notice  from  his  neighbors,  and  that  therefore  the  seijeant  need  not 
r*5441  ^^^  ^^™  personal  notice;  could  it  be  '''said,  that  an  omission  accordingly 
^        ^  made  by  the  serjeant  was  otherwise  than  bon&  fide  and  accidental  ? 

Atcherliy,  Seijt.,  and  CoUman,  contrk.  First,  as  this  election  did  not  take 
place  on  a  day  appropriated  to  the  purpose,  there  ought  to  have  been  notice  to 
every  resident  elector  of  the  meeting,  and  of  its  object ;  and  the  omission  to 
summon  one  vitiates  the  meeting ;  Rex  v.  The  Mayor  of  Shrewsbury,  Ca.  K. 
B.  Temp.  Hardw.  147,  S.  C.  2  Str.  1051,  asKynaston  v.  The  Mayor  of  Shrews- 
bury, Rex  V,  Hill,  4  B.  &  C.  426,  Rex  v.  Tucker,  1  Barnard,  K.  B.  26,  Rex  v. 
Mayor  of  Liverpool,  2  Burr.  723,  Rex  v.  Mayor  of  Doncaster,  2  Burr.  738.  It  is 
true  that  it  was  held,  in  Rex  v.  Chetwynd,  7  B.  &  C.  695,  that  if  all  the  electors 
be  presenti  and  concur^  the  want  of  notice  is  immaterial.     Here,  however,  two 
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electors,  who  were  not  summoned,  did  not  attend.  Besides,  Rex  v.  Cbetwynd, 
7-B.  &  C.  695,  was  the  case  of  a  select  body.  Bat  in  Rex  i?.  Hill,  4  B.  &  C. 
426,  where  the  election  was  by  the  body  at  large,  notice  of  the  object  of  the 
meeting  was  held  requisite ;  and  this  distinction  is  expressly  relied  upon  by  Lord 
Tenterden,  in  Rex  t?.  Puleford,  8  B.  &  C.  354.  If  an  accidental  omission  of 
one  do  not  vitiate  the  election,  an  accidental  omission  of  all  would  not :  yet,  if 
a  custom  were  pleaded,  that  notice  to  all  might  be  omitted,  provided  this 
happcnod  by  accident,  such  a  custom  would  unquestionably  be  bad  on  the  face 
of  it.  The  jury,  it  is  true,  have  found  the  custom,  as  qualified;  but  if  such  a 
qualification  be  illegal,  or  not  pertinent,  their  finding  must  be  disregarded; 
Friddle  and  Napper's  Case,  11  Rep.  10  b,  13  a;  Townsend's  Case,  Plowd.  114. 
Again,  supposing  *the  qualified  custom  to  be  good,  it  has  not  been  pur-  p|(C4c-) 
sued  in  fact.  If  there  be  a  customary  method  of  notice,  other  than  that  L  ^ 
which  ordinarily  prevails,  it  must  be  strictly  followed ;  Rex  v.  May,  5  Burr. 
2681.  Here  the  serjeant  at  mace  intentionally  omitted  to  serve  Robertson  with 
notice ;  that  was  the  evidence  of  the  defendant's  witnass,  which  must  conclude 
him  ;  and  the  jury  by  their  finding  mean  no  more  than  that  the  omission  was 
not  from  any  corrupt  or  fraudulent  motive.  Neither  can  this  omission  be  made 
good  on  the  ground  of  Robertson's  waiver ;  for  Robertson  had  no  power  to  waive 
a  summons  by  which  he  was  to  be  called  on  to  perform  a  duty.  If  one  burgess 
might  waive,  all  might;  and  then  there  would  be  an  election  without  notice  at 
all.     {Ilogyins  on  the  same  side  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  It  is  perfectly  clear  to  me  that  the  verdict  must  be 
entered  for  the  Crown,  on  the  last  issue  found  for  the  defendant.  The  question 
is,  whether  the  meeting  was  duly  assembled.  The  jury  find  that  it  was,  subject 
to  the  question  whether  such  finding  be  warranted  by  faots  which  they  also  find. 
Those  facts  are,  that  the  custom  is  for  all  resident  burgesses  to  receive  a  personal 
summons;  and  that  the  resident  burgesses  did  not  receive  such  summons.  The 
jury  give  their  opinion  that  the  custom  stated  ought  to  be  received  with  the 
qualification,  that  an  omission  by  accident  does  not  vitiate;  that  is,  that  a  custom 
to  summon  all,  means  a  custom  to  summon  all,  subject  to  accident.  If  so,  the 
verdict  ought  to  stand  for  the  defendant.  But  I  think  that  that  is  not  so ;  and 
that  an  accidental  omission  does  not  excuse  the  officer.  If  it  *did,  I  r^^iQ-i 
fear  that  accidental  omissions  would  soon  become  intentional  ones.  Be-  ^  -* 
sides  this,  one  omission  was  not  accidental.  It  was  made,  merely  because  the 
burgess  told  the  officer  not  to  summon  him,  as  he  was  generally  away  from 
home.  It  is  clear  from  authority  and  principle  that  this  furnished  no  excuse 
for  the  officer's  omitting  to  summon  the  burgess.  The  reason  has  been  properly 
assigned  at  the  bar,  namely,  that  attendance  was  a  public  duty  on  the  part  of 
the  Durgess  :  and  this  was  admitted,  on  the  other  side,  to  be  true  in  the  case  of 
a  select  body;  but  it  was  argued  that,  in  the  case  of  an  indefinite  body,  the  rule 
was  different.  That  is  a  distinction  to  which  I  cannot  assent.  The  public  have 
a  right  to  the  security  arising  from  the  service  of  notice ;  and  nothing  but  actual 
impossibility  will  cure  the  omission.  I  come  to  this  conclusion  with  great  regret, 
because  much  inconvenience  may  be  produced  with  respect  to  titles  affected  by 
the  omission.  This,  however,  must  always  follow  where  a  party  is  unduly 
placed  in  office.  And  on  the  other  hand,  the  conclusion  of  law  to  which  I  come 
gets  rid  of  the  examination  into  motives,  and  simply  lays  down  the  clear  and 
intelligible  duty  of  summoning  all  the  electors,  so  as  to  exclude  the  possibility 
of  an  unfair  advantase  being  taken. 

LiTTLEDALE,  J.  I  am. entirely  of  the  same  opinion.  (After  reading  the 
fourth  pica ;  and  the  words  of  the  issue  joined  upon  it,  his  Lordship  said): 
The  other  pleas,  which  set  up  various  particular  customs,  we  may  for  the  present 
treat  as  if  they  were  not  on  the  record.  The  question  then  is,  whether  the 
moetinff  at  which  the  defendant  was  elected  a  burgess  was  duly  assembled.  It 
seema  tnat  the  usage  and  custom  was  to  serve  a  personal  ^notice  on  all  r^cciTi 
'^he  resident  burgesses.     But  then  the  jury  find  also  that  if  any  burgess  *- 
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were  omitted  by  accident,  not  design,  the  custom  was  still  complied  with.  The 
reason  for  not  sammoning  Robertson  appears  to  have  been,  that  he  had  told. the 
Serjeant  not  to  summon  him.  The  omission  would,  therefore,  take  place  without 
any  corrupt  motive.  If  the  serjeaut  had  met  Robertson,  he  might,  perhaps, 
have  given  him  notice  :  that  would,  however,  have  been  pure  accident,  for  the 
Serjeant  made  no  inquiry  for  him.  Robertson,  according  to  the  Serjeant's  evi- 
dence, had  dispensed  with  the  service.  But,  whatever  instructions  the  serjeant 
had  received  from  Robertson,  he  was  still  bound  to  serve  the  notice  upon  him  : 
for,  supposing  that  Robertson  had  not  altered  his  mind  in.  the  interval,  which 
might  have  happened,  still  it  is  the  duty  of  every  burgess  to  attend  the  corpo- 
rate meetings,  althou^  he  may  not  intend  to  take  any  particular  part  in  the 
proceedings.  Robertson,  therefore,  had  no  power  to  give  a  dispensation  to  the 
officer.  But,  further,  I  think  that  the  qualification  of  the  custom  found  by  the 
jury  ought  not  to  be  taken  into  consideration  at  all.  They  find  indefinitely,  and 
without  any  limitation,  that  the  custom  is  complied  with,  wherever  the  admis- 
sion has  been  by  accident,  and  not  by  design.  According  to  this,  there  might 
be  any  number  of  accidental  omissions :  such  a  qualification  cannot  be  good. 
Suppose,  however,  that  the  plea  had  specially  set  out  the  qualified  custom  found 
by  the  jury ;  and  the  question  arose  whether,  in  Robertson's  case,  it  had  been 
complied  with.  It  would  be  clear  that  it  had  not  been  complied  with ;  for  the 
r*^-iR1  ^^^J^^^^  never  intended  to  summon  '*'him,  and  omitted  him,  not  by  acci- 
■-  -*  dent,  but  by  design,  although  not  from  a  fraudulent  motive.  Therefore 
I  am  of  opinion,  first,  that  the  qualification  of  the  custom  is  not  good  in  law ; 
secondly,  that  the  fact«  do  not  support  the  verdict,  even  supposing  the  qualifica- 
tion good.  Then  the  question  is,  whether  this  be  merely  a  finding  against 
evidence  (in  which  case  we  should  grant  only  a  new  trial),  or  whether  the  facts 
be  fio  presented  as  to  show  that  the  verdict  should  be  entered  for  the  Crown.  I 
think  the  custom  as  found  by  the  jury  not  good  in  law.  What  then  would  be 
the  use  of  sending  the  case  to  a  new  trial?  On  these  facts,  the  jury  could  not 
find  more  favorably  for  the  defendant  than  they  have  done ;  and,  supposing  their 
finding  turned  into  a  special  verdict  (for  that  is  the  way  in  which  we  are  to  con- 
sider the  case),  the  judgment  must  be  for  the  Crown.  The  rule,  therefore,  must 
be  made  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  Whether  the  meeting  was  duly 
assembled  is  a  question  of  law.  It  appears  that  the  finding  of  the  jury  is  to  be 
entered  according  as  the  Court  shall  direct  upon  the  evidence ;  and  we  are  there- 
fore to  look  at  the  evidence.  Now  the  fact  is,  that  Robertson  was  omitted,  not 
by  accident,  but  in  pursuance  of  a  previous  arrangement :  that  was  an  omission 
by  design.  Such  an  arrangement  left  it  open  for  Robertson  to  change  his  mind, 
and  did  not  authorize  the  officer  to  omit  the  service. 

Coleridge,  J.  I  am  of  the  same  opinion.  I  should  be  glad  if,  on  these 
pleaSy  I  could  come  to  a  different  conclusion  without  its  involving  such  conse- 
r*5491  4^^°^^^  ^^  *have  been  intimated  by  my  Lord  Chief  Justice,  and  that 
L  ■'we  were  not  bound  to  go  the  length  of  saying  that  a  verdict  must  be . 
entered  for  the  Crown.  But  the  law  is  that,  when  a  meeting,  whether  for  elec- 
tion or  amotion,  takes  place  on  a  day  not  appropriated  to  that  purpose  by  the 
oonstitution  of  the  borough,  notice  must  be  given  to  all  the  members ;  and  here 
the  customary  mode  of  giving  such  notice  is  found.  It  is,  however,  said  that, 
on  this  finding  of  the  jury,  the  custom  found  substantially  involves  the  qualifi- 
cation, that  an  accidental  omission  does  not  violate  the  custom.  It  is  not  neces- 
sary to  say  whether  such  a  qualification  could  be  good.  It  is  argued,  that  the 
omission  here  was,  in  reality,  accidental,  inasmuch  as  Robertson  had  informed 
the  Serjeant  that  he  should  be  absent,  and  that,  therefore,  the  serjeant  need  not 
serve  him ;  that,  consequently,  the  serjeant  presumed  him  to  be  absent,  and 
omitted  to  serve  him  from  ignorance  that  the  fact  was  otherwise.  The  evidence 
docs  not  bear  that  out :  the  omission  is  referable  to  the  unlawful  dispensation 
given,  in  the  first  instance  by  Robertson.     Even  a  member  of  an  indefinite  body 
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held  and  enjoyed  by  such  owners  or  proprietors,  and  their  respective  tenants 
and  occupiers  of  the  said  messuages  or  cottages  only,  as  a  common  pasture  in 
such  manner  as  the  said  commissioners  should,  by  their  award,  direct.  The 
plea  then  stated  that  the  commissioners  set  out,  allotted,  and  awarded,  as  a 
common  pasture  to  be  used,  stocked,  and  enjoyed  by  the  owners  and  proprietors 
of  commonable  messuages  or  cottages,  and  their  respective  tenants  or  occu- 
piers of  the  said  messuages  and  cottages  only,  having  right  of  common  upon 
the  respective  commons  of  G.  known  as  the  East  and  West  Commons,  the  fol- 
lowing plots  of  land  or  ground  :  East  Common  Allotment,  &c. — West  Common 
Allotment  (being  the  close  in  which,  &c.), — and  unto  and  for  the  owners  aud 
proprietors  of  commonable  messuages  or  cottages  and  toftsteads,  and  their  re- 
spective tenants  or  occupiers  of  the  said  messuages  and  cottages  having  right 
of  common  upon  the  West  Common  *in  6.  aforesaid,  one  plot  of  land  or  p|.Rr  n 
ground  (^being  the  said  close  in  which,  &c.)  containing,  &c. ;  and  the  I-  "^  ^ 
commissioners  did  thereby  award  that,  from  the  13th  of  May  to  the  23d  of  No- 
vember in  every  year,  every  owner  or  occupier  of  any  commonable  messuage, 
or  cottage  or  toftstead,  being  the  site  of  an  ancient  commonable  messuage  or 
cottage  within  the  said  parish  according  to  the  list  contained  in  the  schedule 
thereunto  annexed,  might  stock  upon  the  said  West  Common  two  cows  for 
every  such  messuage,  cottage,  or  toftstead:  the  plea  then  alleged  that  in  the 
said  list  the  commissioners  inserted  the  said  messuage  of  the  defendant  as  one 
of  the  messuages  in  respect  of  which  the  owner  or  occupier  thereof  might  use, 
stock,  and  enjoy  the  said  West  Common,  being  the  said  close  in  which,  jcc.,  as  a 
common  of  pasture,  in  the  manner  and  during  the  said  times  in  that  behalf 
specified  in  the  said  award.  The  defendant  then  Justified  by  virtue  of  the  act 
and  award  in  respect  of  his  seisin  and  occupation  of  the  messuage,  and  of  his 
right  of  common  appurtenant  thereto.  The  replication  traversed  the  right  of 
common  until  the  award  in  manner  and  form  as  alleged  in  the  plea.  Issue 
thereon. 

There  were  six  more  pleas ;  but  this  latter  part  of  the  record  was  before  the 
Court  upon  demurrers,  and  judgment  was  given  upon  it  for  the  plaintifiis,  in 
Trinity  term,  1833.*  The  issues  to  the  country  *were  tried  before  Bo-  r*555i 
BANQUET,  J.,  at  the  Huntingdonshire  Summer  assizes,  1834.  ^        ^ 

The  plaintiffs  put  in  the  act  of  parliament  mentioned  in  the  fourth  plea,  and 
two  charters,  one  of  14  John,  and  the  other  of  2  James  1.  This  last  (the  Latin 
original  of  which  was  put  in,  with  a  translation)'  grants  that  the  town  of  Gume- 
cester,  otherwise  Godmanchester,  shall  be  one  body  corporate  and  politic  by  the 
name  of  the  bailiffs,  assistants,  and  commonalty  of  the  borough  of  Gumecester, 
otherwise  Godmanchester,  in  the  county  of  Huntingdon }  and  further  ^*  that, 
from  henceforth  from  time  to  time  for  ever,  there  may  and  shall  be  in  the 
borough  aforesaid  two  of  the  honestest  and  discreetest  burgesses  in  the  said 
borough,  chosen  in  form  hereafter  in  these  presents  mentioned,  who  shall  he 
named  bailiffs  of  the  said  borough  :  and  also  that  there  may  and  shall  be  in  the 
borough  aforesaid  twelve  other  of  the  honestest  and  discreetest  burgesses  of 
the  said  borough,  chosen  in  form  hereafter  in  these  presents  mentioned,  who 
shall  be  named  assistants  of  the  said  borough ;  which  two  bailiffs  and  twelve 
assistants  for  the  time  being  shall  be  of  the  common  council  of  the  said  borough : 
and  that  the  said  twelve  assistants  for  the  time  being  shall  be  from  time  to  time 

*  The  Bailiffs  of  Godmanohester  v.  Phillips,  6  B.  &  Ad.  198,  where  the  act  is  more  folljr 
set  out.  It  was  held,  in  that  case,  that  the  act  did  not  authorize  the  commissioners  to 
extend  the  benefit  of  their  allotments  in  lieu  of  common  to  occupiers  who  were  not  free- 
men ;  and  that  the  award  itself  did  not  purport  to  do  so.  But,  on  the  pleadings  there, 
the  defendant  was  held  to  have  admitted  that,  antecedently  to  the  act  and  award,  he  bad 
no  right  of  common  as  occupier  only,  without  being  a  freeman.  This  was  the  question 
of  fact  raised  by  the  joinder  on  the  replication  to  the  fourth  plea,  abstracted  in  the 
text  above. 

'  The  English  translation  here  giyen  is  from  that  put  in.  There  is  another  transls- 
some  respects  more  correct,  in  Fox's  History  of  Godmanchester,  ch.  vii.  p.  183. 
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assistants  and  helpers  to  the  hailiffs  of  the  said  borough  for  the  time  being,  in 
all  causes,  businesses,  and  matters,  touching  and  concerning  the  said  borough. 
And,  further,"  '^  that  the  bailiffs  and  assistants  for  the  time  being  of  the  said 
borough,  or  the  greater  part  of  them,  of  whom  the  bailiffs  for  the  time  being  we 
r*5581  ^^^^  ^^^^^  ^^  ^^^  \S{^^  ballivi  et  assisteutes  burgi  prsedicti  pro  tempore 
^  ^  e:|istentes,  Tel  major  pars  eorum  (quorum  ballivos  burgi  praedicti  pro 
tempore  existentes  duos  esse  volumus)],  upon  public  summons  given  them,  and 
being  for  that  end  assembled,  may  and  shall  have  full  power  and  authority  from 
time  to  time  of  granting,  ordaining,  and  making  of  laws,  statutes,  constitutions, 
decrees,  and  ordinances  whatsoever  in  writing  reasonably,  which  to  them  or  the 
greatest  part  of  them,  of  which  the  bailiffs  we  will  shall  be  two  [qu»  eis  aut 
majori  parti  eorum  (quorum  ballivos  burgi  prssdicti  pro  tempore  existentes  duos 
esse  volnmus)],  seem  good,  wholesome,  honest,  profitable,  and  necessary,  as  shall 
seem  so  to  be  according  to  their  sound  discretions,  for  the  good  regimen  and 
government  of  the  said  borough,  and  of  all  and  singular  the  officers,''  &c.,  <'and 
other  matters  and  causes  whatsoever  concerning  the  said  borough  or  any  way 
appertaining."  The  charter  appointed  the  first  bailiffs  and  the  first  assistants^ 
the  latter  to  hold  for  life,  unless  removed  for  bad  behavior,  &c.,  or  some  other  rea- 
sonable cause,  ''  by  the  bailiffs  and  assistants  of  the  said  borough  for  the  time 
being,  or  the  major  part  of  them,  of  which  part  the  bailiffs  of  the  said  borough 
we  will  shall  be  two  [per  ballivos  et  assistentes  ejusdem  burgi  pro  tempore  ex- 
istentes, vel  per  majorem  partem  eorundem,  quorum  ballivos  ejusdem  burgi  pro 
tempore  existentes  duos  esse  volumus]."  The  charter  then  gave  directions  as  to 
the  future  election  and  removal  of  the  bailiffs,  and  proceeded  as  follows  :  ''  And 
we  further  will  that,  whensoever  it  shall  happen  that  one  or  more  of  the  afore- 
said twelve  assistants  of  the  borough  aforesaid  die,  or  be  removed  from  their 
r*5571  ^^^^  ^^  assistants  of  the  said  ^borough,  for  any  reasonable  cause,  which 
'-  -'  said  assistants  or  any  one  or  more  of  them,  themselves  not  well  behav- 
ing in  their  office,  we  will  shall  be  removed  at  the  good  pleasure  of  the  bailiffs 
and  assistants  of  the  borough  aforesaid,  for  the  time  being,  or  the  greater  part  of 
tbem"  (without  the  quorum  clause),  "  that  then  and  so  often  it  may  and  shall 
be  lawful  for  the  bailiffs  and  assistants  of  the  borough  aforesaid,  then  living  or 
remaining,  or  the  greater  part  of  them"  (without  the  quorum  clause),  ''  to  elect, 
Dominate,  and  appoint  one  or  more  others  of  the  burgesses  and  inhabitants  of 
the  said  borough,  into  the  place  or  places  of  him  or  them  assistant  or  assistants 
of  the  borough  aforesaid,  so  happening  to  die  or  be  removed,  to  fill  the  afore- 
siid  number  of  twelve  assistants ;"  &c.  (the  charter  then  directed  the  party 
elected  to  be  sworn),  ''  and  thus  from  time  to  time  as  often  as  circumstances  re- 
quire." The  same  expressions  respecting  the  elective  body  (with  the  quorum 
clause)  occurred  with  respect  to  the  elections  of  recorder  and  town  clerk,  and 
also  with  respect  to  the  annual  election  of  the  bailiffs ;  but,  in  cose  of  a  bailiff 
djingin  office,  or  being  amoved,  the  successor  was  to  be  chosen  by  the  assistants 
for  the  time  being,  or  the  greater  part  of  them. 

For  the  purpose  of  proving  their  possession  of  the  locus  in  quo,  the  plaintiffs 
called  a  witness,  who,  being  examined  on  the  voir  dire,  said  that  he  had  been  an 
assistant  and  freeman,  but  that  he  had  been  disfranchised,  and  had  resigned  his 
office  and  freedom.  On  being  examined  further,  as  to  the  disfranchisement  and 
resignation,  he  stated  that,  at  an  assembly  of  the  bailiffs  and  assistants,  he  had 
given  in  his  resignation,  which  had  been  accepted.  He  was  then  asked,  by  the 
r*d581  *<^^^^°<^<^Q^'b  counsel,  how  many  and  what  corporators  had  been  present 
^  -'at  the  meeting.  The  counsel  for  the  plaintiffs  objected  to  this  course  of 
examination,  on  the  ground  that  the  declaration  of  the  witness  that  he  had  been 
disfranchised  was  conclusive  on  the  voir  dire.  The  learned  Judge  ruled  that 
the  examination  might  be  proceeded  in  ;  and  the  witness  answered  that  the  book 
would  show,  referred  to  a  book  then  in  court,  in  which  the  proceedings  of  the 
assembly  were  entered.  The  defendant's  counsel  proposed  to  put  it  in,  for  the 
purpose  of  ascertaining  whether  the  meeting  was  a  regular  one ;  and  the  plain- 
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tiffs'  connsel  objected,  on  the  ground  that  the  parol  evidence  was  sufficient  to 
negative  the  incompetency.  The  learned  Judge  ruled  that  the  book  might  be 
put  in.  It  then  appeared  bj  the  entry  that  the  meeting  had  consisted  of  the 
two  bailiffs  and  six  assistants;  and  the  witness  stated  that,  at  the  time  of  the 
assembly,  there  were  but  eight  assistants  in  the  corporation,  including  the  wit- 
ness. The  witness  then  executed  the  following  instrument,  which  was  signed 
and  sealed  by  him : — *'  Know  all  men  by  these  presents,  that  I,  William  Reeve, 
of  Godmanchester,  in,"  &c., ''  have  remised,  released,  and  for  ever  quitted  claim, 
and  confirmed,  and  by  these  presents  do  remise,"  &c., ''  unto  the  bailiffs,  assist- 
ants," &c.,  of  0.,  ''  all  my  right,  title,  and  interest,  as  a  freemen  of  the  said 
borough,  or  as  occupier  of  any  commonable  messuage  or  premises  whatsoever, 
and  especially  all  interest  in  and  to  all  the  lands,  tenements,  and  other  posses- 
sions belonging  to  the  said  borough,  and  especially  to  all  profits  of  common  on 
the  West  Common,  and  to  all  privileges  whatsoever  belonging  to  me  as  a  free- 
man of  the  said  borough,  and  all  rights  whatsoever  relating  to  or  connected  with 
an  *action  now  trying  between  the  corporators  of  Godmanchester  and  rtRgo-i 
William  Phillips,  but  of  and  from  the  same  shall  stand  and  be  for  ever  ^  -' 
barred  and  excluded  by  these  presents.  In  witness  whereof,"  &c.  The  defen- 
dant's counsel  contended  that  neither  the  supposed  resignation  and  disfranchise- 
ment, nor  the  release,  rendered  the  witness  competent :  the  learned  Judge,  how- 
ever, after  directing  the  name  of  the  witness  to  be  endorsed  on  the  record  under 
Stat.  3  &  4  W.  4,  c.  42,  s.  27,  received  the  evidence,  giving  leave  to  the  defen- 
dant to  move^for  a  nonsuit,  in  the  event  of  no  other  evidence  being  produced. 

Other  evidence  was  then  given  of  acts  of  ownership  by  the  corporation  over 
the  locus  in  quo. 

In  answer  to  the  plaintiffs'  proof  of  possession,  the  award  was  put  in,  by 
which  it  appeared  that  the  commissioners  had  allotted  to  the  corporation  19  A. 
1  R.  16  p. ;  and  the  defendant  gave  evidence  that  this  amounted  to  one-twentieth 
part  of  the  waste  and  common  lands  in  the  parish  of  Godmanchester;  which 
evidence  was  given  for  the  purpose  of  showing  that  the  plaintiffs  had  received 
a  compensation  for  their  rights  over  the  locus  in  quo,  under  the  act  of  parlia- 
ment. .The  plaintiffs,  in  reply,  called  witnesses,^  who  proved  that,  including 
certain  balks  or  strips  of  uncultivated  land,  lying  between  the  cultivated  parts 
of  the  common  and  the  land  in  the  hands  of  private  proprietors,  the  wastes  and 
commons  were,  on  the  whole,  more  than  twenty  times  as  extensive  as  the  part 
allotted  to  the  corporation  under  '''the  award.  Acts  of  ownership  on  the  r:»:55()] 
balks  were  proved  by  the  plaintiffs.  *- 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  locus  in  quo  was  the 
plaintiffs'  soil,  and  whether  the  defendant  had,  until  the  time  of  the  award,  a 
right  of  common  appurtenant  to  his  messuage.  He  made  no  remarks  to  the 
jury  on  the  subject  of  the  balks,  as  distinguished  from  the  other  parts  asserted 
to  be  common.  Verdict  for  the  plaintiffs  on  both  issues.  In  Michaelmas  ternii 
1834  (November  8).- 

Biggs  Andrews  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had,  on  the  following  grounds.  The  witnesses  were  in- 
competent, as  members  of  the  corporation,  and  their  competency  was  not  re- 
stored by  the  supposed  resignation  and  disfranchisement,  nor  by  the  release ;  nor 
is  the  Stat.  3  &  4  W.  4,  c.  42,  s.  26,  applicable.  Further,  the  omission  of  the 
learned  Judge  to  point  out  to  the  jury  the  law  as  to  the  balks  was  a  misdirec- 
tion. The  Jbalks  are,  by  presumption  of  law,  the  property  of  the  owner  of  the 
adjoining  soil.  [Taunton,  J.  Is  there  such  a  presumption  ?  The  common  in- 
stance of  a  presumption  of  that  kind  is  in  the  case  of  roads.  Balks  are  strips  of 
land  lying  between  lands  which  are  private  property  :  if  the  presumption  be  as 

]  On  the  subsequent  motion  it  was  urged  that  this  evidence  might  have  been  given  in 
chief,  and  ought  not  to  have  been  admitted  in  reply ;  bat  the  rule  was  not  granted  on 
this  ground. 

>  Before  Lord  Dbnmah,  C.  J.,  Tauntov,  Patteson,  and  Williams,  Jb. 
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joa  state,  il  is  at  any  rate  not  so  familiarly  known.]  The  presumption  is  much 
stronger  in  the  case  of  balks  than  of  roads.  The  road  may  be  used  by  all  the 
king's  subjects :  no  one  but  the  owner  can  use  the  balk,  which  is  commonly 
rc^BH  ^^^^^  ^^'  turning  the  plough,  the  land  up  to*it  having  been  all  ploughed. 
I-  -'  [Lord  Dbnman,  C.  J.  The  learned  Judge  and  the  jury,  perhaps,  con- 
sidered that  the  evidence  which  tended  to  show  the  balks  to  be  part  of  the 
wastes  and  commons,  outweighed  the  presumption  for  which  you  are  contending.] 
But,  if  the  presumption  had  been  explained  to  the  jury,  they  would  have  re* 
quired  stronger  evidence  on  the  other  side.  The  onus  of  proof  would  then  have 
been  thrown  entirely  on  the  plaintifis.^ 

Lord  DsNMAN,  C.  J.  Take  a  rule  as  to  the  competency  of  the  witness. 
On  the  other  points  we  will  confer  with  the  learned  Judge.      Our,  adv.  vuU. 

Afterwards,  in  the  same  term  (November  25th),  Lord  Denbian,  C.  J.,  said 
that  the  rule  must  be  refused  on  all  the  points,  except  that  upon  which  it  was 
already  granted. 

The  case  was  argued  in  this  term,  January  25th  and  28th.' 

Kelfy,  Malihy^  and  John  Bayley,  showed  cause. 

There  is  no  ground  for  a  nonsuit,  as  there  was  evidence  of  possession  indepen- 
dent of  that  given  by  the  witnesses  whose  competency  is  questioned.  But  the 
rule  most  be  discharged  altogether. 

First,  the  witness's  assertion,  on  the  voir  dire,  that  he  had  resigned  and  had 
been  disfranchised,  is  conclusive.  The  rule  is  that  parol  evidence  on  the  voir 
1^5621  ^^^  ™^^  '''either  raise  or  remove  objections  to  the  competency  without 
I-  ^  the  production  of  documents  of  which  the  effect  is  given  by  the  parol 
evidence ;  Butchers'  Company  v,  Jones,  1  Esp.  160,  Rex  v,  Oisbum,  15  East, 
57.  [CoLEBiDOB,  J.  If  the  document  be  in  fact  produced  it  ought  to  be  re- 
ferred to;  Butler  V.  Carver.  2  Stark.  433.  Lord  Penman,  C.  J.  The  refe- 
rence of  the  witness  to  the  book  comes  to  much  the  same  thing  as  if  he  had 
produced  the  book.]  The  rule  ought  to  be  confined  to  this,  that  the  document 
may  be  put  into  the  witness's  hands.  [Colebidoe,  J.  Do  you  contend  that, 
if  a  witness  say  that  he  takes  no  interest  in  a  will,  and  the  will  be  on  the  table 
of  the  court,  it  cannot  be  looked  at  for  the  purpose  of  ascertaining  whether  the 
witnesa  has  in  truth  an  interest  ?]  The  Judge  may  direct  the  witness  to  look  at 
it,  and  to  say,  after  he  has  done  so,  whether  he  persist  in  his  answer ;  but  the 
Court  will  not  look  at  it :  the  reason  is,  that  the  incompetency  rests  on  the  motive 
operating  on  the  witness's  mind  by  his  belief  that  he  has  an  interest.  This  was 
the  course  adopted  in  Homan  v.  Thompson,  6  C.  &  P.  717.  In  Ferryman  v. 
Steggall,  5  C.  &  P.  197,  a  witness  was  allowed  to  give  parol  evidence  on  the 
voir  dire  of  his  discharge  under  the  Insolvent  Debtor's  Act,  in  order  to  show  his 
competency,  though  the  objection  to  the  competency  arose,  not  upon  any  answer 
of  the  witness  himself,  but  on  the  opening  of  the  counsel  who  caUed  him.  If 
the  practice  were  otherwise,  the  Judge  at  Nisi  Prius  would  have  several  issues 
to  try :  here,  for  instance,  he  would  have  to  tiy  several  issues  in  quo  warranto ; 
1^5631  ^^^  ^^  would  have  to  determine  both  Jaw  and  fact  on  the  voir  *dire. 
^  ^  [CoLE&iDaB,  J.  Must  not  you  then  carry  your  objection  further,  and 
contend  that  the  counsel  objecting  to  the  competency  cannot  cross-examine  the 
witness  as  to  the  way  in  which  his  competency  has  been  restored?]  Perhaps  on 
principle  the  rule  ought  to  be  carried  to  that  length :  but  here  it  is  necessary 
only  to  say  that  the  parol  evidence  must  be  conclusive.  A  party  cannot  come 
to  trial  prepared  to  contest  every  incidental  issue  of  this  kind.  Suppose  a  bank- 
rupt, on  the  voir  dire,  says  that  he  has  obtained  his  certificate  and  released  his 
■nrpius :  can  the  Court  enter  into  an  examination  as  to  the  number  of  creditors 
who  have  signed  the  certificate,  and  the  amount  of  their  debts,  and  the  propor- 
tion to  the  number  of  other  creditors,  and  the  amounts  of  the  debts  of  these  latter  ? 

*  There  were  two  other  grounds  of  motion,  which  it  is  not  thought  necessary  to  state. 
As  to  eoe,  see  page  669,  note  (aV  ant^. 

*  Before  Lord  Bbxhah,  G.  J.,  LmuDALS,  Wxluams,  and  Goubidqi,  Jb. 
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owner  of  a  coaob  for  mischief  done  to  the  plaintiff  bj  negligent  driving,  the 
driver  of  the  defendant's  ooach»  was  a  good  witness  for  the  defence ;  the  learned 
Judge  saying,  that  it  was  jnst  the  case  which  the  act  was  intended  to  meet^ 
[CoLERiDGE;  J.  Would  not  the  construction  which  you  put  upon  the  act  take 
away  the  second  action  altogether  ?  for,  without  the  evidence  furnished  by  the 
verdict,  what  case  would  the  master  have  against  the  servant  ?]  That  was  pro- 
bably the  intention  of  the  legislature.  The  object  was  to  remove  the  motive 
which  the  witness  would  have  to  misrepresent.  This  is  effected  by  the  name  of 
the  witness  being  endorsed  on  the  record. 

*  Biggs  Andrews,  contrk.  The  evidence,  independently  of  that  of  r«RgQ-i 
which  the  admissibility  is  now  in  question,  was  very  slight  as  to  the  '^  -* 
possession.     But  there  must  at  any  rate  be  a  new  trial. 

First,  it  is  true  that  what  the  witness  says,  on  the  voir  dire,  is  to  be  received, 
although  he  give  parol  evidence  of  the  contents  of  written  documents.  But  it 
does  not  follow  that  his  evidence  is  conclusive  in  the  first  instance :  if  so,  he 
could  not  be  cross-examined  as  to  the  means  by  which  his  competency  was  said 
to  be  restored.  If  a  witness  say  he  has  released  his  interest,  he  may  be  asked 
whether  he  means  to  say  that  he  has  signed  a  release ;  and  questions  may  be 
asked  for  the  purpose  of  ascertaining  whether  he  be  mistaken.  So  here,  when 
the  vritness  spoke  of  a  resignation  and  disfranchisement,  it  was  regular  to  cross- 
examine  him  as  to  the  way  in  which  the  proceedings  had  taken  place.  If  he 
had  answered  that  there  were  two  bailiffs  and  seven  assistants  present  at  the 
meeting,  it  might  have  been  irregular  for  the  defendant's  counsel  to  refer  to  the 
book ;  but,  instead  of  answering  so,  he  himself  refers  to  the  book  as  furnishing 
an  answer  to  the  question :  the  book,  therefore,  becomes  evidence  on  the  voir 
dire. 

Secondly,  the  entry  being  made  evidence,  the  proof  of  resignation  and  dis- 
franchisement is  negatived.  There  might  even  be  ground  for  arguing  that  it 
was  necessary  for  the  witness  to  show  a  disfranchisement  by  legal  judgment; 
at  any  rate,  if  a  judgment  of  disfranchisement  were  relied  upon,  it  must  be  such 
as  could  not  be  avoided ;  ''for,  if  it  appears  that  the  witness  can  avoid  the  judg- 
ment for  irregularity  (as  he  may,  if  he  has  never  been  summoned,  and  knew 
nothing  of  his  disfranchisement),  he  is  not  competent ;"  1  Phillips  on  r^cyA-i 
♦Evidence,  127,  book  I.,  part  1,  c.  6,  s.  8  (6th  ed);  Brown  v.  The  Cor-  L  ^'"-» 
poration  of  London,  11  Mod.  225.  But,  admitting  that  a  regular  corporate 
meeting  had  power  to  disfranchise  by  accepting  the  resignation,  the  evidence 
shows  that  there  was  no  such  meeting.  There  should  have  been  present  a  ma- 
jority of  the  assistants.  The  rule  is  that,  where  the  charter  names  a  body, 
consisting  of  a  definite  number,  as  an  integral  part  of  an  elective  assembly,  a 
majority  of  that  body  must  be  present,  unless  it  be  perfectly  clear  that  the 
charter  meant  otherwise.  Now  here  no  other  construction  arises.  It  is  said 
that,  unless  the  meaning  had  been  that  the  two  bailiffs  with  enough  assistants 
to  make  up  in  all  a  majority  of  the  fourteen  should  be  a  good  elective  assembly, 
the  requisition  that  the  two  bailiffs  should  be  present  would  be  superfluous. 
But  that  requisition  may  be  accounted  for  on  other  grounds.  The  two  bailifis 
constitute  a  single  officer,  like  the  mayor :  one  cannot  act  alone ;  Bex  v.  Smart, 
4  Burr.  2241 ;  Regina  v.  Bailiffs,  Burgesses,  and  Commonalty  of  Ipswich,  2  Ld. 
Raym.  1237 ;  Salter  v,  Orosvenor,  8  Mod.  303.  The  requisition  is,  therefore, 
that  the  head  officer  shall  make  a  part  of  the  assembly;  just  as,  where  there  ia 
a  mayor,  the  mayor  and  the  other  body  or  bodies  are  required  to  be  present : 
[GoLERiDOS,  J.  In  Rex  t;.  Greet,  8  B.  &  C.  863,  it  was  held  that  a  majority 
of  each  definite  part  was  not  necessary.]  That  arose  from  the  peculiarity  of  the 
case;  there  were,  among  the  definite  bodies,  two  bailiffs;  and  in  the  absence  of 
express  words  to  the  contrary,  it  was  held  that  the  charter  could  not  be  con- 
strued to  have  intended  that  a  majority  of  each  should  attend,  inasmuch  as, 

>  The  verdiet  in  that  case  was  for  the  plaintiff;  the  ruling,  therefore,  oould  not  be 
subsequently  disonsBed.    This  ease  was  cited  by  Batlit  ttom  a  note  taken  by  himself. 
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rtATii  ^pon  that  construction,  there  would  have  *been  a  dissolution  of  the  cor- 
•-  ^  poration  if  any  one  bailiff  had  died  in  office,  the  bailiffs  being  eligible 
onlj  by  the  same  assembly.  And  it  was  considered  that,  as  this  could  not  be 
meaut  in  the  case  of  one  body,  it  could  not  be  meant  in  that  of  the  others. 
But  here  the  words  are  express,  that  both  bailiffs  shall  attend ;  the  presump- 
tioD,  therefore,  that  the  charter  requires  a  majority  of  each  definite  body,  is 
strengthened.  The  general  rule  has  been  adhered  to,  where  the  words  have  at 
first  sight,  been  very  strong  the  other  way,  as  in  Rex  v.  Belringer,  4  T.  R.  810,  and 
Rex  V.  Devonshire,  1  B.  &  C.  609.  In  the  latter,  the  charter  required  that  the 
mayor  should  be  one.  [Kelly,  In  that  case,  the  question  whether  there  must 
be  a  majority  of  each  integral  part  was  alluded  to  by  Abbott,  C.  J.,  but  he  did 
not  decide  it.  See  p.  613.]  In  Rex  v.  May,  4  B.  &  Ad.  843,  the  general  rule 
was  enforced  against  still  stronger  words.  Here,  if  '*  them"  be  referred  to  the 
hut  antecedent,  ''assistant,"  the  more  obvious  construction  will  be  in  support  of 
the  general  rule.  Again,  the  corporation  do  not  appear  to  have  acted  on  the 
resiguation.  In  Rex  v.  The  Mayor  of  Rippon,  1  Ld.  Ray  m.  563,  S.  G.  2  Salk.  433,  it 
is  said  that  a  party  may  revoke  his  resignation  unless  a  successor  be  appointed. 

Thirdly,  the  release  is  insufficient.  The  objection  arises  upon  witness's  in- 
terest in  the  present  funds  of  the  corporation,  in  the  damages  to  be  recovered 
in  the  particular  action,  in  the  subject-matter  in  dispute  (for  the  issue  raises  the 
qaestion  of  the  corporation's  right  to  the  land),  and  in  showing  that  the  common 
1^5721  ^^  ^°  i^g^t,  not  simply  of  a  messuage,  *but  of  a  messuage  occupied  by 
*-  -'a  freeman.  The  only  authority  in  favor  of  the  restoration  of  competency 
by  a  release  is  the  dictum  cited  from  the  first  edition  of  Starkie  on  Evidence, 
where  no  authority  is  given  except  Enfield  v.  Hills,  2  Lev.  236,  S.  C.  2 
(Thomas)  Jones,  116.  But  that  case  does  not  support  the  dictum,  as  is  pointed 
ODt  in  the  note  to  Doe  dem.  Mayor  and  Burgesses  of  Stafford  v.  Tooth,  3  Y.  & 
J.  21,  note  (o),  which  case  is  itself  an  authority  for  the  defendant  on  this  point. 
In  Enfield  v.  Hills,  2  Lev.  286,  S.  G.  (Thomas)  Jones,  116,  the  defendant  had 
released  to  the  corporation  all  the  advantages  he  might  have  against  them  by 
virtue  of  a  by-law,  under  which  by-law  the  corporation  was  to  defray  the  costs. 
If  Phillips,  in  the  present  case,  had  released  to  the  corporation,  the  argument 
as  to  costs  could  certainly  not  have  arisen.  In  Willcock  on  Corporations,  p.  310, 
1.  807,  it  is  said,  "  If  the  evidence  of  a  corporator  be  necessary,  the  only  means 
y  which  he  can  be  rendered  competent,  is  his  resignation  or  disfranchisement, 
which  must  be  so  far  regular  that  he  may  neither  he  able  to  revoke  his  resigna- 
tioD,  nor  to  reverse  the  proceedings  on  which  he  is  disfranchised  -,*'  for  which 
Brown  v.  The  Corporation  of  London,  11  Mod.  225,  and  the  note  at  the  end  of 

the  Mayor   and  Aldermen  of  Colchester  v. ,  1  P.  Wms.  596,  are  cited. 

So,  in  1  Phillips  on  Evidence,  p.  127,  Book  1,  part  1,  c.  5,  s.  8  (6th  ed.), 
the  only  means  mentioned  of  restoring  competency  are  resignation  and  the 
eletion  of  another,  or  disfranchisement.  Nothing  which  has  passed  can  re- 
lieve the  witness,  if  the  corporation  have  to  pay  costs  to  the  defendant,  from 
ooDtributing  to  those  costs,  or,  at  any  rate,  to  the  costs  of  the  plaintiffs.  Even 
r*5731  ^^^^°S  ^^^  release  most  strongly,  a  ^member  of  a  corporation  has  not 
^  -*  only  privileges,  but  liabilities  and  duties,  from  which  he  cannot  relieve 
himself  by  a  simple  act  of  release.  And,  moreover,  this  would  be  a  release  to 
a  body  of  whom  he  is  himself  one;  for  the  corporation  has  no  existence  inde- 
pendently of  its  several  members ;  a  release  to  the  corporation  is  a  release  to 
himself;  and,  even  if  it  could  have  any  effect,  he  would  still,  as  part  of  the  cor- 
poration, continue  interested.  If  this  release  were  to  take  effect,  every  member 
of  a  corporation  might  become  competent,  by  the  ceremony  of  each  person  suc- 
cessively releasing  to  the  corporation. 

Fourthly,  as  to  the  statute  3  &  4  W.  4,  c.  42,  s.  26.  The  witness  takes  an 
interest  in  the  result  of  the  suit,  independently  of  any  use  which  could  be  made 
of  it  as  evidence.  The  statute  relieves  from  the  incompetency  only  where  the 
interest  arises  merely  from  the  verdict  or  judgment  becoming  evidence;  Burgess 
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V,  Cuthilly  1  M .  &  Rob.  315.  The  corporation,  in  the  event  of  their  having  to 
pay  the  costs,  would  have  so  much  less  to  distribute  to  each  corporator ;  and,  in 
the  event  of  their  succeeding,  so  much  more.  That  is  an  interest  in  the  witness, 
independent  of  evidence  of  the  verdict  or  judgment.  Cur.  adv.  vuU, 

Lord  Denman,  G.  J.  in  the  same  term  (February  1st)  delivered  the  judgment 
of  the  Court.  In  this  case,  we  were  told,  in  the  first  place,  that  the  inquiry  into 
the  constitution  of  the  meeting  at  which  the  resignation  and  disfranchisement 
were  said  to  have  occurred,  could  not  properly  take  place.  But  it  is  clear  that, 
under  circumstances  *like  those  of  the  present  case,  there  is  no  rule  to  r^K.'jA'\ 
preclude  such  an  inquiry.  It  is  not  necessary  to  lay  down  now  any  ^  -' 
general  rule  as  to  the  circumstances  under  which,  or  the  extent  to  which,  the 
answers  of  a  witness  on  the  voir  dire  may  be  canvassed  or  contradicted.  It  is 
clear  at  least  that  the  lesal  effect  of  his  own  statement  on  the  voir  dire  may  be 
considered :  and,  where  he  makes  a  statement  as  to  the  restoration  of  his  com- 
petency, which  shows  apparently  that  the  restoration  is  insufficient,  the  objection 
remains  unanswered.  Now  in  the  present  case,  the  witness,  by  referring  to  the 
entry  in  the  book,  made  it  a  part  of  his  own  answer ;  and,  the  book  being  in 
Court,  it  was  properly  looked  at  as  such. 

We  are  then  to  look  at  the  charter :  and  certainly  we  should  have  been  glad 
if  wo  had  found  that  there  was  a  disfranchisement  sufficient  to  restore  the 
competency.  The  question  is,  whether  the  two  bailiffs  and  the  six  assistants 
constituted  a  sufficient  assembly  of  the  corporate  body  to  receive  the  resignation. 
On  this  point  the  authority  of  the  cases  is  too  strong  to  be  resisted.  It  is  clear 
that  there  was  not  a  proper  assembly,  and  that,  consequently,  the  resignation, 
not  being  duly  accepted,  was  of  no  effect.  The  witness,  therefore,  continued  to 
be  a  corporator  up  to  the  time  of  trial. 

Then  it  was  urged  that  the  witness  had  personally  released  his  claims.  If  it 
had  been  possible  for  any  release,  under  these  circumstances,  to  restore  the 
competency,  this  would  have  been  a  sufficient  release.  But  the  party  releasing 
is  a  menber  of  the  body  to  which  the  release  is  made.  This  was,  therefore,  a 
release  of  a  party  to  himself,  and  could  not  have  the  effect  attributed  to  it. 

*Then  recourse  is  had  to  the  statute  3  &  4  W.  4,  c.  42,  s.  26.  But  1^575-1 
we  think  that  this  statute  does  not  apply  to  the  present  case.*  ^        ^ 

The  consequence  is  that  the  witness  was  throughout  interested  in  the  event 
of  the  suit,  and  that  the  verdict  has  been  given  partly  on  evidence  which  was 
objectionable.  The  defendant  contends  that  he  is  entitled  to  a  nonsuit;  for 
that,  independently  of  the  evidence  of  the  objectionable  witnesses,  no  case  is 
made  out  to  affect  him.  But  that  is  not  the  view  taken  by  the  learned  Judge 
who  tried  the  cause  :  the  rule,  therefore,  must  be  for  a  new  trial,  not  a  nonsuit 

Rule  absolute  for  a  new  trial. 

>See  Pickles  o.  Hollmgs,  1  M.  &  Rob.  468;  Stewart  v.  Barnes,  1  M.  &  Rob.  472; 
Greevey  v.  Bowman,  1  M.  &  Rob.  406. 


The  KING  V.  O'GORMAN  MAHON.    Jan.  25. 

A  defendant  being  brought  up  for  judgment  for  an  assault,  and  it  appearing  that  the 
prosecutor  had  commenced  an  action,  which  was  still  depending,  for  the  same  assault, 
the  Court  refused  to  pass  any  judgment  except  that  the  defendant  should  give  security 
for  his  good  behavior,  he  haying  used  violent  language  towards  the  prosecutor  in 
addressing  the  Court 

And  this,  although,  at  the  time  of  the  defendant  being  brought  up,  the  prosecutor  offered 
to  discontinue  the  action. 

The  defendant,  having  been  convicted  of  an  assault,  was  now  brought  up  for 
judgment.  It  appeared  on  the  affidavits  that  the  prosecutor  had  commenced  an 
action  for  the  same  assault.  [Lord  Denman,  G.  J.  Has  that  action  been  dis- 
continued ?  It  is  a  rule  that  the  Court  cannot  pass  sentence  for  an  assault  while 
an  action  is  depending  for  the  same  assault.] 
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Flatt  (mth  whom  was  Miller)^  for  the  proBecation,  said  that  the  prosecutor 
had  not  aisoontinaed  the  action,  bat  offered  to  do  it  now. 
r*5761  *^^  Denman,  C.  J.  It  is  too  late  now ;  it  should  have  been  done 
^  ^  before.  The  Court  cannot  pass  sentence  for  the  assault  under  these  cir- 
eomstances.  But  as  the  defendant,  in  addressing  the  Court,  has  used  violent 
expressions  towards  the  prosecutor,  he  must  give  security  to  keep  the  peace. 
That  is  all  that  can  be  onlered. 

The  Court  ordered  and  adjudged  that  the  defendant  should  enter  into  his  own 
recognizance  with  two  sureties  to  be  of  good  behavior  towards  all  her  Majest/s 
subjects,  and  the  prosecutor  in  particular,  for  two  years,  and  that  he  should  be 
imprisoned  in  the  custody  of  the  marshal  till  the  recognizance  was  given,  and 
the  sureties  found.* 

*  Ex  parte ^  Oent.,  One,  &c.     Nov.  11. 

The  Court  reftised  a  rale  for  a  criminal  information  for  an  assault,  upon  its  appearing 
that  the  applicant  had  taken  oat  a  warrant  against  the  other  par^,  though  the  appli- 
cant offered  that  it  should  be  part  of  the  rale  that  he  should  abandon  the  proceedings 
on  the  warrant. 

Sib  J,  Campbell,  Attorney-General,  moved,  at  the  instance  of  an  attorney,  for  a  criminal 
information  against  an  attorney  of  this  Coart,  for  assaulting  him  in  consequence  of  pro- 
ceedings taken  hj  the  latter  professionally.  It  was  admitted  that  the  party  applying 
had  taken  oat  a  warrant  against  the  other  attorney,  on  which  he  had  been  held  to  bail; 
bat  the  applicant  offered  that  the  proceedings  on  this  warrant  should  be  abandoned,  and 
that  such  abandonment  should  be  part  of  the  rale.    But 

Per  Curiam  (Lord  Dbitman,  C.  J.,  Pattbson,  Williams,  and  Colsbidob,  Js.)  If  we 
granted  the  rule,  it  could  only  be  on  that  understanding ;  but,  as  the  party  has  already 
commenced  proceedings,  we  think  it  best  that  he  shoiUd  be  left  to  the  course  which  he 
has  adopted  in  the  first  instance.  Bale  refused. 


[*677]  *HALL  v.  COLE.    Jan.  26. 

Declaration  stated  that  8.  drew  a  bill,  payable  to  his  own  order,  on  W. ;  that  <*  the  said 
8."  endorsed  to  defendant,  who  endorsed  to  "  the  said  S.,"  who  endorsed  to  plaintiff; 
and  that  W.  did  not  pay,  of  which  defendant  had  notice.  Plea,  that,  after  the  dis- 
honor, plaintiff,  without  defendant's  authority,  took  ft-om  <*  the  said  8."  a  cognorit  in 
an  action  commenced  by  plaintiff  against  8.  for  the  recovery  of  the  sam  specified  in 
the  bill,  and,  by  the  cognovit,  agreed  to  give,  and  did  without  defendant's  authority 
actually  (pve,  to  8.  longer  time  for  payment  than  the  time  in  which  plaintiff  might 
have  obtained  Jadgment  against  8. 

Held  that,  upon  this  declaration,  it  must  be  intended  that  the  person  to  whom  defendant 
endorsed  was,  and  was  known  by  plaintiff  to  be,  the  person  who  endorsed  to  defen- 
dant ;  and  that  the  plea,  therefore,  was  sufficient,  though  it  did  not  state  in  what 
character  8.  had  been  sued  by  plaintiff,  the  action  against  defendant  being  in  any  case 
a  fraud  on  the  cognorit. 

Held  also  that,  upon  general  demurrer,  the  plea  was  good,  though  it  did  not  allege  the 
cognovit  to  have  been  taken  before  the  action  commenced,  and  was  pleaded  in  bar  of 
the  action  generally,  and  not  in  bar  of  its  farther  maintenance. 

Assumpsit.  The  first  count  of  the  declaration  ^vrhich  was  dated  on  the  5th 
of  July,  1884)  stated  that  one  James  Stewart,  on,  Jbc.,  drew  a  bill  of  exchange 
on  Joseph  Watkinson  for  26^.  10s.,  at  three  months,  payable  to  the  order  of  the 
said  James  Stewart,  which  Watkinson  accepted,  that  <'  the  said  James  Stewart^' 
endoreed  to  the  defendant,  who  endorsed  "  to  the  said  James  Stewart,  who  then 
and  there  endorsed  the  same  to  the  said  plaintiff ;''  that  Watkinson  did  not  pay, 
though  the  bill  was  presented  when  due,  of  which  the  defendant  had  notice. 

Plea,  that,  after  the  presentment  to,  and  non-payment  of  the  said  bill  of  ex- 
ehange  by,  the  said  Joseph  Watkinson,  as  in  the  said  first  count  mentioned,  to 
wit,  14th  of  July,  1886,  the  plaintiff  did,  without  the  knowledge,  authority,  or 
consent  of  the  defendant,  accept,  receive,  and  take  of  and  from  <*  the  said  James 
Stewart,''  a  cognovit  in  a  certain  action  before  then  commenced  by  the  plaintiff 
agunat  '<  the  said  James  Stewart''  in  the  Court  of  King's  Bench,  for  the  re- 
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for  the  purposes  of  the  agreement,  the  plaintiff  hath  not  in  his  replication  shown 
any  excuse  for  not  applying  it  to  those  purposes,  and  hath  endeavored  to  apply 
it  to  other  purposes  and  debts  which  by  law  he  could  not  do ;  that  the  rephca- 
tion  does  not  specifically  show  how  the  40/.  was  appropriated,  nor  what  was  the 
subject-matter  of  the  debt  due  from  defendant  to  plaintiff;  that  the  replicaiioQ 
is  a  departure ;  and  that,  although  defendant  in  his  fourth  plea  hath  shown  an- 
other breach  by  plaintiff  of  the  said  agreement  sufficient  to  enable  defendant  to 
rescind  the  same,  plaintiff  hath  not,  by  his  replication,  traversed  or  denied,  or 
confessed  and  avoided  the  said  breach,  and  hath  admitted  it.  Joinder  in  de- 
murrer. 

B.  F.  Richards  in  support  of  the  demurrer.  The  replication  admits  that 
the  sum  of  40/.  was  received,  and  was,  by  agreement,  to  be  appropriated  to  a 
particular  purpose.  It  could  not  be  applied  to  a  different  one,  by  making  a  set- 
off of  the  demand  to  which  it  was  so  applied.  The  question  then  may  be, 
whether  the  fourth  plea  is  one  which  would  be  bad  on  general  demurrer.  Now, 
whether  the  word  ^'  rescinded"  be  correctly  used  in  the  plea  or  not,  still,  where 
two  parties  have  agreed  to  do  certain  acts  concurrently,  and  one  seeks  to  enforce 

Eerformance  by  the  other,  it  is  a  sufficient  answer  that  he  himself  has  not  fulfilled 
is  part  of  the  contract.  The  defendant  here  was  not  bound  to  go  on  paying 
the  sums  of  40/.  although  they  were  not  properly  applied.  In  Withers  v. 
Reynolds,  2  B.  &  Ad.  882,  where  the  ^defendant  agreed  to  supply  the  p^gAo-i 
plaintiff  with  straw  at  so  much  per  load,  to  be  paid  for  (as  the  Court  ^  ^ 
construed  the  agreement)  on  delivery,  it  was  held  that,  on  the  plaintiff's  refusal 
to  continue  paying  oh  deliveiy,  the  defendant  might  leave  off  sending  straw, 
and  that  he  was  not  obliged  to  go  on  with  the  supply  and  bring  a  cross-action. 
The  judgments  of  the  Court  in  that  case  apply  to  the  present.  The  plaintiff 
here  was  to  pay  a  sovereign  per  week  out  of  the  40/.  which  the  defendant  was 


to  advance.  By  ceasing  to  pay  the  sovereign,  he  virtually  put  an  end  to  the 
contract.  [Coleridge,  J.  Is  not  there  a  distinction  between  a  partial  and 
a  total  non-performance?]  In  Withers  v.  Reynolds,  2  B.  &  Ad.  883,  the 
plaintiff  had  only  refused  to  pay  for  one  load  of  straw ;  yet  the  defendant  was 
neld  to  be  discharged  from  his  contract. 

W,  Ciarkson,  contrk.  The  replication  is  good.  The  declaration  shows  that 
the  payments  of  40/.  by  the  defendant  were  to  be  antecedent  to  those  which  the 
plaintiff  was  to  make,  but  that  the  plaintiff  had,  in  fact,  paid  a  considerable 
sum,  in  advance,  to  certain  persons  named.  Then  the  plea  alleges  that  before 
July  1,  1834,  there  were  persons  ("naming  them)  whom  the  plaintiff  might 
have  paid  but  did  not,  and  that,  alUiough  the  defendant  on  April  1st,  1834, 
paid  the  plaintiff  40/.,  to  be  applied  to  the  purposes  of  the  agreement,  yet  the 
plaintiff  did  not  aflterwards  advance  the  sovereign  per  week.  To  the  new  mat- 
ter so  alleged,  the  replication  is  an  answer.  It  states  that,  when  the  40/.  was 
paid  on  April  Ist^  1834,  the  defendant  was  indebted  to  the  ^plaintiff  in  r^egQi-i 
a  large  sum,  for  money  paid  by  the  plaintiff,  as  stated  in  the  first  count,  ^  -' 
that  IS,  in  discharge  of  the  debts  there  referred  to,  beyond  the  amount  advanced 
by  the  defendant.  It  does  not  (as  is  suggested  on  the  other  side)  claim  to  ap- 
propriate the  40/.  to  demands  of  the  plaintiff  on  other  accounts  than  those 
comprehended  in  the  agreement.  The  replication  here  is  like  the  surrejoinder 
in  Calvert  v.  Gordon,  7  B.  &  C.  809,  which  was  held  good.  The  plaintiff 
shows  that  he  has  performed  his  contract  as  long  as  he  had  the  means.  The 
fourth  plea  discloses  no  act  done  by  him  which  could  warrant  the  defendant  in 
rescinding  the  contract.  On  this  point  Withers  v.  Reynolds,  2  B.  &  Ad.  882, 
and  particularly  the  judgment  of  Pattbson,  J.,  there,  is  an  authority  for  the 
plaintiff. 

R,  V,  Richards,  in  reply.  One  object  of  the  agreement  was,  that  out  of  the 
40/.  the  plaintiff  should  be  enabled  to  pay  the  defendant  a  sovereign  per  week. 
The  plaintiff  cannot,  in  his  replication,  set  up  a  right  to  retain^  inconsistent  with 
the  stipulations  of  his  agreement. 
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Lord  Dbnman,  C.  J.  The  defendant,  by  his  plea,  aajs,  '^  trae  it  is,  I  did 
not  pay  the  sums  claimed,  bat  there  were  some  debts  which  you  might  have 
paid  and  have  not,  and  you  have  not  paid  me  the  sovereign  per  week ;  therefore 
1  have  rescinded  the  contract."  And  this  is  said  when  the  plaintiff  is  con- 
siderably in  advance.  It  is  cl^ar  that  the  defendant  had  no  right  to  treat  the 
contract  as  rescinded.  That  is  illustrated  by  the  judgment  of  Pattsson,  J.,  in 
r*6051  W**^®"  ^'  Reynolds,  2  B.  &  Ad.  882,  where  it  is  said,  *"  If  the  plaintiff 
I-  -*  had  merely  failed  to  pay  for  any  particular  load,  that,  of  itself,  might  not 
have  been  an  excuse  to  the  defendant  for  delivering  no  more  straw."  As,  there- 
fore, the  defendant,  here,  has  not  shown  a  valid  excuse  by  his  plea,  it  is 
unnecessary  to  consider  whether  or  not  the  replication  be  bad. 

LiTTUEDALB,  J.  With  respect  to  the  plea,  the  plaintiff  may  say,  <<  assuming 
that  there  has  been  a  default  made  as  to  my  part  of  the  contract,  it  is  only  a 
partial  breach,  and  the  defendant's  argument  would  go  the  length  of  insisting 
that  if  I  had  in  any  one  week  omitted  to  pay  the  sovereign,  he  might  put  an 
end  to  the  contract,  and  deprive  me  of  all  the  money  I  have  paid  in  advance  : 
for  he  states  that  he  has  rescinded  the  agreement  altogether."  It  is  a  clearly 
reeognised  principle  that,  if  there  is  only  a  partial  failure  of  performance  by  one 
party  to  a  contract,  for  which  there  may  be  a  compensation  in  damages,  the 
contract  is  not  put  an  end  to.  In  Boone  v.  Eyre,  1 H.  Bl.  273,  note  (a),  which 
was  an  action  of  covenant  on  a  deed,  whereby  the  plaintiff  conveyed  to  the  de- 
fendant the  equity  of  redemption  of  a  plantation  with  the  stock  of  negroes  upon 
it,  in  consideration  of  an  annuity,  and  covenanted  that  he  had  good  title  and  was 
lawfully  possessed  of  the  negroes,  and  the  defendant  covenanted  that,  the  plain- 
tiff performing  everything  in  the  deed  contained  on  his  part,  he  would  pay  the 
annuity,  and  the  breach  alleged  was  non-payment,  the  defendant  pleaded  that 
the  defendant  was  not  lawfully  possessed  of  the  negroes.  On  demurrer  to  the 
plea^  Lord  Manbfieid  said,  <<  The  distinction  is  very  clear.  Where  mutual 
r^6061  ^covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
I-  -*  mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the  defendant 
has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  precedent. 
If  this  plea  were  to  be  allowed,  any  one  negro  not  being  the  property  of  the 
plaintiff  would  bar  the  action."  So  here,  it  cannot  be  contended  that,  if  in  any 
one  week  the  sovereign  had  been  unpaid,  that  default  would  put  an  end  to  a 
contract  made  up  of  several  stipulations,  some  of  which  have  been  executed.  It 
is  immaterial  to  consider  whether  or  not  the  replication  be  good. 

Williams,  J.,  concurred. 

GoLKBiDGE,  J.  I  think  both  the  replication  and  the  plea  bad.  The  plea  is 
not  good,  unless  one  party  to  a  contract  like  this  may  treat  it  as  rescinded,  if  the 
ether  fails  in  the  slightest  degree  to  perform  his  part  of  it.  The  rule  is  that, 
in  rescinding  as  in  making  a  contract,  both  parties  must  concur.  In  Withers  v. 
Reynolds,  2  B.  &  Ad.  882,  each  load  of  straw  was  to  be  paid  for  on  delivery. 
When  the  plaintiff  said  that  he  would  not  pay  for  the  loads  on  delivery,  that 
was  a  total  failure ;  and  the  plaintiff  was  no  longer  bound  to  deliver.  In  such 
a  ease  it  may  be  tsJcen  that  the  party  refusing  has  abandoned  the  contract.  The 
present  case  is  different ;  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

[♦607]     *The  KING  v.  The  Inhabitants  of  WHISTON.    Jan,  27. 

Undnr  stat  56  O.  8,  e.  189,  seots.  1  &  2,  when  an  apprentice  is  bound  ftrom  one  parish 
into  another,  the  indenture  is  not  valid  for  the  purpose  of  settlement,  unless  notice 
has  been  i^ven  to  the  overseers  of  the  latter  parish,  pursuant  to  sect  2,  before  the 
indenture  was  allowed. 

But,  on  appeal  against  an  order  of  removal  grounded  on  such  indenture,  the  respondents 
are  not  bound  in  the  first  instance  to  prove  such  notice:  if  there  be  no  evidence  to 
the  contrary,  the  notice  wUl  be  presumed. 
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On  appeal  against  an  order  of  two  Justices,  whereby  Thomas  May  and  his 
wife,  and  their  children,  were  removed  from  the  parish  of  Saint  Mary  in  the 
town  of  Nottingham  to  the  township  of  Whiston  in  the  West  Biding  of  York- 
shire, the  sessions  confirmed  the  order^  subject  to  the  opinion  of  this  Court  upon 
the  follo¥ring  case. 

The  pauper,  a  poor  boy  of  and  legally  settled  in  the  township  of  Dinnington 
in  the  said  West  Riding,  was,  in  December,  1818,  pursuant  to  an  order  of  two 
Justices  of  the  said  Riding,  bound  apprentice  by  the  churchwardens  and  over- 
seers of  the  poor  of  Dinnington,  to  James  Herring,  residing  within  the  township 
of  Whiston  in  the  same  Riding,  by  indenture  duly  signed  and  allowed,  for  a 
term  therein  mentioned ;  and  he  served  Herring  under  the  indenture  for  more 
than  forty  days  in  Whiston.  The  township  of  Dinnington  is  about  five  miles 
from  the  township  of  Whiston ;  each  township  maintains  its  own  poor  sepa- 
rately ;  and  both  are  within  the  same  county,  and  within  the  jurisdiction  of  the 
peace  of  the  two  magistrates  who  made  the  order  for  the  binding,  and  who 
afterwards  signed  their  allowance  of  the  indenture.  On  the  hearing  of  the 
appeal  at  the  general  quarter  sessions  for  the  town  and  county  of  the  town  of 
Nottingham,  the  respondents  refused  to  call  evidence  to  prove  that  notice  was 
given  by  the  overseers  of  Dinnington  to  the  overseers  of  Whiston,  of  their  inten- 
tion to  bind  out  such  apprentice,  no  evidence  ^having  been  offered  by  r^gAo-i 
the  appellants  to  prove  that  such  notice  was  not  given.  The  question  *-  -* 
for  the  opinion  of  this  Court  was,  whether  the  respondents  were  bound,  under 
the  circumstances,  to  prove  that  notice  was  given. 

Whitehursty  in  support  of  the  order  of  sessions.  First,  if  the  notice  was  not 
in  fact  given  according  to  stat.  56  6.  3,  c.  139,  s.  2,*  the  binding  is  not  there- 
fore void.  The  object  of  the  statute,  as  appears  from  the  preamble,  was  the 
protection  of  poor  children  by  enforcing  an  application  to  justices,  and  a  proper 
inquiry  by  them,  before  the  binding  takes  place.  Sect.  5  enacts,  "that  no 
settlement  shall  be  gained  by  any  child  who  shall  be  bound  by  the  officers  of 
any  parish,  township,  or  place,  by  reason  of  such  apprenticeship,  unless  such 
order  shall  be  made,  and  such  allowances  of  such  indenture  of  apprenticeship 
shall  be  signed,  as  hereinbefore  directed ; ''  but  that  cannot  mean  that  the  settle- 
ment shall  be  defeated  if  the  child  has  not  been  bound  under  all  the  circum- 
stances and  with  all  the  preliminaries  required  by  the  previous  sections.  If  that 
were  so,  it  would  follow  that  the  master,  who  is  not  called  upon  to  take  part  in 
the  preliminary  proceedings,  *and  may  bo  totally  a  stranger  to  them,  r^gAg-i 
would  loose  the  benefit  of  the  indenture,  and  would,  by  sect.  6,  be  subject  ^  -^ 
to  a  penalty,  if  the  notice  here  in  question  were  omitted.  It  is  sufficient  if  the 
words  <<8uch  order"  and  <<such  allowance"  in  sect.  5  be  taken  to  mean  an  order 
in  the  form  required  by  the  act,  and  an  allowance  by  the  proper  justices.  [Lord 
D£NMAN,  C.  J.  The  notice  is  a  very  important  protection  to  the  child.  Cole- 
KIDGS,  J.  And  to  the  parish  into  which  he  is  bound.]  Secondly,  it  was  at  any 
rate  not  necessary  to  prove  the  notice.  The  order  comes  in  question  incidentally, 
and  in  a  proceeding  to  which  it  is  merely  collateral.  An  oider  valid  on  the  face 
of  it  is  produced ;  and  that,  prim&  facie,  is  conclusive.  Where,  on  the  trial  of 
an  appeal,  one  party  produces  an  order  of  removal  unappcaled  against,  the  jus- 
tices who  made  such  order  are  presumed  to  have  taken  the  proper  steps  till  the 
contrary  is  shown.  This  is  a  similar  case.  A  culpable  omission  must  be  proved 
by  the  party  who  relies  upon  it }  the  opposite  party  is  not  bound  in  the  first 

>  Stat  66  G.8,  o.  189,  8.  2  (latter  part),  is  as  follows:— ** Provided  always,  that  no 
indenture  shall  be  allowed  by  any  justice  of  the  peace  for  the  county  into  which  sneh 
child  shall  be  bound,  who  shall  be  engaged  in  the  same  business,  employment,  or  manu- 
facture in  which  the  person  to  whom  such  child  shall  be  bound  is  engaged ;  and  notice 
shall  be  given  to  the  overseers  of  the  poor  of  the  parish  or  place  in  which  such  child 
shall  be  intended  to  serve  an  apprenticeship,  before  any  justice  of  the  peace  for  the 
county  or  district  within  which  such  parish  or  place  shall  be,  shall  allow  such  indenture; 
and  such  notice  shall  be  proved  before  such  justice  shall  sign  such  indenture,u  nlesa  one 
of  such  overseers  shall  attend  such  justice,  and  admit  such  notice." 
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instanee  to  negative  such  omission :  Williams  v.  The  East  India  Company,  3 
East,  192. 

M,  D,  HlUy  on  the  same  side,  was  stopped  by  the  Conrt. 

Milnerj  eontri,  after  citing  Rex  v,  Threlkeld,  4  B.  &  Ad.  229,  on  the  first 
point,  was  stopped  by  the  Court  as  to  this.  Then,  as  to  the  second  point,  it 
being  clear  that  the  notice  was  essential,  the  respondents  were  bound  to  give 
r^filOl  P'^^  *^^  ^^  ^  ^^  other  facts  affirmed  by  them.  There  is  no  ground, 
I-  -'in  ordinary  cases,  for  presuming  that  such  proof  cannot  be  given.  The 
appellants  here  are  called  on  to  prove  a  negative,  and  that  in  a  case  where  the 
facts  could  not  be  within  their  coguizance.  Under  the  new  poor  law,  stat.  4  & 
6  W.  4,  c.  76,  s.  79,  the  removing  parish  sends  to  the  parish  which  is  to  receive 
the  pauper,  a  copy  of  the  examination  upon  which  the  order  is  made ;  here  the 
appellants  had  not  even  that  information.  They  could  not  be  supposed  to  know 
what  passed  as  to  the  allowance  of  the  indenture.  The  respondents,  who  relv 
on  the  indenture,  ought  to  have  that  knowledge ;  they  could  have  obtained  it 
firom  the  pauper  before  they  made  the  order ;  or,  at  least,  they  might  have  shown 
that  they  had  instituted  every  proper  inquiry  without  success.  They  are  not, 
therefore,  entitled  to  have  the  fact  of  notice  presumed  in  their  favor.  Proof  of 
a  negative  is  never  required,  except  in  answer  to  something  (as  a  charge  of 
crime)  prima  facie  established. 

Lord  Dbnman,  C.  J.  I  think  this  is  a  clear  case,  and  rests  on  broad  prin- 
ciples. I  acree  in  the  general  doctrine  stated  by  Mr.  Miiner,  that  a  party  is 
not  to  be  called  upon  to  prove  a  negative,  except  where  there  is  something  to 
he  removed  by  him  ;  but  here  was  i&rmative  evidence,  the  effect  of  which  the 
appellants  had  to  remove.  A  proceeding  had  been  taken  by  parties  executing 
an  important  public  duty ;  and  there  was  no  reason  to  suppose  that  they  had 
acted  incorrectly.  If  an  inquiry  was  to  be  gone  into  on  that  subject,  the  diffi- 
culty was  to  be  encountered  by  those  parties  who  chose  to  say  that  the  inden- 
r*6111  ^^^'  which  appeared  a  legal  instrument,  was  *an  invalid  one.  The  re- 
L  J  spondents  had  made  a  strong  prima  facie  case.  The  order  of  sessions, 
therefore,  was  right. 

LiTTLKDALE  and  Williams,  Js.,  concurred. 

CoLEBiDOE,  J.  The  general  rule  is  that,  where  a  duty  is  performed  by^  a 
poblic  officer,  he  is  presumed  to  have  discharged  it  rightly.  That  presumption 
arose  here,  and  the  appellants  were  called  upon  to  meet  it  by  such  proof  as 
would  raise  a  counter-presumption.  In  Rex  v»  Haslingfield,  2  M.  &  S.  558, 
commissioners  under  the  inclosure  act  had  altered  the  parochial  situation  of  a 
road,  by  transferring  it  from  one  parish  to  another,  which  the  act  empowered 
them  to  do,  after  giving  certain  notices ;  but  the  first  parish  had  continued  to 
repair  the  road.  A  question  being  raised,  whether  or  not  the  giving  of  the 
Dotieea  was  to  be  presumed,  the  Court  held  that  it  was  not.  There  a  counter- 
presumption  was  raised  by  the  fact,  that  the  practice  as  to  repair  had  continued 
unchanged ;  but  the  learned  Judge  who  tried  the  cause  said  that  "  he  should 
have  had  no  difficulty  in  admitting  the  award,  if  the  usage  had  been  pursuant 
to  ity  presuming  that  the  proper  notices  had  been  given." 

Orders  oonfirmed.* 

1  See  Bex  o.  Witney,  Trinity  term,  1886  (May  28th),  post 


[*612]      *The  KING  v.  The  Inhabitants  of  PAKEPIELD.    Jan.  27. 

Pauper  hired  a  house  and  lands,  fh>m  Michaelmas,  1882,  to  Michaelmas,  1888,  for  80i., 
and  entoed  into  oeotipation  at  Michaelmas,  1882.  In  July,  1888,  he  assigned  to  W. 
all  his  debts,  secnrities,  stock,  effects,  ntensils  in  trade,  household  goods,  furniture, 
crops  growing  or  severed,  implements  of  husbandry,  cattle,  live  and  dead  stock,  and 
all  other  personal  estate  and  effects,  to  have,  hold,  and  take  the  said  moneys,  &e.,  liye 
and  dead  stock,  and  all  other  the  premises  assigned,  to  W.,  on  trust  to  cultivate  the 
Yoi^  XXXL— 18 
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lands  M  long  as  the  crops  then  growing  should  remain,  and  to  sell  the  stoek»  crops, 
&c.,  andTBceiye  the  amount  of  the  yaluation  to  be  made  as  between  outgoing  and  in- 
coming tenant  at  quitting  the  land ;  and  W.  was  to  be  possessed  of  the  moneys  on  trust, 
first,  to  pay  costs  and  charges,  next  to  pay  the  rent,  taxes,  &c.,  which  were  or  ehould 
be  due  during  the  continuance  of  the  trusts,  and  next  to  pay  creditors  of  the  pauper, 
parties  to  the  deed.  In  August,  1888,  W.  sold  the  stock,  effects,  and  crops,  wMck 
were  cut  and  carried  away  by  the  purchasers ;  and  afterwards  W.  paid  the  rent  for 
the  year  out  of  the  produce  of  the  property  assigned.  Pauper,  by  himself  or  family, 
occupied  the  house  till  Michaelmas,  1888. 
Held,  that  there  was  neither  an  undiyided  occupation  for  the  year,  nor  a  payment  of 
rent  by  the  pauper,  to  satisfy  stat.  1  W.  4,  c.  18,  s.  1 ;  and  that  no  settlement  wts 
gained. 

On  an  appeal  against  an  order  of  two  justices  (dated  7th  of  Aprili  1834)  re- 
moving Edmund  Reader  from  the  parish  of  Pakefield  to  the  parish  of  Walpole, 
both  in  the  county  of  Suffolk,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

On  Old  Michaelmas  day,  1832,  the  pauper,  who  had  previously  been  settled 
in  Walpole,  entered  upon  the  occupation  of  a  beer  house  and  several  acres  of 
land  in  Pakefield,  which  he  had  previously  hired  for  a  year  at  a  rent  of  30^  for 
the  house  and  land,  and  10^.  for  certain  brewing  utensils  in  the  house,  and  con- 
tinued to  occupy  the  house  and  land  until  July  following.  On  the  17th  of 
that  month,  being  in  embarrassed  circumstances,  he  assigned  his  property  to 
one  Waterson,  for  the  benefit  of  his  creditors,  by  a  deed  which  was  put  in,  and 
which  was  to  forpi  part  of  this  case.*     The  deed  was  executed  by  Waterson. 

"^On  the  Ist  of  August  following,  Waterson,  under  this  deed,  sold  all  nKgigi 
the  pauper's  stock,  farming  implements,  furniture,  and  other  effects,  and  *- 

I  The  indenture  was  dated  17th  July,  1888,  and  made  between  Kdmund  Reader,  of 
the  first  part ;  Thomas  Waterson,  of  the  second  part ;  and  the  several  creditors  signing 
and  sealing,  of  the  third  part.  It  recited  that  Reader  was  Indebted  to  the  parties  of  the 
third  part  in  the  sums  respectiyely  set  opposite  their  names,  and,  being  unable  to  dis- 
charge the  debts,  had  agreed  to  assign  **  all  his  personal  estate  and  effects  whatBoeTer 
and  wheresoever"  to  Waterson ;  and  it  was  witnessed  that,  in  pursuance  of  the  sgree- 
ment,  and  in  consideration  of  10«.,  Reader,  at  the  request  and  by  the  appointment  of 
the  parties  of  the  third  part,  bargained,  sold,  and  assigned  to  Waterson,  his  executors, 
&c.,  *'  all  and  singular  the  debts  and  sums  of  money  now  due  and  owing  to  him  the  said 
Edmund  Reader,  and  all  securities  and  books  of  account  for  or  relating  to  the  same,  and 
all  and  singular  the  stock,  effects,  and  utensils  in  trade,  household  goods,  and  fbrnitnre 
of  him  the  said  E.  R.,  and  also  the  crops  of  com,  grain,  and  hay,  whethcff  growing  or 
soTered,  muck,  summerland,  implements  of  husbandry,  cattle,  lire  and  desd  stock,  of 
him,  the  said  £.  R.,  now  being  in,  upon,  or  about  the  messuage  or  tenement,  outhouses, 
lands,  and  hereditaments  in  his  occupation  in  Pakefield  aforesaid,  and  all  other  the  per- 
sonal estate  and  effects  whatsoeyer  and  wheresoeTcr  of  him  the  said  £.  R.,  and  which  he 
shall  be  possessed  of,  or  interested  In,  or  entitled  to,  at  the  execution  of  these  presents 
(the  necessary  wearing  apparel  of  himself  and  family  only  excepted),  and  all  the  estate, 
right,  title,  and  interest  whateoeTer  of  him,  the  said  E.  R,  in  and  to  the  same  and  erery 
part  thereof;  to  hare,  hold,  demand,  receire,  and  take  the  said  moneys,  stock,  effects, 
and  utensils  in  trade,  household  goods  and  furniture,  corn,  grain,  hay,  muck,  sununer- 
land,  implements  of  husbandry,  cattle,  Htc  and  dead  stock,  and  all  and  singular  other 
the  premises  hereby  assigned,"  to  W.,  his  executors,  &c.,  as  and  for  his  own  goods,  &e., 
upon  trust  to  cultiTate  and  manage  the  lands  as  long  as  the  crops  now  growing  thereon 
should  remain,  and  for  that  purpose  to  employ  such  persons  as  he  should  think  proper, 
and  use  the  catUe  and  implements  then  on  the  premises,  in  the  management  and  getting 
in  of  the  same ;  and  to  sell  the  stock,  effects,  crops,  &c.,  and  get  in  the  debts,  &c.,  and 
to  receive  the  amount  of  the  valuation  to  be  made  on  the  land  as  between  outgoing  and 
incoming  tenant  at  the  quitting  and  giving  ap  the  same.  And  it  was  declared  that  W., 
his  executors,  &c.,  should  stand  and  be  possessed  of  the  moneys  that  should  arise  from 
the  sale,  &o.,  on  trust,  first  to  pay  costs,  and  charges  of  preparing,  &o.,  the  deed,  and 
carrying  the  trusts  into  effect,  and  of  managing  die  land,  and  next  '*pay  and  discharge 
the  rent,  rates,  taxes,  and  tithes  which  now  are,  or  at  any  time  during  the  continuance, 
of  the  trusts  hereby  created  shall  be  due  and  owing  in  respect  of  the  premises  occupied 
by  him  the  said  £.  R."  and  the  expenses  of  selling  and  collecting,  &c. ;  and,  lastly,  to 
pay  the  residue  among  the  creditors  beooming  parties  thereto,  in  Uiree  months,  rateably ; 
with  covenant  by  the  creditors  not  to  molest  or  disturb  £.  R.  &o. 
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r*6l41  '^  ^^^  ^^^  ^^^°  *growiDg  upon  the  land :  the  crops  were  cnt  and 
I-  ^  carried  away  by  the  parchasers,  but  the  straw  and  colder  were  either 
leflt  npon  the  premides  or  brought  back  for  the  use  of  the  incoming  tenant : 
part  of  the  furniture  was  purchased  for  the  pauper;  but,  after  the  sale,  he  was 
not  possessed  of  any  farming  implements,  or  any  stock,  excepting  a  pig,  which, 
after  the  crops  were  carri^  off,  was  turned  out  to  shack  upon  the  land.  The 
pauper  paid  no  rent  himself;  but  Waterson  paid  the  landlord  30/.  10«.  towards 
the  rent,  20/.  13s.  in  money  out  of  the  produce  of  the  sale  of  the  pauper's 
effects,  and  9/.  17s.  by  the  snmmertilths  and  muck  on  the  land,  and  certain 
fixtures  in  the  house  which  were  taken  by  the  landlord  at  that  sum. 

The  pauper,  with  his  family,  consisting  of  his  wife  and  four  children,  continued 
to  live  in  the  house  and  carry  on  the  business,  drawing  beer  there,  and  making 
profit  thereof;  he  buying  it,  and  bringing  it  from  Lowestoft  as  he  wanted  it ; 
on  which  profit  he  lived  until  Tuesday,  the  8th  of  October,  1833.  On  that  day 
he  removed  to  a  house  which  he  had  previously  hired  at  Yarmouth,  distant 
about  twelve  miles  from  Pakefield,  taking  with  him  his  wife  and  three  children, 
and  all  his  effects,  excepting  a  few  articles  of  furniture,  which  were  left  in  the 
house  at  Pakefield  because  the  waggon  employed  by  the  pauper  to  remove  his 
goods  was  not  large  enough  to  carry  them.  All  the  things  left  behind  were  to 
r*6l51  ^^^^  ^°  ^^^  ^^  Yarmouth  on  the  following  day,  but  were  ?*'not  in  fact 
*•  -'  Bent  until  the  Thursday^  The  pauper  left  the  key  of  the  house  with 
his  son,  with  a  command  not  to  give  it  up  to  the  landlord  till  the  Michaelmas 
day ;  the  son,  who  had  lived  with  his  father,  continued  to  sleep  in  the  house, 
having  his  clothes  and  chest  there  until  the  Thursday  or  Friday ;  and,  on  the 
Friday,  which  was  Old  Michaelmas  day,  delivered  the  key  to  the  landlord,  and 
went  to  lodge  at  the  house  of  his  master,  a  miller  residing  at  Pakefield,  with 
whom  he  had  boarded  from  the  day  his  father  left  the  parish.  The  pauper 
and  his  wife  and  three  children  continued  to  reside  at  Yarmouth  from  the 
8th  of  October  for  several  months,  and  did  not  return  to  Pakefield  until  a 
short  time  before  they  were  removed  to  Walpole  under  the  said  order.  The 
question  submitted  by  the  sessions  was,  whether  the  pauper  gained  a  settlement 
in  Pakefield. 

Bigffs  Andrewny  and  Austin,  in  support  of  the  order  of  sessions.  The  pauper 
guned  a  settlement  by  hiring  the  dwelling-house,  under  stat.  1  W.  4,  o.  18,  s.  1. 
Two  objections  will  be  made,  one  as  to  the  payment,  the  other  as  to  the  occupa- 
tion. First,  the  rent,  to  the  amount  of  10/.,  was  paid  '^  by  the  person  hiring," 
the  pauper.  'It  is  not  necessary,  to  satisfy  the  act,  that  the  payment  should  be 
made  by  the  very  hands  of  the  party ;  his  property,  with  his  assent,  as  shown 
by  the  deed,  and  without  assistance  from  any  other  quarter,  satisfied  the  rent. 
Secondly,  he  actually  occupied  for  a  year,  from  Michaelmas  day,  1832,  to  Michael- 
mas day,  1833.  A  party  may  occupy  premises  without  actually  residing ;  per 
r*6161  I*-^TT*soN,  J.,  in  Rex  r.  Willoughby,  ant^,  p.  160, 151.  *Here  the  son 
^  ^  held  the  key  to  the  end  of  the  year.  Even  if  that  were  not  enough, 
yet  the  absence  of  the  pauper  for  the  few  days  at  the  end  of  the  year  would  not 
break  the  occupation,  more  than  absence  for  a  day  or  two  at  any  other  part  of 
the  term.  No  other  occupier  can  be  pointed  out.  As  for  the  assignment  of  the 
crops,  it  cannot  be  held  that  the  right  of  the  assignee  to  enter  and  take  the 
crops  destroyed  the  occupation  of  the  pauper ;  the  keys,  and  the  control  of  the 
house  and  premises,  being  with  the  pauper;  Rex  v.  St.  Giles-in-the-Ficlds,  ant^, 
p.  495.  The  pauper  could  have  maintained  trespass.  To  hold  that  a  sale  of 
the  crowing  crops  puts  an  end  to  the  occupation  of  the  land  would  be  carrying 
the  doctrine  of  Rex  v.  St.  Nicholas,  Colchester,  2  A.  &  E.  599,  and  Rex  v.  St. 
Nicholas,  Rochester,  5  B.  &  Ad.  219,  to  an  extent  never  yet  contended  for. 

Manning,  contr2^.  First,  The  assignee,  under  the  deed,  was  the  occupier,  he 
having  acted  on  the  deed,  as  appears  by  the  doctrine  assumed  in  How  v,  Kennett, 
3  A.  &  E.  659,  S.  C.  5  N.  &  M.1 ;  and  Carter  v.  Wame,  M.  b  M.  479 ;  he  had  a  right 
to  the  occupation  for  the  purpose  of  selling,  and  might  have  maintained  trespass. 
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After  the  sale,  the  purchaser  would  be  the  occupier.  A  party  who  takes  a  lease 
and  assigns  it  over  cannot  be  said  to  occupy  "under  such  yearly  hiriag." 
[GoLEBiDOB,  J.  Can  you  call  this  an  assignment  of  the  lease  ?]  In  Carter  v. 
Wame,  M.  &  M.  479,  the  words  "  personal  property''  were  held  sufficient  to  piss 
a  lease.  \^B.  Andrews,  The  crops,  on  that  construction,  need  not  have  been 
expressly  assiffned.]  At  all  events,  the  ^pauper  had  not  the  undivided  pttgiy*] 
occupation.  Neither  has  he  paid  the  rent;  for  it  does  not,  in  effect,^  ^ 
come  from  his  pocket. 

Lord  Benman,  C.  J.  It  seems  to  me  that  neither  the  requisite  of  occupsp 
tion  nor  that  of  payment  is  satisfied.  The  assignment  denuded  the  pauper  of 
his  right  in  the  personal  property,  and  gave  the  assignee  power  to  enter.  The 
pauper  had,  therefore,  not  an  exclusive  occupation.  Agun,  when  he  had  parted 
with  all  the  personal  property,  and  ceased  to  have  a  control  over  it,  a  payment 
out  of  that  over  which  he  had  no  control  was  not  a  payment  bv  him. 

LiTTLEDALE,  J.  There  was  no  actual  occupation  under  the  statute.  The 
pauper,  for  valuable  consideration,  assisned  to  a  party  who  adopted  the  deed. 
And  we  can  hardly  say  that  a  payment  nas  been  made  by  a  party  who  has  pre* 
viously  assigned  over  that  out  of  which  the  payment  is  made. 

Williams,  J.  It  seems  to  me  that  the  pauper  had  not  an  undivided  occu- 
pation after  he  had  parted  with  part  of  the  right  of  possession  of  the  place  where 
the  crops  were  ffrowing,  and  had  given  another  person  a  right  to  enter  and  take 
them  away.  Then,  as  to  the  payment,  at  the  utmost  there  was  only  a  fund  pro- 
vided, out  of  which  another  party  was  to  pay. 

Coleridge,  J.  I  agree  on  the  last  point :  the  assignee  was  a  trustee,  only, 
to  raise  a  fund  out  of  which  the  payment  was  to  be  made.  As  to  the  occupa- 
tion, I  cannot  agree  that  the  pauper's  interest  was  assigned  *over ;  but  I  r^gig-i 
think  he  had  not  the  exclusive  occupation.  And  this  might  be  inferred  ^  '' 
from  the  language  in  which  the  facts  are  stated ;  for  it  is  said  that  the  pauper 
continued  to  reside  in  the  house.  The  assignee  had  clearly  a  right  inconsistent 
with  exclusive  occupation  by  the  pauper. 

Order  of  sessions  quashed. 
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A  printed  indenture  of  apprenticeship  executed  on  one  day,  bat  bearing  date  on  another, 
is  not  void  by  statute  8  Ann.  c.  9,  and  6  G.  8,  c.  46 ;  and  a  eetUement  may  be  gained 
by  service  nnder  it. 

On  appeal  against  an  order  of  justices,  whereby  Robert  Cook,  his  wife,  and 
children  were  removed  from  the  township  of  Manchester  in  the  county  of  Lan- 
caster to  the  parish  of  Harrington  in  the  county  of  Cumberland,  the  sessions 
confirmed  the  order  Texcept  as  to  one  of  the  children),  subject  to  the  opinion  of 
this  Court  upon  the  toUowing  case  : — 

The  pauper  Robert  Cook  had  a  derivative  settlement  in  Harrington,  and  had  no 
settlement  in  his  own  right  unless  he  gained  one  under  the  circumstances  herein- 
after stated.  In  June,  1815,  he  was  bound  apprentice  to  Michael  M'Craa,  a  ship- 
smith  in  Workington,  for  six  years.  The  indenture  was  a  printed  form  filled  up, 
and  had,  at  the  foot  of  it,  the  notice  required  to  be  added  to  all  such  printed  forms 
by  5  G.  3,  c.  46,  s.  19.'  The  indenture  *bore  date  13th  of  June,  1813,  i^^igi 
but  was  not  executed  in  fact  until  June,  1815 ;  it  was  properly  stamped,  ^ 

>  Stat.  6  G.  8,  c.  46,  s.  19,  enaots,  that  all  printed  indentures,  &e.,  for  binding  ap- 
prentioes  in  Qreat  Britain,  shall  have  the  following  notice  printed  under  the  same:— 

"  The  indenture,  covenant,  article,  or  oontraet,  mnst  bear  date  the  day  it  is  executed; 
and  what  money  or  other  things  is  given  or  contracted  for  with  the  olerk  or  apprentice, 
must  be  ioserted  in  words  at  length ;  and  the  duty  paid  to  the  stamp  office,  if  in  London, 
or  within  the  weekly  bills  of  mortality,  within  one  month  after  the  ezeoution,  and  if  in 
the  country,  and  out  of  the  eaid  bills  of  mortality,  within  two  months,  to  a  dietribotor  of 
the  stamps,  or  his  substitute;  otherwise  the  indenture  will  be  void,  the  master  or  mil- 
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aod  regular  in  all  other  respects,  except  as  to  its  being  antedated.  The  pauper 
gained  a  settlement  by  service  under  it  in  Workington^  provided  a  settlement 
couid  be  acquired  at  all  by  service  nnder  this  indenture.  The  sessions  held  the 
indenture  void ;  and  the  question  for  the  opinion  of  this  Court  was^  whether  the 
same  was  void  on  account  of  its  being  antedated  or  not. 

Wiffhtmanf  in  support  of  the  order  of  Sessions.  The  indenture  was  abso- 
lutely void.  Stat.  8  Ann.  c.  9,  s.  85,  enacts  that  the  full  sum  given  or  con- 
tracted for  with  any  such  apprentioe  as  is  mentioned  in  sect.  82,  shall  be  in- 
serted in  some  indenture,  &c.,  which  shall  contain  the  covenants  or  agreements 
relating  to  the  service,  ''  and  shall  bear  date  upon  the  day  of  the  signing,  seal- 
ing, or  other  execution  of  the  same ;"  upon  pain  that  every  master  or  mistress 
to  whom  any  sum  shall  be  given  or  secured  for  or  in  respect  of  any  such  ap- 
prentice, **  which  shall  not  be  trulv  and  fully  so  inserted  and  specified  in  some 
such  indenture,  or  other  writing,  shall  for  every  such  offence  forfeit,"  &c.,  one 
moiety  to  the  crown,  the  other  to  the  party  who  shall  inform,  &c.,  at  any  time 
after  the  executing  of  any  such  indenture,  &c.,  or  making  any  such  contract,  and 
r*f>^01  ^^^^°  ^  y®^^  ^^^  ^^®  expiration  *of  the  time  of  service.  An  inden- 
I-  -*  ture  not  dated  according  to  this  clause  is  void,  by  the  rule  laid  down  in 
Blade  o.  Brake,  Hob.  298,  that  <<  affirmatives  in  statutes  that  introduce  new 
laws,  do  imply  a  negative  to  all  that  is  not  in  the  purview."  And  the  clause^ 
if  ambiguous,  receives  a  legislative  exposition  from  stat.  5  O.  3,  o.  46,  s.  19. 

ArmUnmgj  contHt.  The  statute  8  Ann.  c.  9,  s.  85,  does  not  declare  the  in- 
denture Toid  if  not  dated  on  the  day  of  execution,  or  otherwise  framed  accord- 
ing to  the  directions  there  given.  If  it  had  the  effect  of  rendering  an  indenture 
void  which  was  not  properly  dated,  it  would  also  avoid  an  indenture  in  which 
the  sum  given  or  contracted  for  with  the  apprentice  was  not  inserted.  But  the 
legislature  has  not  considered  it  as  so  operating,  for  a  clause  (sect.  39)  is  after- 
wards introduced  expressly  avoiding  indentures  which  are  defective  in  the  last 
particular.  This  section  does  not  affect  indentures  bearing  a  wrong  date,  and 
Its  provisions  cannot  be  imported  into  sect.  35  for  that  purpose.  Stat.  5  0.  3, 
c  46,  s.  19,  enacts  nothing,  except  that  a  certain  notice  shall  be  added  to  the 
indenture,  and  that  parties  selling  it  without  such  notice  shall  be  liable  to  a 

B malty.  This  clause  has  not  the  nature  of  a  declaratory  enactment.  In  1 
clan's  Poor  Law,  521,  note  (1),  it  is  enumerated  among  the  provisions,  sub- 
sequent to  stat.  8  Ann.  c.  9,  which  do  not  affect  the  question  of  settlement.  At 
common  law  a  deed  may  be  delivered  after  the  date ;  Com.  Dig.  Fait  (B  3). 

Lord  DsNMAN,  C.  J.  It  is  contended  that  no  settlement  conld  be  gained  in 
P6211  ^^^  ^'^'^'.  '^^^^'^  ^^^  indenture  *is  avoided  by  the  two  acts  of  parlia- 
L  ^  ment  which  have  been  referred  to.  The  stat.  8  Ann.  c.  9,  s.  85,  does 
not  declare  such  an  indenture  void  ]  it  merely  enacts  that  the  indenture  of  ap- 
preotioeahip  shall  bear  date  on  the  day  of  execution,  and  imposes  a  penaltv,  if 
It  be  not  properly  dated.  Sect.  39,  enacts  that  for  certain  contraventions  of  the 
statute  the  indenture  shall  be  void ;  and  among  them  is  one  of  the  omissions 
mentioned  in  sect.  35.  We  cannot,  therefore,  by  implication,  carry  on  to  the 
thirty-ninth  section  a  class  of  omissions  which  is  not  expressly  referred  to  in  it. 
Then  comes  the  stat.  5  G.  3,  c.  46.  That  is  an  act  for  altering,  and  for  further 
securing  and  improving,  the  stamp  duties ;  and  it  reouires  that  upon  eveiy  in- 
denture there  mentioned  there  shall  be  a  printed  notice,  telling  the  contracting 
parties  that  the  indenture  is  to  give  information  of  the  time  when  the  instru- 
ment was  executed,  and  what  money  or  other  thing  is  given  or  contracted  for 
with  the  apprentice;  and  also  stating  that  the  duty  is  to  be  paid  within  a  cer- 
tain period  after  the  execution  of  the  indenture ;  and  further  that,  in  default  of 

tTMs  forfeit  60/.  and  another  penalty,  and  the  apprentice  be  disabled  to  follow  his  trade, 
•r  be  made  free." 

And  it  is  enacted,  that  if  any  printer,  stationer,  or  other  person,  shall  sell  any  snoh 
indenture  without  such  notice  being  printed  under  the  same,  such  printer,  &o.,  shall,  for 
every  soeh  offence,  forfeit  lOi. 
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SQch  information  being  famished  by  the  indentare,  and  such  duty  paid,  the  in- 
deoture  will  be  void.  But  there  are  no  words  making  the  indenture  void  if  it 
be  not  properly  dated ;  and  probably,  in  the  clause  just  referred  to,  more  was 
thought  of  insuring  payment  of  the  duties  than  of  explaining  the  statute  of 
Anne.  It  is  unnecessary  to  consider  the  cases  (some  of  which  are  referred  to 
in  2  Dwarris  on  Statutes,  741),  where  it  has  been  held,  that  an  instrument  de- 
clared by  statute  to  be  void  is  only  voidable.  Here  there  is  no  statute  which 
declares  that  an  indenture  shall  be  void  if  the  requisite  in  question  be  not 
fulfilled. 

*LiTTL£DALE,  J.  The  stat.  8  Ann.  c.  9,  s.  85,  does  not  avoid  the  r^rgooi 
indenture  if  it  be  not  truly  dated,  but  only  imposes  a  forfeiture.  In  ^  -* 
sec.  39,  which  enumerates  the  omissions  that  shall  avoid  an  indenture,  the  want 
of  a  proper  date  is  not  included.  The  act  5  G.  3,  c.  46,  s.  19,  gives  a  notice  in 
which  it  is  said,  in  terrorem,  than  an  indenture  not  truly  dated  will  be  void; 
but  the  statute  does  not  make  it  so. 

WiLUAMs  and  Coleridge,  Js.^  concurred.  Orders  quashed. 


KELLY  V.  The  Honorable  EDWARD  HENRY  ROPER  CURZON. 
^  Jan.  29. 

An  affidavit  to  hold  to  bail,  stating  the  defendant  to  be  indebted  to  the  plaintiff  for 
mone/  had  and  received  b/  defendant  for  and  on  account  of  plaintiff  and  at  his  request, 
but  not  adding  that  it  was  received  to  plaintiff's  use,  is  insufficient. 

A  BTJLE  nisi  had  been  obtained  in  this  case  for  setting  aside  the  capias  on 
which  the  defendant  had  been  arrested,  and  discharging  him  out  of  custody. 
The  ground  was  the  insufficiency  of  the  affidavit  to  hold  to  bail,  which  stated 
that  the  defendant  was  indebted  to  the  deponent,  the  plaintiff,  in  2350/.,  '*  for 
monev  had  and  received  by  him  the  said  Honorable  Edward  Henry  Roper  Cur- 
zon,  n>r  and  on  account  of  this  deponent,  and  at  his  request,"  but  the  money 
was  not  sworn  to  have  been  received  to  the  use  of  the  plaintiff. 

Alexander^  now  showed  cause.  It  is  sufficient  if  the  affidavit  alleges  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain  sum,  and  points  out  the  cause 
of  action :  Coppinger  v,  Beaton,  8  T.  R.  388.  If  the  defendant  was  *not  p^goo-i 
indebted  to  the  plaintiff  for  money  had  and  received,  perjury  might  be  I-  "  -^ 
assigned  on  the  affidavit. 

Sir  John  Campbell,  Attorney-General,  contrd.  Coppinger  v.  Beaton,  8T.  R. 
338  has  been,  in  effect,  overruled  again  and  again.  In  the  present  instance,  the 
party  making  the  affidavit  might  be  a  surety,  and,  if  indicted  for  perjury,  might 
allege  that  he  swore  according  to  what  he  understood  to  be  the  law.  After 
citing  Cathrow  v.  Hagger,  8  East,  106,  and  Taylor  v.  Forbes,  11  East,  315,  he 
was  stopped  by  the  Court. 

Lord  jDenman,  C.  J.  It  is  perfectly  clear,  upon  grounds  similar  to  those 
stated  by  Lord  Tenterden,  in  Pitt  t;.  New,  8  B.  &  C.  654  (which  case  is  sup* 

Sorted  by  Reeves  v.  Hucker,  2  Cro.  &  J.  44;  S.  C.  2  Tyr.  161),  that  this  affi- 
avit  is  insufficient. 
LiTTLEDALE,  J.     Many  cases  may  be  put  in  which  it  may  be  said  that  money 
was  received  <<for,  and  on  account  of,"  the  plaintiff;  but  nevertheless  it  may 
not  have  been  received  to  his  use.     The  affidavit  must  allege  the  facts  which 
constitute  the  debt. 

WiLUAMB,  J.  concurred.  1  Rule  absolute. 

>  CouRiDOi,  J.,  was  absent 


*The  KING  V.  HENRIETTA  LAVINIA  GREENHILL.     Jan.  29.  [♦624} 

Where  a  person  supposed  to  be  improperly  in  custody  is  brought  up  on  a  habeas  corpus 
the  Court,  if  there  appear  no  ground  for  restraint,  will  order  that  sueh  person  be  a 
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liberty  to  go  where  he  pleases,  and  wiU  If  necessary,  giTe  him  the  protection  of  an 
officer  in  going.  But,  if  the  party  be  a  legitimate  child,  too  yonng  to  exercise  a  dis- 
cretion, the  legal  custody  is  that  of  the  father ;  and,  if  the  mother  has  possessed  her- 
self of  the  child  adversely  to  him,  and  he  claims  it,  the  Court  will  oblige  her  to  de- 
liyer  it  up. 

Nor  will  this  rule  be  departed  from  on  the  ground  that  the  father  has  formed  an  adul- 
terons  connexion,  which  still  continues,  if  it  appear  that  he  has  never  brought  the 
adulteress  to  his  house  or  into  contact  with  his  children,  and  does  not  intend  to 
do  so. 

Semble,  that  the  child  would  not  be  given  into  the  father's  custody  if  it  appeared  that  in 
his  hands  it  would  be  exposed  to  ciaelty  or  to  gross  corruption. 

On  the  23d  of  October,  1835,  Benjamin  Caffe  Oreenhill,  Esquire,  of  Knowle 
Hall,  Somersetshire,  obtained  a  habeas  corpus,  commanding  his  wife,  Henrietta 
Lavinia  Oreenhill,  to  produce  the  bodies  of  their  three  children  before  Patte- 
BON,  J.,  at  his  house.  The  writ  was  obtained  on  an  affidavit  by  Mr.  Greenhill, 
stating  that  he  had  been  residing  with  his  said  wife  and  children  at  Weymouth 
till  the  23d  of  the  preceding  September^  or  thereabouts,  when  Mrs.  Greenhill, 
in  his  absence,  left  the  house  and  went  to  her  mother's  at  Exeter,  where  she  had 
ever  since  continued,  and  refused  to  return.  That,  after  her  deparCfUre,  Sep- 
tember 26th,  her  brother  Captain  Macdonald,  at  her  instigation,  went  to  Wey- 
mouthy  broke  up  Mr.  Greenhill's  establishment  there,  and,  without  his  autho- 
rity, took  and  conveyed  the  said  children,  females,  aged,  respectively,  five 
years  and  a  half,  four  and  a  half,  and  two  and  a  half,  to  the  house  of  Mrs. 
Greenhill's  mother  at  Exeter,  where  they  had  ever  since  been  in  the  cus- 
tody  of  Mrs.  Greenhill,  against  the  will  of  Mr.  Greenhill;  and  that  he,  as 
their  father,  claimed  the  custody  and  possession  of  them  as  a  right,  which 
he  would  not  in  any  way  abuse.  The  children  were  brought  to  the  house 
p^^oe-i  of  the  learned  Judge  in  obedience  to  the  writ;  but  '''their  further  at- 
^  -^  tendance  was  dispensed  with,  it  being  stated  by  Mr.  Chambers,  Mrs. 
Greenhill's  uncle,  that  they  would  be  at  his  bouse  in  the  immediate  neighbor- 
hood, and  would  be  produced  in  ten  minutes,  when  it  became  necessary.  And 
affidavits  were  put  in  on  behalf  of  Mrs.  Greenhill,  in  answer  to  that  of  her  hus- 
band. She  herself  stated  as  follows : — ^The  permanent  residence  of  Mr.  and 
Mrs.  Greenhill  was  Knowle  Hall.  Mr.  Greenhill  was  in  the  habit  of  leaving 
Mrs.  Greenhill  for  short  periods,  during  which  the  children  were  under  her 
entire  control.  In  the  summer  of  1885,  Mr.  Greenhill  arranged  that  they 
should  go,  with  the  children,  to  Weymouth,  for  a  month  or  two;  and  that  Mrs. 
Oreenhill  and  the  children  should  proceed  from  thence  to  the  house  of  her 
mother  at  Exeter,  about  the  Ist  of  October.  The  object  of  the  journey  to 
Weymouth  was  amusement  and  health.  They  arrived  there  about  July  11th, 
and  occupied  furnished  lodgings.  Mr.  Greenhill  had  a  pleasure-yacht,  in  which 
he  frequently  left  Weymouth  on  short  excursions.  The  last  time  of  his  leaving 
Mrs.  Greenhill  there  was  September  7th,  when  he  sailed  for  Portsmouth,  after 
which  he  went  to  London  :  and  on  September  24th,  she  received  information  as 
to  his  conduct,  which  rendered  it  necessary,  in  her  opinion,  to  remove  immedi- 
ately, with  her  children,  to  her  mother's  house  at  Exeter.  She  accordingly  left 
Weymouth,  and,  on  September  26th,  had  her  children  conveyed  to  Exeter. 
They  remained  under  her  care,  at  her  mother's  house,  till  October  27  ;  and  she 
then,  in  obedience  to  the  habeas  corpus,  brought  them  to  London,  where  they 
resided,  with  her,  at  the  house  of  her  uncle,  Mr.  Chambers.  Mrs.  Greenhill 
further  expressed  her  belief  that,  if  her  husband  were  permitted  to  have  the 
r*6261  ^^^^^J  ^°^  control  *of  the  infants,  their  welfare  and  interests  would  be 
*•  ^  prejudicially  affected  thereby ;  and  that  her  husband's  mother,  with 
whom  it  had  been  suggested  that  they  might  be  placed,  was,  from  circumstances 
which  the  affidavit  set  forth  as  to  her  temper  and  disposition,  an  improper  per- 
son to  have  the  charge  of  them.  Mrs.  Greenhill  also  stated  that  she  had  not  her- 
self done  any  act  which  could  render  her  unworthy  or  unfit  to  have  the  custody  of 
the  children ;  and  that  her  husband  could  at  any  time  have,  and  had  in  fact  had, 
access  to  them  where  they  then  were.     By  other  affidavits.it  appeared  that  Mr. 
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Oreenhill  had,  during  the  years  18B4  and  1835,  lived  in  continued  adnlterj  with 
a  Mrs.  Graham,  cohabiting  with  her  at  various  lodgings  in  London  and  at  Ports- 
mouth ;  the  intercourse  at  the  latter  place  having  been  still  carried  on  after  the 
arrival  of  Mrs.  Oreenhill  and  her  children  at  Weymouth  ;  that  during  such  co- 
habitation Mr.  Oreenhill  and  Mrs.  Oraham  had  at  times  assumed  the  names  of 
Mr.  and  Mrs.  Oreenhill,  and  Mr.  and  Mrs.  Oraham ;  that  in  the  month  of  Oc- 
tober, in  which  the  habeas  corpus  was  obtained,  they  were  living  together  under 
the  latter  names  at  a  lodging  in  London  ;  and  that  in  that  month  he  had  ac- 
knowledged to  Mr.  Chambers,  the  uncle  of  Mrs.  Oreenhill,  that  the  adultery 
was  still  continuing,  and  had  refused  to  part  with  Mrs.  Oraham  while  uncertain 
of  a  reconciliation  with  his  wife.  There  was  also  an  affidavit  that  Mr.  Oreenhill 
had,  in  the  same  month,  gone  with  a  female  to  a  common  brothel,  where  it  was 
believed  they  had  passed  the  night.  Mrs.  Oreenhill's  uncle  deposed,  from  his 
knowledge  of  the  ''  character,  disposition,  and  conduct "  of  Mr.  Oreenhill,  that 
he  was  not,  in  the  deponent's  opinion,  a  fit  and  proper  person  to  have  the 
*oare  and  custody  of  the  children ;  that,  if  they  were  intrusted  to  him,  r^goTl 
there  was  great  dianger  that  they  would  not  be  properly  educated  and  ^  ^ 
taken  care  of;  and  that  Mrs.  Oreenhill  was  in  all  respects  a  proper  person  to 
have  the  care  and  custody  of  them.  The  grandmother  of  Mrs.  Oreenhill  de* 
posed  to  the  same  effect,  and  that,  if  the  children  were  placed  with  their  father, 
there  was  great  probability  that  they  would  be  ''  brought  into  contact  with  a 
female  of  an  abandoned  and  profligate  character  :**  and  she  also  stated  that  Mr. 
Oreenhiirs  mother  was  an  improper  person  to  be  intrusted  with  the  children, 
being  unkindly  disposed  both  towards  them,  and  towards  Mrs.  Oreenhill. 

After  the  suing  out  of  the  habeas  corpus,  and  before  its  return,  a  petition, 
founded  upon  the  above  affidavits  on  behalf  of  Mrs.  Oreenhill,  was  presented  to 
the  yice-Chancellor,  praying  that  it  should  be  referred  to  one  of  the  Masters  of 
the  Court  to  report  who  was  a  fit  and  proper  person  to  be  the  guardian  of  the 
said  infant  children,  &c.  The  petition  was  heard,  and  dismissed,  while  the 
habeas  corpus  was  depending  before  Patteson,  J.  On  the  10th  of  November, 
Patteson,  J.,  after  taking  time  for  consideration,  ordered. that  Mrs.  Oreenhill 
should  deliver  up  the  children  to  her  husband.  In  the  then  Michaelmas  term, 
November  12tb,  that  order  was  made  a  rule  of  Court.  The  rule  was  served  on 
Mrs.  Oreenhill,  November  12th,  and  the  children  demanded  :  but  she  refused 
to  give  them  up.  On  the  13th  a  rule  nisi  was  obtained  for  an  attachment 
against  Mrs.  Oreenhill  for  her  contempt.     In  the  same  term,  November  17th, 

Wiide,  Serjt,  moved,  on  behalf  of  Mrs.  Oreenhill,  for  a  rule  calling  on  Mr. 
Oreenhill  to  show  cause  why  the  *order  of  Patteson,  J.,  should  not  be  r^cgogl 
set  aside,  and  the  rule,  making  it  a  rule  of  Court,  discharged.  The  ^  ^ 
motion  was  grounded  on  an  affidavit  (among  others)  by  Mrs.  Oreenhill,  stating, 
in  addition  to  facts  which  have  been  already  mentioned,  that  the  children  had 
been  always  brought  up  under  her  personal  superintendence  and  care,  and  that, 
without  her  personal  attention,  their  health  and  comfort  would  suffer;  that, 
according  to  her  belief,  the  connexion  between  Mr.  Oreenhill  and  a  female  of 
immoral  character  still  continued ;  that  Mrs.  Oreenhill  had  had  two  interviews 
with  him  since  she  came  to  London  in  obedience  to  the  writ,  and  that  in 
neither  did  he  pledge  himself  to  put  an  end  to  such  connexion ;  that,  as  she  was 
informed  and  believed,  he  had  taken  a  house  for  the  said  female  for  a  term  of 
years,  and  intended  to  reside  with  her  permanently ;  that  the  children  were  kept 
under  no  restraint,  were  attended  by  the  same  nurse  as  when  they  were  at 
Weymouth,  and  had  never  been  withheld  from  their  father,  who,  on  the  contrary, 
had  been  offered  free  access  to  them  at  all  times ;  that  Mr.  Oreenhill  had  always 
admitted  the  propriety  of  Mrs.  Oreenhill's  conduct  as  a  wife  and  mother;  tlutt 
he  would  not  inform  Mrs.  Oreenhill  how  he  intended  to  dispose  of  the  children ; 
that  Mrs.  Oreenhill  had  instituted  proceedings  (which  were  then  depending)  in 
the  Ecclesiastical  Court  for  a  divorce  and  alimony,  because  the  conduct  of  her 
husband  was  suoh  that  she  could  not  with  propriety  reside  longer  with  him^  and 
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that  she  believed  the  habeas  corpus  to  have  been  obtained  for  the  pnrpose  of 
affecting  that  suit ;  that  sho  only  desired  permission  to  continue  bestowing  upon 
her  children  the  same  personal  care  and  attention  which  thej  bad  hitherto  re- 
r*62dl  ^^^^  ^^  ^^^>  '°^  which  was  necessary  to  their  welfare ;  '''and  that 
L  J  ghe  had  always  been  ready  and  willing,  and  offered,  and  did  then  offers 
to  reside  in  any  place,  saYe,  nnder  present  circumstances,  in  her  husband's  own 
house,  and  to  act  with  respect  to  the  said  children,  and  their  management,  edu- 
oation,  and  disposal,  precisely  as  her  husband  might  dictate.  She  farther  stated 
that  she  would  consent  even  to  relinquish  the  custody  and  control  of  the 
diildren,  if,  by  the  rule  or  other  discretion  of  the  Court,  she  might  be  assured 
of  permission  to  give  them  her  personal  care  and  attention  during  their  tender 
Tears.  It  appeared  hj  another  of  the  affidavits  now  put  in,  that  Mrs.  Green« 
hill's  age  was  twenty-four  and  that  of  her  husband  twenty-eight. 

Wildey  Seijt.,  in  moving  for  the  rule,  stated  the  proposal  of  Mrs.  Greenhill 
to  be,  that  she  should  not  part  with  the  children,  but  that  they  should  be  placed 
where  her  husband  should  appoint,  she  having  access  to  them  for  the  purpose 
of  giving  them  her  care  and  attention,  subject  to  his  directions.  The  question 
raised  by  these  proceedings  is,  not  whether  the  father's  right  over  his  children 
he  paramount,  but  whether  the  rights  of  the  mother  are  to  be  wholly  disregarded, 
so  that  she  may  not  claim  access  even  to  infants  within  the  age  of  nurture. 
The  law  cannot  require  that,  if  a  husband  makes  his  own  house  unfit  fq^  his 
wife's  residence,  his  children  shall,  therefore,  be  deprived  of  the  maternal  care 
sad  protection.  [Lord  Dsnm an,  C.  J.  Has  Mrs.  Oreenhill  gone  with  the 
ehildren  to  her  husband,  and  made  the  proposal  you  now  mention,  and  has  it 
been  rejected  ?  Pattsson,  J.  All  that  appeared  before  me  was,  that  she  had 
left  her  hnsband's  house,  and  the  children  in  it ;  that  her  brother  had  gone  to 
r*6301  ^^^  house  and  '^'brought  the  children  away ;  and  that  Mrs.  Oreenhill 
^  -'  had  then  gone  with  them  to  Exeter,  and  had  afterwards  said  she  would 
not  deliver  them  up.]  Th^  place  she  left  was  only  a  lodging-house,  taken  for 
a  limited  time ;  and  she  went  from  thence  to  the  place  which  her  husband  had 
appointed.  [Pattsson,  J.  At  any  rate  she  went  much  before  the  time.] 
None  of  the  authorities  go  so  far  as  to  bear  out  the  present  motion.  In  cases 
where  the  child  has  been  actually  in  the  father's  possession,  this  Court  has  de« 
dioed  to  interfere,  no  doubt  considering  its  power  inadequate  to  alter  such  a 
slate  <^  things;  but  those  cases  differ  from  the  present;  and,  in  a  case  (that  of 
Mr.  LyttoD,  cited  in  Bex  v.  De  Manneville,  5  East,  222),  where  the  father  had 
bound  himself  by  an  agreement  in  articles  of  separation  to  allow  the  mother 
access  to  the  child,  the  Court  would  not  suffer  him  to  take  it  from  the  school  at 
which  it  had  been  placed,  without  providing  for  the  future  access  of  the  mother. 
The  only  instances  in  which  the  Court  appears  actually  to  have  taken  away  the 
child  from  the  mother  are  Sir  William  Murray's  case,  cited  in  Bex  v.  De  Man* 
neville,  5  East,  228,  and  Ex  parte  M'Clellan,  1  Dowl.  P.  C.  81.  [Pattebon, 
J.  In  that  case  the  child  had  been  placed  at  a  school  by  agreement  between 
the  father  and  mother ;  the  mother  persuaded  the  governess  to  let  the  child  so 
to  her  for  a  few  days,  under  a  promise  to  restore  it,  and  then  kept  it.  I  thought 
there  was  an  absurdity  in  saying  that,  if  the  husband  took  the  child  by  force, 
the  Court  would  not  remove  it  from  his  possession,  and  yet  that  it  would  not 
■ssist  him  in  obtaining  the  possession,  when  he  sought  it  by  the  legal  course  of 
r*63l1  ^  ^^^^^  corpus.]  Where  he  aotuall;^  huT  the  custody,  '^the  power  of 
^  -'the  Court  is  limited;  where  he  has  it  not,  the  Court  will  exercise  its 
discretion  according  to  the  circumstances.  In  Rex  v.  Smith,  2  Stra.  982,  where 
a  boy  was  brought  up  by  habeas  corpus  at  the  instance  of  his  father,  for  the 
purpose  of  having  him  delivered  over  by  an  aunt  who  kept  him,  the  Court, 
overruling  Rex  v.  Johnson,  1  Stra.  579,  S.  C.  2  Ld.  Ray.  1333,  refused  to  do 
more  than  order  him  to  be  delivered  out  of  the  custody  of  the  aunt,  and  inform 
him  he  was  at  liberty  to  go  where  he  pleased.  And  in  Rex  v.  Sir  Francis  Blake 
Belaval,  8  Burr.  1484,  Lord  Mansfisld  states  the  law  to  be,  that,  '<In  cases 
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of  writs  of  habeas  corpus,  directed  to  private  persons,  to  bring  n^  infants,  the 
Court  is  bound,  ex  debito  justitise,  to  set  the  infant  free  from  an  improper  re- 
straint :  but  they  are  not  bound  to  deliver  them  over  to  anybody,  nor  to  give 
them  any  privilege.  This  must  be  left  to  their  discretion,  according  to  the  cir- 
cumstances that  shall  appear  before  them/'  He  then  refers  to  the  two  cases  in 
Strange,  just  cited,  and  a  third,  Bex  v.  Clarkson,  1  Stra.  444,  and  adds,  '<Tbe 
true  rule  is,  that  the  Court  are  to  judge  upon  the  circumstances  of  the  particular 
case ;  and  to  give  their  directions  accordingly."  And,  in  the  case  then  before 
the  Court,  in  which  a  father  had  obtained  a  habeas  corpus  to  bring  up  his  daughter, 
Lord  Mansfield  said,  that  there  was  no  reason  for  delivering  her  to  her  father, 
and  the  order  was  that  she  should  be  discharged  from  all  restraint,  and  be  at 
liberty  to  go  where  she  would.  In  Rex  t;.  Wilson,  see  p.  645,  note  (1),  post, 
which  came  before  this  Court  in  1829,  on  the  application  of  a  father,  the  Court 
referred  it  to  the  Master  to  seo  what  was  proper  as  to  the  '^'custody ;  and,  rtgooi 
in  Rex  v.  Dobbyn,  see  p.  644,  note  (1),  post,  the  Court  refused  to  let  I-  ^ 
the  father  have  the  custody  of  the  infant.  The  object  of  the  writ  of  habeas 
corpus  is  the  liberty  of  the  party  detained ;  and  the  application  ought  properly 
to  come  from  him,  Rex  v.  Reynolds,  6  T.  R.  497;  Rex  v.  Edwards,  7  T.  R.  745; 
though,  where  the  party  himself  is  of  too  tender  years  to  decide  upon  the  custody 
in  which  he  ought  to  be,  the  law  vests  the  discretion  on  that  subject  in  the 
father.  But,  where  he  attempts  to  use  that  discretion,  not  in  truth  for  the  pur- 
pose of  enforcing  his  own  rights,  but  to  take  away  those  of  the  mother,  the 
children  being  within  the  age  of  nurture,  and  no  reason  being  shown  for  abridg- 
ing the  mother's  rights,  the  Court  will  at  least  interpose  so  far  as  to  leave  the 
father  such  a  qualified  dominion  only,  as  the  circumstances  require,  and  as  may 
be  consistent  with  the  interests  of  the  children  themselves.  The  whole  question 
is,  whether  the  case  be  one  in  which  the  Court  can  use  its  discretion ;  and 
whether  the  rights  of  the  husband  be  so  far  paramount  to  those  of  the  wife, 
that  she  has  no  right  to  stand  before  the  Court  enforcing  any  claim.  A  rule 
nisi  was  granted. 

In  opposition  to  the  rule,  affidavits  were  put  in  on  behalf  of  Mr.  Greenhill,  to 
the  following  effect : — Mr.  Greenhill's  solicitor,  Mr.  Browne,  swore  that,  before 
the  issuing  of  the  habeas  corpus,  he  had  gone  to  Mrs.  Greenhill,  at  Exeter,  with 
Mr.  Qreenhill's  sanction,  for  the  purpose  of  effecting  a  reconciliation  or  arrange- 
ment, which,  however,  he  had  been  unable  to  bring  about,  and  had  ultimately 
demanded,  while  at  Exeter,  that  the  children  should  be  placed  under  his  protec- 
tion to  be  taken  to  Knowle  Hall ;  that  Mrs.  Greenhill  refused  '''this,  and  rtaoo-t 
the  habeas  corpus  afterwards  issued  :  that  Mr.  Greenhill,  in  his  commu-  ^  ^ 
nications  with  the  deponent,  bad  evinced  great  affection  to  the  children,  and 
that  they,  in  an  interview  which  the  deponent  had  witnessed  between  them  aad 
their  father,  had  shown  a  strong  attachment  to  him  :  that,  upon  the  service  of 
the  rule  of  Court  of  November  10th,  for  the  delivery  of  the  children  by  Mrs. 
Greenhill,  she  had  refused  to  give  them  up,  and  expressed  her  determination  not 
to  live  again  in  the  same  house  with  her  husband :  and  that  she  had  asked  him 
what  he  meant  to  do  with  the  children,  to  which  he  had  replied  that  he  should 
take  them  to  Knowle,  and  that  she  might  see  them  whenever  she  pleased.  Mr. 
Greenhill,  by  another  affidavit,  denied  that  any  arrangement  had  been  made  with 
his  consent  for  Mrs.  Greenhill  to  go  from  Weymouth  to  Exeter.  He  further 
stated  that,  in  the  beginning  of  October  last,  when  informed  of  his  wife's  reasons 
for  leaving  Weymouth,  he  had  expressed  to  her  brother  and  uncle  his  contrition 
for  what  had  passed,  and  had  offered,  if  she  would  forgive  him,  to  live  with  her 
wherever  she  wished,  and  to  give  up  his  intimacy  with  Mrs.  Graham,  and  that 
he  had  made  other  attempts  at  reconciliation,  without  success.  That  the 
children,  if  taken  out  of  his  custody,  would  lose  materially  by  family  arrange- 
ments, which,  to  his  knowledge  and  belief,  would  essentially  affect  their  future 
interests :  that  his  wife  had  no  means  of  supporting  them  ;  that  the  children,  if 
separated  from  him,  would,  as  he  believed^  be  brought  up  in  detestation  of  him; 
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and  that  his  mother  was  a  yery  proper  person  to  he  intmsted  with  them :  that 
he  had  (before  Mr.  Browne  went  to  Exeter)  proposed  to  Mrs.  OreenhiU's  at* 
r^6S41  ^^® J  ^^^^  ^^^  should  leave  her  mother's  house  and  *live  somewhere  in 
l*  -'or  near  London,  in  which  case  he  had  offered  that  she  might  have  the 
children  under  her  care,  but  this  had  not  been  acceded  to  :  that  he  never  con- 
templated for  a  moment  depriving  his  wife  of  the  privilege  she  had,  as  a  mother, 
of  seeing  her  children,  and  had  repeatedly  expressed  himself  to  that  effect :  that 
Mrs.  Graham  had  never  seen  either  of  the  children  or  Mrs.  Oreenhill,  nor  had 
he  ever  taken  either  of  the  children  near  Mrs.  Graham's  residence,  or  Mrs. 
Graham  to  Knowle  Hall  or  any  other  place  where  his  children  or  wife  were,  nor 
had  he  entertained  the  thought  of  bringing  his  children  or  wife  in  contact  with 
Mrs.  Graham,  having  always  loved  his  children,  and  been  loved  by  them,  with 
the  warmest  affection :  and  that  he  had  never  given  his  wife  occasion  to  complain 
of  any  unkindness  or  want  of  affection  in  him  towards  them  :  that  it  was  his  in- 
tention to  take  them  to  Knowle,  his  own  residence,  where  he  proposed  they 
should  reside  under  the  care  of  his  mother,  and  where  he  had  always  been  ready 
and  willing  that  his  wife  should  have  free  access  to  them,  as  he  had  frequently 
told  her.  Upon  these  affidavits,  TcUfourdy  Seijt.,  in  the  same  Michaelmas  term 
(November  24th),  was  partly  heard  in  opposition  to  the  rule  ]  but,  the  Court 
suggesting  that  some  agreement  might  perhaps  be  come  to,  the  rule  was  enlarged 
to  this  term.  From  affidavits  subsequently  sworn  by,  and  on  behalf  of,  Mr. 
Greenhill,  it  appeared  that  Mrs.  Greenhill  had  left  Mr.  Chambers's  house  with 
the  children ;  that  Mr.  Greenhill  had  since  made  unsuccessful  attempts  to  dis- 
cover where  they  were,  and  that,  from  information  he  had  obtained,  he  believed 
that  Mrs.  Greenhill  hiid  taken  them  with  her  out  of  the  kingdom. 
r*6351  ^^^^  John  Campbell,  Attorney-General,  Talfourd,  Serjt.,  and  Wight- 
I-  ^  man,  now  showed  cause  against  the  rule  for  setting  aside  the  order  of 
Patteson,  J. 

The  arguments  urged  against  the  rule  in  this  and  the  preceding  term  were  as 
follows : — The  legal  power  over  infant  children  is  in  the  father,  the  mother  has 
none ;  1  Bla.  Comm.  453.  It  has  been  held,  in  the  case  of  removal  of  paupers, 
that  a  bastard  child,  within  the  age  of  nurture,  is  not  to  be  separated  from  the 
motber,  see  Rex  v.  Hemlington,  Cald.  6.  Note  [2]  to  Simpson  v,  Johnson,  1 
Doag.  9,  and  £x  parte  Ann  Knee,  1  New  Rep.  148 ;  but  Rex  v,  De  Manne- 
ville,  5  East,  221,  shows  that  the  principle  of  that  ruling  does  not  extend  to  the 
case  of  legitimate  children,  and  that  the  custody  of  them  belongs  to  the  father. 
The  doctrine  of  that  case  was  recognised  in  Ex  parte  M'Clellan,  1  Dowl.  P.  C. 
81y  and  in  Ex  parte  Skinner,  9  B.  Moore,  278  (where  many  cases  on  the  sub- 
ject are  referr^  to),  where  Best,  C.  J.  (at  the  bar),  having,  as  referee,  then 
made  an  order,  by  consent  of  the  parents,  that  the  child  should  be  placed  with 
a  third  person,  and  the  father  having  taken  it  from  that  person,  the  Court  of 
Common  Pleas  held  that  they  had  no  authority  to  interfere.  In  the  cases  which 
have  been  cited,  of  Rex  v.  Smith,  2  Stra.  982,  and  Rex  v.  Sir  F.  B.  Delaval,  3 
Burr.  1434,  where  the  Court  refused  to  do  more  than  set  the  infants  free  from 
restraint,  they  were  of  sufficient  age  to  exercise  a  choice  as  Xo  the  hands  in 
which  they  should  be :  and,  in  the  latter  case,  the  Court,  at  the  time  of  dis- 
charging the  infant,  suspected  the  &ther  of  being  party  to  a  conspiracy  against 
her.  In  Rex  v.  Johnson,  1  Stra.  579,  S.  C.  2  Ld.  Raym.  1338,  the  reason 
aasigned  for  delivering  the  child  to  the  guardian  appointed  by  her  father  was, 
T'^eSGl  ^^^^  ^^^  ^^  *^^^  young  to  judge  for  herself.  Blisset's  Case,  Lofft's 
^  ^  Rep.  748,  is  the  only  one  reported,  in  which  the  Court  has  directly  taken 
upon  itself  to  overrule  the  father's  claim  where  the  infant  was  too  young  to 
form  a  choice.  In  Ex  parte  Skinner,  9  B.  Moore,  278,  Best,  C.  J.,  after  ob- 
serving that  the  Court  of  King's  Bench,  on  applications  of  this  kind,  generally 
"  refer  the  parties  to  a  Master  in  Chancery,  who  may  ascertain  whether  thisre 
be  sufficient  property  to  provide  for  the  support  of  the  child,  or  whether  it  might 
be  made  a  ward  of  that  Court,  or  he  might  appoint  a  guardian  to  take  care  of 
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would  give  it  to  the  father;  the  mother's  application  would  Dot  he  attended  to. 
Here  the  case  is  stronger ;  the  children  were,  in  effect,  in  the  custody  of  the 
father,  in  a  place  selected  hjr  him ;  they  have  been  removed,  and  he  only  seeks 
to  bring  them  back.  On  the  question  which  comes  before  us,  whether  or  not 
the  learned  Judge's  order  should  be  set  aside,  I  think  we  have  here  no 
right  (and  I  do  not  say  that  we  should  have  it  in  any  case)  to  make  an 
order  about  access  to  the  children  or  interference  with  them.  We  can  only 
discharge  the  rule. 

'^'Williams,  J.  In  this  case,  as  it  came  before  my  brother  Patteson,  r^^n-i 
he  was  bound  to  decide,  in  point  of  law,  with  whom  the  custody  of  the  ^  -' 
children  should  be.  In  general,  where  the  party  brought  up  by  habeas  corpus 
is  competent  to  exercise  a  discretion  on  this  point,  the  Court  merely  takes  care 
that  the  option  shall  be  left  free.  In  Bex  v.  Sir  F.  B.  Delaval,  3  Burr.  1434, 
the  party  was  of  such  an  age ;  and  the  Court  acted  accordingly.  £ut  where 
the  age  is  not  such  as  to  allow  the  exercise  of  a  discretion,  and  there  is  a  con- 
troversy as  to  the  custody,  the  Court  must  decide ;  and  here  the  learned  Judge, 
having  no  doubt  of  the  law  (and  I  accede  to  his  view  of  it),  made  the  order  in 
question,  giving  the  custody  to  the  father.  Then  is  there  anything  shown 
which  can  induce  us  to  suspend  or  set  aside  that  order  ?  It  has  been  held,  Ball 
i;.  Ball,  2  Sim.  35,  that  the  fact  of  a  father  having  formed  an  improper  con- 
nexion is  not  of  itself  sufficient  reason  for  separating  his  children  from  him. 
The  same  question  was  before  my  brother  Pattebon,  and  is  now  before  us  for 
reconsideration.     The  right  is  in  the  father,  and  must  take  effect. 

Coleridge,  J.  The  single  question  before  the  Court  is,  whether  or  not  this 
order  shall  be  discharged.  It  is  important  to  consider  the  circumstances  under 
which  the  order  was  made.  A  habeas  corpus  issued,  and  was  obeyed.  The 
mother  and  children  were  before  the  learned  Judge ;  but  it  was  then  arranged 
that,  during  the  future  attendance,  the  children's  presence  should  be  dispensed 
with.  There  was  not,  therefore,  anything  ^special  in  the  order  ulti-  rtgiQi 
mately  made ;  it  was  only  what  the  learned  Judge  might  have  said  ^  *' 
verbally  to  the  father  if  the  children  had  been  in  attendance  with  the  mother, 
^'  You  are  entitled  to  the  custody  of  these  children."  The  rule,  then,  is  to  be 
considered  upon  purely  legal  principles.  A  habeas  corpus  proceeds  on  the  ivct 
of  an  illegal  restraint.  When  the  writ  is  obeyed,  and  the  party  brought  up  is 
capable  of  using  a  discretion,  the  rule  is  simple,  and  disposes  of  many  cases, 
namely,  that  the  individual  who  has  been  under  the  restraint  is  declared  at 
liberty ;  and  the  Court  will  even  direct  that  the  party  shall  be  attended  home 
by  an  officer,  to  make  the  order  effectual.  But,  where  the  person  is  too  young 
to  have  a  choice,  we  must  refer  to  legal  principles  to  see  who  is  entitled  to  the 
custody,  because  the  law  presumes  that,  where  the  legal  custody  is,  no  restraint 
exists ;  and,  where  the  child  is  in  the  hands  of  a  third  person,  that  presumption 
is  in  favor  of  the  father.  But,  although  the  first  presumption  is  that  the  right 
custody  according  to  law  is  also  the  free  custody,  yet,  if  it  be  shown  that  cruelty 
or  corruption  is  to  be  apprehended  from  the  father,  a  counter-presumpUon  arises : 
that,  however,  is  not  raised  here.  The  case,  as  it  comes  before  us,  is  the  same 
as  if  the  parties,  with  the  children,  were  on  the  floor  of  the  Court,  and  we  bad 
to  pronounce  what  was  the  rightful  custody.  The  rule,  therefore,  must  be  dis- 
charged. Rule  discharged. 

'''The  Attorney' General  then  moved  that  the  rule  for  an  attachment  r^cin 
might  be  made  absolute ;  and,  no  argument  being  offered  in  opposition,  *-  ^ 
The  rule  was  made  absolute;  but  it  was  ordered  that  the 
attachment  should  lie  in  the  office  for  a  month.* 

I  The  reporters  are  indebted  to  Mr.  Dealtry  for  the  following  notes  of  two  cases  referred 
to  in  the  argument  of  Wilde,  Seijt,  ant6,  pages  681,  682. 
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The  KING  V.  DOBBYN. 

A  father  claiming  from  his  wife  the  castodj  of  their  legitimate  infant  child  on  habeas 
corpus,  the  Court,  on  a  representation  by  the  wife  of  his  profligaoy  and  cruelty,  re- 
ferred it  to  a  barister  to  determine  as  to  the  proper  custody  for  the  child,  the  wife  (who 
was  in  contempt  for  disobeying  the  writ),  and  the  husband,  consenting  to  abide  by 
SQch  determination. 

In  Michaelmas  yaoation,  1817,  Lord  Bllbnbobouoh  issued  a  summons,  at  the  instance 
of  William  Augustus  Dobbyn,  calling  upon  Maria  Philippa  Dobbyn,  his  wife,  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue  to  bring  before  him  the  body  of  Philippa 
I>obbyn,  their  daughter,  aged  six  years,  for  the  purpose  of  her  being  delivered  over  to 
the  father.  The  summons  was  attended  before  Mr.  Justice  Holbotd,  who  ordered  the 
writ  to  issue. 

The  defendant  baring  neglected  to  make  any  return  to  the  writ,  Lord  Ellbhborouor 
issued  his  warrant  pursuant  to  the  statute  66  Q.  3,  o.  100,  to  apprehend  the  defendant, 
in  order  that  she  might  find  bail  for  her  appearance  in  the  Court  of  King's  Bench  on  the 
first  day  of  the  following  Hilary  term,  to  answer  the  contempt.  She  was  apprehended 
under  ^e  warrant,  and  entered  into  a  recognizance  to  appear  accordingly. 

On  the  first  day  of  Hilary  term,  she  appeared  in  Court,  and  was  asked  whether  she 
would  undertake  to  appear  before  a  Judge  at  chambers,  and  bring  the  said  Philippa 
Dobbyn  with  her,  which  she  declined  to  do ;  whereupon  she  was  examined  upon  inter* 
rogatories,  and  reported  in  contempt.  The  reasons  alleged  by  her  for  not  giring  up  tJie 
child  were,  that  the  time  of  the  father  was  principally  devoted  to  the  gaming  table  and 
the  society  of  women  of  infamous  character;  that  he,  having  attempted  the  life  of  the 
defendant,  was  likely  to  do  the  same  to  the  child ;  and  that  he  was  of  a  brutal  disposition ; 
that  he  had  beat  defendant  with  a  stick,  and  desired  the  woman  with  whom  she  lived  to 
torn  her  out  of  doors,  deolaring  that  she  was  not  his  wife,  but  his  discarded  mistress ;  that 
on  one  occasion,  on  his  returning  from  the  gaming  table  in  a  dreadful  temper,  he  accused 
the  defendant  of  inconstancy ;  she  protested  her  innocence,  but  nevertheless  he  nearly 
strangled  the  defendant,  and  inflicted  on  her  several  riolent  blows,  and  exclaimed, "she 
was  dead,  he  had  murdered  her ;"  that  she  exhibited  articles  of  the  peace  against  him, 
*and  he  was  bound  over  to  keep  the  peace,  in  2000/.;  that  he  endeavored  to 
[*645]  procure  a  divorce,  but  could  not  succeed,  though  she  did  not  oppose  it;  that, 
although  he  could  see  the  child  whenever  he  wished  it,  he  had  only  sent  for  her 
twiee  within  the  last  three  years  and  a  half,  when  she  was  immediately  sent ;  that  she 
believed  his  only  motive  in  claiming  the  child  was  a  wish  to  give  her,  Mrs.  Dobbyn,  pain, 
and  not  affection  to  the  child. 

Easter  term,  1818.  The  defendant  was  examined  upon  interrogatories,  and  reported 
in  contempt.  By  consent,  sentence  was  postponed  till  the  next  term.  And  it  was  re- 
ferred to  Mr.  Taunton  to  determine  in  whose  custody  Philippa  Dobbyn  should  be  placed, 
or  remain  for  the  present  to  abide  his  further  order.  And  it  was  also  referred  to  Mr. 
Taunttm  to  inquire  into  all  matters  in  difference  between  the  prosecutor  and  the  defen- 
dant, touching  the  said  Philippa  Dobbyn,  and  to  determine  in  whose  custody  Uie  said 
Philippa  Dobbyn  should  be  permanently  placed,  and  to  regulate  the  access  to  be  had  by 
the  prosecutor  and  defendant  to  the  said  Philippa  Dobbyn,  if  he  should  adjudge  it  proper 
that  both  parents  should  have  such  access.  And  to  make  such  further  order  respecting 
her  as  he  should  think  fit,  the  prosecutor  and  defendant  undertaking  (by  the  rule)  to 
pay  obedience  to  such  orders. 

The  KING  v.  WILSON. 

Infant  child  in  custody  of  the  mother,  brought  up  by  habeas  corpus  at  the  father's  in- 
stance. Ordered  that  the  child  remain  with  the  mother ;  the  father's  access  to  be  re- 
gulated by  the  Master. 

HiLABT  term,  1829.  Wife  and  child,  daughter  of  three  years  old,  brought  up  by 
habeas  corpus  sued  out  by  the  husband ;  the  wife  was  asked  if  she  was  under  any  re- 
straint ;  and  she  was  told  she  was  at  liberty  to  go  where  she  pleased ;  and  it  was  referred 
to  the  Master  to  determine  at  what  time  and  in  what  manner,  and  under  what  circum- 
stances, the  father  should  have  access  to  the  daughter ;  she  in  the  mean  time  to  remain 
with  the  mother. 

[*W6]  *HOLLINQSWORTH  v.  BRODRICK.    Jan.  29. 

HOLLINGSWOBTH  v.  COLLINSON. 

Two  actions  baring  been  brought  by  the  same  plaintiff  against  different  defendants,  on 
the  same  policy  of  Insurance,  the  Court  consolidated  them,  after  a  declaration  had 
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been  delivered  in  one,  and  an  appearance  entered  in  the  other,  at  the  instanee  of  the 
defendant  in  the  latter  action,  tiiongh  the  plaintiff  objected. 

These  were  two  of  forty-eight  actions  brought  by  the  same  plaintiff  on  the 
slime  policy  of  insurance  against  several  defendants.  The  policy  was  on  the  ship 
Angerstein,  and  all  the  actions  were  on  the  same  loss.  After  appearances  were 
entered,  and  before  any  declarations  were  delivered,  a  summons  to  consolidate 
the  actions  was  served  on  the  plaintiff.  On  the  hearing  at  chambers,  GoLiRnxaE, 
J.y  referred  the  matter  to  the  ^11  Court,  and,  in  the  mean  time,  ordered  that  the 
proceedings  in  all  but  one  action  should  be  stayed.  A  declaration  had  been 
subsequently  delivered  in  Hollingsworth  v.  Brodrick.  E.  V.  Eichardi,  in  this 
term,  obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  two  <' actions 
should  not  be  consolidated,  or  why  the  proceedings  in  the  second  mentioned 
cause  should  not  be  stayed." 

From  the  affidavits  in  answer,  it  appeared  that  the  expected  defence  was  un- 
seaworthiness }  and  that  the  premiums  paid  were  at  the  rate  of  forty  per  cent,  to 
return  in  proportion  to  the  premiums  currently  paid  on  the  voyages  the  ship 
might  make  during  the  time  mentioned  in  the  policy  (which  was  twelve  months, 
commencing  Ist  March,  1834) ;  and  that  no  return  had  been  made  by  the  de- 
fendants or  any  of -the  subscribers.  It  further  appeared  that  an  action  had  been 
brought  by  the  plaintiff,  in  the  Common  Pleas,  on  a  policy  on  freight,  upon  the 
same  ship,  on  the  same  loss ;  in  which  the  ^defendant  had  pleaded  un-  r^^iyi 
seaworthiness,  and  had  paid  the  premium  into  court.  ^       ^ 

MauU  showed  cause  in  this  term  (January  28th).*  It  may  be  observed  that 
this  rule  introduces  a  term,  <'  consolidated,"  which  has  not  been  used  before  in 
these  applications.  It  has  hitherto  been  usual  to  express,  at  length,  the  in- 
tended effect :  namely,  that  the  other  actions  shall  be  stayed,  on  the  consent  of 
the  defendants  (not  the  plaintiff)  to  be  bound  by  the  event  of  the  cause  tried. 
And  here  the  application  is,  to  consolidate  before  declaration :  but  the  practice 
has  always  been  to  refuse  to  consolidate  till  issue  joined.  [Coleribos,  J.  It 
was  stated  to  me  that,  since  the  new  rules,  many  judges  have  allowed  a  consoli- 
dation after  declaration,  and  before  issue  joined.]  In  the  late  cases  of  Doyle  o. 
Anderson,  and  Doyle  v.  Stewart,  1  A.  &  E.  635,  an  application  was  made  for  a 
consolidation  rule  to  bind  the  plaintiff ;  and  the  hardship  arising  under  the  new 
rules,  from  the  increase  of  expense  to  defendants,  was  pressed  upon  the  Court 
in  support  of  the  application ;  but  the  Court  refused  to  grant  it,  although  the 
circumstances  there  were  strongly  in  favor  of  the  defendants.  And  that  which 
judges  have  done  by  consent  of  parties  constitutes  no  precedent  for  cases  where 
the  plaintiff  resists.  The  declaration  may  be  differently  framed  against  different 
parties.  When  the  general  issue  was  almost  invariably  the  defence,  still  the 
Courts  withheld  the  rule  till  they  saw  what  issue  was  joined,  and  whether  it 
applied  to  all  the  cases:  and,  now  that  the  defences  are  to  be  specially 
^pleaded,  the  principle  applies  still  more  strongly.  Besides,  the  hardship  pMig-i 
arising  to  the  defendants,  from  the  length  of  the  several  declarations,  w^  ^ 
much  lessened,  now  that  the  declarations  contain  only  one  count.  It  is  known 
that  the  defence  in  this  case  is  unseaworthiness.  Supposing  that  to  be  pleaded, 
the  defendants  would  be  required  to  pay  into  Court  the  premium  which  thej 
have  received,  as  has  been  done  in  the  action  in  the  Common  Pleas;  but  the 
plaintiff  would  lose  this  security  if  the  rule  were  to  be  made  absolute  as  prayed. 

E.  F.  Eichardsj  contr^.  The  law  as  to  consolidating  actions  has  gradaallj 
been  engrafted  on  the  practice  of  the  Courts.  The  rule  formerly  was,  to  stay 
the  proceedings  nnless  the  plaintiff  consented  to  consolidate.  It  is  true  that, 
until  the  late  rules  of  Court  were  made,  the  consolidation  never  took  place  be- 
fore plea  pleaded.  That,  however,  was  thought  a  hardship ;  and  the  practioe  at 
chambers  has  latterly  been  to  consolidate  at  an  earlier  stage.  The  defendants 
are  ready  to  submit  to  any  terms  which  the  Court  may  think  necessary  for 
giving  the  plaintiff  the  full  and  immediate  benefit  of  the  judgment  in  the  first 
action,  against  the  remaining  defendanta.     IMauie.    There  will  be  a  diffioulty 

1  Before  Lord  Dbnman,  G.  J.,  Littlioalb,  Willi axs,  and  Colbbidoi,  Js. 
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as  to  the  jadgment,  if  the  consolidation  be  made  before  declaration.  [Little- 
dale,  J.  Perhaps  the  parties  might  agree  that  the  same  declaration  should  be 
considered  as  delivered  in  all  the  cases.]  The  form  might  be  easily  settled 
hereafter.  The  proceeding  in  the  Common  Pleas,  which  has  been  cited,  took 
place  in  an  action  on  a  policy  upon  freight ;  this  is  on  a  time  policy.  The  rule 
may  perhaps  be  different  in  the  two  cases. 

r*64dl       *^^^  Denman,  C.  J.     We  will  confer  with  the  other  Judges. 
*•        •'  Cur»  adv.  vtdt. 

Lord  DsMMANy  C.  J.^  now  said;  We  think  the  consolidation  ought  to  take 
place.  Rule  absolute.^ 

1  By  conaent,  the  following  rule  was  drawn  up.  '*  It  is  ordered  that  all  proceedings  In 
the  last-mentioned  cause  be  stayed,  until  the  trial  of  the  first-mentioned  cause,  the  de- 
fendant in  the  last-mentioned  action  hereby  undertaking  to  be  bound  and  concluded  by 
the  verdict  found  in  the  first  action,  if  such  verdict  shall  be  to  the  satisfaction  of  the 
Judge  who  may  try  the  same.  And  it  is  fturther  ordered  that,  if  the  defendant  pays  the 
premium  into  Court  in  that  action,  the  other  defendant  shall,  within  one  week  after  such 
payment,  pay  the  premium  into  Court  in  the  other  action  under  this  rule,  and  that  the 
plaintiff  be  at  liberty  to  take  the  same  out  of  Court ;  and,  if  he  elects  to  accept  such 
premiums  in  satisfaction  of  such  action,  that  he  be  at  liberty  to  proceed  to  tax  his  costs 
at  any  time  either  before  or  after  the  verdict  in  the  first-mentioned  action.  And  it 
is  further  ordered  that,  if  the  verdict  be  found  for  the  plaintiff  in  the  first-mentioned 
action  to  the  satisfaction  of  the  Judge  before  whom  the  same  may  be  tried,  then  the  de- 
fendant in  the  other  action  shall  pay  to  the  plaintiff  the  amount  of  the  sum  assured  by 
him,  or  such  proportion  thereof  as  the  verdict  recovered  bears  to  the  sum  assured  by 
the  defendant  in  that  action,  together  with  the  costs  up  to  that  time,  to  be  taxed  by  the 
Master,  within  a  fortnight  after  the  taxation  of  the  plaintiff's  costs  in  the  action  tried. 
And  it  is  further  ordered  that,  if  the  money  be  not  so  paid,  the  plaintiff  shall  be  at 
liberty  to  file  a  declaration  and  sign  judgment  by  default  for  the  amount  in  the  action 
in  which  the  money  is  neglected  to  be  paid,  unless  a  judge  shall  otherwise  order. 
And  it  is  further  ordered  that,  if  the  defendant  in  the  first-mentioned  action  to  be  tried 
pays  the  premium  into  Court,  and  the  verdict  is  found  for  the  defendant,  the  plaintiff, 
nevertheless,  shall  be  at  liberty  to  tax  his  costs,  sign  judgment,  and  issue  execution  in 
the  other  action  for  such  costs,  unless  the  defendant  pays  the  same  within  a  fortnight 
after  the  yerdict  in  the  action  which  shall  be  so  tried  as  aforesaid." 


r*A«;m  *The  KINO  v.  The  LIVERPOOL  and  MANCHESTER  Railway 
L^^"J  Company.     Jan.  29. 

By  the  Liverpool  and  Manchester  Railway  Act  it  was  provided  that  the  purchase-money 
to  be  given  by  the  Railway  Company  for  lands,  &c.,  taken,  and  the  compensation  they 
were  to  make  for  damage  to  lands,  &c.,  and  for  detriment,  injury,  damage,  loss,  incon- 
venience, or  prejudice,  sustained  by  owners  and  occupiers,  should  be  ascertained,  in 
ease  of  disagreement,  by  a  jury,  who  should  assess  compensation  for  the  damages  to 
be  sustained  by  any  person  being  owner  or  occupier  of  or  interested  in  such  lands, 
Ac,  for  detriment,  &c.,  which  should  accrue  to  him  by  reason  of  the  making  of  the 
railway,  or  of  the  execution  of  the  company's  power ;  such  damages  to  be  setUed  dis- 
tinctly from  the  value  of  the  lands.  And  every  tenant  at  will,  lessee  for  a  year,  and 
other  person  in  possession  of  lands,  &c.,  through  which  the  railway  was  intended  to 
pass,  not  having  any  greater  interest  than  as  tenant  at  will  or  lessee  for  a  year,  was 
to  give  up  possession  at  six  months'  notice ;  but,  where  such  tenant  was  required  to 
give  up  possession  before  the  expiration  of  his  term  or  interest,  the  company  were  to 
make  compensation  for  the  value  of  the  unexpired  term  or  interest,  to-  be  settled,  if 
necessary,  by  a  jury. 

The  company  gave  notice  as  above,  to  a  party  whose  lease  had  been  several  times  re- 
newed for  terms  of  seven  years,  and  whose  landlord,  at  the  time  of  the  last  renewal, 
had  declined  to  renew  for  fourteen  years,  but  assured  the  tenant  that  he  would  not  be 
turned  out  at  the  end  of  the  seven.  The  tenant  afterwards  laid  out  money  in  improve- 
ments. Daring  the  seven  years  the  landlord  sold  his  reyersion  to  the  company,  and  died : 

Held  that  the  tenant  had  no  interest  for  which  the  company  were  bound  to  make  com- 
pensation under  Uie  act 

The  above  company  was  incorporated  by  stat.  7  G.  4,  o.  xlix.  (local  and  per- 
sonal, public),  and  empowered  thereby  to  make  a  railway  from  Liverpool  to 
Manchester,  and  to  take  lands  for  the  purposes  of  the  act. 

Vol.  XXXL— 19 
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Sect.  45  enacts  that  all  bodies  politic,  &c.,  before  capacitated  to  sell,  and  the 
owners  and  occupiers  of  any  lands,  tenements,  &c.,  through  which  the  company's 
works  are  intended  to  be  made,  <'  may  accept  and  receive  satisfaction  for  the 
value  of  such  lands,  tenements,  and  hereditaments,  and  also  compensation  for 
the  damages  to  be  sustained  in  making  or  completing  the  said  works,''  and  '<  for 
and  on  account  of  the  detriment,  injury,  damage,  loss,  inconvenience,  or  pre- 
judice which  may  be  sustained  by  such  bodies,"  &c.,  or  other  persons,  in  such 
sums  as  shall  be  agreed  upon,  the  amount  of  satisfaction  and  compensation  to 
be  settled  in  case  of  disagreement,  by  a  jury;  such  jury  to  be  summoned  by 
the  sheriff  on  warrant  from  the  company. 

*Sect.  47  enacts  that,  in  ascertaining  the  sums  to  be  paid  for  the  pur-  r^gci  i 
chase  of  any  lands,  &c.,  '<  the  jury  shall  also  ascertain  and  assess  the  ^  ^ 
compensation  and  satisfaction  to  be  made  by  the  said  company  for  any  damages 
which  shall  or  may  at  any  time  or  times  hereafter  be  sustained  by  any  body 
or  bodies,"  &c.,  "  or  by  any  person  or  persons  respectively,  being  owner  or  owners 
or  occupier  or  occupiers  of  or  interested  in  such  lands,  tenements,  or  other  heredita- 
ments, for  or  by  reason  of  the  severing  or  dividing  the  same  from  other  lands,'' 
&c.,  belonging  to  such  bodies,  persons,  &c.,  <'  and  for  or  on  account  of  the  detri- 
ment, injury,  loss,  and  damage,  or  prejudice  which  shall  or  may  accrue  to  or 
be  sustained  by  such  body  or  bodies,"  Ac.,  "  owner  or  owners,  or  occupier  or 
occupiers,  or  other  person  or  persons  interested  in  such  lands,  tenements,  or 
other  hereditaments,  or  any  of  them,  by  reason  of  the  making,  using,  repairing, 
or  maintaining  the  said  railway  or  tramroad,  and  other  works  and  conveniences 
belonging  thereto,  or  by  reason  or  means  of  the  execution  of  any  of  the  powers 
given  to  the  said  company  -"  such  damages  and  compensation  to  be  settled 
separately  and  distinctly  from  the  value  of  the  lands,  &c.,  to  be  taken  and  used 
as  aforesaid. 

Sect.  48  enacts  that  the  said  juries  shall  settle,  "  what  shares  and  proportions 
of  the  purchase-money  or  compensation  for  damages  which  shall  be  assessed  as 
aforesaid  shall  be  allowed  to  any  tenant  or  other  person  or  persons  having  a 
particular  estate,  term,  or  interest  in  the  premises,  for  such  his,  her,  or  their 
interest  or  respective  interests  therein."  Sect.  55  vests  the  lands  in  the  com- 
pany on  payment  or  legal  tender  of  the  purchase-money  or  compensation  agreed 
upon  or  assessed. 

'''Sect.  56  enacts  that  every  tenant  at  will,  lessee  for  a  year,  and  other  r%aM-\ 
person  in  possession  of  lands,  &c.,  through  which  the  railway  is  intended  to  ^  ^ 
pass,  not  having  any  greater  interest  than  as  a  tenant  at  will  or  lessee  for  a  year, 
or  from  year  to  year,  shall  deliver  up  possession  to  the  company  at  the  expiration 
of  six  calendar  months  next  after  such  notice  as  is  there  directed  (whether  such 
notice  be  giyen  with  reference  to  the  time  when  the  holding  commenced,  or  not, 
and  whether  it  be  given  before  or  after  the  time  of  the  purchase  by  the  company), 
or  at  such  time  as  shall  be  required  after  the  expiration  of  six  calendar  months: 
and,  in  case  of  refusal,  it  shall  be  lawful  for  the  company  to  issue  their  precept 
to  the  sheriff  to  deliver  possession^  which  he  is  by  the  same  section  requir^ 
to  do. 

Sect.  57  is  as  follows  : — ''  Provided  also,  and  be  it  further  enacted,  that  where 
any  such  tenant  or  lessee  shall  be  required  to  deliver  up  the  possession  of  any 
premises  so  occupied  by  him  to  the  said  company,  or  to  any  person  or  persons 
authorized  by  them  to  take  possession  thereof  as  aforesaid,  before  the  expiration 
of  the  term  or  interest  of  such  tenant  or  lessee  as  aforesaid  in  the  said  premises, 
the  said  company  shall  and  they  are  hereby  directed  to  make  or  tender  unto 
such  tenant  or  lessee,  before  they  shall  issue  their  precept  or  precepts  to  the 
sheriff  to  give  up  possession  of  the  lands  and  premises  in  the  occupation  of  such 
tenant  or  lessee  as  hereinbefore  mentioned,  satisfaction  or  compensation  for  the 
value  of  his  unexpired  term  or  interest  in  the  said  premises ; "  which  satis&etioo, 
&c.,  in  case  of  difference,  is  to  be  ascertained  in  the  same  manner  as  any  other 
satisfaction  or  compensation  for  lands,  &c.,  to  be  made  and  assessed  under  this  act 
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r*65^1  *By  Stat.  2  W.  4,  o.  xlvi.,  local  and  personal,  public,  for  enabling 
^  -^  the  company  to  make  a  branch  railway,  &c.,  it  was  enacted  that  the 
powers,  directions,  &c.,  of  the  first-mentioned  act,  and  of  subsequent  ones  rela- 
ting to  the  original  railway,  should  be  applicable  and  effectual  for  carrying  the 
new  act  into  execution.  Certain  premises,  referred  to  in  the  act  as  intended  to 
be  taken  and  used,  were  described  in  a  schedule ;  and  among  them  were  those 
now  in  question.    The  act  received  the  royal  assent  May  23d,  1832. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  for  a  mandamus  to  the 
company  to  issue  their  warrant  for  summoning  a  jury;  pursuant  to  the  first- 
mentioned  act,  for  the  purpose  of  assessing  compensation  and  satisfaction  to 
William  Bathe  and  Benjamin  Wraith  for  the  detriment,  injury,  loss,  damage  and 
prejadice  accruing  to,  and  sustained  and  to  be  sustained  by  them,  by  reason  of 
their  premises,  situate,  &c.  (on  the  line  of  the  branch  railway),  being  required  to 
be  taken,  and  taken  for  the  purposes  of  that  act,  and  of  the  act  for  making  a 
branch  railway.     The  grounds  of  motion  were  as  follows : 

Wraith,  in  1804,  took  a  lease  of  the  premises  from  Benjamin  Bromfield  for 
seven  years.  |At  the  expiration  of  the  term  he  took  from  Bromfield  a  new  lease 
for  seven  years  of  the  same  property,  with  some  additional  premises,  at  an  ad- 
vanced rent.  He  carried  on  business  there  as  a  manufacturer  of  plaster  of  paris, 
till  1816,  when  he  was  obliged  to  discontinue  it,  and  his  interest  in  the  premises 
was  sold  for  400/.  to  his  son  and  Bathe,  who  carried  on  the  business  there  in 
partnership  till  1819.  The  son  then  withdrew,  and  Wraith  entered  into  part- 
r*6541  °^^^^P  "^^^^  Bathe,  and  continued  the  business  *with  him  on  the  same 
^  -^  premises  till  the  time  of  this  application.  The  lease  was  renewed  twice, 
aflter  18 16,  by  Bromfield,  at  the  same  rent ;  the  last  renewal  was  for  seven  years 
from  February  2d,  1828,  by  indenture  of  February  1st,  made  between  Brom- 
field and  Bathe.  The  last  renewal  was  negotiated  by  Wraith  on  behalf  of  his 
partner  and  himself.  Bromfield  at  first  agreed  to  grant  a  term  of  fourteen  years, 
and  a  lease  was  engrossed  accordingly ;  but  he  then  objected  to  granting  a  lease 
for  more  than  seven  years,  at  the  same  time  assuring  Wraith  and  his  partner 
that  they  would  not  be  turned  out  at  the  end  of  the  term  :  and  they,  confiding 
in  this  assurance,  took  a  renewal  for  seven  years.  In  the  same  confidence  they 
expended  above  300/.  upon  the  premises  after  the  renewal;  part  of  the  amount 
in  1832  and  1834.  They  had  also  laid  out  a  considerable  sum  upon  them,  from 
1816  to  1828.  In  or  about  1833,  the  company  contracted  and  agreed  with 
Bromfield  for  the  purchase  of  his  reversion  in  the  premises.  On  the  19th  of 
August,  1834,  the  company  gave  Bathe  notice  to  deliver  up  the  premises  to  them 
at  the  expiration  of  six  calendar  months.  Bathe  and  Wraith,  in  November, 
1834,  applied  to  the  company  for  compensation,  or  that  a  jury  might  be  sum- 
moned; but  the  company  refused  to  comply  with  either  demand^  inasmuch  as 
the  lease  would  expire  on  the  2d  of  February,  1835.  Bromfield  died  in  August, 
1834,  having  conveyed  his  reversionary  interest  to  the  company.  Wraith  in 
his  affidavit,  on  which  the  rule  was  obtained,  stated  his  belief  that,  if  the  act 
had  not  been  passed,  the  premises  would  not  have  been  sold  by  Bromfield,  and 
would  not  have  been  wanted  for  any  purpose  but  that  of  carrying  on  the  busi- 
narrr]  0^88  of  the  '^'then  lessees,  or  a  similar  one,  and  that  the  lease  would 
^    *^  ^  have  been  renewed  on  advantageous  terms. 

Wightman  in  this  term  *  showed  cause.  The  parties  making  this  application 
have  probably  relied  upon  the  cases  in  which  writs  of  mandamus  were  granted 
against  The  Hungerford  Market  Company;  Ex  parte  Farlow,  2  B.  &  Ad.  341, 
and  Rex  v.  The  Hungerford  Market  Company,  Ex  parte  Still,  4  B.  &  Ad.  592, 
ind  Ex  parte  Gosling,  4  B.  &  Ad.  596.  But  those  cases  turned  upon  the  con- 
stniction  of  a  very  peculiar  clause,  section  19,  in  the  Hungerford  Market  Act, 
to  which  the  Court  felt  it  necessary  to  give  some  operation.  In  the  acts  now 
before  the  Court  no  such  clause  is  found.  Sect.  47  of  stat.  7  O.  4,  c.  xlix.,  does 
not  extend  so  far ;  and  the  interests  contemplated  in  sect.  56  and  57  must  be 

*  Jaaaary  28th.    The  case,  after  being  partly  heard,  stood  over  to  the  next  day. 
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definite  legal  interests.  Bromfield,  on  whose  supposed  assurance  of  a  renewal 
these  claimants  rely,  was  dead  when  the  compensation  was  demanded.  Thej 
had  notice,  in  May,  1832,  hy  the  schedule  to  stat.  2  W.  4,  c.  zlvi.,  that  their 
premises  would  probably  be  required  by  the  company. 

ire%,  contn^.  The  Court  will  construe  an  act  of  this  kind  liberally  in  favor 
of  the  claimants.  In  Rex  v.  Hungerford  Market  Company,  £z  parte  Gosling, 
4  B.  &  Ad.  596,  the  probability  of  the  renewal  of  a  lease  was  held  to  be  a  sub- 
ject of  compensation,  though  there  was  no  covenant  for  renewal.  The  nineteenth 
section  of  the  act  there  contained  the  word  "  occupiers,''  and  their  interest  was 
contradistinguished  from  that  of  termors  losing  part  of  *their  term.  pirgcg-i 
Sect.  56  of  the  present  act,  after  mentioning  tenants  at  will  and  lessees  *-  -^ 
for  a  year,  provides  for  any  ''other  person  in  possession."  Sect.  48  provides 
for  distributing  the  purchase-money  or  compensation  to  the  tenant  ''  or  other 
person  or  persons"  having  a  particular  estate  or  interest.  Sect.  45,  after  speak- 
ing of  persons  capacitated  to  sell,  and  owners,  adds,  ''  occupiers : "  and  the  words 
*'  detriment,  injuiy,  damage,  loss,  inconvenience,  or  prejudice,"  are  sufficient  to 
cover  this  claim.  Sect.  47,  besides  owners  and  occupiers,  adds,  ''interested  in 
such  lands,  tenements,"  &e.  In  order  to  satisfy  all  these  words,  persons  having 
interests  not  strictly  legal  must  be  included. 

Lord  Denman,  C  J.  It  certainly  requires  very  comprehensive  words  to  in- 
clude such  an  interest  as  this,  if  interest  it  be.  It  is  merely  a  hope  of  renewal 
on  the  old  terms,  which,  if  there  has  been  an  improvement,  were  not  likely  to 
be  granted,  where  there  would  have  been  a  competition.  This  is  different  from 
the  case  of  a  sale,  and  also  from  the  case  under  the  Hungerford  Market  Act, 
where  the  words  antecedent  to  "  good  will "  had  exhausted  the  legal  interests. 

LiTTLEDALE,  J.  The  words  there  were  extensive  enough ;  but  here  they  are 
not  so. 

Williams,  J.  The  words  in  the  forty-fifth  section,  "  detriment,  injury,"  Ac., 
are  so  placed  in  the  clause  as  to  be  of  no  avail  to  the  argument  for  the  claimants. 
They  show  only  what  the  compensation  is  to  be  given  for,  when  the  premises 
are  to  be  the  subject  of  compensation  at  all :  but  we  must  collect  from  other 
parts  '''whether  these  premises  are  so;  and  in  my  opinion  they  are  r«g^7i 
not.  L         J 

CoLERiDQE,  J.,  concurred.  Rule  discharged. 


The  KING  V.  ARNOLD.    Jan.  30. 

Semble,  that  under  the  Municipal  Corporation  Act,  6  &  6  W.  4,  c.  76,  s.  86,  the  town 
clerk  is  not  compellable  to  allow  two  burgesses  at  once  to  inspect  the  voting  papera 
deposited  with  him  after  an  election  of  town  councillors,  or  to  give  more  than  one  of 
the  papers  to  one  person  at  the  same  time ;  but  that  he  is  bound  to  allow  any  burgess, 
who  brings  a  list  of  his  own,  to  compare  it  with  the  papers  produced  by  the  town 
clerk,  and  mark  it  according  to  what  he  finds  there. 

A  EULE  was  obtained  in  this  term,  calling  on  Thomas  Arnold,  town-clerk  of 
the  borough  of  Poole,  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding him,  at  seasonable  hours,  and  on  payment  of  the  proper  fees,  to  permit 
Samuel  Colborne  Scott  and  John  Lankester,  two  of  the  burgesses  of  the  said 
borough,  either  together  or  apart,  to  have  the  sight  and  inspection  of  all  the 
voting  papers  delivered  at  the  election  held  on  the  26th  day  of  December  last, 
of  councillors  for  the  said  borough,  and  which  had  been  deposited  with  the  said 
T.  A.  as  such  town-clerk,  and  also  to  permit  the  said  S.  C.  Scott  and  J.  Lan- 
kester, and  each  of  them,  either  together  or  apart,  to  take  copies  or  extracts  of 
such  voting  papers  or  anv  of  them,  or  any  part  of  them,  and  to  compare  the 
same  with  the  originals  thereof,  at  their  own  proper  costs  and  charges. 

The  rule  was  obtained  on  affidavits  by  Scott  and  Lankester,  statins  that,  the 
mayor  having,  on  the  28th  of  December,  declared  certain  persons  to  be  elected 
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ooancillors,  Scott,  Lankester,  and  others  made  aeveral  applications  to  the  mayor, 
to  the  town  clerk,  who  had  since  gone  out  of  office,  and  afterwards  to  Arnold, 
.^/«.^>-|  the  succeeding  town  clerk  (appointed  January  Ist),  for  an  ^inspection 
I-  -'  of  the  voting  papers,  but  that  they  met  with  various  delays :  That,  on 
the  4th  of  January,  Scott  went  to  Arnold's  office  at  an  hour  appointed,  and, 
having  tendered  a  shilling  according  to  the  act,  5  &  6  W.  4,  o.  76,  s.  85,  de- 
manded liberty  to  inspect  and  take  minutes  from  the  papers :  That  Soott  was 
peremptorily  denied  taking  any  minutes,  and  was  also  denied  taking  the  whole 
of  the  voting  papers  into  his  hands,  or  the  whole  of  the  papers  belonging  to 
either  of  the  wards  of  the  said  borough,  or  more  than  one  paper  at  a  time,  which 
paper  was  to  be  returned  before  he  was  allowed  to  inspect  any  other.  That^ 
after  having  inspected  in  this  manner  all  the  papers  which  were  thus  handed 
out  to  him,  and  which  were  said  to  be  the  whole  of  the  papers  belonging  to  the 
southeast  ward,  Scott  again  demanded  to  be  allowed  to  ascertain  the  number  of 
voting  papers,  which  was  refused,  but  that  Arnold's  clerk  at  length  consented 
to  count  them  himself  in  the  presence  of  Scott,  when  they  were  stated  to  amount 
in  number  to  165  in  the  southeast  ward.  That  Scott  and  Lankester  afteiv 
wards,  Januaiy  14th,  again  demanded  at  Arnold's  office  to  have  a  full  inspect 
tion,  together,  of  the  papers,  tendering  a  shilling,  and  stating  their  object  to  be 
to  ascertain  the  number  of  votes  siven  for  each  candidate ;  but  the  answer  given 
was,  that  the  town  clerk  had  made  a  rule  not  to  allow  the  papers  to  be  inspected 
by  more  than  one  person  at  a  time :  That  Lankaster  stated,  as  a  reason  for 
being  particular  in  the  examination,  that  the  mayor  had  not  declared  the 
number  of  votes  at  the  election  :  That,  the  same  answer  being  repeated,  Lan- 
kester remained  and  received  the  first  voting  paper  from  Arnold's  clerk,  but, 
r*6^d1  ^^°  ^'^  beginning  to  put  marks  in  a  paper  of  his  own  for  the  *par- 
I-  ^  pose  of  ascertaining  how  the  burgesses  had  voted,  Arnold's  clerk  tx)ok 
the  voting  papers  from  him,  saying  that  he  was  taking  minutes,  which  could 
not  be  allowed.  The  deponents  Scott  and  Lankester  now  stated  that  it  would 
be  impossible  to  form  a  satisfactory  conclusion  as  to  the  votes  unless  they  might 
see  and  minute  from  every  voting  paper ;  and  they  added  their  belief  that,  on 
so  doing,  they  should  be  able  to  show  that  the  mayor's  declaration  as  to  the 
persons  elected  was  unwarranted  by  the  papers. 

Sir  John  Campbdly  Attorney-General,  in  moving,  contended  that  the  rule 
ought  to  be  absolute  in  the  first  instance,  and  cited  an  anonymous  case,  2  Chitt. 
Rep.  290,  from  2  Chitty's  Reports.  But  the  Court*  said  that  no  reason  appeared 
why  the  usual  course  should  not  be  followed,  and  an  opportunity  given  to 
answer  the  application  ;  and  the  rule  was  granted  as  above. 

By  the  affidavits  of  Arnold  and  others  in  answer,  it  appeared  that  on  the  4th 
of  January,  when  the  papers  were  delivered  to  Arnold,  as  the  new  town  clerk, 
Scott  and  Lankester  inspected  them  for  several  hours ;  that,  from  the  frequent 
applications  made  by  burgesses  to  inspect  the  papers,  and  the  length  of  time 
during  which  they  remained  in  his  office  for  the  purpose,  Arnold  was  obliged 
to  appoint  a  limited  period  of  the  day  (from  11  to  3)  for  such  inspection,  but 
that  he  had  afforded  every  facility  within  that  time,  and  had  suffered  Lankester 
and  Scott  to  exceed  it :  that  they  had  required  him  to  give  extracts  or  copies 
of  some  of  the  voting  papers,  which  he  had  deelined  to  do,  being  advised  that 
rMoarfi  *the  Statute  did  not  require  it.  Arnold  admitted  in  his  affidavit  that 
I-  -'he  had  not  allowed  any  burgess  inspecting  the  papers  to  take  more  than 
one  into  his  hands  at  the  same  time,  but  said  that  he  made  this  rule  upon  due 
consideration,  in  consequence  of  the  great  excitement  on  the  subject  of  the  elec- 
tions, and  as  a  necessary  precaution  for  the  security  of  the  voting  papers,  lest 
any  should  be  abstracted  or  otherwise  improperly  dealt  with,  or  any  spurious  or 
new  paper  should  be  added;  and  that  with  the  like  view  he  refused  to  allow  an 
inspection  by  more  than  one  burgess  at  the  same  time,  as  he  conceived  that  his 
Allowing  all  the  papers  to  be  placed  in  the  hands  of  any  one  burgess  at  the  same 

>  Lord  DxNMAH,  C.  J.,  Littlidalb,  and  Williams,  Jb. 
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time,  or  allowing  more  than  one  bnrgess  to  inspect  them  at  a  time,  would  create 
confusion,  and  probably  much  endanger  the  safety  of  the  papers ;  but  he  at  all 
times  allowed  every  bnrgess  who  required  it  the  fullest  opportunity  of  inspect- 
ing every  one  of  the  papers.  He  further  stated  that  he  was  willing  to  obey  any 
direction  which  the  Court  might  lay  down  for  his  guidance ;  that  he  suffered 
great  inconvenience  from  the  necessity  of  devoting  his  time  and  that  of  his 
clerks  to  the  exhibiting  of  the  papers  for  several  hours  each  day ;  that  applications 
had  been  made  by  several  burgesses  at  a  time,  who  kept  possession  of  bis  office 
while  the  papers  were  under  inspection  by  others  :  and  that  such  applications 
were  frequently  made  in  an  irritating  manner,  and  so  as  to  create  annoyance  and 
interruption  of  his  business.  Conduct  of  this  description  was  ascribed  to  Scott 
and  Lankester.  It  appeared  that  there  had  been  a  strong  party  feeling  in  Poole 
as  to  the  election ;  and  that,  when  the  voting  papers  were  delivered  to  the  late 
town  clerk  on  the  28th  of  December,  the  ^mayor  and  other  magis-  r#£*pii 
tratcs,  in  consequence  of  the  number  of  persons  collected,  and  of  a  riot  ^  -■ 
which  had  previously  occurred,  and  on  application  made  to  them,  had  placed 
special  constables  at  the  town  clerk's  office  for  the  protection  of  the  papers. 

Sir  R  Pollock,  Sir  F.  W.  FolleU,  Erie,  Barstow,  and  BuU  now  showed  cause. 
The  town  clerk  has  merely  t-aken  those  precautions  which  were  requisite  for 
keeping  the  papers  safe,  which  he  wa4  bound  to  use,  being  answerable  for  their 
secure  custody,  and  which,  in  effect,  best  promoted  the  general  convenience  of 
the  burgesses  themselves.  He  had  to  use  a  discretion ;  and  the  Court  will  say 
whether  he  has  exercised  it  reasonably  or  not.  If  he  cannot  limit  the  number 
of  persons  who  shall  inspect  the  papers  together,  he  may  be  compellable  to  allow 
500  at  once  to  do  so.  No  town  clerk  could  keep  a  sufficient  number  of  persons 
in  attendance  to  conduct  the  business,  under  such  circumstances.  The  act  5  & 
6  W.  4,  c.  76,  s.  35,  merely  directs  that,  when  councillors  are  elected,  "  the 
mayor  shall  cause  the  voting  papers  to  be  kept  in  the  office  of  the  town  clerk 
during  six  calendar  months  at  the  least  after  every  such  election ;  and  the  town 
clerk  shall  permit  any  burgess  to  inspect  the  voting  papers  of  any  year,  on  pay- 
ment of  Is.  for  every  search.''  That  clause  gives  no  rule  as  to  the  number  who 
shall  inspect  at  a  time,  or  the  manner  in  which  the  papers  shall  be  put  into  their 
hands  3  nor  does  it  require  the  town  clerk  to  give  extracts  or  copies,  or  even  allow 
them  to  be  taken.  That  is  in  his  discretion.  Where  the  legislature  has  meant 
that  copies  of  documents  shall  be  given  under  this  act,  it  is  expressly  so  directed  ; 
as  in  sections  5,  15,  *17,  93.  And  so,  in  several  statutes,  where  an  ab-  r^^ooc^n 
solute  privilege  of  taking  extracts  has  been  contemplated,  it  is  given  by  *-  ^-^ 
specific  enactments,  as  in  the  Turnpike  Act,  3  O.  4,  c.  126,  s.  73 ;  Vestry  Act, 
1  &  2  W.  4,  c.  60,  s.  31 ;  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  40. 

Sir  J,  Campbell,  Attorney-General,  and  Crowder,  contr^.  First,  on  ordinary 
principles,  the  burgesses  have  a  right  to  inspect  and  take  copies  of  the  voting 
papers,  unless  something  in  the  act  prevents  it.  They  are  parties  interested. 
The  papers  are  like  corporation  books.  Secondly,  the  statute  expressly  gives  the 
power  of  inspection;  that  is  conferred  in  order  that  the  burgesses  may  see  whether 
or  not  the  mayor  has  made  a  true  return ;  and  it  is  necessarily  incident  to  a 
power  of  inspection,  given  for  such  a  purpose,  that  persons  exercising  it  should 
be  allowed  to  take  memorandums.  The  inspection  must  be  a  useful  inspection, 
such  as  will  enable  the  burgesses,  if  necessary,  to  apply  for  a  quo  warranto. 
They  cannot  carry  away  in  memory  the  substance  of  a  great  number  of  voting 
papers,  so  as  to  make  affidavit  of  the  contents.  The  act  authorizes  "  any  bur- 
gess" to  inspect ;  and  that,  according  to  the  rule  of  construction  given  in  section 
142,  means  several  burgesses.  [Lord  Denman,  C.  J.  Do  you  say  that  section 
35  authorizes  any  number  to  inspect  together  ?]  Any  number  who  can  be  sup- 
posed to  go  bon&  fide.  If  500  offered  themselves,  or  if  any  large  number  came 
and  were  behaving  riotously,  and  mutilating  the  documents,  the  case  might  be 
different;  here  that  case  does  not  arise.  It  is  favorable  to  expedition  that  two 
should  go  over  the  papers  together.     As  to  those  clauses  of  the  present  act  in 
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which  the  giving  of  extracts  is  expressly  mentioned,  '''they  necessarily 
mention  it,  as  they  fix  a  remuneration  for  the  giving  of  such  extracts  or 
copies.  And  there  is  a  great  difference  between  furnishing  them  and  permitting 
them  to  be  taken.  No  inconvenience  is  specified  as  likely  to  result  from  the 
taking  of  extracts,  or,  at  least,  of  memorandums.  (They  were  then  stopped  by 
the  Court.) 

Lord  Den  MAN,  C.  J.  It  does  not  appear  that  the  parties  making  this  appli- 
cation have  proceeded  with  any  wish  but  that  of  obtaining  information  to  which 
they  were  entitled.  Nor  is  the  town  clerk  charged  with  any  improper  motives ; 
and  he  professes  his  willingness  to  abide  by  such  directions  as  the  Court  may 
give.  It  is  difficult  to  lay  down  any  precise  rule  as  to  the  law  upon  such  sub- 
jects ;  and,  whatever  rule  might  be  laid  down,  it  is  evidently  necessary  that,  in 
transactions  of  this  kind,  there  should  be  some  spirit  of  mutual  accommodation  on 
both  sides,  even  in  the  heat  of  political  controversy.  We  do  not,  therefore,  pro- 
fess to  enter  into  a  strict  inquiry  what  the  town  clerk  may  be  bound  to  permit, 
or  what  he  might  be  justified  in  refusing;  but  we  will  state  what,  at  this 
moment,  appears  to  us  to  be  his  proper  course.  We  think  the  town  clerk  is  not 
compellable  to  allow  two  persons  at  once  to  inspect  the  voting  papers,  or  to  give 
two  of  them  to  one  person  at  the  same  time.  For  his  duty,  in  these  respects,  we 
must  look  to  the  act  of  parliament.  But  we  think  that  he  is  bound  to  allow  any 
voter,  who  brings  a  list  of  his  own,  to  compare  it  with  the  papers  produced  by 
the  town  clerk,  and  mark  it  according  to  what  he  finds  there.  The  means  of 
obtaining  reasonable  information  will  thus  be  secured ;  and,  instead  of  particu- 
P^g^-,  larly  inquiring  *into  the  fact,  and  finally  disposing  of  the  rule,  it  may 
L  ^  perhaps  be  best  to  enlarge  it  for  the  present,  in  the  hope  that  what  we 
have  said  will  be  found  sufficient  for  the  direction  of  the  parties. 

LiTTLEDAL£|  WiLUAMS,  and  CoLERiDQE,  Js.,  concurred.     Rule  enlarged. 


The  KING  V.  BRAME.    Jan.  30. 

The  Coart  will  receive,  in  support  of  an  application  for  a  quo  warranto,  the  affidavit  of  a 
person  who  is  himself  estopped  from  being  a  relator,  if  the  motion  is  made  by  a  relator 
properly  qualified;  although  the  complete  ground  of  the  application  appears  only  from 
the  affidavit  of  the  party  estopped. 

A  RULE  was  obtained  in  this  term,  calling  upon  Benjamin  Brame  to  show 
cause  why  a  quo  warranto  information  should  not  be  exhibited  against  him,  to 
show  by  what  authority  he  claimed  to  be  mayor  of  Ipswich!  The  rule  was 
obtained  on  the  affidavits  of  John  Eddowes  Sparrowe,  gent.,  and  John  Field 
Wilkinson.  Sparrowe  had  been  town  clerk  from  October,  1828,  till  December, 
1835 ;  and  he  stated  in  his  affidavit  the  contents  of  the  borough  charters  and 
records,  the  practice  of  the  borough  as  to  elections,  the  circumstances  under 
which  the  mayor  had  been  chosen,  and  the  facts  (affecting  his  title  through  that 
of  the  parties  who  had  acted  as  bailiffs),  by  which,  as  it  was  alleged,  the  election 
of  the  mayor  was  rendered  invalid.  He  also  deposed  that  he  had  been  applied 
to  by  Wilkinson's  solicitor  to  make  affidavit  of  the  above  facts,  for  the  purpose 
of  grounding  the  present  application.  Wilkinson,  who  was  a  free  burgess  of  the 
borough,  entitled  to  vote  at  elections  of  corporate  officers,  deposed,  in  his  affidavit, 
to  the  circumstances  of  the  election,  but  not  to  the  specific  facts  invalidating  the 
r*6651  ^^^^^^  ^^  ^^^  bailiffs  and  mayor ;  and  he  ^stated  that  he  had  applied  to 
*-  ^  Sparrowe,  whom  he  believed  to  be  well  acquainted  with  the  charters, 
usages  and  customs  of  the  borough,  and  who  had  been  present  at  the  late  elec- 
tions, to  depose  to  the  matters  above  mentioned  as  contained  in  his  affidavit,  for 
the  purpose  of  enabling  him,  Wilkinson,  to  move  for  an  information  in  the  nature 
of  a  quo  warranto  which  he  meant  to  prosecute  as  relator.  By  the  affidavits  in 
answer  it  appeared  that  Sparrowe  had  concurred,  and  acted  and  advised,  as  town 
clerk,  in  the  proceedings  now  impeached  as  irregular. 
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Sir  John  CampheUf  Attorney-General,  and  Austin,  in  showing  cause  against 
the  rule,  contended  that,  according  to  Rex  v.  Slythe,  6  6.  &  C.  240,  Sparrowe 
could  not  become  a  relator,  the  irregularity,  if  any,  having  been  within  his 
knowledge  when  he  concurred  in  the  proceedings ;  and  that  the  rule  could  not 
be  granted  on  a  statement  resting  mainly  upon  his  information. 

Afavle  (with  whom  were  Sir  W.  W.  Follett,  KeUy,  B.  Andrews^  Stoann,  and 
(/Atalley),  contrh.,  contended  that  there  was  a  relator,  Wilkinson,  who  was  not 
shown  to  be  disqualified,  and  that  no  rule  had  ever  been  laid  down  by  which  a 
person,  cognisant  of  the  affairs  of  a  corporation,  was  precluded  from  giving  evi- 
dence in  support  of  a  relator's  application,  because  estopped  from  becoming  a 
relator  himself :  and  they  asked  if  it  could  be  asserted  that  a  strapger  to  a  cor- 
poration might  not,  in  support  of  a  motion  like  the  present,  make  affidavit  as  to 
the  translation  of  a  charter  ? 

*Per  curiam,^  No  sufficient  objection  has  been  made  to  Wilkinson  pieggfii 
as  a  relator  ;  and,  as  to  Sparrowe,  we  find  no  authority  for  saying  that  *-  -' 
a  person,  who  cannot  himself  be  a  relator,  may  Dot  make  affidavit  in  support  of 
an  application  for  a  quo  warranto.  The  rule  was  made  absolute. 

1  Lord  DiNMAN,  C.  J.,  LiTTLEDALE,  WiLLiAMS,  and  CoLBaiDOE,  Js. 


CRAVEN  V.  SANDERSON  and  Others.     Jan.  30. 

In  prohibition  by  a  party  libelled  in  the  Ecclesiastical  Court  for  non-payment  of  a  church 
rate,  the  plaintiff  in  his  declaration  alleged  that  the  parish  of  W.,  of  which  he  was  a 
parishioner,  was  immemorially  dirided  into  four  townships,  the  inhabitants  of  which 
had  been  immemorially  liable  to  repair  the  parish  church;  that  the  rate  was  made  for 
repairing  the  church,  but  was  assessed  upon  three  of  the  townships  only,  omitting  H., 
the  fourth ;  and  that  the  defendants  had  libelled  plaintiff,  pretending  that  H.  was  not 
liable  to  such  repair,  by  reason  of  some  supposed  law  or  custom,  and  had  immemorially 
repaired  a  chapel  of  its  own.  Plea,  that  there  was,  and  had  been  immemorially,  a 
chapel  in  H.,  where  the  inhabitants  received  all  divine  rites  and  services,  and  which 
they  repaired  and  maintained  exclusively  by  a  rate  on  H.,  and  that  from  time  immemo- 
rial no  rate  had  been  assessed  on  any  person  in  H.  for  the  repair  of  the  parish  church ; 
without  this,  that  the  inhabitants  of  the  four  townships  were  liable  to  contribute  to 
the  repair  of  the  parish  church ;  conclusion  to  the  country,  and  issue  joined  thereon. 

At  the  trial,  the  plaintiff  proved  that  H.  was  a  part  of  the  parish  of  W.;  and  it  appeared, 
on  cross-examination  by  the  defendants,  that  H.  had  its  own  church  or  chapel,  and 
churchwardens,  and  had  not,  at  least  for  twenty-five  years,  paid  church  rates  to  the 
parish.  The  Judge  held  that  the  defendants  were  entitled  to  a  verdict  on  this  evidence, 
for  that,  issue  being  joined  on  the  traverse,  the  matter  of  inducement  in  the  plea  was 
admitted,  and  the  issue  confined  strictly  to  the  matter  of  the  traverse : 

Held,  that  the  plaintiff,  joining  issue  on  this  traverse,  could  not  be  taken  to  have  admitted 
the  previous  allegations ;  that  the  traverse,  if  too  general,  was  not  immaterial;  thtt 
the  parties  must  be  taken  to  have  intended  to  put  in  issue  the  liability ;  and  that  the 
defendants,  on  whom  the  onus  of  proof  lay,  were  to  prove  the  matters  in  the  induce- 
ment making  up  the  fact  traversed.  Held,  also,  that  the  mere  fact,  of  a  district  in  a 
parish  having  kept  up  a  chapel  of  its  own  without  coming  on  the  parish  rates,  did  not 
show  a  custom  in  such  district  to  maintain  its  chapel  by  rates  levied  on  its  own  inhabi- 
tants ;  and  that  the  traverse  was  therefore  not  proved.  And  the  Court  granted  a  new 
trial. 

Prohibition.  The  declaration  stated  that,  whereas  the  parish  of  Wakefield, 
in  the  county  and  diocese  of  York,  now  is,  and  from  time  whereof,  &c.,  hath 
been,  an  ancient  parish  with  a  parish  church  belonging  to  the  same;  and,  during 
all  that  time,  hath  been  and  is  divided  into  certain  townships,  vis. :  Wakefield, 
*Stanley-cum-Wrenthorpe,  Alverthorpe-cum-Thprnes,  and  Horbury}  and  r«/*g7i 
the  inhabitants  of  the  said  townships  have  been,  during  all  that  time,  ■-  ^ 
and  still  are,  liable  to  contribute  to  the  repairs  of  the  parish  church  :^  and 
whereas,  in  the  vestry  of  the  said  parish  church,  on  the  11th  of  August,  1831, 
the  churchwardens  and  the  inhabitants  of  the  said  parish,  or  the  major  part  of 

1  Some  allegations  in  the  pleadings,  as  to  certain  district  chapels,  are  omitted  as  not 
material  here. 
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them,  made  a  rate  upon  the  parishioDers,  inhabitants  of  the  said  parish,  for  cer- 
tain repairs  of  the  said  parish  charcb,  by  which  rate  the  parishioners,  inhabitants 
of  the  township  of  Horbury,  were  not  rated  to  the  repairs  of  the  said  church ; 
and  the  parishioners,  inhabitants  of  the  said  townships  of  Wakefield,  Stanley- 
eum-Wrentborpe,  and  Alverthorpe-cnm-Thornes,  only,  by  the  said  rate,  were 
rated  to  the  said  repairs,  excluding  Horbury  and  the  parishioners,  inhabitants 
thereof,  from  contribution  of  the  said  rate  to  the  said  repairs :  and  the  said 
plaintiff  before  and  at  the  time  of  the  making  of  the  said  rate,  and  thence  hith- 
erto, has  been  and  still  is  a  parishioner,  inhabitant  in  the  township  of  Wakefield 
aforesaid ;  yet  the  said  defendants,  churchwardens  of  the  said  parish,  well  know- 
ing, &o.,  but  pretending  that  the  parishioners,  inhabitants  of  the  said  township 
of  Horbury,  are  not  liable  to  contribute  or  be  rated  to  the  repairs  of  the  said 
parish  church  by  reason  of  some  supposed  custom,  prescription,  or  law  of  the 
land,  and  that  the  repairs  of  a  certain  chapel  in  Horbury  aforesaid  have  been 
immemorially  made  by  the  parishioners,  inhabitants  of  the  said  township  of 
Horbury,  only,  and  that  the  said  rate,  in  respect  of  the  said  premises,  was  and 
is  a  valid  rate,  and  intending  to  aggrieve,  &c. :  the  declaration  then  set 
r*6681  *^^^  ^^^  ^^^^  ^^  ^^^  defendants  in  the  spiritual  Court,  which  alleged 
L  -1  that  the  parish  church  of  Wakefield  wanted  repairs,  &c.,  the  costs  of 
which  ought  to  bo  paid  by  a  rate  on  the  possessors  and  occupiers  of  houses, 
lands,  Ac.y  in  the  townships  of  Wakefield,  Stanley-cum-Wrenthorpe,  and  Alver- 
thorpe-cum-Thomes ;  that  the  said  Michael  Sanderson,  &c.  (the  defendants  in 
this  action),  after  the  requisite  proceedings  (which  were  set  out),  made,  with  the 
inhabitants,  a  rate  for  the  repair,  &c.,  of  the  said  church ;  and  that  Craven  (^the 
plaintiff  in  this  action)  was  thereby  duly  rated  at  the  sum  of,  &c.,  for  premises 
which  he  occupied  in  the  parish  of  Wakefield ;  that  Sanderson,  &c.,  were  the 
churchwardens  of  the  said  parish  duly  elected,  sworn  and  admitted ;  and  that 
the  rate  was  then  due.  The  plea  to  the  libel  was  also  set  put,  wherein  the  re- 
spondent alleged  that  the  exemption  of  Horbury,  if  any,  from  liability  to  repair 
the  parish  church,  ought  to  have  been  pleaded ;  and  he  denied  that  he  was  legally 
rated,  or  that  the  rate  was  due  to  the  churchwardens  as  libelled.  A  further 
plea  was  set  out,  which  it  is  not  necessary  to  state.  The  declaration  then  set 
out  the  answer  of  the  churchwardens,  in  which  they  insisted  on  the  exemption 
of  Horbury,  and  the  liability  of  the  other  townships,  and  alleged  that  Horbury 
had  a  chapel  with  all  parochial  rites,  whtch  chapel  had  from  time  immemorial  been 
repaired  by  the  inhabitants  of  that  township.  The  answer  of  Craven  was  added, 
in  which  he  again  denied  that  the  three  townships  were  liable  in  exclusion  of 
Horbury,  or  that  Horbury  had  exclusively  repaired  the  last-mentioned  chapel. 

To  the  declaration  in  prohibition  the  defendants  pleaded,  that  there  now  is,  . 
r*6691  '^^^  ^^^  ^^™^  immemorial  *hath  been,  a  church  or  chapel  within  the 
^  -^  township  of  Horbury  aforesaid,  at  which  the  inhabitants  of  that  town- 
ship do  receive  and  enjoy,  and  from  time  to  time  immemorial  have  received  and 
enjoyed,  all  manner  of  divine  rites  and  services,  and  that  the  costs  and  expenses 
of  repairing  the  said  church  or  chapel,  and  of  providing  necessaries  for  the  per- 
formance of  divine  rites  and  services  therein,  are,  and  from  time  immemorial 
have  been,  exclusively  paid  and  defrayed  by  rates  and  assessments  upon  the 
possessors  and  occupiers  of  houses,  lands,  and  tenements,  situate  within  the  said 
township  of  Horbury ;  and  that,  from  time  whereof,  &c.,  no  rate  or  assessment 
for  or  towards  paying  or  defraying  the  expenses  of  repairing  the  parish  church 
of  Wakefield  aforesaid  has  been  made,  laid,  or  assessed  upon  any  person  for  or 
in  respect  of  any  houses,  lands,  or  tenements,  situate  within  the  township  of 
Horbury  aforesaid  :  Without  this,  that  the  inhabitants  of  the  said  townships  of 
Wakefield,  Stanley-cum-Wrenthorpe,  Alverthorpe-cum-Thornes,  and  Horbury,  in 
the  said  declaration  mentioned,  from  time  whereof,  &c.,  have  been  or  are  liable  to 
contribute  to  the  repairs  of  the  said  parish  church  of  the  parish  of  Wakefield 
aforesaid,  in  manner  and  form,  &c.     Conclusion  to  the  country.     Similiter. 

On  the  trial  before  Lord  LynduursT;  C.  B.^  at  the  York  Summer  assizes, 
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1834,  the  plaintiff  proved  that  the  chapelry  of  Horbury  was  within  the  parish  of 
Wakefield,  and  paid  small  tithes  and  mortuaries  to  the  vicar.  The  parish  clerk 
of  Wakefield,  who  was  called  on  behalf  of  the  plaintiff,  stated,  on  cross-exami- 
nation, his  belief  that  Horbury  had  a  church  to  itself,  and  that,  for  twenty-five 
years,  during  which  he  had  been  clerk,  no  church  rates  for  the  parish  had  been 
collected  in  Horbury ;  he  also  '^'stated  that  the  Horbury  people  did  not  r^a*jQi 
attend  the  parish  vestry;  that  there  were  in  the  parish  of  Wakefield  six  ^  -* 
churchwardens  for  Wakefield  township,  one  for  Stanley,  and  one  for  Alverthorpe, 
but  none  for  Horbury ;  and  that  churchwardens  for  Horbury  were  sworn  in  at 
the  visitations,  apart  from  the  Wakefield  churchwardens.  The  defendants  called 
no  witness.  The  Lord  Chief  Baron  was  of  opinion  that  the  issue  was  confined 
strictly  to  the  matter  contained  under  the  traverse,  that  the  inducement  most 
be  taken  as  admitted,  and  that  the  defendants'  case  on  the  issue  was  proved  by 
the  evidence  for  the  plaintiff.  He  directed  the  jury  accordingly;  and  the  defen- 
dants had  a  verdict.  In  the  ensuing  term,  Alexander  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial  on  the  ground  of  misdirection ;  or 
why  there  should  not  be  judgment  non  obstante  veredicto.  The  ground  for  the 
latter  part  of  the  motion  was,  that  the  plea,  if  limited  to  the  matter  of  the  tra- 
verse, tendered  no  sufiicient  issue,  as  it  did  not  then  put  in  issue  the  material 
facts  stated  in  the  inducement,  and  particularly  as  it  did  not  allege  that  all 
divine  rites  had  been  performed  at  the  chapel  at  Horbury,  which  was  necessary 
to  discharge  a  district  from  the  reparation  of  the  mother  church,  1  Bum's 
Eccl.  Law,  p.  853,  8th  ed.  tit.  Church,  vi.  8.     A  rule  nisi  having  been  granted, 

Sir  F,  Pollock,  Sir  W.  W.  FoUett,  and  Joseph  Addiwn,  showed  cause  in  this 
term.*  The  issue  is  a  proper  one,  and  was  proved  on  behalf  of  the  defendants. 
The  declaration  alleges  that  the  townships  of  Wakefield,  '''Stanley,  Al-  r«:^<Ti'] 
verthorpe  and  Horbury  have  immemorially  been,  and  still  are,  liable  L  ^ 
to  contribute  to  the  repairs  of  the  parish  church.  The  plea,  after  stating  some 
matters  of  inducement,  traverses  that  allegation.  A  mixed  proposition  of  law 
and  fact  is  directly  alleged  in  the  declaration  and  is  denied  in  the  plea :  and  upon 
that  denial  the  plaintiff  takes  issue.  Matter  of  law  may  be  put  in  issue,  if 
complicated  with  matter  of  fact;  Dawes  v,  Papworth,  Willes,  408.  If  the  tra- 
verse had  been  immaterial,  the  plaintiff  might  have  pleaded  over  to  the  induce- 
ment ;  Reg.  Gen.  Hil.  4  W.  4,  General  Rules  and  Regulations,  13,  5  B.  &  Ad. 
vi.  But  this  was  a  material  traverse ;  and,  even  if  it  be  otherwise,  the  objec- 
tion could  be  taken  only  by  special  demurrer ;  Com.  Dig.  Pleader  (G.  22),  1 
Wms.  Saund.  14,  note  (2).  Then  the  evidence,  with  the  matter  of  inducement 
to  the  plea,  which  was  admitted,  entitles  the  defendants  to  retain  their  verdict.' 

Alexander  and  Hoggins,  contrk.  It  lay  on  the  defendants  to  take  themselves 
out  of  the  general  rule  of  liability  to  repairs.  The  plaintiffs  could  not  have 
passed  by  the  traverse  and  pleaded  to  matter  in  the  inducement,  because  the 
traverse  was  not  wholly  immaterial.  It  contained  a  mixed  proposition  of  law  and 
fact,  the  result  of  the  several  allegations  in  the  former  part  of  the  plea,  all  of 
which  led  to  one  point.  The  whole  substance  of  those  allegations  was  put  in 
issue  by  the  replication,  as  in  the  instances,  discussed  in  Selby  v.  Bardons,  3  B. 
&  Ad.  2 ;  S.  C.  in  Error,  Bardons  v,  Selby,  1  Cro.  &  M.  600, 3  Tyr.  430,  where 
a  plea  involving  several  facts  has  "'been  held  good  as  establishing  only  a  r%R^<r\ 
single  point  of  defence.  Then  the  evidence  fell  short ;  for  the  defen-  ^ 
dants  ought  to  have  shown  that  the  inhabitants  of  Horbury  enjoyed  the  benefit 
of  all  ecclesiastical  rites  in  their  chapel,  and  that  it  was  maintained  by  rates  laid 
on  that  township.  [Coleridge,  J.  You  say  that  all  the  matters  in  the  in- 
ducement are  put  in  issue  :  can  that  be  so,  if  there  is  a  formal  issue  on  a  tra- 
verse which  is  not  immaterial  ?  If  the  traverse  was  merely  a  conclusion  from 
the  facts  previously  set  out  in  the  plea,  should  not  you  have  traversed  some  part 
of  those  facts  ?    Littledale,  J.     In  Selby  v.  Bardons,  3  B.  &  Ad.  2 ;  S.  C. 

*  January  20th.  Before  Lord  Dbnman,  C.  J.,  Littledale,  Williams,  and  Colsridob,  Js. 
'  Other  points  were  diBcoased,  but  not  decided  upon  by  the  Court 
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in  Error,  Bardons  v.  Selby,  1  Cro.  &  M.  500,  3  Tyr.  430,  all  the  introductory 
matters  of  the  plea  were  put  in  issue  by  the  manner  in  which  they  were  pleaded. 
Here,  the  mode  of  pleading  is  different.  In  pleas  where  a  traverse  is  led  to  by 
an  inducement,  facts  stated  in  the  introductory  part  may  be  very  fit  to  be  proved, 
with  reference  to  the  matter  traversed ;  but  they  do  not  require  to  be  proved  as 
forming  part  of  the  inducement.  Here,  if  the  plaintiff  wished  to  raise  an  issue 
on  the  matters  which  are  stated  in  the  inducement,  he  might  have  brought  them 
into  question  by  averring  in  his  declaration  the  facts  on  which  the  supposed 
liability  is  grounded,  instead  of  merely  stating  the  liability.  As  the  pleadings 
stand  at  present,  I  doubt  if  the  issue  on  the  traverse  is  not  one  of  law,  except 
that  it  is  mixed  up  with  the  proceedings  in  the  ecclesiastical  court.] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The  plain- 
r*B7^1  ^^^  ^°  prohibition  complained  of  *a  church  rate  laid  on  three  only  out 
I-  -'of  four  townships,  which  compose  the  parish  of  Wakefield.  The  defen- 
dant claimed  exemption  for  the  fourth  township  (Horbury),  in  a  plea  alleging 
that  it  had  a  separate  chapel  of  its  own,  and  a  custom  to  perform  there  all  eccle- 
siastical rites,  and  to  repair  it  by  rates  levied  exclusively  on  its  own  inhabitants, 
and  traversing  the  liability  of  all  four  to  repair  the  parish  church.  Issue  was 
joined  on  the  traverse.  On  the  trial  at  York  before  Lord  Ltndhurst,  the  plain- 
tiff contented  himself  with  proving  that  the  township  of  Horbury  was  locally 
situate  in  the  parish  of  Wakefield.  The  defendant  then  argued,  from  evidence 
adduced  by  the  plaintiff,  that  Horbury  had  a  separate  chapel  where  the  rights 
were  administered ;  and  the  learned  Judge  interposed  with  an  observation  to  the 
plaintiff's  counsel  that  the  evidence  appeared  very  strong  to  that  effect.  The 
plaintiff's  counsel  required  proof  of  separate  rates  being  laid ;  but  the  Judge 
then  said  that  issue  was  joined  on  the  liability  traversed,  and  that  all  the  in- 
ducement to  that  traverse  was  admitted  by  the  plaintiff 's  taking  issue  on  it. 

The  jury  hereupon  found  a  verdict  for  the  defendants,  which  we  are  now  re- 
quired to  set  aside  and  grant  a  new  trial,  or  give  judgment  for  the  plaintiff,  non 
obstante  veredicto.  But  we  think  it  would  be  inexpedient  to  decide,  in  this 
motion,  the  questions  of  law  that  may  be  raised  on  the  validity  of  the  plea,  be- 
cause the  course  taken  at  the  trial  in  regard  to  the  evidence  appears  to  us  to 
have  been  incorrect.  For  the  traverse  of  liability,  if  wrong  as  too  general, 
cannot  be  called  immaterial,  since  it  was  the  very  point  on  which  the  cause 
turned :  and  we  do  not  see  how  the  plaintiff,  denying  the  traversed  fact,  can  be 
r*ti741  B^PP^^^^  ^  hh^e  admitted  all  the  ^'particulars  in  the  inducement  which 
>-  ^  are  put  forward  as  making  up  that  general  fact.  If,  on  the  other  hand, 
the  traverse  was  immaterial  within  the  meaning  of  the  13th  rule  of  Hilary  term, 
4  W.  4,  5  B.  &  Ad.  vi.,  so  as  to  authorize  the  plaintiff  to  pass  over  it,  and  select 
a  single  fact  for  denial,  he  ought  to  have  taken  that  course.  As  the  pleadings 
stand,  both  parties  are  content  to  meet  on  the  question  of  liability ;  and  the  de- 
fendant, on  whom  the  burden  of  proving  the  exemption  of  Horbury  falls,  be- 
cause it  is  against  common  right,  was  bound  to  make  out  all  that  was  necessary 
to  that  end.  The  least  he  could  do  to  entitle  himself  to  a  verdict  was  to  prove 
all  the  facts  stated  in  his  inducement.  Now  it  is  clear  on  consideration,  though 
it  struck  my  mind  otherwise  during  the  argument,  that  the  mere  fact  of  the 
chapel  being  kept  in  repair  without  coming  upon  the  general  rates  of  the  parish 
is  no  proof  of  the  custom  to  repair  it  by  means  of  a  rate  levied  in  the  township, 
because  it  may  have  been  preserved  and  repaired  by  voluntary  contribution  of 
the  parishioners  or  others.  It  follows  that  the  defendant,  who  has  obtained  a 
verdict  in  favor  of  the  exemption  from  church  rates,  without  proving  that  part 
of  his  plea  which  avert  the  liability  to  chapel  rates,  cannot  be  allowed  to  keep 
that  verdict ;  and  the  plaintiff  is  entitled  to  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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♦NICHOLSON  V,  JOHN  REVILL  the  younger.     Jan.  30.      [*675] 

In  assumpsit  on  a  promissory  note,  it  was  pleaded  that,  R.  owing  plaintiff  299Z.,  plaintiff 
agreed  with  R.,  S.  R.,  and  defendant,  that  they  should  give  plaintiff,  and  he  should 
accept,  their  joint  and  several  note  for  299/.  as  a  satisfaction  and  secnrity  for  the 
debt,  which  was  done.  It  was  further  pleaded  that,  the  note  being  due,  and  the  debt 
unpaid,  and  plaintiff  having  sued  the  three  makers,  it  was  agreed  that  the  action 
should  cease,  and  that  the  three  makers  should  give  their  three  joint  and  several  notes 
for  621,  ISa.  Sd.  at  thirteen  months,  and  110/.  13«.  ^d.  and  56/.  ISa.  Sd.  at  longer 
periods,  as  a  satisfaction  and  security  for  200/.  parcel  of  the  debt  due  from  J.  R.,  with 
interest ;  and  the  notes  were  so  given.  It  was  further  pleaded  that,  the  first  note 
being  due  and  unpaid,  and  the  second  (now  sued  upon)  not  yet  due,  S.  R.  agreed  with 
the  plaintiff  to  pay,  and  did  pay  him,  100/.  in  discharge  of  S.  R.'s  liability  on  the 
three  last-mentioned  notes,  and  plaintiff  accepted  the  same  in  such  discharge,  and 
gave  up  to  S.  R.  the  first  of  the  three  notes,  endorsed  upon  the  note  now  sued  upon  a 
receipt  of  47/.  1«.  4d.,  on  account,  erased  S.  R.*s  name  from  this  note,  and  discharged 
him  from  further  liability  thereon.  These  facts  being  admitted,  and  it  being  answered 
that  the  last-mentioned  transaction  with  S.  R.  took  place  without  defendant's  know- 
ledge or  consent,  which  was  not  denied : 

Held,  that  the  discharge  of  S.  R.  by  the  plaintiff  discharged  the  defendant. 

Assumpsit.  First  connt  on  a  note  made  bj  defendant,  January  Ist,  1832, 
promising  to  pay  plaintiff  or  his  order,  25  months  after  date,  110/.  13«.  4<f. 
Second  count  on  a  note  of  the  same  date  made  by  defendant,  promising  to  pay 
plaintiff  or  his  order,  31  months  after  date,  56/.  13s.  Sd. 

Pleas.  To  the  first  count,  that  the  note  therein  mentioned  was  a  note  made 
by  defendant,  Samuel  ReTill,and  John  Revill,  defendant's  father,  and  by  them 
delivered  to  plaintiff,  whereby  they  jointly  and  severally  promised  to  pay,  &c. : 
and  that,  after  the  making  and  delivery  thereof,  and  before  the  commencement 
of  this  suit,  to  wit,  &c.,  plaintiff,  without  defendant's  knowledge  or  consent, 
struck  out  and  erased  the  name  of  Samuel  Revill  on  the  note,  and  wholly  dis- 
charged him  from  all  liability  thereon,  and  from  payment  of  the  sum  therein 
mentioned  or  any  part  thereof :  verification.  To  the  second  count,  the  like  plea, 
and  verification. 

Replication  to  the  first  plea.  That,  before  and  at  the  times  after-mentioned, 
J.  R.  the  father  was  indebted  to  plaintiff  in  299/.  on  an  account  stated,  whereof 
defendant  at  the  said  times  had  notice  ;  and  thereupon,  viz.  *March  8th,  r#^-r£;-i 
1826,  in  consideration  of  the  premises,  it  was  agreed  by  and  between  «-  '  -^ 
plaintiff,  J.  R.  the  father,  Samuel  Revill,  and  defendant,  that  plaintiff  should  ac* 
cept,  and  the  three  other  parties  should  give,  their  promissory  note  bearing  date 
the  day  last-mentioned,  whereby  they  jointly  and  severally  promised  to  pay 
plaintiff  or  order  on  demand  299/.  with  interest,  as  and  for  a  satisfaction  and 
security  of  and  for  the  said  debt  so  due  from  J.  R.  the  father  to  plaintiff :  That 
the  note  was  so  given  and  accepted,  in  pursuance  of  the  agreement,  as  and  for  a 
satisfaction  and  security,  &c.  :  That  afterwards,  the  note  being  payable  and  un- 
paid, and  the  debt  still  due,  and  an  action  on  the  note  pending  at  the  plaintiff's 
suit  against  J.  R.  the  father,  S.  R.,  and  defendant,  viz.  July  21st,  1832,  in  con- 
sideration of  the  premises,  it  was  agreed,  by  and  between  plaintiff  and  J.  R.  the 
father,  S.  R.,  and  defendant,  that  the  action  should  cease,  and  that  plaintiff 
should  accept,  and  J.  R.  the  father,  S.  R.,  and  defendant  should  give  their  three 
promissory  notes,  viz.,  one  promissory  note  of  January  1st,  1832,  whereby  they 
jointly  or  severally  promised,  13  months  after  date,  to  pay  plaintiff  or  order  52/. 
ISs.  8c/.,  the  promissory  note  mentioned  in  the  first  count  and  first  plea,  and  the 
promissory  note  mentioned  in  the  second  count  and  second  plea,  respectively, 
as  and  for  a  satisfaction  and  security  of  and  for  200/.,  parcel  of  the  said  debt 
due  from  J.  R.  the  father  to  plaintiff,  with  interest  from  January  Ist,  1832 : 
That  the  said  three  notes  were,  on  July  21st,  1832,  made  and  given  in  pursu- 
ance of  the  agreement  as  and  for  a  satisfaction  and  security,  &o.,  and  accepted 
by  plaintiff  accordingly :  That  afterwards,  and  when  the  time  for  payment  of 
the  first  of  the  said  three  notes  had  long  elapsed,  the  money  due  thereon 
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r*6771  *^^^  having  ^n  V^^t  and  before  the  day  of  payment  of  the  note  men- 
■-  -'  tioned  in  the  first  count  and  first  plea,  viz.  on  January  28th,  1834,  the 
said  Samuel  Beyill  proposed  to  plaintiff  to  pay  him  100/.  in  discharge  of  his  lia- 
bility on  the  three  last-mentioned  notes^  which  plaintiff  agreed  to  accept,  and 
thereupon,  vis.  on  the  day  last  aforesaid,  the  said  S.  E.  paid  plaintiff  100/.  in  dis- 
charge, &o.,and  plaintiff  accepted  the  same  accordingly;  and  thereupon  plaintiff 
gave  up  to  S.  R.  the  first  of  the  three  last-mentioned  notes,  and  endorsed  on  the 
note  mentioned  in  the  first  count  and  first  plea  as  follows,  viz.  ^'Keceived  on 
account  by  Samuel  Revill  47/.  Is.  4c/. ;  this  sum,  with  the  amount  of  the  first 
note,  make  100/. :"  And  that,  after  such  payment  by  S.  R.,  plaintiff  struck 
out  the  name  of  S.  R.  on  the  note  in  the  first  count  and  first  plea  mentioned, 
and  erased  the  same  therefrom,  and  discharged  S.  R.  from  any  further  liability 
on  the  last-mentioned  note,  and  from  any  further  payment  on  account  thereof, 
which  said  striking  out,  &c.,  and  discharging,  &c.,  and  the  same  supposed  strik- 
ing out,  &c.,  as  in  the  first  plea ,  mentioned.  Verification.  The  replication  to 
the  second  plea  was  the  same,  mutatis  mutandis ;  only  not  stating  any  endorse- 
ment to  have  been  made  by  plaintiff  on  the  note. 

Rejoinder  to  the  replication  to  the  first  plea;  that  the  three  promissory  notes 
in  that  replication  mentioned  were  given  for  securing  payment  of  sums  together 
exceeding  200/.,  viz.  220/.  5<.  8c/.,  and  were  so  given  by  J.  R.  the  father,  and 
by  S.  R.  and  the  defendant  as  his  sureties,  and  have  been  held  by  plaintiff  for 
securing  part  of  the  said  debt  of  J.  R.  the  father  and  interest  thereon,  as  in 
the  replication  to  the  first  plea  mentioned,  and  for  no  other  consideration  or 
r*6781  ^P^^^T^®  •  ^°d  that  the  proposal  of  S.  R.  in  that  replication  mentioned 
^  -*  was  so  made  by  him,  and  accepted  and  acted  on  by  plaintiff,  and  the 
name  of  S.  R.  struck  out  from  the  note  in  the  first  count  mentioned,  and  S.  R. 
discharged  from  liability  thereon,  without  the  knowledge,  privity,  or  consent  of 
defendant.  Verification.  The  rejoinder  to  the  replication  to  the  second  plea 
was  the  same,  mulatis  mutandis. 

Surrejoinder.  To  the  first  rejoinder :  that,  at  the  time  of  giving  the  three 
promissory  notes,  therein  and  in  the  replication  to  the  first  plea  mentioned,  the 
money  satisfied  and  secured  to  plaintiff  by  the  said  note  of  J.  R.  the  father,  S. 
R.,  and  defendant,  in  the  said  replication  first  mentioned,  remained  long  overdue, 
and  the  debt  due  from  J.  R.  the  father  to  plaintiff,  as  in  the  said  replication 
mentioned,  remained  wholly  unsatisfied,  and  the  action  in  that  replication  men- 
tioned was  pending,  and  the  agreement  therein  secondly  mentioned  had  been 
entered  into :  and  that  the  existence  of  the  said  several  circumstances,  so  in  the 
said  replication,  and  now  again  in  this  surrejoinder,  above  mentioned,  were  the 
consideration  and  purpose  of  the  said  three  promissory  notes  in  the  said  replica- 
tion and  rejoinder  above-mentioned  being  given.  Without  this,  that  the  said 
three  notes  were  given  by  S.  R.  and  the  defendant  as  sureties  of  or  for  J.  R.  the 
father,  and  for  no  other  consideration  or  purpose  whatsoever,  in  manner  and 
form,  &c.  Conclusion  to  the  country.  The  surrejoinder  to  the  second  rejoinder 
was  the  same,  mutatis  mutandis. 

Demurrer  to  each  surrejoinder,  assigning  for  cause,  that  the  plaintiff  has 
offered  to  put  in  issue  a  matter  not  properly  issuable ;  has  not  denied,  or  con- 
r*6791  ^^^^  ^°^  avoided,  the  substantial  matter  in  the  rejoinder ;  and  ^has 
L  ^'  J  traversed  a  negative,  and  a  matter  not  alleged  in  the  rejoinder.  Joinder 
in  demurrer. 

The  demurrers  were  argued  in  this  term.* 

Wighiman  in  support  of  the  demurrers.  Where  a  note,  to  which  several 
persons  are  parties,  is  altered  in  a  material  point  without  the  consent  of  one 
party,  he  is  discharged :  Perring  v.  Hone,  4  Bing.  28,  shows  the  extent  to  which 
this  doctrine  is  carried.  In  the  present  case  there  is  a  material  alteration  in 
each  of  the  notes.  If  the  defendant,  who  is  severally  liable,  be  compelled  to 
pay  either  of  the  notes,  he  has  now  no  remedy  against  Samuel  Revill  for  con- 

>  January  15th.    Before  Lord  Dimmak,  G.  J.,  Littlspale  and  Williams,  Js. 


302  4  Adolphus  &  Ellis,  [679 

tribution,  Samuel's  name  being  struck  out.  The  plaintiff  has  put  it  out  of  his 
own  power  to  sue  Samuel  Revill,  by  the  composition  entered  into  between  them, 
and  the  erasure  of  Samuel's  name.  The  principle  of  contribution  is,  that  the 
party  seeking  it  has  been  obliged  to  pay  money  for  which  the  party  of  whom  he 
demands  it  was  liable.  But  Samuel  is  no  longer  liable.  If  the  present  plaintiff 
recovers;  and  the  defendant  brings  an  action  against  Samuel  for  money  paid  to 
his  use,  he  may  deny  that  it  was  so  paid,  he  having  been  released  and  his  name 
erased  from  the  note.  [Lord  Denman,  C.  J.  The  joint  liability  of  Samuel  and 
the  defendant  arises  from  their  joint  act  in  making  the  note.  I  do  not  see  how 
it  is  affected,  as  between  themselves,  by  Samuel's  name  being  struck  out.]  In 
Co.  Litt.  232  a,  it  is  said,  <<  when  divers  do  a  trespass,  the  same  is  joint  or 
several  at  the  will  of  him  to  whom  the  wrong  is  done,  yet  if  '"he  release  rtftQQ'i 
to  one  of  them,  all  are  discharged."  And  "  If  two  men  be  jointly  and  ^  •' 
severely  bounden  in  an  obligation,  if  the  obligee  release  to  one  of  them,  both 
are  discharged ;  '^  which  last  point  is  also  agreed  to  in  Clayton  v.  EynastOD,  2 
Salk.  674. 

G.  T,  WhitCy  contr^.  Perring  v.  Hone,  4  Bing.  28,  is  distinguishable,  be- 
cause there  the  alteration  consisted  in  making  a  party  liable  severally  who  was 
not  so  before ;  here  the  note  was  several  at  first,  or  otherwise,  at  the  election  of 
the  holder.  The  right  to  contribution  is  not  affected  as  between  the  defendant 
and  Saumel  B^vill.  A  release  of  the  principal  discharges  the  sureties ;  hut  a 
compromise  between  the  creditor  and  one  of  the  sureties  does  not  discharge  a 
6o-surety ;  for  he,  if  obliged  to  pay  more  than  his  proportion,  may  still  have 
recourse  for  contribution  to  the  surety  who  made  the  compromise ;  Ex  parte 
Gifford,  6  Yes.  jun.  805.  The  defendant  here,  if  obliged  to  pay  the  amount  of 
the  notes,  may  take  his  remedy  in  equity  against  Samuel  Revill,  notwithstand- 
ing the  erasure.  Besides,  the  transaction  in  this  case  is  not  equivalent  to  a 
release.  The  plaintiff  merely  says,  in  effect,  to  Samuel  Revill,  that  he  will  not, 
from  thenceforward,  sue  him  upon  that  note.  Where  there  are  two  obligors, 
and  the  obligee  covenants  with  one  of  them  not  to  sue  him  on  the  bond,  he  may 
nevertheless  sue  the  other,  Dean  v.  Newhall,  8  T.  R.  168,  for  such  covenant 
does  not  operate  as  a  release.  But,  further,  by  the  second  agreement  stated 
in  the  replication,  Samuel  Revill  and  the  defendant  became  principals.  A  8ait 
was  depending  against  them,  in  which  they  were  *answerable  for  299^. ;  piegQin 
in  consequence  of  that  they  gave  the  notes  in  question,  and  thereby  I-  -' 
purchased  a  benefit  to  themselves  in  the  suspension  of  the  suit.  Afterwards, 
Samuel  Revill  paid  100^.  which  was  more  than  a  third  of  the  amount  for  which 
the  three  had  engaged  themselves  by  the  new  notes.  In  Collins  v.  Ptosser,  1 
B.  &  C.  682,  where  the  bond  was  several,  it  was  held  that  tearing  off  the  seal 
of  one  obligor  did  not  discharge  the  others ;  and  Baylby  and  Sest,  Js.,  in 
putting  the  case  of  a  joint  and  several  bond,  went  no  &rther  than  to  say  that 
an  act  which  discharged  one  of  the  obligors  on  such  a  bond  might  discharge  all. 
And,  however  this  may  be,  removing  the  seal  of  a  bond  is  very  different  from 
the  mere  erasure  of  a  name  on  a  note. 

Wightman,  in  reply.  It  appears  by  the  pleadings  that  the  plaintiff  accepted 
100^.  partly  in  consideration  of  notes  not  yet  due.  For  that  benefit  to  himself 
he  discharged  Samuel  Revill.  The  transaction  took  place  without  the  consent 
of  the  other  parties  to  the  notes.  Samuel  had  no  right  to  procure  a  release  to 
himself,  throwing  upon  the  defendant,  without  his  sanction,  the  onus  of  the  notes 
remaining  due )  which  would  be  the  effect  of  the  proceeding,  if  the  defendant 
were  held  to  continue  liable.  In  Cheetham  v.  Ward,  1  B.  ^  P.  630,  the  exe- 
cutors of  Abraham  Cheetham  sued  James  Ward  on  a  joint  and  several  bond, 
given  by  the  defendant  and  William  Ward  one  of  the  plaintiffs;  and  it  was 
pleaded  that,  after  the  making  of  the  bond,  Abraham  Cheetham  made  William 
Ward  his  executor,  and  he  proved  and  took  upon  himself  execution,  whereby  the 
debt  was  ^extinguished.  The  Court  of  Common  Pleas,  on  the  authority  r#f»oo-i 
of  a  case  in  the  Year-books  (Year-book  Mich.  21  Edw.  4,  81  B.  pi.  33),  ^  ^^  ^ 
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beld  thai  the  discharge  of  one  joint  and  several  obligor,  by  making  him  executor, 
discharged  both.  In  the  case  there  referred  to,  it  was  said  that  a  recovery  against 
one  obligor,  and  execution  sued,  would  be  a  discharge  to  the  others.  And  so  of 
a  discharge  made  to  one  of  them.  In  the  present  case  it  is  expressly  stated  by 
the  replication  that,  after  the  payment  of  100^.,  the  plaintiff  discharged  Samuel 
Revill  from  any  further  liability  on  the  note  remaining  due.     Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After  having 
stated  the  declaration  and  the  defence  pleaded,  his  Lordship  said  :  We  need  not 
inquire  what  the  effect  of  a  demurrer  to  this  plea  would  have  been,  because  addi- 
tional facts  are  brought  to  our  knowledge  by  the  subsequent  pleadings.  The 
replication  to  the  first  plea  states  (His  Lordship  then  stated  the  replication  and 
subsequent  pleadings  down  to  the  surrejoinders). 

To  these  surrejoinders  the  defendant  demurs,  and  has  contended  that  the  tra- 
verse is  immaterial,  and  that  the  facts  appearing  on  the  record  entitle  him  to  our 
judgment ;  and  we  are  of  that  opinion.  But  we  do  not  proceed  on  some  of  the 
grounds  mentioned  at  the  bar,  such  as  the  effect  of  the  plaintiff's  alteration  of 
the  instrument  as  making  it  void,  or  that  the  defendant  thereby  lost  his  right  to 
contribution  from  the  joint  makers  of  the  note  \  nor  on  any  doctrine  as  to  the 
relation  of  principal  and  surety.  We  give  our  judgment  merely  on  the  principle 
r*6H^1  *^^^^  down  by  Lord  Chief  Justice  Eyre  in  Cheeiham  v.  Ward,  1  B.  &  P. 
L  ^  630,  as  sanctioned  by  unquestionable  authority,  that  the  debtee's  dis- 
charge of  one  joint  and  several  debtor  is  a  discharge  of  all.  For  we  think  it 
clear  that  the  new  agreement  made  by  the  plaintiff  with  Samuel  Revill,  to 
receive  from  him  100/.  in  full  payment  of  one  of  the  three  notes  and  in  part  pay- 
ment of  the  other  two,  before  they  became  due,  accompanied  with  the  erasure  of 
his  name  from  those  two  notes,  and  followed  by  the  actual  receipt  of  the  100/., 
was  in  law  a  discharge  of  Samuel  Revill. 

This  view  cannot  perhaps  be  made  entirely  consistent  with  all  that  is  said  by 
Lord  Eldon  in  the  case  Ex  parte  G-ifford,  6  Yes.  jun.  808,  where  his  Lordship 
dismissed  a  petition  to  expunge  the  proof  of  a  surety  against  the  estate  of  a  co- 
surety. But  the  principle  to  which  we  have  adverted  was  not  presented  to  his 
mind  in  its  simple  form  ;  and  the  point  certainly  did  not  undergo  much  coosi- 
deration.  For  some  of  the  expressions  employed  would  seem  to  lay  it  down  that 
a  joint  debtee  might  release  one  of  his  debtors,  and  yet,  by  using  some  language 
of  reservation  in  the  agreement  between  himself  and  such  debtor,  keep  his 
remedy  entire  against  the  others,  even  without  consulting  them.  If  Lord  Eldon 
used  any  language  which  could  be  so  interpreted,  we  must  conclude  that  he 
either  did  not  guard  himself  so  cautiously  as  he  intended,  or  that  he  did  not  lend 
that  degree  of  attention  to  the  legal  doctrine  connected  with  the  case  before  him, 
which  he  was  accustomed  to  afford.  We  do  not  find  that  any  other  authority 
clasbes  with  our  present  judgment,  which  must  be  in  favor  of  the  defendant. 

Judgment  for  the  defendant. 


[»684]  *MORRELL  v.  HARVEY.    Jan,  30. 

In  pleading  a  surveyor's  assessment,  made  on  occapiers  of  lands,  under  stat.  18  G.  8,  c. 
78,  sects.  80  and  45»  it  is  necessary  to  aver  that  the  assessment  did  not  exceed  M.  in 
the  pound  on  the  yearly  value  of  the  lande  ;  although  the  limitation  as  to  valne  annexed 
to  seets.  80  and  46  is  contained  in  a  distinct  proviso ;  and  although  the  form  of  an  order 
of  justices  in  Sched.  No.  15  of  the  act,  adapted  to  the  above  sections,  makes  no  men- 
tion of  yearly  valne. 

Replxyin.  Cognizance  as  constable  of  the  hundred  of  East  Bamfield,  Kent, 
aefcbg  under  a  warrant  of  distress.  The  cognizance  alleged  that  at  the  days  and 
times,  Ac.,  plaintiff  was  the  occupier  of  certain  lands  within  the  parish  of  Hawk- 
hurst,  Kent,  of  large  yearly  value,  viz.  &c.,  and,  being  such  occupier,  was  liable 
to  be  assessed  towards  the  repairing  of  the  highways,  buying  materials,  &o.,  and 
paying  the  surveyor's  salary,  within  the  said  parish,  according  to  the  statute. 
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&c.,  in  rcApcct  of  his  said  occupation,  &c.  It  then  went  on  to  state  an  applica- 
tion by  the  surveyors  of  Hawkhurst,  at  a  special  session,  for  an  order  for  making 
an  assessment  of  9d,  in  the  pound  on  the  occupiers  of  lands,  &c.,  in  Hawkhurst; 
that  the  justices,  in  special  session,  being  satisfied  by  proof,  &c.,  that  the  duty 
directed  to  be  performed,  and  the  money  authorized  to  be  collected  and  received, 
by  Stat.  13  G.  3,  c.  78,  had  been  performed,  applied,  and  expended,  according  to 
the  act,  &c.,  and  that  notice  had  been  given,  &o.,  made  an  order  that  '^an  equal 
assessment,  not  exceeding  the  sum  of  9d,  in  the  pound,  upon  all  and  every  the 
occupiers  of  lands,"  &c.,  within  the  parish  of  Hawkhurst,  should  be  forthwith 
made,  allowed,  and  collected,  and  the  money  applied  in  repairing  the  roads,  bay- 
ing materials,  &c. :  That  the  surveyors,  by  virtue  of  the  order,  made  "  an  equal 
assessment,  not  exceeding  the  sum  of  9d,  in  the  pound,  upon  all  and  every  the 
occupiers  of  lands,"  &c.,  within  H.,  which  was  afterwards  duly  ^allowed.  r*gQ5i 
And  the  cognizance  further  stated,  "  that,  in  and  by  such  assessment  so  i-  -' 
made  as  aforesaid,  the  said  plaintiff  was  assessed  for  and  in  respect  of  the  sidd 
lands,  tenements,  woods,  tithes,  and  hereditaments,  then  in  the  occupation  of 
him  the  said  plaintiff,  within  the  said  parish  of  Hawkhurst,  in  a  certain  sum, 
viz.  the  sum  of  45/.  18«.  4c£.,  being  at  and  after  the  rate  of  9d.  in  the  pound, 
by  such  equal  assessment  so  made  as  aforesaid :  of  all  which  said  several  pre- 
mises," &c.  (notice  to  plaintiff).  Then  followed  allegations  of  the  demand  and 
refusal  of  the  rate,  proceedings  thereon,  and  the  issuing  of  the  distress  warrant, 
under  which  defendant  acted.  Demurrer,  assigning  several  causes.  (The  only 
cause  upon  which  the  Court  decided  will  sufficiently  appear  from  the  argument.) 
Voinder.     The  demurrer  was  argued  in  this  term  (January  26th).' 

Wightmauy  in  support  of  the  demurrer.  By  sect.  30  of  the  general  highway 
act,  13  O.  3,  c.  78,'  justices  are  empowered,  on  application  by  the  surveyor 
under  the  circumstances  there  mentioned,  to  order  an  equal  assessment  on  all 
occupiers  of  lands  within  the  parish,  for  buying  material  to  repair  the  highways, 
and  for  some  other  purposes,  such  assessment  to  be  levied  as  after  mentioned : 
provided  that  no  such  assessment  shall  exceed  Qd.  in  the  pound  of  the  yearly 
value  of  such  lands.  Section  45  enacts  that  if,  on  application,  and  proof  given 
as  there  mentioned,  the  justices  shall  be  satisfied  that  the  highways  cannot  be 
sufficiently  repaired  by  the  means  before  prescribed,  then  an  equal  assessment 
upon  all  and  every  the  occupiers  of  lands,  &c.,  ^within  the  parish,  shall  r^gogi 
be  made,  collected,  and  allowed  as  the  justices  shall  direct,  and  the  ^  ** 
money  thereby  raised  shall  be  employed  and  accounted  for,  according  to  their 
orders,  in  repairing  the  highways,  &c.  But,  by  section  46,  this  assessment, 
and  the  assessment  before  mentioned,  are  not  together,  in  any  one  year,  to 
exceed  9d,  in  the  pound  upon  the  yearly  value  of  the  lands  and  tenements  to  be 
assessed.'  The  cognizance  states  only  that  an  equal  assessment,  not  exceeding 
9c/.  in  the  pound,  was  ordered  to  be  made  upon  the  occupiers  of  lands,  not  adding 
any  reference  to  the  yearly  value ;  and  that  the  plaintiff  was  assessed  in  and  by 
such  assessment  for  his  lands  in  Hawkhurst,  in  the  sum  of  45/.  18a.  4(/.,  being 
at  the  rate  of  9d,  in  the  pound,  not  stating  upon  what  value.  The  authority  to 
impose  a  tax  must  be  strictly  pursued,  and  should  be  shown,  in  pleading,  to 
have  been  so.  [Littlbdale,  J.  The  order  at  special  sessions  for  an  assess- 
ment of  6(/.  in  the  pound,  given  in  the  schedule,  No.  15,  says  nothing  of  yearly 
value :  but  that  is  merely  the  order  to  the  surveyor  to  make  an  assessment )  the 
direction  how  he  shall  make  it  is  given  in  the  statute  itself.  Then,  as  the  limi- 
tation with  reference  to  yearly  value  is  contained  in  a  distinct  proviso,  there  may 

>  Before  Lord  Dbnman,  C.  J.,  Littlsdalb,  Williams,  and  CoLsainai,  Ja. 

>  Repeated  by  stat.  6  &  6  W.  4,  c.  50. 

'  18  G.  8,  0.  78,  8.  46.  "  Provided  neyertheless,  that  the  asaoBSinent  herein  last  before 
aathoriied,  and  the  aaaesament  hereinbefore  authoriied,  for  buying  materials,  making 
satisfaction  for  damages,  erecting  guide  posts,  and  paying  the  surveyor's  salary,  shall 
not  together,  in  any  one  year,  exceed  the  rate  of  M  in  the  pound  of  the  yearly  yalue  of 
the  lands,  tenements,  woods,  tithes,  and  hereditaments,  so  to  be  assessed." 
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be  a  aaestion  whether  it  forms  such  an  exoeption  as  to  come  within  the  rale  ob- 
aerred  upon  by  LAwaENOE,  J.,  in  Oill  v,  Scrivens,  7  T.  R.  31,  and,  if  so, 
r^Aon-x  whether  it  be  required  to  be  noticed  *by  the  party  relying  on  the  prin- 
L  ^  cipal  clause.]  It  cannot  appear  without  reference  to  the  proviso  that 
the  sarreyor  has  performed  his  duty,  because  the  proviso  furnishes  the  rate  at 
which  the  assessment  is  to  be  imposed,  and  the  data  on  which  it  is  to  be  calcu- 
lated. 

ChanntUy  contrk  The  question  is,  not  whether  the  assessment  must  be  ac- 
tually calculated  on  the  yearly  value,  but  whether  that  must  appear  by  the 
assessment,  as  set  out  in  the  pleading.  To  ascertain  this,  sect.  45  must  be  re- 
ferred to.  [CoiiSRiDOB,  J.  The  assessment  is  made  under  sect.  30  as  well. 
Sect.  45  does  not  authorize  a  rate  for  buying  materials.]  The  validity  of  the 
assessment,  as  pleaded,  must  be  determined,  at  all  events,  by  reference  to  the 
two  sections,  and  to  the  schedule,  No.  15,  which  is  framed  upon  the  latter  see- 
tioD,  but  ^plies  to  both.  By  sect  45  the  assessment  is  to  be  made  and  collected 
by  such  person  and  persons,  and  allowed  in  such  manner,  as  the  justices,  by 
their  order,  shall  direct.  That  order  is  the  source  of  the  surveyor's  authority ; 
its  form  is  prescribed  by  the  schedule,  No.  15,  and  ought  not  to  be  departed 
from;  and  nothing  is  there  said,  but  that  ''an  equal  assessment,  not  exceeding 
the  sum  of  —  in  the  pound,"  on  all  and  every  the  occupiers,  &c.,  shall  be  forth- 
with made.  Besides,  the  proviso  in  sect.  46  is  not  an  exception  incorporated  in 
the  enacting  clause  which  it  qualifies  \  and  therefore  the  defendant  in  this  case 
was  not  bound  to  refer  to  it  in  his  pleading. 

Wightman  in  reply.  The  scheduled  forms  of  tins  act  were  not  meant  to  be 
so  binding  that  the  obvious  construction  of  the  enacting  clauses  shouM  be  over- 
P6881  ^^^^  ^J  ^^^'  ^^  ^^^J  ™^J  ^  varied  or  added  to  according  *to  cir- 
l>  ^  cumstances.  Consistently  with  the  order,  as  stated  in  this  cognixanoe, 
the  occupiers  might  have  been  assessed  in  respect  of  their  personal  ability;  woA 
the  aasessment,  as  pleaded,  may  have  been  on  the  gross  value  of  the  lands. 

Cwr,  adv.  vuU. 

Lord  Dknman,  C.  J.,  now  delivered  the  judgment  of  the  Court  as  follows  :— 
The  defendant  justifies  as  bailiff  of  the  hundred  of  East  Barnfield  in  Kent,  under 
a  warrant  of  distress  directed  to  him  by  two  justices  of  the  peace  for  levying  a 
highway  assessment  The  cognizance  avers  that  the  two  surveyors  made  appli- 
cation at  a  special  sessions  for  an  assessment  of  9d,  in  the  pound  on  all  and 
•veiy  the  occupiers,  and  that  the  justices  of  the  peace  ordered  such  assessment 
npon  all  the  occupiers  of  lands,  tenements,  woods,  tithes,  and  hereditaments  to 
be  forthwith  made,  and  then  proceeds  to  justify  the  taking,  under  a  warrant  of 
distress  issued  for  nonpayment  of  it.  The  cognizance  was  demurred  to  for 
numerous  causes,  one  of  which  we  think  good.  The  passage  of  the  cognizance 
above  selected  makes  the  objection  apparent;  and  we  need  give  no  opuiion  on 
any  iof  the  other  points  raised^ 

The  act  requires,  by  way  of  proviso,  that  the  rate  shall  not  exceed  9d.  in  the 
poand  on  the  yearly  value  of  the  lands,  &c.,  subject  to  be  rated.  The  averment 
is  that  the  assessment  was  made  on  the  occupiers  of  lands,  &c. ;  and  that  it  did 
not  exceed  9d,  in  the  pound  :  but  not  (as  the  statute  requires)  that  it  does  not 
exceed  9d.  in  the  pound  on  the  yearly  value  of  such  lands,  &c.  The  averment, 
that  it  does  not  exceed  9d.  in  the  pound,  has  of  itself  no  meaning,  but  must  be 
re&iTed  to  something;  and  if,  consistently  with  the  ordinary  use  of  words, 
r*6891  *^^  ^'^^  ^  referred  to  ''lands,"  &c.,  which  are  mentioned  immediately 
I-  ^  before,  the  statement  will  still  be  defective;  for  the  meaning  must  then 
be  tke  value  of  the  lands,  &c.,  and  not  their  yearly  value. 

For  this  defect,  without  considering  the  others  alleged,  our  judgment  must  be 
for  the  plaintiff.  Judgment  for  die  plaintiff. 

YoL.  XXXL— 20 
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The  KING  V.  The  Justices  of  GLOUCESTERSHIRE.    Feb.  1. 

Bj  Btat.  2  &  8  W.  4,  c.  64,  s.  36,  sched.  (0),  80,  Clifton  is  made  a  part  of  the  parlia- 
mentary borough  of  Bristol,  which  is  a  county  of  itself. '  Except  so  far  as  that  act 
operated,  it  was  in  the  county  of  Qloucester :  Held  that,  after  the  passing  of  the  Cor- 
poration Act,  6  &  6  W.  4,  0.  76,  as.  7,  8,  the  Gloneestershire  jostioes  had  no  longer  the 
power  to  make  an  order  for  diverting  a  footway  in  Clifton,  their  jurisdiction,  in  sooh 
cases,  being  transferred  to  the  justices  of  BristoL 

At  the  Quarter  Sessions  for  the  county  of  Gloucester,  held  5th  January,  1836, 
application  was  made  to  enrol  and  confirm  an  order  of  two  justices  of  the  county 
for  direrting  and  turning  a  puhlio  footway  in  the  parish  of  Clifton  in  the  said 
county.  There  was  no  appeal  against  the  order ;  and  the  necessary  preliminaries 
under  stat.  55  G.  8,  c.  68,  s.  2,^  had  heen  fulfilled.  The  proceedings  ^com- 
mencing with  the  precept  of  two  justices  to  the  high  constable,  giving  notice  of 
their  intention  to  hold  a  special  sessions  for  the  purpose  of  viewing,  &c.,  and 
directing  the  acting  justices  to  be  summoned)  had  all  taken  place  subsequently 
to  the  9th  of  September,  1835,  on  which  day  stat.  5  &  6  W.  4,  c.  76  passed. 
Before  that  act,  the  parish  of  Clifton  was  part  of  Gloucestershire  for  all  pur- 
poses except  that  of  electing  members  of  parliament;  and  the  justices  of  Glou- 
cestershire had  at  all  times  exercised  jurisdiction  over  the  county.  The  Court 
of  ^Quarter  Sessions  refused  the  application,  on  the  ground  that,  by  stat.  r^goQi 
5  &  6  W.  4,  c.  76,  the  parish  of  Clifton  was  included  within  the  county  L  ■* 
of  the  city  of  Bristol,  and  taken  out  of  the  jurisdiction  of  the  county  of  Glou- 
cester, from  the  passing  of  the  said  act. 

On  an  affidavit  of  the  above  facts,  Greaves,  in  this  term,  obtained  a  rule* 
calling  upon  the  justices  of  the  city  of  Gloucester  to  show  cause  why  a  manda- 
mus should  not  issue,  commanding  them  to  enter,  as  of  the  last  general  Quarter 
Sessions  of  the  peace  held  in  and  for  the  said  county,  the  said  application,  and 
to  enter  continuances  thereon  to  the  next  general  Quarter  Sessions,  for  the 
county,  and  at  such  next  Quarter  Sessions,  to  hear  and  determine  the  said  appli- 
cation.    On  a  subsequent  day  of  the  term. 

Sir  J.  CampheU,  Attorney-General,  and  Maule,  showed  cause."  Stat.  5  &6 
W.  4, 0.  76,  s.  7,  enacts  that,  after  the  passing  of  the  act,  "  the  metes  and  bounds 
of  the  several  boroughs  named  in  the  first  section  of  the  said  schedules  (A.)  and 
(B.)  for  the  purposes  of  this  act  shall  be  the  same  as  the  limits  thereof  respec- 
tively settled  and  described"  in  the  Parliamentary  Boundary  Act,  stat.  2  &  3  W. 
4,  c.  64.  Bristol  is  named  in  the  first  section  of  the  schedule  (A.)  of  stat.  5  &  6 
W.  4,  c.  76 ;  and  by  stat.  2  &  3  W.  4,  o.  64,  s.  35,  sched.  (O.)  30,  Clifton  is 
included  within  the  limits  of  Bristol.  Then  stat.  5  &  6  W.  4,  c.  76,  s.  8,  enacts 
"that  every  place  and  precinct  which  shall  be  included  within  the  r*gQn 
^metes  and  bounds  of  any  borough  as  hereinbefore  provided,  and  none  ^ 
other,  shall  be  part  of  such  borough,  and  in  those  boroughs  which  are  counties 
of  themselves  shall  be  part  of  such  county  and  of  none  other."  Bristol  is  a 
county  of  itself;  and,  therefore,  without  inquiring  what  would  be  the  case  where 
the  borough  is  not  a  county  of  itself,  Clifton  is  a  part  of  the  county  of  Bristol, 
and  of  no  other.  The  words  "  and  of  none  other"  appear  to  have  been  inserted 
for  the  purpose  of  removing  doubt  on  such  a  question  as  this.  The  magistrates 
of  Gloucestershire  have  therefore  no  jurisdiction  over  Clifton  since  the  9th  of 
September,  1885.  The  "  purposes  of  this  act,"  referred  to  in  sect.  7,  are  all 
matters  relating  to  municipal  government ;  and  no  limitation  can  be  supplied 
which  is  not  expressed.  By  a  proviso  in  sect.  8,  if  any  place  or  precinct  was 
previously  liable  to  contribute  to  a  rate  for  satisfying  a  debt  to  which  the  rate- 

1  Repealed  by  sUt.  5  &  6  W.  4,  c.  60  (see  sects.  1,  84,  85),  which  came  into  operatioo 
on  the  20th  March,  1836,  by  sect  119. 

'  See  the  form  of  the  rule  in  Bex  v.  The  Justioes  of  Suffolk,  6  B.  &  C.  111. 

*  January  80th.  Before  Lord  Dbnman,  C.  J.,  Littlbdalk,  and  Willi aks,  Js.  Cou- 
Binos,  J.,  was  sitting  in  the  Bail  Court  for  Pattssom,  J.,  who  was  sitting  at  Nisi  Priofl 
in  London. 
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jiajera  of  the  borough  were  liable,  the  proportion,  in  a  ^aae  of  a  difference  arising, 
u  to  be  assessed  by  a  barrister  appointed  by  the  senior  judge  of  assize  for  the 
eoanty  of  which  such  place  or  precinct  is  thenceforward  to  be  taken  to  be  part. 
This  shows  that  the  legislature  have  specifically  mentioned  such  cases  as  are  not 
to  be  governed  by  the  general  enactment  that  the  place  is  to  form  part  of  the 
borongh :  and,  again,  as  they  give  the  appointment  to  the  judge  of  assize  for  the 
oonnty  of  which  the  place  is  thenceforward  to  be  a  part,  they  assume  that  the 
place  falls  under  the  general  jurisdiction  of  the  borough  to  which  it  is  attached. 
Again,  the  provision  in  sect.  8,  for  excepting  the  county  jail,  &o.,  shows  that  the 
enactment  is  perfectly  general,  saving  only  cases  expressly  excepted.  A  habeas 
r*(%Q21  ®^^^  ^^  lately  granted  by  *Patte60N,  J.,  removing  a  prisoner,  who 
L  ^  was  charged  with  a  felony  committed  in  Clifton,  from  Gloucestershire 
to  Bristol,  where  he  was  tried. 

GreaveSy  contri.  Sect.  8  speaks  of  places  and  precincts  included,  ''  as  here- 
inbefore provided,"  that  is,  by  reference  to  sect.  7,  "  for  the  purposes  of  this 
act."  The  question,  therefore,  is  merely  what  are  the^purposes  of  the  act ;  and 
these  must  be  collected  from  the  whole  act.  The  enactment  in  question  applies 
as  well  to  boroughs  which  are  not,  as  to  those  which  are,  counties  in  them- 
selves ;  no  interpretation  of  it  can  therefore  be  adopted  which  introduces  an  ab- 
surdity in  either  case.  By  the  preamble,  it  appears  that  the  object  of  the  act 
is  to  alter  the  charters  by  which  the  bodies  corporate  are  constituted;  but 
questions  as  to  the  local  extent  of  the  jurisdiction  of  county  justices  are  not  im- 
mediately connected  with  the  chartered  constitutions  of  bodies  corporate  as 
such.  The  clause  cited  from  sect.  8,  respecting  the  apportioning  the  rates  in  a 
particular  case,  shows  that  the  incorporation  was  not  to  be  made  for  all  purposes ; 
else  there  would  have  been  a  provision  for  cases  in  which  the  place  was  liable 
to  the  debts  of  the  original  county,  such  as,  for  instance,  cases  arising  under  the 
gaol  acts,  4  G.  4,  c.  64,  and  5  G.  4,  c.  85.  By  sect.  38,  the  new  constitution 
of  the  boroughs  is  to  come  into  force  only  on  the  first  election  of  councillors  : 
on  the  construction  contended  for  on  the  other  side,  the  places  added  to  the 
boroughs  would  be  without  justices  from  the  passing  of  the  act  to  the  first  elec- 
tion ;  for  the  act  contains  nothing  to  enlarge  the  power  of  the  borough  justices 
in  the  mean  time.  Under  sect.  62,  no  borough  coroner  can  be  appointed  till 
P^^qo-i  a  grant  of  a  court  '^'of  quarter  sessions :  if  the  district  is  incorporated  for 
l-  -'  all  purposes,  it  will  be  without  a  coroner  in  the  mean  time.  Sect.  64 
shows  that,  for  some  purposes,  the  county  jurisdiction  is  preserved,  and  even 
enlarged.  Sect.  79,  in  the  provision  as  to  recognizances  to  be  taken  by  the 
borough  constables,  treats  the  boroughs  as  situate  within  the  county,  in  the 
case  in  which  there  are  no  sessions  of  the  peace :  the  places  incorporated,  there- 
fore, are  not  universally  and  for  all  purposes  out  of  the  county;  for  the  boroughs 
are  not  so  themselves.  Suppose  a  borough  not  to  apply,  under  sect.  103,  for  a 
quarter  session ;  if  the  borough  be  taken  out  of  the  county  for  all  purposes, 
there  will  be  no  sessions  at  which  the  prisoners  can  be  tried.  Sect.  107  excepts 
out  of  the  jurisdiction  of  the  borough  quarter  sessions,  all  powers  and  jurisdic- 
tions formerly  granted  to  any  borough  to  try  capital  felonies,  &c.  Now  an 
exception  ''  is  ever  of  part  of  the  thing  granted  and  of  a  thing  in  esse"  (Co.  Lit. 
47,  a)  ;  it  follows  that  the  power  to  try  offences,  granted  to  the  quarter  sessions, 
is,  as  to  local  extent,  the  power  which  the  borough  previously  had :  otherwise, 
since  the  borough  never  had  capital  jurisdiction  out  of  the  old  precincts,  the  ex- 
ception could  not  apply.  By  sect.  109,  certain  exceptious  (including  Bristol) 
from  the  operation  of  stat.  88  G.  8,  c.  52,  s.  10,  are  done  away  with;  and,  after 
May  1st,  1836,  and  until  a  quarter  session  is  granted,  Bristol  will  be  within 
the  general  rule  furnished  by  the  act.  But  up  to  the  first  of  May  it  will  be 
under  the  former  systsem ;  and  how  can  this  be  applied  to  districts  added  to  the 
borongh,  and  taken  from  the  county  at  large  ?  They  come  under  sect.  Ill ;  and, 
though  Bristol  is  exempted  from  the  provisions  of  stat.  38  G.  3,  c.  52,  the 
r*6041  °®^  P*^'  '^  °°^  within  the  •exemption.  Sect.  114  contemplates  the 
■•        •*  connecting,  for  some  purposes  at  least,  of  the  county  jurisdiction  with 
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the  borcmgh.  So  does  sect  117 ;  and  Clifton  fidls  under  the  case  there  contem- 
plated :  for  before  stat.  2  &  8  W.  4,  c.  64,  it  did  contribute  to  tiie  coanty 
rates.  In  sect.  118,  if  the  legislature  had  intended  the  courts  of  record  to  have 
jurisdiction  over  the  added  districts,  it  is  scarcely  probable  that  they  would 
not  have  expressly  so  declared.  Sect.  122,  on  the  construction  contended  for 
on  the  other  side,  is  unnecessary ;  for,  if  the  borough  and  all  the  additions  are 
taken  out  of  the  county  for  all  purposes,  the  county  has  no  jurisdiction  withm 
the  borough.  The  eighth  section,  therefore,  has  not  the  general  effect  contended 
for  on  the  other  side.  Hardships  might,  perhaps,  be  suggested  on  either  con- 
struction :  thus  Bristol  is  excepted  from  the  highway  act,  stat.  13  G-.  8,  c.  78, 
by  sect.  85  of  that  act ;  and  the  argument  on  the  other  side  would  extend  that 
exception  to  all  the  incorporated  district.*  Cur,  adv.  wdL 

Lord  DxNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  gone  through  the  act  with  great  care ;  and  ihe  result  is,  that  we  find 
the  transfer  of  jurisdiction,  by  the  7th  and  8th  sections,  to  be  as  complete  as 
words  can  make  it.  With  respect  to  the  inconveniences  which  Mr.  Greava  his 
suggested  as  likely  to  arise  from  this  construction  upon  other  sections  of  the 
act,  they  must  *be  decided  upon  when  they  come  before  the  Court.  We  t^q^k-] 
are,  therefore,  of  opinion  that  Clifton  is  now  a  part  of  Bristol,  and  not  ^  -' 
of  the  county  of  Gloucester;  and  the  rule  must  consequently  be  discharged. 

Rule  discharged. 

>  As  to  the  general  roles  for  implying  an  exclarion  of  the  jarisdiotion  of  county  jastieeB, 
the  following  cases  were  cited  on  moring  for  the  rale.  Talbot  o.  Hnbble,  2  Str.  1164 ; 
Blankley  v.  Winstanley,  8  T.  R.  279 ;  Rex  v,  Sainsbory,  4  T.  R.  451 ;  Bates  v.  Winstanley, 
4  M.  &  S.  429 ;  Rex  v.  Charles,  6  B.  ft  Aid.  666.    See  Rex  v.  Shepherd,  2  A.  <c  E.  298. 


The  KING  v.  The  Justices  of  CUMBEBLAND.    Feb.  1. 

On  complaint  against  a  party  as  a  vagrant,  for  refusing  to  maintain  his  wife,  the  party 
charged,  being  called  upon  by  the  jostices  in  petty  sessions  to  show  cause  for  hia  re- 
Aisal,  denied  being  married  to  the  woman,  and  produced  some  eridence  in  support  <rf 
such  denial ;  and  he  threatened  the  magistrates  with  an  action  if  they  committed  him. 
The  complainants  offered  eridence  of  a  Gretna  Green  marriage;  but  the  justices  re- 
fused to  hear  it,  and  dismissed  Uie  summons,  saying  that  they  would  not,  on  this 
application,  try  a  disputed  marriage,  alleged  to  have  taken  place  out  of  the  eonntiy, 
and  that  the  parties  ought  to  try  it  in  the  Ecclesiastical  Court. 

Held,  that  the  Justices  could  not,  under  these  circumstances,  refuse  to  hear  the  esse 
through ;  and  a  mandamus  was  granted,  requiring  them  to  hear  the  complaint 

A  RULE  was  ohtained  iu  a  former  term,  calling  upon  the  justices  of  Cumber- 
land to  show  cause  why  a  mandamus  should  not  issue,  requiring  them  to  hear 
the  complaint  of  the  overseers  of  Wetheral,  in  the  said  countyi  against  John 
Bowman,  for  refusing  to  maintain  his  wife  and  child.  It  appeal^  that  tiie 
alleged  wife,  Sarah,  having  become  chargeable  to  Wetheral,  and  Bowman  re- 
fusing to  maintain  her,  the  assistant  overseer  obtained  a  summons  against  him, 
in  pursuance  of  which  he  attended  before  two  justices  at  the  town  hall  of  Cu- 
lisle,  where  Armstrong,  the  assistant  overseer,  preferred  a  complaint  against  him 
for  the  refusal  to  maintain,  under  stat.  5  Gt.  4,  c.  88,  s.  8.  Bowman,  on  being 
called  upon  to  show  cause  for  his  refusal,  denied  that  Sarah  was  his  wife,  and 
stated  thiit  she  had  filiated  the  child  upon  him  as  a  bastard  -,  and  he  produced 
receipts  signed  and  given  to  him  by  Armstrong,  while  assistant  overseer  of 
Wetheral,  for  money  paid  him  by  Bowman  on  account  of  the  said  child,  which 
was  described  in  the  receipts  as  Uie  child  of  Sarah  Ashbridge.  Armstrong  did 
'^ot  deny  the  receipts,  but  offered  to  prove  a  Gretna  Green  marriage,  r^^ggi 
of  which  the  child  was  the  issue,  by  the  evidence  of  persons  then  pre-  ^ 
sent,  namely,  the  alleged  wife,  a  subscribing  witness  to  the  certificate  of  marriage, 
and  a  witness  to  subsequent  cohabitation.  The  attorney  who  attended  with 
Bowman  said  that,  if  the  magistrates  committed  him,  an  action  would  be  brought 
against  them.    The  magistrates,  under  the  advice  of  their  clerk,  refused  to  hear 
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the  evidence  io  sapport  of  the  marriage,  and  dismiBBed  the  sumraons,  saying, 
that  they  thonght  the  matter  too  important  to  be  decided  in  this  summary  man- 
ner ;  that  they  would  not  try  indirectly  the  validity  of  a  marriage  which  was 
said  to  have  taken  place  out  of  England  and  was  disputed;  and  that  this  ques- 
tion ought  properly  to  be  tried  in  an  ecclesiastical  court.' 
r*6d71  *^^onder  and  W.  C.  Rovse  now  showed  cause.  Supposing  that  the 
I-  ^  case  has  not  been  heard,  the  magistrates  were  not  bound  to  proceed  when 
there  was  reasonable  fear  of  an  action,  and  no  indemnity  was  offered ;  Rex  v. 
Mirehonse.'  The  act  5  O.  4,  c.  83,  s.  3,  does  not  imperatively  require  justices 
to  proceed  on  a  complaint  of  this  kind;  the  words  are,  '^  it  shall  be  lawful  for 
any  jastice  of  the  peace  to  commit  such  offender.''  [Lord  Drnman,  C.  J.  The 
justices  here  had  besun  to  hear  the  complaint;  were  not  they  bound  to  hear 
all  ?]  They  exercised  a  discretion,  which  they  had  a  right  to  use.  And  they 
have,  virtually,  heard  the  compl^nt.  [Lord  Denman,  C.  J.  Then  they 
stopped  the  party  against  whom  they  decided.]  The  receipts  were  not  denied : 
then  it  appeared  that  there  was  a  disputed  marriage,  which  the  parties  might  try 
in  the  ecclesiastical  court.  [GoLERmai,  J.  What  remedy  could  the  overseers 
have  in  the  ecclesiastical  court?]  In  Rex  v.  The  Justices  of  Carnarvon,  4  B. 
k  Aid.  86,  where  the  sessions,  on  the  trial  of  an  appeal,  refused  to  hear  the 
respondents'  witnesses,  this  Court  would  not  grant  a  mandamus  to  enter  con- 
tinuancee  and  rehear  the  appeal. 

OreuweUj  oontri,  was  stopped  by  the  Court. 
pi;ggg^       *Lord  Denman,  C.  J.    That  was  a  very  different  case.    It  is  quite 
>•        -^  clear  that  Uie  justices  have  done  wrong.    They  exercised  their  discretion 
in  deciding  at  first  to  hear  the  case ;  then  they  were  not  risht  in  refusing  to 
hear  the  whole  of  the  evidence  offered.     The  rule  must  be  absolute. 

LiTTLSDALE^  WiLLiAMS,  and  CoLEBiBGB,  Js.  concurred.     Rule  absolute. 

'Armstrong,  in  hia  affidavit,  desoribed  the  termination  of  the  proceeding  as  follows: — 
"That  the  said  John  Bowman  being  called  upon  to  answer  the  charge,  Mr.  Wannop,  who 
appeared  as  his  solicitor,  denied  that  the  said  John  Bowman  was  the  husband  of  the  said 
Sarah  Newman  Bowman,  and  alleged  that  they  were  never  married;  that  the  magistrates 
^  the  advice  of  their  clerk  thereupon  reAised  to  enter  upon  the  case,  or  allow  any  evi- 
dence to  be  called  to  prove  the  marriace,  stating  that  it  was  necessary  in  the  first  place, 
to  establish  the  marriage  in  the  Ecclesiastical  Court  That  this  deponent  was  prepared 
to  have  proved  the  said  marriage,"  &c.  *'  That  this  deponent  informed  the  magistrates 
that  he  was  prepared  with  such  testimony  if  they  would  allow  it  to  be  heard ;  but  they 
positively  refused,  for  the  reason  before  stated,  namely,  that  it  was  necessary,  before 
such  appUoatioB  eould  be  made,  to  establish  the  marriage  in  the  Eoolesiastical  Court" 
The  clerk  to  the  madstrates  stated  in  his  affidavit,  that  Mr.  Saul,  the  attorney  for 
Wetheral,  **  proposedfto  call  the  said  Sarah  Newman  Ashbridge  to  prove  the  marriage, 
but  did  not  deny  the  fact  of  the  said  receipts  baring  been  given,  or  of  the  said  order  of 
bastardy,  baring  been  made,  whereupon  the  magistrates,  Thomas  Atkinson  and  John 
Knubley  Wilson,  Esquires,  under  the  advice  of  deponent,  refused  to  receive  such  evi- 
denee,  considering  it  a  matter  of  too  great  importance  to  try  indirectly  the  validity  of  a 
marriage  which  was  alleged  to  have  taken  place  out  of  England,  and  which  they  thought 
ought  more  properly  to  be  brought  before  an  Ecclesiastical  Court  than  to  be  decided  by 
magistrates  at  a  petty  sessions.'*  He  added  his  opinion,  that  the  advice  he  had  given 
was  proper,  "  and  that,  if  the  said  magistrates  heaid  the  eridence  proposed  to  be  offered 
by  the  said  Oeorge  Saul,  they  must  still  decline  making  any  order  upon  the  summons,  oa 
the  ground  of  the  doubtful  nature  of  the  question  as  to  the  validity  of  the  marriage,  and 
^e  consequent  risk  to  which  the  magistrates  would  be  exposed  by  reason  thereof." 

*2  A.  &  B.  682.    8.  C,  as  Rex  o.  The  Justices  of  Somersetshire,  1  Harr.  &  WolL  82. 


The  KING  v.  The  Marquis  of  DOWNSHIRE. 

Jvatiees  in  petty  session  baring  made  an  order  for  stopping  a  highway  under  a  local 
act  caving  an  appeal,  and  the  time  for  appeal  baring  elapsed,  it  cannot  be  contended, 
on  a  prosecution  for  obstructing  such  way,  that  the  order  was  bad  because  the  Justices 
were  not  properly  summoned  to  the  petty  session. 

Under  stat.  66  O.  8,  c.  68,  s.  2,  enaoting  that  '*when  it  shall  appear,  upon  the  riew  of 
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any  two  or  more'*  justices,  that  a  highway  is  annecessary,  the  same  may  be  stopped 
by  order  of  sach  justices,  the  order  is  not  valid  if  it  state  only  that  the  justices,  having 
viewed  the  public  roads  within  the  parish,  &c.  (in  which  the  road  lies),  and  being  aaiisM 
that  certain  roads  after  mentioned  are  unnecessary,  do  order  the  same  to  be  stopped 
up  :  and  the  objection  may  be  taken  on  such  prosecution,  and  at  such  time,  as  aboye. 

By  a  local  inclosure  act,  incorporating  (so  far  as  its  proyisions  were  not  repugnant)  the 
general  inclosure  act,  41  G.  8,  sees.  2,  c.  109,  it  was  enacted  that  certain  commisBioners 
might  set  out  and  appoint  highways  oyer  the  lands  to  be  divided,  &c.,  within  the 
parish,  of  £.,  or  over  any  of  &e  old  Inclosed  lands  in  the  parish,  and  divert  or  stop 
up  any  of  the  present  public  or  private  carriage-roads,  highways,  or  footpaths  in  the 
parish,  observing  certain  conditions :  and  that  all  ways  and  paths  in  the  parish  not  so 
set  out  or  continued  should  be  stopped  up  and  extinguished,  and  deemed  part  of  the 
lands  to  be  divided,  &c.:  provided  Uiat  no  roads  through  any  old  inclosures  of  the  parish 
should  be  stopped  up,  diverted,  or  altered,  without  an  order  of  two  justices. 

A  road.  A,  through  old  inclosures  in  the  above  parish,  opened  into  the  waste,  and,  at 
such  opening,  joined  another  road,  B,  which  formed  a  continuation  of  A,  and  ran  en- 
tirely over  waste  land.  No  valid  order  was  obtained  for  stopping  road  A.  Road  B 
was  not  set  out  or  continued  by  the  commissioners:  Held,  that  this  omission  did  not 
extinguish  road  A  and  create  a  consequent  stoppage  of  road  B :  but  on  the  contrary, 
that  A  remaining  open  for  want  of  an  order  of  justices,  as  a  consequence,  B  remained 
open  also. 

Quiere,  if  a  road  long  used  as  a  thoroughfare  by  the  public  be  lawfully  stopped  at  one 
end,  whether  the  right  of  way  over  the  remainder  be  gone.    Per  Pattbson,  J.,  it  is  not 

Indiotment  for  obstructing  and  keeping  obstructed  divers  horse  and  car- 
ways,  pack  and  prime  ways,  and  footpaths  in  the  parish  of  Easthampstead,  Berks. 
Plea,  Not  guilty.  By  order  of  *Parkb,  J.,'  the  prosecutor  delivered  par-  r^goQi 
tioulars  of  the  ways  in  question,  which  were  nine  in  number :  seven  ^  ^ 
described  generally  as  high  ways,,  and  two  described  as  footways.  On  the  trial 
before  Parke,  J.,  at  the  Berkshire  Spring  assizesi  1834|  the  following  facts  ap- 
peared.    All  the  ways  were  ancient  public  ways. 

Highway,  No  1  (Bond's  Lane),  passed  through  old  inclosures,  and  opened 
into  land  which,  at  the  time  of  making  the  award  after-mentioned,  was  part  of 
the  waste  lands  in  the  parish  and  manor  of  Easthampstead. 

Highways  2  and  3,  and  4,  were  continuations  of  Bond's  Lane,  passing  over 
lands  that  were  waste  at  the  time  last-mentioned.  (Highway  3  diverged  from 
highway  2 :  Bond's  Lane  branched  into  highways  2  and  4.) 

Highways  5  and  6,  the  latter  being  a  continuation  *of  5,  passed  over  pkyaai 
lands  that  were  waste  at  the  time   last-mentioned;    these  highways  *- 
branched  from  highway  7,  and  formed  a  continuation  of  Hatch's  Lane,  which 
was  a  road  passing  through  old  inclosures,  and  not  now  in  question. 

Highway  7  passed  out  of  Hatch's  Lane,  through  old  inclosures,  and  formed  a 
continuation  of  Hatch's  Lane  to  the  northward ;  branching  to  the  westward, 
into  highway  5. 

Footways  1  and  2  passed  through  old  inclosures. 

By  Stat.  1  &  2  G.  4,  0.  32,  private,  *'  for  inclosing  lands  within  the  manor 

>  The  order  was  as  follows : — 

"  The  King  on  prosecution  of  William  Makepeace,  against  the  Marqnis  of  Downshira 
**  Upon  hearing  Mr.  Mascall,  of  counsel  for  the  prosecutor,  and  Mr.  Richards,  of 
counsel  for  the  defendant,  I  do  order  that,  upon  production  of  an  affidavit  by  Mr. 
Handley"  ^the  defendant's  attorney),  "  that  on  reading  the  indictment  he  is  unable  to 
understand  all  the  precise  tracks  mdioted,  the  attorney  or  agent  for  the  prosecutor 
shall,  at  the  costs  of  the  prosecutor,  within  one  week  after  the  delivery  of  a  copy  of 
Mr.  Handley's  affidavit  to  Mr.  Jeyes"  (the  attorney  for  the  prosecution),  '*  deliver  to  the 
defendant's  attorney  a  particular  in  writing,  of  the  several  highways,  pack,  and  prime 
ways,  and  footways,  for  the  obstruction  of  which  the  bill  of  indictment  has  been  pre- 
ferred and  found ;  and  that  the  prosecutor  shall  be  precluded,  at  the  trial  of  the  indict- 
ment, from  giving  evidence  respecting  any  other  highways,  pack  and  prime  ways,  and 
footways,  than  those  named  in  the  particular.  The  prosecutor,  with  his  attorney  and 
one  surveyor,  to  be  at  liberty  to  go  on  the  premises  on  some  one  day,  having  given  the 
defendant  or  his  attorney  two  days*  previous  notice  of  the  time  at  which  they  will  attend, 
and  doing  no  unnecessary  damage  to  the  premises.  Dated  the  dOth  day  of  January, 
1834.  J.  Pabki." 

Bee  Rex  v.  Curwood,  8  A.  &  £.  816. 
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and  parish  of  Easthampstead,  in  the  county  of  Berks,"  for  reciting  that  there 
were  within  the  said  manor  and  parish  certain  open  and  common  fields  and  com- 
mons, heaths,  and  other  nninclosed  commonahle  lands  and  waste  grounds,  con- 
taining in  the  whole,  &c.,  and  that  the  Marquis  of  Downshire  was  lord  of  the 
said  manor,  and  as  such  ^titled  to  the  soil  of  the  said  commons,  heaths  and 
other  uninclosed  commonable  lands  and  waste  grounds,  that  the  Marquis  and 
others  were  entitled  respectively  to  parcels  of  the  said  open  and  common  fields, 
and  were  or  claimed  to  be  entitled  to  or  interested  in  the  herbage  upon,  and  cer- 
tain rights  of  common  over,  the  said  open  and  common  fields,  and  common  or 
waste  lands,  or  some  part  or  parts  of  them ;  reciting  also  the  general  inclosure 
act,  41  6.  3,  sess.  2,  c.  109 ;  and  that  the  estates  of  the  several  parties  Liy  in- 
termixed, &c.,  and  that  if  the  common  fields,  commons,  &c.,  were  divided,  allotted, 
and  inclosed,  they  would  be  of  greater  value ;  it  was  enacted  that  certain  persons 
should  be  commissioners  for  putting  the  act  in  execution  in  such  manner,  and  with 
r*701 1  ^^^  powers,  &c.,  as  were  in  this  act  after  ^contained,  and  with  such  of  the 
■•  -'  powers,  and  subject  to  such  of  the  rules,  &o.,  contained  in  the  recited  act, 
as  were  not  repugnant  to,  or  altered,  or  otherwise  provided  for,  by  this  act. 

And  by  sect.  18,  it  was  enacted  :*  "  That  the  said  commissioners  shall,  and 
they  are  hereby  authorized  and  required  in  the^  first  place,  before  they  shall 
proceed  to  make  any  of  the  divisions  and  allotments,  directed  to  be  made  by  this 
act,  to  set  out  and  appoint  all  and  every  such  public  carriage  roads  and  high- 
ways, in,  through,  and  over  the  lands  and  grounds  hereby  directed  to  be  divided 
and  allotted,  or  in,  through,  and  over  any  of  the  old  inclosed  lands  or  grounds 
within  the  said  parish,  as  they  shall  judge  necessary,  and  to  divert,  alter,  turn 
or  stop  up  any  of  the  present  public  or  private  carriage  roads  or  highways,  or 
footpaths,  in,  through,  or  over  any  part  of  the  said  parish  of  Easthampstead  as 
the  said  commissioners  shall  think  proper,  provided  the  roads  and  highways  to 
be  set  out  and  appointed  bv  the  said  commissioners,  shall  be  and  remain  thirty 
feet  wide,  at  the  least,  and  \>e  set  out  in  such  directions,  as  shall  upon  the  whole, 
appear  to  them  most  commodious  to  the  public;  and  the  said  commissioners  shall 
ascertain  the  same  by  marks  and  bounds,  and  prepare  and  sign  a  map,  in  which 
socfa  intended  roads  shall  be  accurately  laid  down  and  described,  and  cause  the 
same,  when  so  signed,  to  be  deposited  with  their  clerk,  for  the  inspection  of  all 
persons  concerned ;  and  as  soon  as  may  be  afterwards,  the  said  commissioners 
shall  give  notice  f  ^directions  were  then  added  for  giving  public  notice  of  the 
r*7021  ^^^^°S  ^^^  ^^  ^^^^  roads  '''and  depositing  of  such  maps,  and  also  notice 
>•  -'of  the  general  lines  of  such  intended  carriage  roads ;)  ^*  and  shall  also 
appoint,  in  and  by  the  same  notice,  a  meeting  to  be  held  by  the  said  com- 
miMioners,  at  some  convenient  place,''  &c.,  '<  and  not  sooner  than  fourteen  days 
from  the  date  and  publication  of  such  notice,  to  take  the  same  into  consideration ; 
and  if  any  person  who  may  be  injured  or  aggrieved  by  the  setting  out  of  such 
roads,  shall  attend  at  such  meeting,  and  object  to  the  setting  out  of  the  same, 
then  the  said  commissioners,  together  with  any  justice  or  justices  of  the  peace, 
residing  or  acting  in  and  for  the  division  in  which  the  said  parish  of  E.  is  situate, 
and  not  being  interested  in  the  said  division  and  allotment,  shall  hear  and 
determine  such  objection,  and  the  objections  of  any  other  such  person  to  any 
alteration,  that  the  said  commissioners,  with  any  such  justice  or  justices,  may  in 
consequence  propose  to  make ;  and  the  said  commissioners,  together  with  such 
justice  or  justices  as  aforesaid,  shall,  and  they  are  hereby  required,  according  to 
the  best  of  their  judgment,  upon  the  whole,  to  order  and  finally  direct  how  such 
carriage  roads  shall  be  set  out,  and  either  to  confirm  the  said  map,  or  make 
such  alterations  therein  as  the  case  may  require.  And  all  roads,  highways, 
ways  and  paths,  in  through  and  over  the  said  parish  of  B.,  or  any  part  thereof, 
whieh  shall  not  be  set  out,  or  finally  ordered  and  directed  to  be  set  out  or  con- 
tinued as  aforesaid,  shall  be  for  ever  stopped  up  and  extinguished,  and  shall  be 
deemed  and  taken  as  part  of  the  lands  and  grounds  to  be  divided  aud  allotted  by 

>  See  the  General  Inclosare  Act,  41  G.  8,  sess.  2,  c.  109,  bb.  8, 11. 
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virtue  of  this  act,  and  flhall  be  divided  and  allotted  aooordinglj :  Provided  alwajs, 
that  none  of  the  present  roads"  in  E.  shall  be  shut  up  or  discontinued,  until 
the  '''roads  intended  to  remain  or  be  the  public  roads  in  future  shall  be  rt^M-i 
set  out  as  by  this  act  directed,  and  properly  formed  and  made  safe  and  *-  ^ 
convenient  for  horses,  cattle,  and  carriages :  "  Provided  also,  that  no  roads  passiuff 
or  leading  through  any  of  the  old  indosures  within  the  said  parish,  shall  be  stopped 
up,  diverted,  turned,  or  in  any  other  way  altered,  without  an  order  for  that 
purpose,  under  the  hands  and  seals  of  two  of  his  Majesty's  justices  of  the  peaee 
for  the  said  county  of  Berks,  not  interested  in  the  repair  of  such  roads,  in  the 
manner  and  subject  to  appeal,  and  giving  such  notice  as  is  directed  by  an  act 
passed,"  &o.,  55  O.  3,  o.  68. 

The  commissioners  set  out  a  number  of  public  carriage  roads  or  highways, 
and  likewise  certain  private  roads,  which  were  drawn  out  on  a  map,  and  the  map, 
after  notice  given  and  a  meeting  held  according  to  the  act,  was  duly  confirmed. 
Among  the  roads  marked  as  private  was  Bond's  Lane  road,  described  by  the 
commissioners  as  a  ''private  occupation  road  or  driftway  of  the  width  of  twenty- 
five  feet,"  except  where  it  passed  through  old  indosures,  leading  from  one  to 
another  of  the  public  carriage  ways  newly  set  out  as  above  stated.  Part  of  this 
road  was  comprised  in  highway  No.  1  pond's  Lane),  and  part  in  highway  No. 
4,  above  described  as  a  continuation  of  Bond's  Lane  over  the  waste.  Three 
other  roads  (East  Hampstead  Park  Lane  Boad,  and  Jenuing's  Hill  Lane  Bead) 
were  set  out  in  like  manner  as  private,  and  these  were  comprised  in  highway 
No.  7,  above  described.  Highways  2,  3,  5,  and  6,  and  footways,  1  and  2,  were 
not  set  out. 

'I'For  the  purpose  of  stopping  certain  of  the  above  ways  which  passed  rn^-rnn 
through  old  indosures  (acconiing  to  the  proviso  in  sec.  18  of  the  ^  ^ 
local  aot),  three  justices,  at  a  petty  session  holden  March  23d,  1827,  made  the 
following  order: — ''Easthampstead  Inclosure.  We  Augustus  Shuta,  Esquire, 
Thomas  Oarth,  Esquire,  and  the  Beverend  Henry  Ellis  St.  John,  d^k,  three  of 
his  Majesty's  justices,"  &o.,  "at  a  special  session  held  by  us  at,"  &c.,  "on  this 
23d  day  of  March,  1827,  in  pursuance  of  the  authority  vested  in  us  in  and  by 
an  act,"  &c.  (reciting  the  local  act  1  &  2  0.  4,  c.  32,  and  statutes  41  0. 3,  seas. 
2,  c.  109,  and  55  0. 1,  c.  68) ;  "  or  any  of  them,  having  particularly  viewed  the 
public  roads  and  footway  within  the  said  manor  and  pariah  of  Easthampstead 
hereinafter  particularly  described ;  and  we  not  being  interested  in  the  repair  of 
the  said  roads  and  footway,  and  being  satisfied  that  the  highways,  bridleways, 
and  footways  intended  to  remain  and  be  the  public  highways,  bridleways,  and 
footways  in  future  within  the  said  parish  are  continued,  or  have  been  set  out  and 
properly  formed  and  made  safe  and  convenient,  according  to  the  provisions  and 
directions  of  the  said  first-mentioned  act,  and  that  the  roads  and  footways 
hereinafter  described  are  unnecessary  to  be  continued,  do  order  that  the  same 
public  roads  and  footways  be  stopped  up  and  extinguished,  that  is  to  say," 
Easthampstead  Park  Boad,  leading,  &o.  (describing  its  direction  and  termini  as 
the  commissioners  had  stated  them  in  setting  out  this  road  as  above  mentioned; 
p.  703) ;  Easthampstead  Park  Lane  Boad  (describing  it  in  like  manner) ;  Jen- 
ning's  Hill  Lane  Boad  (describing  it  in  like  manner) :  footway,  &o,  (describing 
its  course  and  ^termini).  "So  that  the  same  roads  and  footway  may  i-^yqri 
be  divided  and  allotted  pursuant  to  the  directions  of  the  said  first-  ^  ^ 
mentioned  act  of  parliament.     Given,"  &c.        Signed  by  the  three  justices. 

The  roadfr  were  No.  7,  of  the  highways,  and  the  footway  No.  2,  of  the  foot- 
ways, in  question  on  this  indictment.  One  of  the  magistrates  summoned  to 
the  petty  session  was  not  served  with  the  summons  till  March  20th.  The  order 
was  confirmed,  without  appeal,  at  the  quarter  sessions,  holden  April  24th. 

The  commissioners  executed  their  award,  August  1st,  1827,  specifying  therein 
the  several  public  carriage  roads  or  highways  and  private  roads  set  out  and  de- 
scribed by  the  said  commissioners  as  above  mentioned.  And,  after  referring  to 
two  orders  of  justiceS|  made  in  1825  (of  no  importance  here),  the  award  pro* 
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eeeded  as  follows : — ^<  And  whereas,  in  farther  pursuance  and  ezeontion  of  the 
said  three  several  acts/'  Ac,  Augnstos  Schats,  &o.y  <^  three  of  his  Majesty's 
justices  of  the  peace  for  the  said  county  of  Berks,  at  a  special  session  held  by 
them  in  the  parish  of  Easthampstead  aforesaid,  on/'  &o.,  ''  did  order  that  the 
seTeral  public  roads  an^  footway  therein  and  hereinafter  described,  be  thence- 
forth stopped  up  and  extinffuished,  that  is  to  say  "  (then  followed  a  description 
of  the  ways  mentioned  in  the  order  of  March  2dd,  1827,  in  the  words  there 
used) ;  *'  and  whereas  the  said  last>mentioned  order  at  a  general  quarter  sessions 
of  the  peace,  holden  at  Newbury,  in  and  for  the  said  county  of  Berks,  on  Tues- 
day, the  24th  day  of  April  last,  was  confirmed,  filed,  and  enrolled  among  the 
records  of  the  said  sessions :  now  be  it  farther  known  that  the  said  Thoma^ 
Ghi^man  and  Richard  Crabtree,  as  such  commissioners  as  aforesaid,  do  hereby 
r^061  ^^^^^'^  "^^  award  that  the  said  several  roads  in  the  said  three  several 
^  -^  orders,  or  either  of  them,  particularly  mentioned  and  described,  shall  be 
tot  ever  stopped  up  and  extinguished  as  public  roads ;  and  that  the  said  three 
several  last-mentioned  roads,  called  Easthampstead  Park  Road,  Easthampstead 
Park  Lane  Road,  and  Jennings  Hill  Lane  Road,  shall  be  for  ever  hereafter  f<»r 
the  exclusive  use  and  occupation  of  the  person  or  persons  whose  lands  adjoin 
thereto  on  either  side  thereof,  and  that  the  said  several  footways  in  the  said 
three  several  orders,  or  either  of  them,  particularly  mentioned  and  described, 
shall  be  for  ever  stopped  up  and  extinguished." 

The  waste  lands,  over  which  highways  2,  3,  and  4,  and  highways  5  and  6, 
passed,  were  allotted  to  the  defendant. 

The  defence  was,  that  highways,  1  to  S,  and  footway  1,  were  stopped  by  the 
award  and  the  operation  of  the  local  act ;  that  highway  7  and  footway  2  were 
stopped  by  the  order  of  justices ;  and  that  the  stopping  of  these  ways  had  an 
effect^  in  addition  to  that  of  the  award  and  Inclosure  Act,  in  extinguishing 
highways  5  and  6. 

The  jury  found  that  all  the  roads  which  had  been  the  subject  of  proof  were 
ancient  ways ;  and,  under  the  learned  Judoe's  direction,  they  returned  a  verdict 
of  Not  Guilty,  leave  beitlg  reserved  to  the  prosecutor,  by  consent,  to  move  to 
eater  a  yerdict  of  Ouilty. 

LudloWf  Seijt.,  in  Easter  term,  1884,  moved  accordingly.*  He  contended,  tfs 
to  highway  7  and  footway  2,  that  the  order  of  justices  was  bad,  because  the 
1^7071  ^°™™<^BB^  ^  ^^®  magistrates  to  attend  the  petty  session  were  not  all 
^  ^  delivered  in  proper  time ;  and  because  it  did  not  appear,  by  the  order, 
that  it  was  made  upon  view,  as  required  by  stat.  55  O.  3,  c.  68.  He  took  some 
other  objections  to  the  order,  upon  which  the  Court  gave  no  opinion.*  He  fur- 
ther urged  that  part  of  the  recital,  made  by  the  commissioners  in  their  award, 
was  unsupported  by  any  further  proof.  Parks,  J.,  observed  that  the  award  was 
primll  facie  evidence  of  the  facts  recited  in  it ;  and  no  further  notice  was  ulti- 
mately taken  of  this  head  of  objection.  As  to  highway  1  (Bond's  Lane),  and 
footway  1,  he  objected  that,  as  they  ran  between  old  inclosnres,  they  could  not, 
l^  the  local  act,  be  stopped  without  an  order  of  justices ;  and  furUier,  as  to 
highway  1,  that,  although  the  commissioners  had  professed  to  set  it  out  as  a 
private  occupation  way,  Uiey  had  not  allotted  the  soil,  and  that  the  new  deno- 
mination they  had  given  it  did  not,  under  the  circumstances,  deprive  it  of  the 
character  it  anciently  had,  of  a  public  highway.  And,  as  to  hi^ways  2,  8,  4, 
5,  6,  he  contended  that  if  highways  1  and  7  were  not  legally  stopped,  these, 
being  continuations  of  them,  remained  open  likewise.  A  rule  nisi  was  granted, 
against  which 

Jervisy  B.  F.  Rtchardi,  and  Talbot,  showed  cause  in  Trinity  term,  1835.* 

I  Before  Lord  BiirxAir,  C.  J.,  Littlsdale,  Pabks,  and  Pattbsok,  Jb. 

*  One  of  these  was,  that  eeyeral  roads  were  stopped  by  the  same  order.  See  Bex  v, 
llQlTerton,  Mich.  T.  1886,  where  it  was  held  that  such  an  order  is  bad. 

*  Before  Lord  Dbrhan,  C.  J.,  Littlbdali,  Pattbbon,  and  Williams,  Js.  The  case 
was  argued,  June  let  and  2d. 
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First,  as  to  the  objeotions  to  '*'tbe  order  of  justices.  It  is  contended  pic«TAoi 
that  the  summonses  to  attend  the  special  session  appear  not  to  have  *-  -* 
been  all  served  in  reasonable  time,  and,  therefore,  that  the  quarter  sessions 
ought  not  to  have  confirmed  the  order,  on  which  point  Rex  v.  The  Justices 
of  Worcestershire,  2  B.  &  Aid.  228,  was  cited.  But  no  precise  rule  is  there 
laid  down  as  to  the  time  at  which  service  shall  be  deemed  reasonable;  nor 
can  there  be  a  general  law  on  the  subject.  Rex  v.  Sheppard,  3  B.  &  Aid. 
414,  and  Rex  v.  The  Justices  of  Surrey,  5  B.  &  C.  241,  were  also  cited :  but, 
in  the  one  case,  the  order  did  not  purport  to  have  been  made  at  a  special  session 
at  all }  in  the  other,  notices  had  not  been  served  by  the  proper  officer.  Neither 
case  is  applicable.  And  the  present  objection,  if  available,  should  have  been 
made  the  ground  of  an  appeal :  the  justices  in  sessions  are  the  proper  persons 
to  judge  of  it.  By  stat.  55  G.  d,  c.  68,  s.  4,  which  is  incorporated  by  reference 
in  sect.  18  of  the  present  act,  if  there  be  no  appeal,  the  order  and  proceedings 
are  conclusive.  On  the  objection,  that  the  order  does  not  sufficiently  appear  to 
have  been  grounded  on  the  view  of  the  justices,  a  later  case  of  Rex  v.  The 
Justices  of  Worcestershire,  8  B.  &  C.  254,  was  cited.  But  there  the  words 
of  the  order  were : — "  We  —  having  upon  view  found,  or  it  having  appeared  to 
us ;"  the  justices  did  not  even  assert  that  they  had  viewed.  Here  they  say, 
"  We  —  having  particularly  viewed  the  public  roads  and  footway ;"  "  and  we, 
not  being  interested  "  —  "  and  being  satisfied  that  the  highways,"  intended  to 
be  the  public  highways  in  future,  are  properly  formed,  do  order,  &c.  Of  the 
two  analogous  forms  (xvi.  and  xviii.),  '''in  the  schedule  to  stat.  13  O.  3,  p^yQg-i 
0.  78,  one.  No.  xvi.,  uses  the  words,  "  having  upon  view  found ;"  but  ^  ■' 
those  particular  words  are  not  absolutely  necessary ;  and  stat.  55  G-.  3,  c  68, 
gives  no  form  of  an  order  for  stopping.  The  argument  on  the  other  side  seems 
to  assume  that  the  view  and  the  order  must  take  place  at  once,  and  the  order 
be  worded  accordingly ;  but  that  is  not  required. 

The  main  question,  however,  is,  whether  the  highways  1  to  6  are  extinguished 
by  the  inclosure  act  and  award.  Now  supposing  that  highway  1  (Bond's  Lane) 
was  not  legally  stopped,  for  want  of  an  order  of  justices,  it  does  not  follow  that 
highways  2,  3,  and  4,  which  communicated  with  it,  and  ran  over  the  waste,  and 
were  not  set  out  as  public  roads  by  the  commissioners,  remained  open  also. 
This  point  arose  in  the  case  of  The  Marquis  of  Downshire  v.  Makepeace,  tried 
at  the  Reading  Spring  assizes,  1832,  where  the  present  defendant  brought  tres- 
pass against  the  present  prosecutor,  and  he  pleaded  a  right  of  way  on  the  same 
highways  which  are  called  2  and  3  in  this  cause.  Littledale,  J.,  in  summing 
up  that  case  to  the  jury,  adverted  to  the  argument  on  behalf  of  the  plaintiff, 
which  was  that,  when  the  legislature  gave  power  to  the  commissioners,  gene- 
rally, to  stop  up  roads  leading  over  the  lands  to  be  allotted,  and  empowered 
them  also  to  stop  up  roads  leading  through  old  inclosures  by  an  order  of  two 
justices,  the  restriction,  as  to  the  order  of  justices,  must  be  confined  in 
its  effect  to  the  roads  actually  within  the  old  inclosures;  and  the  learned 
judge  added,  "  I  must  own  that  appears  to  me  the  right  construction 
of  the  act;  for  it  would  come  to  this,  that  almost  all  the  roads  in  the 
lands  or  commons  to  be  inclosed  would  lead  by  one  "^means  or  the  pTjoi 
other  into  roads  in  the  old  inclosures,  and  the  result  would  be,  that  *- 
there  could  scarcely  be  a  road  set  out  in  the  whole  inclosure  exoept  by  the  con- 
currence of  two  justices;  and  therefore  it  appears  to  me  the  true  construcdon 
of  the  act,  that  this  power  for  stopping  up  roads  in  the  old  inclosures  requiring 
the  concurrence  of  two  magistrates,  is  to  be  confined  to  roads  of  the  old  inclo- 
sures."^   That  argument  applies  both  to  highways  2, 3,  and  4,  and  to  highways 

I  From  the  note  used  by  the  defendant's  counsel  in  opposing  the  present  rule.  A  rale 
nisi  was  obtained  for  a  new  trial  in  The  Marquis  of  Downshire  v.  Makepeace  (the  plaia- 
tiff  having  obtained  a  verdict)  ;  and,  upon  cause  shown,  Hil.  T.  1833,  the  rule  was  dis- 
charged ;  but  it  does  not  appear  that  the  Court  decided  the  above  point.  Pabkb,  X, 
observed,  upon  the  motion,  that,  accordiog  to  the  argument  used,  probably  no  road  ia 
the  district  could  be  stopped,  since  every  highway  would  lead  to  some  road  passing 
through  old  inclosures. 
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5  and  6.  Thej  are  extingnisfaed  by  the  award  and  inclosnre  act,  independently 
of  any  circnmstance  affecting  tbe  condition  of  highway  1  (Bond's  Lane)  and 
highway  7^  with  which  they  respectively  communicate. 

Then,  as  to  the  highway  1  (Bond's  Lane).  Not  only  is  the  stopping  of 
Bond's  Lane  unnecessary  for  the  purpose  of  stopping  roads  2,  3,  and  4,  but,  on 
the  other  hand,  admitting  that  Bond's  Lane,  so  far  as  it  passes  through  old  in- 
closures,  would  not  be  stopped  by  the  mere  omission  of  it  in  the  award,  it  is  in 
effect  stopped,  because  the  roads  on  the  waste,  highways  2  and  4,  which  were 
the  continuations  of  Bond's  Lane,  are  extinguished  as  public  ways  by  the  award. 
Bond's  Lane,  then,  becomes  a  mere  cul  de  sac ;  and  such  a  place  cannot  be  called 
a  highway.  In  Wood  v.  Veal,  6  B.  &  Aid.  454,  Abbott,  C.  J.  said,  "  I  have 
r*7l11  S^^^^  difficulty  in  conceiving  that  there  can  be  *a  public  highway  which 
^  -'is  not  a  thoroughfare."  Logan  v.  Burton,  5  B.  &  0.  513,  is  distin- 
guishable. There  a  clause  in  a  local  indosure  act  enabled  commissioners  to 
stop  up  old  roads  in  the  parish,  ''  besides  the  roads  which  passed  over  the  lands 
to  be  inclosed,"  provided  it  were  not  done  without  the  concurrence  of  two  jus- 
tices ;  and  this  was  held  not  to  be  confined  to  roads  lying  wholly  without  such 
lands ;  the  Court  being  of  opinion  that,  where  a  road  passed  partly  through  such 
lands  and  partly  through  others,  the  consent  of  two  justices  was  requisite  for 
stopping  the  latter  portion;  because  otherwise,  by  stopping  this,  the  whole  might, 
in  effect,  be  stopped  without  such  consent.  That,  however,  does  not  show  that, 
because  highway  1  (Bond's  Lane)  passes  through  old  inclosures,  therefore  high- 
ways 2  and  4,  which  communicate  with  it,  could  not  be  stopped  without  an 
order  of  justices,  and,  being  so  stopped,  produce  a  consequent  stoppage  of  Bond's 
Lane.  The  powers  given  by  the  local  act  in  that  case  were  only  an  extension 
of  the  same  powers  which  are  conferred  by  sections  8, 10,  and  11,  of  the  general 
aei,  41  O.  3  sess.  2,  c.  109 ;  here  the  authority  of  the  commissioners  is  derived 
from  the  local  act,  1  &  2  0. 4,  o.  32,  s.  18,  which  re-enacts  the  general  inclosure 
act,  but  with  alterations.  It  empowers  the  commissioners  not  only  to  set  out 
and  appoint  highways  over  the  lands  to  be  inclosed  (which  is  the  authority  given 
by  the  general  act),  but  to  divert,  alter,  turn,  or  stop  up  any  of  the  present 
highways  over  any  part  of  the  parish  ]  and  it  enacts  that  all  highways  in,  through, 
or  over  the  said  parish,  or  any  part  thereof,  which  shall  not  be  set  out,  or  finally 
r*7l21  ^ordered  to  be  set  out  and  continued  as  aforesaid,  shall  be  for  ever 
I-  -^  stopped  up  and  extinguished.  This  last  provision  is  independent  of  their 
direct  power  to  stop :  and  the  powers  given  by  the  clause  affect  the  inclosed 
lands  as  well  as  those  to  be  allotted,  except  so  far  as  they  are  controlled  by  the 
proviso  that  no  road  between  old  inclosures  shall  be  stopped,  &c.,  without  an 
order  of  justices.  But  here  the  road  between  old  inclosures  is  not  touched  by 
the  commissioners;  only  the  continuation  of  it  over  the  waste  is  stopped,  by  not 
being  preserved,  and,  in  consequence.  Bond's  Lane  ceases  to  be  a  thoroughfare, 
and  comes  within  the  dictum  of  Abbott,  0.  J.,  in  Wood  v.  Veal,  5  B.  &  Aid. 
454.  In  producing  that  result,  the  commissioners  do  not  overstep  the  particular 
limitation  imposed  by  the  proviso.  Besides,  this  case  cannot  be  assimilated  to 
Logan  V,  Burton,  5  B.  &  C.  513,  without  contending  that  the  highways  which 
form  the  continuation  of  Bond's  Lane  over  the  waste  are  one  and  the  same  with 
it;  but  this  would  be  like  arguing  that  the  whole  road  from  London  to  the  north 
of  England  was  one  with  Portland  Place.  The  same  observations  will  apply 
to  Harber  v.  Rand,  9  Price,  58,  and  Thackrah  v,  Seymour,  1  Cro.  &  M.  18,  as 
to  Logan  v.  Burton,  5  B.  &  C.  513.  The  effect  of  omitting  to  set  out  a  formerly 
existing  way,  under  the  general  indosure  act,  was  considered  in  White  v.  Reeves, 
2  B.  Moore,  23.  [Pattbson,  J.  Bond's  Lane  is  found  to  have  been  formerly 
a  public  road.  The  commissioners  have  not  omitted  it  in  their  award,  but  have 
assumed  to  make  it  a  private  way,  or  at  least  to  treat  it  as  such.]  When  the 
continuation  over  the  waste  was  stopped,  Bond's  Lane  became  a  cul  de  sac,  and 
r^7l31  therefore  '^'was  as  if  it  had  never  been  public.  Under  those  circumstances 
L        J  the  commissioners  set  it  out  as  an  occupation  road.    Supposing  that 
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they  bad  not  power  to  do  so,  they  have  not  the  less  stopped  it,  as  to  the  public, 
which  they  had  authority  to  do.  fPATTESON,  J.  It  has  been  held  that,  where 
there  never  was  a  right  of  thoroughfare,  a  jury  might  find  that  no  public  way 
existed ;  but  it  has  never  been  settled  that,  where  there  had  been  a  public  right 
of  passing  through,  the  right  of  way  was  abolished  by  stopping  one  end  of  the 
passage.]  It  is  to  be  assumed  that  the  stoppage  is  made  lesally.  [Pattxson, 
J.  That  would  not  make  the  remaining  passage  not  public.  And  here,  if 
Bond's  Lane  was  in  effect  stopped,  it  should  have  been  allotted  according  to 
the  local  act.]  That  provision  does  not  apply  where  the  way  is  merely  stopped 
by  ^operation  of  law.  [Pattsson,  J.  The  commissioners  have  thought  this  a 
private  road,  and  treated  it  as  such ;  and  it  now  turns  out  to  be  public.  We 
must  deal  with  it  as  we  can,  under  tbe  circumstances.] 

Then,  as  to  footway  No.  1.  That  is  extinguished  by  tbe  award  and  local  act, 
not  being  set  out.  It  is  true  that  no  order  of  justices  was  obtained  for  stopping 
it,  and  that  it  passes  through  old  indosures :  but  tbe  proviso,  that  no  ''  roads' 
passing  through  old  inclosures  shall  be  stopped  without  such  order,  applies  only 
to  horse  and  carriage  roads.  A  distinction  is  made  between  footpaths  and  roads 
in  the  beginning  of  sect.  18,  where  the  commissioners  are  authoriaed  to  "  set  oat 
and  appoint  all  and  every  sucb  public  carriage  roads  and  highways"  over  the 
lands  to  be  allotted,  or  through  the  inclosed  lands,  and  to  divert,  alter,  turn,  or 
stop  up  '<  any  of  the  present  public  or  private  carriage  roads  '^'or  high-  p^iii 
ways,  or  footpaths,"  '<  provided  the  roads  and  highways  to  be  set  out  by  the  *-  -* 
said  commissioners  shall  be  and  remain  thirty  feet  wide  at  the  least"  The 
same  kind  of  distinction  runs  through  the  rest  of  this  section.  [Patteson,  J. 
Acts  of  parliament  are  so  loosely  worded  that  an  argument  from  the  use  of  one 
word  in  one  part  of  a  clause,  and  another  in  another,  bas  not  much  weisht  with 
me.  I  should  take  ''  road,"  here,  to  mean  anything  over  which  the  public  has 
any  right  to  go.  Littledalb,  J.  The  last  proviso  in  tbe  section  requires  an 
order  in  the  manner  directed  by  stat  55  G-.  8,  o.  68,  whicb  does  extend  to  foot* 
paths.] 

Ludlofo,  Seijt.,  Sir  W,  W.  Fdl^,  and  Maclean,  contrk.  First,  as  to  the 
order  of  justices  for  stopping  highway  1,  and  footway  2.  The  lapse  of  time  may 
perhaps  be  an  answer  to  the  objection  on  the  insufficiency  of  the  summons. 
[Lord  Denman,  G.  J.  We  are  all  of  opinion  that  the  order  oaonot  be  ques- 
tioned at  this  distance  of  time,  unless  it  be  defective  on  the  face  of  it,  or  there 
distinctly  appear  a  want  of  jurisdiction :  see  Rex  v.  The  Justices  of  Cambridge- 
shire, ant^,  p.  111.]  Then,  as  to  the  allegation  of  view.  It  is  true  tbat  Bex  v. 
The  Justices  of  Worcestershire,  8  B.  &  C.  254,  differs  from  this  case,  because 
there  the  fact  of  view  was  only  stated  alternatively.  But  Batlbt,  J.,  says 
there  that  <'  the  justices  have  no  jurisdiction  to  stop  up  the  highway,  unless 
they  pursue  the  power  given  to  them  by  the  legislature;"  and  that  they 
ought  <'to  show  on  the  face  of  the  order  that  they  have  had  a  view,  and 
that  it  had  appeared  to  them  on  view  that  the  highway  was  unneoessary.  They 
ought  either  to  use  the  words  *of  the  act  of  parliament,  or  other  words  r4i<7i5i 
of  equivalent  import."  Here,  so  far  as  can  be  collected  from  the  order,  ^ 
the  justices  may  have  viewed  the  road,  but  have  been  satisfied  by  other  evidence 
that  it  was  unnecessary. 

Then,  as  to  the  other  highways.  It  is  said  that  Bond's  Lane  was  made  a  cul 
de  sac.  If  by  that  process  it  was  stopped,  it  has  been  stopped  without  an  order 
of  justices ;  and,  as  the  road  lies  through  old  inclosures,  the  proceeding  is  void. 
The  commissioners  could  not  do  indirectly  what  they  might  not  do  directly.  And, 
if  it  was  not  stopped,  the  public  has  still  a  right  to  use  it.  Wood  v.  Veal,  5  B. 
&  Aid.  454,  is  no  authority ;  there  the  question  was,  whether  the  public  had 
acquired  a  new  right  by  dedication :  here  the  public  has  clearly  had  the  right; 
and  the  question  is,  whether  the  proceedings  adopted  had  taken  it  away.  At 
least  the  public  might  continue  to  go  as  far  as  the  point  where  the  stoppage  is 
said  to  have  taken  place.    If  tbe  effect  of  extinguishing  tbe  roads  over  the  waste 
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be  to  Btop  Bond's  Lane  altogether,  it  follows  that  those  roads  could  not  legally 
be  extinguished.  This  was  the  view  taken  of  a  similar  case  bj  the  Court  of 
Exchequer,  in  Thackrah  t;.  Seymour,  1  Gro.  &  M.  18,  where  Lord  Ltndhurst 
obsenred,  that "  no  power  was  given  to  the  commissioners  to  stop  up  the  part  of 
the  way  passing  over  the  old  inclosures ;  yet,  if  they  stopped  up  the  part  which 
led  over  the  waste  lands,  they  would  thereby,  in  effect,  stop  up  the  way  which 
passed  over  the  old  inclosures."  [Wiluamb,  J.  It  is  difficult  then  to  say  what 
effect  could  be  given  to  the  power  of  stopping  roads  over  the  waste;  for  there 
can  scarcely  be  a  road  confined  to  the  waste,  and  not  leading  somewhere  else. 
r*7l61  *^''^'^^^^^^f  ^'  According  to  the  argument,  a  consent  of  justices  would 
L  J  be  necessary  for  almost  every  road  that  is  stopped  or  discontinued.]  The 
power  to  stop  without  an  order  of  justices  was  probably  meant  to  applv  to  pri- 
vate roads  over  the  waste,  which  often  have  no  communication  with  the  roads 
passing  between  inclosures ;  and  to  public  tracks,  also  running  over  the  waste, 
and  merely  connecting  the  greater  highways.  But  if  highways  actually  leading 
through  old  inclosures  may  be  stopped  incidentally,  by  extingmshing  those  high- 
ways over  the  waste  which  are  continuations  of  them,  the  whole  traffic  of  the 
district  may  be  intercepted,  notwithstanding  the  provisoes  in  the  acts  of  parlia- 
ment, by  the  mere  silence  of  the  commissioners  in  their  award.  This  appears 
to  have  been  the  view  taken  by  the  Oourts  of  Exchequer  and  King's  Bendi  of 
the  cases  of  Harber  v.  Band,  9  Price,  58,  and  Logan  v.  Burton,  6  B.  &  C.  513 ; 
and  the  difference  relied  upon,  between  the  General  Indosure  Act  and  the  local 
act  h^re  in  question,  is  not  sufficient  to  distinguish  those  cases  from  the  present. 

Then,  as  to  footway  No.  1.  The  words  <<  highways"  and  "  roads,"  in  sect. 
18  of  the  local  act,  are  loosely  employed;  but  it  is  expressly  said,  that  <<all 
roads,  highways,  ways,  and  paths,"  not  set  out  or  continued  under  this  act,  shall 
be  stopped  up  and  extinguished ;  and  in  the  final  proviso,  requiring  an  order  of 
justices,  '*  roads"  is  used  as  a  nomen  genendissimum,  including  every  kind  of 
way  before  mentioned.  There  is  no  reason  that  the  protection  given  by  the 
proviso  for  the  public  benefit  should  not  extend  to  footpaths.  The  proviso  refers 
r*7l71  ^  ^^^  ^  ^*  ^'  ^'  ^>  which  includes  every  description  *of  way.  And 
L  '  '-'Thaokrah  v.  Seymour,  1  Oro.  &  M.  18,  shows  that,  under  the  General 
Inclosure  Act,  if  a  footway  runs  partly  through  old  inclosures  and  partly  over 
waste,  the  mere  silence  of  the  commissioners  in  their  award  will  not  extinguish 
such  a  way.  Cur.  adv,  vuli. 

Lord  DsNBfAK,  G.  J.;  in  this  term  (January  26th)  delivered  the  judgment  of 
the  Court 

This  was  an  indictment  asainst  the  defendant  for  obstructing  certain  footpaths 
and  highways  in  the  parish  of  Easthampstead,  in  the  county  of  Berks,  tried 
before  my  brother  Pabk  at  the  Spring  assises  at  Reading,  1834,  when  a  verdict 
was  found  for  the  defendant,  with  liberty  for  the  prosecutor  to  move  this  Court 
to  enter  a  verdict  of  Guilty  as  to  all  or  any  of  the  said  roads  which,  upon  the 
evidence,  should  not  appear  to  have  been  legally  stopped. 

The  roads  were  nine  in  number;  that  is  to  say,  Nos.  1  and  2  footways  (as  laid 
down  in  the  plans  both  of  the  prosecutor  and  defendant,  which  agreed),  and 
numbers  from  1  to  7  inclusive,  highways,  the  former  (No.  1)  being  called  in  the 
evidence,  and  upon  the  plans.  Bond's  Lane,  the  latter  (No.  7)  bSng  called  in 
the  report  <<  the  road  to  the  North,"  and,  by  the  plans  also  appearing  to  go  in 
that  direction.  Into  No.  1  highway  (Bond's  Lane)  ran  the  roads  over  certain 
commons,  before  their  inclosure  designated  by  the  Nos.  2, 8,  and  4,  in  both  the 
plans  respectively;  and  into  No.  7,  or  "  the  road  to  the  North,"  ran  the  Nos.  5 
r*7181  ^^^  ^'  ^^^^  passing  over  commons,  and  also  laid  down  *in  the  plans  of 
^  -'the  prosecutor  and  defendant.  As  to  the  roads  generaUv,  they  were 
found  by  the  jury,  or  admitted  by  the  defendant's  counsel,  to  have  been  public; 
that  is  to  say,  the  two  first  mentioned  to  have  been  public  footways,  and  the 
seven  last  mentioned  to  have  been  public  highways.  The  burden  therefore  of 
showing  that  they  ceased  to  be  such,  or,  in  other  words,  had  been  legally 
Btopped|  clearly  lay  upon  the  defendant. 
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For  this  purpose,  as  to  No.  2  footway  and  No.  7  highway,  a  certain  order  of 
justices,  bearing  date  23d  of  March,  1827,  was  relied  upon;  and  as  to  theNos. 
5  and  6,  before  described  as  leading  into  No.  7,  that  they  were  virtually  stopped 
by  the  same  order.  As  to  the  rest,  viz. :  No.  1  footway  and  No.  1  highway 
(Bond's  Lane),  and  Nos.  2,  3,  and  4,  leading  into  it,  certain  acts  of  commis- 
sioners,  under  statute  2  G.  4,  session  1821,  entitled  "  An  Act  for  inclosing 
lands  within  the  manor  and  parish  of  Easthampstead,  in  the  county  of  Berks'' 
were  relied  upon.  Indeed  it  was,  by  some  of  the  counsel  for  the  defendant, 
contended  that  what  had  been  done  under  the  above-cited  act  was  effectual  for 
stopping  aU  the  roads ;  and  that  the  order  of  justices,  as  to  those  to  which  is 
applied,  was  ex  abundanti  cautel&  only,  and  superfluous. 

It  may  therefore  be  convenient  perhaps,  first,  to  consider  the  last^mentioned 
ground  of  defence,  applicable  to  all.  By  the  act  in  question  (ps.  12  and  13), 
commissioners  are  empowered  to  make  new  roads,  and  also,  ^'  to  divert,  alter, 
turn,  or  stop  up  any  of  the  present  public  or  private  carriage  roads,  or  highways, 
or  foothpaths''  over  the  said  parish  of  Easthampstead,  as  they  shall  think 
proper.  They  are  also  directed  to  prepare  *and  sign  a  map,  describing  r^yiQi 
the  roads,  and  to  give  certain  notices  therein  prescribed ;  and  to  hold  a  ^  ^ 
meeting  for  the  purpose  of  hearing  objections  and  complaints,  in  which  they  are 
to  be  assisted  by  a  justice  or  justices  of  the  peace  for  the  division  in  which  the 
said  parish  of  Easthampstead  is  situate :  the  said  commissioners  and  such  jostioe 
or  justices  to  have  power  to  confirm  or  alter  the  said  map.  Then  comes  the 
clause  upon  which  reliance  on  behalf  of  the  defendant  is  placed :  *^  And  ail 
roads,  highways,  ways,  and  paths  in,  through,  and  over  the  said  parish  of  East- 
hampstead, or  any  part  thereof,  which  shall  not  be  set  out,  or  finally  ordered  and 
directed  to  be  set  out  and  continued  as  aforesaid,  shall  be /or  ever  stopped  up  and 
eontinguished,  and  shall  be  deemed  and  taken  as  part  of  the  lands  and  grounds  to 
be  divided  and  allotted  by  virtue  of  this  act.''  It  has  therefore  been  argued  that, 
as  none  of  these  roads  have  been  set  out  and  continued,  they  are  at  once  extin- 
guished. We  think,  however,  it  is  unnecessary  to  do  more  than  to  refer  to  the 
proviso  contained  in  the  very  clause  which  confers  the  above-mentioned  powers 
upon  the  commissioners,  for  the  purpose  of  showing  that  the  argument  has  no 
weight: — ''Provided  also,  that  no  roads  passing  through  any  of  the  old  incla- 
sures  within  the  said  parish,  shall  be  stopped  up,  diverted,  turned,  or  in  any 
other  way  altered,  without  an  order  for  that  purpose  under  the  hands  and  seals 
of  two  of  his  Majesty's  justices  of  the  peace  for  the  said  county  of  Berks;" 
which  is  to  be  subject  to  appeal  in  the  manner  directed.  We  consider  this  to  he 
decisive ;  and  that,  consequently,  as  to  No.  1  footway,  and  No.  1  highway 
(Bond's  Lane),  which  are  uncovered  by  any  such  order,  they  still  exist  in  point 
of  law  as  a  foot  and  highway  '''respectively,  passing  as  they  do  undoubt-  pYOQi 
edly  according  to  both  the  plans,  through  old  indosures.  It  is  scarcely  ^  ^  ^ 
necessary  to  add,  that  the  force  of  this  proviso  seems  to  have  been  felt,  or  else 
why  was  an  order  of  justices  procured  for  Nos.  2  and  7  (foot  and  highway) 
respectively? 

We  are  next  to  consider  the  effect  of  No.  1  highway  (^nd's  Lane)  existing 
still,  so  far  as  Nos,  2,  3,  and  4  highways,  leading  into  it,  are  concerned.  We 
call  them  highways,  because,  as  has  already  been  observed,  they  were  fonnd  or 
admitted  to  be  so,  subject,  of  course,  to  the  effect  of  the  proceedings  which  we 
have  already  noticed.  Their  leading  over  commons  is  clearly  a  circumstance 
wholly  immaterial  as  to  their  character  of  public  highway  or  not;  and  assuredly 
they  may,  and  indeed  must,  be  such,  if,  in  the  direction  leading  from  Bond's 
Lane,  they  terminate  (as  in  Bond's  Lane  they  do)  in  an  ancient  and  pubHo 
highway ;  the  consequence  therefore  seems  to  be,  and  we  think  is,  that  Bond's 
Lane  still  remaining  in  law  a  highway,  those  above  mentioned  (2,  3,  and  4) 
remain  so  likewise.  It  seemed  at  first  as  if  another  course  (laid  down  upon  the 
prosecutor's  plan)  had  been  intended  to  be  substituted  for,  and  to  supersede,  the 
last-mentioned  roads,  Nos.  2, 3,  and  4.    It  is  obvious^  however^  that  this  cannot 
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be,  for  there  is  iLopMldic  communication  between  that  conrse  wbiob  we  are  no- 
ticing and  Bond's  Lane,  that  communication  (such  as  it  is)  being  expressly  laid 
down  as  Vk  private  road. 

We  are,  lastly,  to  examine  the  effect  of  the  order  of  justices,  above  adverted 
to,  by  which  (independent  of  the  supposed  stoppage  by  their  not  being  continued 
1^211  ^  roads  by  the  commissioners)  No.  2  footway,  and  *No.  7  highway,  are 
*-  ^  supposed  to  have  been  legally  stopped,  or,  in  other  words,  we  are  to 
examine  the  validity  of  the  order  of  justices.  That  order  is  (His  Lordship 
here  read  it).  Now,  in  ascertaining  how  far  this  order  can  be  sustained,  or  not, 
it  is  to  be  premised  that  it  must  be  made  ''  upon  view "  of  the  justices.  So 
says  the  statute ;  and  accordingly  we  consider  that  an  inquiry  is  not  open  to  us, 
whether  any  other  mode  of  proof  be  sufficient  to  inform  and  satisfy  them. 
Actual  inspection  is  to  be  the  foundation  of  their  jurisdiction  ;  and  perhaps  a 
knowledge  of  the  state  of  the  country  (necessary  and  commodious  passage  and 
communication,  &c.)  may  be  better  so  acquired,  than  othervrise :  so  it  is  written, 
however.  Now,  upon  this  subject  of  the  jurwliction  of  justices  of  the  peace, 
we  are  not  aware  that  there  is  any  material  distinction  of  this  Court  between  the 
mode  of  construction  of  an  order  of  justices,  and  a  conviction  by  them,  what- 
ever favorable  intendment  may  be  made  in  support  of  the  former,  when  once  the 
essential  point  of  jurisdiction  is  established.  See  the  case  of  Bex  v.  Hnlcott,  6 
T-  Bep.  683,  upon  this  point.  This  point,  therefore,  being  (as  we  conceive  it  is) 
perfectly  clear,  the  question  is,  whether  the  original  allegation  of  a  particular 
view  does  necessarily,  or  by  &ir  construction,  extend  over  the  whole  order  up  to 
the  passage  which  directs  the  stoppage :  or,  rather,  does  not  the  statement  of 
«  being  satisfied,''  &c.,  stand  wholly  independent  of  the  original  allegation  of 
view  1  Whatever  might  have  been  the  inference,  if  the  recital  had  been  con- 
tinued in  an  unbroken  chain  from  the  beginning  to  the  end,  the  case  is  other- 
P7221  ^^  ^®^^'  ^^^  clause  containing  *the  original  and  material  aliega- 
I-  ^  tion  of  a  ''view"  is  separated  in  a  very  marked  manner  from  that 
wherein  the  satis/action  of  the  justices,  and  the  grounds  of  it,  are  contained. 
It  would  be  a  very  violent  and  forced  construction,  as  we  think,  to  refer  the 
grounds  of  the  procedure  by  the  justices  to  the  viewy  in  the  earlier  part  of  the 
order,  rather  than  to  some  other  means,  by  which  their  judgment  was  influenced, 
snd  themselves  "  satisfied,"  as  declared  in  the  subsequent  part  of  that  order. 
We  think  that  it  does  not,  by  any  fair  or  reasonable  inference  (and  such  only 
ought  we  to  apply)  follow,  that  the  motive,  operating  upon  the  justices,  was  the 
view  only.  They  might,  consistently  with  a  fair  and  reasonable  construction  of 
the  order,  have  been  influenced  by  other  proof.  If  so,  the  justices  never  ob- 
tained jurisdiction  over  the  subject,  and  their  order  cannot  be  supported,  see 
Bex  V,  The  Justices  of  Cambridgeshire,  ant^,  p.  111.  And  that  is  our  opinion ; 
and,  therefore.  No.  2  footway,  and  No.  7  highway,  stand  in  the  same  position  as 
the  other  roads,  respecting  which  we  have  already  pronounced  our  opinion. 
We  have  only  to  add  that,  the  effect  of  the  order  of  justices  being  removed, 
Noe.  5  and  6  (branches,  if  they  may  be  so  called,  of  No.  7,  because  leading  into 
it)  are  in  the  same  situation,  with  respect  to  No.  7,  that  No.  2,  3,  and  4,  are 
with  respect  to  No.  1  highway,  Bond's  Lane.  It  is  not  necessary,  therefore,  to 
repeat  the  reasons  which  induce  us  to  arrive  (as  to  them)  at  the  same  conclusion. 

The  result  therefore  is,  that  a  verdict  must  be  entered  for  the  Crown,  as  to 
ail  the  roads  above  particularly  specified. 

Verdict  to  be  entered  for  the  Crown. 


[n23]    *The  KINO  i;.  The  Inhabitants  of  EDGE  LANE.    Feb.  1. 

Wh«re  trosteea  are  authorized  to  make  a  turnpike  road  from  A.  to  C,  the  entire  road 
iinut  be  eorapleted  before  the  publio  can  be  oompelled  to  repair  any  part  Although 
the  road  from  A  to  B.  (an  hitermediate  point)  has  been  finished  between  twenty  and 
thhrtj  years,  and  repaired  from  time  to  time  by  the  public ;  and  although  the  road 
at  point  B.  joins  anoUier  publio  road  which  is  complete. 
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Indiotmbnt  for  not  repairing  a  highway.  On  the  trial  before  Ouknkt,  B., 
at  the  Lancaster  Spring  assizes,  1833,  a  yerdict  was  found  for  the  Growi^,  Bob- 
ject  to  a  special  case,  by  which  the  following  facts  appeared :  The  road  indicted 
was  made  nnder  an  act,  45  O.  3,  c.  vii.  (local  and  personal,  public),  for  making 
and  maintaining  a  road  from  Hollinwood  to  Featherstall,  in  the  county  of  Lan- 
caster, and  branches  to  communicate  therewith.  That  act  was  repealed  by  stet 
7  &  8  O.  4,  c.  Iv.  (local  and  personal,  public),  for  making  and  maintaining  a 
road  from  Hollinwood  to  Littleborough,  and  other  roads  communicating  there- 
with. And  that  act  was  repealed  by  stat.  11  G-.  4  and  1  W.  4,  c.  xdi.  (local 
and  personal,  public),  for  improving  and  maintaining  the  road  from  Werneth  to 
Littleborough,  and  other  roads  communicating  therewith.  The  operation  of  the 
two  last-mentioned  acts  was  to  alter  the  course  of  road  contemplated  in  the 
original  act,  by  substituting  Littleborough  for  Featherstall  as  a  terminus  in  one 
direction,  and  Werneth  for  Hollinwood  in  the  other ;  and  by  making  a  corre- 
sponding change  of  line  near  the  two  extremities  of  the  road,  the  new  line  to 
Littleborough  commencing  at  New  Hey,  and  that  to  Werneth  near  Dryclough. 
The  act,  7  £  8  G.  4,  c.  It.,  contained  a  clause,  directing  that  it  should  be  pat 
in  execution,  among  other  things,  for  improving,  repairing,  &c.,  the  roads  1^- 
ing  from  ^Dryclough  through  Shaw,  New  Hey,  &c.,  to  Eoehdale.  The  pferoii 
act  11  O.  4  and  1  W.  4,  c.  xcii.,  contained  a  clause  declaring  that  it  I-  -* 
should  be  put  in  execution,  among  other  things,  for  improving,  repairing,  &e., 
the  road  leading  from  Dryclough,  through  Shaw,  to  New  Hey.  The  road  con- 
taining the  portion  indicted  was  part  of  the  line  of  road  so  described  in  the  two 
last-mentioned  acts.  The  whole  of  this  line  of  road  was  properly  made  and 
completed  in  1806,  from  which  time  hitherto  it  has  constantly  been  open  to  and 
travelled  over  by  the  public,  and  used  as  a  public  road  between  Dryclough  and 
New  Hey,  at  both  of  which  places  it  joins  other  lines  of  pnblic  nnids.  Many 
houses,  and  some  cotton  mills,  have  been  erected  at  the  sides  of  it;  and  during 
the  whole  of  this  period,  until  the  middle  of  1832,  the  necessary  repairs  hsTS 
from  time  to  time  been  done  to  it  by  or  at  the  expense  of  the  respective  parishes, 
townships,  or  divisions  through  which  the  road  passes ;  and  this  road  forms  a 
communication  between  the  several  places  through  which  it  passes  and  the  pnb- 
lic roads  at  Dryclough,  Shaw,  New  Hey,  and  Bochdale.  Many  of  the  new 
lines  of  road  and  the  l)ranch  roads  mentioned  in  the  acts  of  parliunent  are  still 
unfinished ;  but  some Jiave  been  finished.  The  want  of  repair  was  admitted ; 
and  Edge  Lane  was  a  district  repairing  its  own  ^highways.  A  plan,  r^^ori 
which  was  agreed  upon,  formed  part  of  the  case.  It  appeared  by  the  ■-  ^ 
plan,  that  two  parts  of  the  line  of  road  finally  contemplated  between  Werneth 
and  Littleborough,  via.,  the  portion  at  one  extremity,  from  Dryclough  to  Wer- 
neth, and  the  portion  at  the  other  extremity,  from  New  Hey  to  LitUeborongb, 
were  unfinished.  The  question  for  the  Court  was,  whether  iJie  defendants  were 
liable  to  repair  the  portion  of  road  indicted.  The  case  was  argued  tlus  term.* 
Wightman^  for  the  Grown.  The  defence  to  this  indictment  is  grounded  on  Bex 
V.  Cumberworth,  8  B.  &  Ad.  108.  But  that  was  the  case  of  a  single  line  of  road, 
part  of  which  was  unfinished.  Here  the  acts  of  parliament  oontemplate  not  one 
line,  but  a  system  of  roads,  including  several  distinct  lines  and  brandies  of  road. 
He  then  contended  that,  in  point  of  fact,  and  by  the  construction  of  stat  11 
G-.  4  and  1  W.  4,  c.  xcii.,  referring  to  the  intended  lines  between  New  Hey 
and  Littleborough  in  one  direction,  and  Dryclough  and  Werneth  in  the  other, 
these  two  lines  were  distinct  roads.  .He  relied  in  particular  on  a  clause,  where, 
in  imposing  tolls,  <<  the  line  of  road  from  Werneth  to  Dryclough,"  '<  the  line 
of  road  from  Dryclough  to  Shaw,"  "the  line  of  road  from  Shaw  to  Littie- 
borough,"  &c.,  were  treated  as  separate  roads."    The  non-completion  of  one  m- 

>  Januaiy  27th.    Before  Lord  Dshman,  C.  J.,  LinuDAU,  Williams,  and  Oolseiinii,  Jb* 

■  The  clause  referred  to  was  as  follows :— «<  That  it  shall  not  be  UwM  for  the  stid 

trustees,"  &o.,  <*  to  demand  or  take  the  respeottve  Bnine  or  tolls  afioreiaid,  at  aaj  greater 

wnnber  of  gates  thanis  hfireinaftermentioiied,  for  or  in  respect  of  the  saae  horses,"  &«• 
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r*7261  ^^P®^^®°^  ^^^  ^cannot  excuse  the  inhabitants  of  the  district  from  re- 
L  ^  pairing  another.  The  decision  in  Rex  v.  Cumherworth,  8  B.  &  Ad. 
108,  proceeded  on  the  authoritj  of  the  previous  case.  Rex  t;.  Hepworth,  3  B. 
&  Ad.  110.  Lord  Tenterden,  in  giving  judgment,  said  that,  if  there  had 
heeu  no  previous  decision,  he  should  have  had  some  doubt ;  he  then,  however, 
allowed  it  to  be  a  wholesome  doctrine,  '<  that  trustees  who  are  empowered  to 
make  a  road  from  one  place  to  another,  should  be  bound  to  make  the  whole  of 
that  road  "  before  they  call  on  the  public  to  repair  any  part  of  it.  That  may 
be  admitted.  The  whole  question  here  is,  whether,  in  point  of  fact,  an  entire 
highway  has  lyen  brought  into  this  district :  if  it  has,  the  incidents  of  a  high- 
way follow,  and,  among  them,  the  liability  of  the  inhabitants  to  repair ;  Rex  v, 
Netherthong,  2  B.  &  Aid.  179.  ^<The  road  leading  from  Dry  Clough  through 
Shaw  to  New  Hey  "  is  clearly  mentioned  in  stat.  11  0.  4,  &  1  W.  4,  c.  xcii.  as 
a  road  by  itself.  The  doctrine  adverted  to  in  Rex  v.  Cumherworth,  3  B.  &  Ad. 
108,  that,  to  charge  a  district  with  repair  of  a  highway,  the  inhabitants  must 
be  shown  to  have  adopted  it,  was  overruled  in  Rex  v.  Leake,  5  B.  &  Ad.  469. 
See  Stat.  5  &  6  W.  4,  c.  50,  s.  23  ;  but  it  is  a  circumstance,  which  distinguishes 
the  present  case  from  Rex  v.  Cumherworth,  3  B.  &  Ad.  108,  that  the  road 
from  Dry  Clough  to  New  Hey  has  been  made  almost  thirty  years,  and  the  in- 
ri^'roT]  habitants  of  the  adjacent  ^districts  have  from  time  to  time  repaired  it. 
■-  ^  Perhaps  it  may  be  contended  that,  although  th^  defendants  have  re- 
paired, they  are  at  liberty  to  show  that  they  have  done  so  under  a  mistake,  as 
was  attempted  in  Rex  v.  Haslingfield,  2  M.  &  S.  558.  But  the  mistake  to 
be  so  set  up  must  be  of  fact,  not  of  law ;  and  there  is  no  ground  here  for  alleging 
a  mistake  of  fact.  In  Rex  v.  The  Justices  of  the  West  Riding,  5  B.  &  Ad. 
1003,  it  was  held  by  two  of  the  judges,  on  the  construction  of  a  turnpike  act, 
that  the  making  of  branch  roads  was  not  a  condition  precedent  to  the  main  road 
becoming  public ;  but  the  decision  of  those  learned  judges  turned  upon  the  use 
of  the  word  <'  respectively "  in  the  act,  and  may  not,  therefore,  be  available 
here. 

Blackbumej  contr^  contended,  in  the  first  place,  that,  in  stat.  11  G-.  4,  &  1 
W.  4,  c.  xii.,  one  entire  line  of  road  was  contemplated,  from  Werneth  to  Lit- 
ileborough,  in  support  of  which  argument  he  relied  upon  the  recitals  of  the 
several  local  acts,  and  the  situation  of  places  as  shown  by  the  plan.  The  rule 
Ib  that,  where  a  special  authority  is  delegated  by  statute  to  particular  persons, 
to  do  acts  by  which  the  estates  of  individuals  are  affected,  the  power  must  be 
strictly  pursued.  That  principle  was  acted  upon  in  Rex  v,  Cumherworth,  3  B. 
k  Ad.  108,  the  authority  of  which  case  is  not  disputed.  It  is  evident  from  the 
judgment  of  Lord  Tenterdbn  there,  and  from  those  of  the  other  judges,  that 
they  did  not  ground  their  decision  merely  on  Rex  v.  Hepworth,  8  B.  &  Ad.  110. 
And  the  point  in  question  was  not  decided  in  Rex  v,  Hepworth,  3  B.  &  Ad. 
\10,  only,  but  in  other  cases,  not  reported,  before  Baylet,  J.,  and  Hullock,  B. 
r*7281  ^°  Blakemore  v.  The  Glamorganshire  Canal  '^'Company,  1  Mylne  & 
I-  -■  Keen,  162,  Lord  Elbon  says,  "  When  I  look  upon  these  acts  of  parlia- 
ment, I  regard  them  all  in  the  light  of  contracts  made  by  the  legislature,  on 
behalf  of  every  person  interested  in  anything  to  be  done  under  them ;  and  I 
have  no  hesitation  in  asserting  that,  unless  that  principle  is  applied  in  constru- 
ing statutes  of  this  description,  they  become  instruments  of  greater  oppression 
than  anything  in  the  whole  system  of  administration  under  our  constitution. 
Such  acts  of  parliament  have  now  become  extremely  numerous;  and,  from  their 

«  paadDg  or  repassmg  once  through  all  the  toll-gates,"  &c.,  '*  along  the  whole  line  of 
each  of  the  respeetlTe  roads  to  be  amended,  improTcd,  or  made  bj  virtue  of  this  act," 
"(that  is  to  8ay>  at  no  more  than  one  gate  on  the  whole  line  of  road  Arom  Werneth  to 
Dry  Clough,  ana  at  no  more  than  one  gate  on  the  whole  line  of  road  from  Dry  Clongh  to 
Shftw,  and  at  no  more  than  two  gates  on  the  whole  line  of  road  from  Shaw  to  Little- 
borongh,  and  at  no  more  than  two  gates  on  the  whole  line  of  road  from  Shaw  to  Booh- 
dale,  and  at  no  more  than  one  gate  on  the  whole  line  of  road  from  Goats  to  Grains,  and 
at  no  more  than  one  gate  on  Uie  whole  line  of  road  from  Bent  Green  to  Middleton." 
Vol.  XXXL— 21 


822  4  Adolphus  &  Ellis.  [728 

Dumber  and  operation,  they  bo  much  affect  individuals,  that  I  apprehend  those 
who  come  for  them  to  parliament,  do,  in  effect,  undertake  that  thej  shall  do  and 
submit  to  whatever  the  legislature  empowers  and  compels  them  to  do  ;  and  that 
they  shall  do  nothing  else : — that  they  shall  do  and  shall  forbear  all  that  they 
are  thereby  required  to  do  and  to  forbear,  as  well  with  reference  to  the  interests 
of  the  public,  as  with  reference  to  the  interests  of  individuals/'  He  then  pro- 
ceeded to  discuss  the  provisions  respecting  tolls,  in  stat.  11  G.  4,  &  1  W.  4,  o. 
xcii.,  contending  that  the  clauses  relied  upon  for  the  prosecution  bad  not  the 
effect  of  distributing  the  line  from  Werneth  to  Littleborough  into  several  roads, 
the  expressions  cited  being  meant  to  mark  the  intervals  at  w^ioh  toll  gates 
should  be  erected  3  and  he  pointed  out  other  clauses  which  spoke  of  the  line  of 
"  road  from  Werneth  to  Littleboroueh." 

Wightman^  in  reply.     It  has  not  been  shown  on  the  other  side  whether,  ac- 
-      -       -       New 
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unauthorized  ?  And,  if  the  road  continues  in  its  present  state,  can  the  proprie- 
tors  of  the  lands  resume  possession  ?  As  to  the  clauses  with  respect  to  tolls, 
which  treat  the  whole  line  of  roads  as  one,  that  may  be  done  for  some  purposes, 
as  with  a  view  to  mortgaging  the  tolls  ]  but  the  argument  for  the  Grown  is  sup- 
ported if  the  particular  roads  in  question  be  recognised  as  distinct  for  any  single 
purpose.  Cu%\  adv,  vulL 

Lord  DsNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After  stat- 
ing the  nature  of  the  indictment  and  the  proceedings  at  the  trial,  his  Lordship 
said :  *'  It  appears  that  in  45  G.  3  (sess.  1805),  an  act  passed,  "  for  making  and 
maintaining  a  road  from  Hollinwood,  in  the  township  of  Chadderton,  to  Feather- 
stall,  in  the  township  of  Hundersfield,  in  the  county  palatine  of  Lancaster,  and 
for  making  and  maintaining  several  branches  of  road  to  communicate  there- 
with.'' The  principal  line  of  road  therefore  is,  by  the  title  of  the  act,  described 
to  be  from  Hollinwood  to  Featherstall.  And,  moreover,  in  the  preamble,  it  is 
recited  that  the  said  principal  line  with  certain  branches  (four  in  number),  which 
it  is  not  necessary  particularly  to  describe,  would  bo  ''  a  great  benefit  and  ad- 
vantage  to  the  inhabitants  of  the  adjacent  country,"  which  is  described  as  being, 
and  is  well  known  to  be,  ''  very  populous  and  manufacturing,"  Oldham  and 
Todmorden,  amongst  others,  being  specified.  This  act  was  repealed  by  another 
passed  in  the  7  &  8  G.  4  (sess.  1826-7),  which  somewhat  varied  the  line  at  the 
Hollinwood  terminus,  and  substituted  Littleborough  for  Featherstall  as  the  ter- 
minus at  the  other  extremity.  The  variation,  however,  in  this  particular,  is 
but  trifling  ^^as  appears  by  the  plan  forming  part  of  the  case) ;  and  the  r^jorn 
direction  of  tne  line  to  Littleborough  leads  to  the  same  tract  of  country  ^  ^ 
as  the  original  one  to  Featherstall.  The  second  act  above  described  was  re- 
pealed by  an  act  of  11  G.  4,  and  1  W.  4  (sess.  1830),  which  made  WerneU| 
the  terminus  instead  of  Hollinwood,  but  left  the  rest  of  the  line  to  Littleborough 
substantially  the  same,  so  far  as  the  question  before  us  is  concerned. 

It  follows  from  this  short  statement  that  the  original  purpose  of  communica- 
tion, as  expressed  in  the  first-mentioned  act,  is  continued  into  the  last,  which  is 
the  existing  act.  It  further  appears  that,  at  each  extremity,  parts  of  the  road, 
which,  together,  amount  to  very  near  half  of  the  whole  line,  have  not  been 
made.  And  the  question  is,  whether  this  indictment  against  the  inhabitants  of 
Edge  Lane,  which  is  situated  about  the  middle  of  the  line,  can  be  supported. 

The  state  of  authority  upon  this  question  supersedes,  in  our  opinion,  the  ne- 
cessity for  much  discussion.  We  would  observe,  however,  that  the  remarks  of 
Lord  £ldon  in  the  case  of  Blakempre  v.  The  Glamorganshire  Canal  Navigation, 
1  Mylne  &  Keen,  162,  considering  his  high  authority  and  undoubted  caution, 
have  great  weight.  We  also  think  that,  where  powers  are  entrusted  by  the 
legislature  for  an  avowed  and  precise  object,  the  pursuit  and  performance  of  that 
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object  should  be  rigidly  watched.  It  by  no  means  follows  that  the  act  of  par- 
liament for  making  the  roads  could  have  been  obtained  if  the  communication 
had  been  less,  and,  in  consequence,  the  accommodation  to  the  public,  than  that 
avowed  and  professed  by  the  preamble  of  the  original  act.  These  observations, 
r*73n  ^^^®^®'*»  *°^  others  of  a  similar  import,  *are  rendered  superfluous,  be- 
»-  -*  cause  they  are  expressly  the  foundation  of  a  judgment  of  this  Court, 
with  the  reasons  for  which  we  are  satisfied,  and  by  which  we  m6an  to  abide.  In 
the  case  of  Rex  v,  Cumberworth,  1  B.  &  Ad.  108,  a  certain  part,  and,  compared 
with  the  present,  a  small  part,  of  the  projected  road  was  incomplete;  and  for 
that  reason  an  indictment  against  the  inhabitants  of  Cumberworth  for  not  re- 
pairing a  portion  of  the  line,  was  held  not  sustainable.  We  think  that,  in  the 
present  case,  the  like  consequence  should  follow,  and  that  judgment  must  be  for 
the  defendants. 

Judgment  for  the  defendants.* 
>  See  the  next  case. 


The  following  case,  decided  in  Michaelmas  term,  1836,  may  conveniently  be 
added  here. 

The  KING  V,  The  Inhabitants  of  the  Lower  District  or  Division  of 
CUMBERWORTH  and  CUMBERWORTH  HALF. 

(Case  of  the  Branch  Road.) 

Where  trasteee  under  a  turnpike  act  are  empowered  to  make  a  road  from  A.  to  B.,  and 
a  branch  from  that  road  to  C,  the  public  are  not  compellable  to  repair  the  main  road, 
though  complete  in  its  whole  extent,  till  the  branch  is  finished. 

Indiothsnt  against  a  district  in  certain  parishes  for  not  repairing  a  high- 
way leading  from  the  township  of  Clayton  West,  in  the  West  Riding  of  Yorkshire, 
towards  and  unto  the  township  of  Denby,  in  the  same  riding,  into,  through,  and 
OTer  a  district  called  the  lower  division  of  Cumberworth,  &c.,  in  the  several 
parishes,  &o.  Plea,  Not  Guilty^  At  the  trial  before  Parke,  B.,  at  the  York 
Spring  assizes,  1835,  the  following  facts  appeared. 

r^73*21       *^^  ^^^'    ^'  ^'  ^*  ^^^^"^-  (^^^^  ^^^  personal,  public),  <<  for  making 
^        ^  and  maintaining  a  turnpike  road  from  Wakefield,  to  join  the  Shepley 
Lane  Head  turnpike  road  in  Denby  Dale,  in  the  parish  of  Penistone,  with  cer- 
tain branches,  all  in  the  West  Riding  of  the  county  of  York  •/*  it  was  recited  in  the 
preamble.  That  *^  the  making  and  maintaining  a  turnpike  road  from  a  certain  street 
ealled  Market  Street  in  the  town  of  Wakefield,  in  the  West  Riding  of  the  county  of 
York,  through  the  several  townships  of  Wakefield,  Alverthorpe-cum-Thomes,  Crig- 
glestone,"  &c.,  <'  Cumberworth,  Cumberworth  Half,  and  Denby,  or  some  of  them, 
and  within  the  several  parishes  of  Wakefield,"  &o.,/'and  Penistone,  or  some  of 
them,  all  within  the  said  West  Riding  of  the  county  of  York,  to  and  into  and  com- 
manicating  with  a  certain  turnpike  road,  called  the  Shepley  Lane  Head  turnpike 
road,  at  or  near  a  place  called  Heartcliffe,  in  the  said  township  of  Denby,  in  the 
parish  of  Penistone  aforesaid,  and  a  certain  branch  or  diversion  from  and  out  of 
the  said  road,  commencing  in  the  said  township  of  Crigglestone,  and  in  the 
parish  of  Sandal  Magna  aforesaid,  extending  from  thence  to  the  Calder  and 
Hebble  navigation,  opposite  to  the  Navigation  Inn,  within  the  said  township  of 
Horbnry,  and  parish  of  Wakefield  aforesaid;  and  also  another  branch  or  diver- 
sion,  from  and  out  of  the  said  road,  commencing  in  or  near  a  certain  close  called 
Pikeley,  belonging  to  Thomas  Richard  Beaumont,  Esquire,  and  Diana  his  wife, 
lying  in  the  said  township  and  parish  of  Emley,  in  the  riding  aforesaid,  extend- 
ing from  thence  in  a  southwestwardly  direction  through  the  same  townships  of 
Bretton  (otherwise  West  Bretton),  Clayton  West,  and  High  Hoyland,  in  the  said 
several  parishes  of  Sandal  Magna,  Silkstone,  and  High  Hoyland,  or  some  of 
r^73S1  *^^®°^9  ^^  ^^^  ^^^  Riding,  terminating  on  the  common  highway  in  the 
L  *^^J  said  last-mentioned  town  of  High  Hoyland ;  and  also  another  branch  or 
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diversion  from  and  *oat  of  the  said  road  from  or  from  near  the  said  close  called 
Pikelej,  to  the  highway  leading  from  Emlej  to  Bretton  (otherwise  West  Bretton), 
near  to  a  place  called  Bentley  Grange,  all  in  the  said  township  of  Emley ;  and  also 
the  erecting,  making,  and  maintaining  such  bridge  or  bridges  over  the  river 
Calder,  and  also  over  the  cut  or  canal  called  the  Calder  and  Hebble  navigation, 
and  other  brooks  and  streams  on  the  line  of  the  said  intended  road  and  branches 
or  diversions^  as  may  be  necessary  for  continuing  and  uniting  the  said  road  aad 
branches  or  diversions,  and  the  several  parts  thereof  respectively ;  and  the 
widening,  extending,  and  improving  such  of  the  bridges  (dready  erected  over 
the  said  navigation  and  brooks  and  streams  as  are  in  the  line  of  the  said  road 
and  branches  or  divisions  respectively,  will  be  a  great  advantage  and  accommo- 
dation to  the  inhabitants  of  the  manufacturing  towns  and  places  in  the  neigh- 
borhood, and  to  the  public  at  large/'  Certain  persons  named  were  then  appointed 
"  trustees  for  making  and  maintaining  the  said  roads  and  bridges;  and  for 
otherwise  putting  this  act  in  execution  ;"  and  it  was  enacted,  that  "  the  said 
roads  and  bridges  skall  be  called  the  Wakefield  and  Denby  Dale  turnpike  road." 
Various  powers  and  directions  were  given  for  carrying  the  act  into  execution.^ 
The  main  line,  from  Wakefield  to  the  Shepley  I^me  Head  turnpike  road,  was 
the  same  which  was  in  question  in  the  former  case  of  Rex  v.  Cumberworth,  3 
B.  &  Ad.  108.  "^ After  the  preferring  of  the  indictment  in  that  case,  p^ron 
the  whole  of  the  above-mentioned  line  was  made  and  put  into  good  re-  ^  ^ 
pair,  and  was  used  by  the  public;  but  the  branch  from  Pikeley  Close  to  the 
highway  in  High  Hoyland  remained  unmade.  This  branch  was  to  have  diverged, 
at  an  acute  angle,  from  the  main  line  above-mentioned,  between  Wakefield  and 
the  Shepley  Lane  Head  road.  It  lay  entirely  out  of  the  way  from  either  of 
those  termini  to  the  other.  It  would  have  been  the  proper  way  for  a  person 
going  from  Wakefield  to  High  Hoyland,  but  not  for  one  going  to  High  Hoy- 
land  from  the  Shepley  Lane  Head  road.  A  witness  stated  that  the  branch,  if 
made,  would  be  used  by  few  persons;  chiefly  by  Hoyland  people,  who  would 
travel  it  in  going  from  Hoyland  to  Wakefield.  The  portion  of  road  complained 
of  lay  on  the  main  line.  That  line  had  been  repaired  by  all  the  districts  through 
which  it  passed,  except  the  district  indicted. 

On  the  trial.  Rex  v,  Hepworth,  3  B.  &  Ad.  110,  and  Rex  v.  Cumberworth, 
8  B.  &  Ad.  108,  were  cited  for  the  defendants ;  and  it  was  contended  that  the 
doctrine,  there  laid  down  as  to  a  road  of  which  the  main  line  was  incomplete, 
applied  equally  to  the  case  in  which  a  road  was  to  be  made  with  branches,  and 
one.of  these  was  unfinished.  Rex  v.  Mellor,  1  B.  &  Ad.  32,  and  a  case  not 
named  (probably  Rex  v.  The  Paddington  Vestry,  9  B.  &  C.  456),  were  also  re- 
ferred to.  The  learned  judge,  in  summing  up,  stated  that  ho  was  not  disposed 
to  go  the  length  of  saying  that  all  the  roads  contemplated  by  the  act  ought  to 
have  been  made  before  the  principal  road  in  question  could  be  repairable  by  the 
public ;  and  he  observed  that  the  act  ^required  bridges  to  be  made,  p^735i 
and  other  works  executed  in  various  places,  and  that  it  would  be  unrea-  ^ 
sonable  to  say  that  the  road  in  question  should  be  no  road  till  every  one  of  these 
was  performed ;  but  he  said  that,  in  order  to  charge  the  defendants,  the  princi- 
pal road  ought  to  have  been  fairly  made  by  the  trustees,  and  complete  at  some 
one  time,  from  one  end  to  another :  and  he  put  it  to  the  jury  whether  or  not 
they  were  satisfied  that  this  had  been  done.  The  jury  found  that  the  road  bad 
been  sufBoiently  made  in  the  first  instance;  and  a  verdict  of  Guilty  was  taken, 
but  leave  reserved  to  move  to  enter  a  verdict  of  acquittal.  A  itile  nbi  was  ob- 
tained accordingly  in  the  following  term. 

Oresstodl  and  J,  L,  Adohhm,  now  showed  cause.  It  is  not  necessaij  here 
to  contest  the  doctrine  of  the  former  case  of  Rex  v.  Cumberworth,  8  B.  &  Ad. 
108,  though  it  may  be  observed  that  in  that  case  the  judgment  proceeded,  in 
some  degree,  on  the  now  exploded  doctrine  of  adoption.  And  upon  that  deci- 
sion a  difficult  question  arises,  whether,  if  the  road  has  been  long  used  by  the 

1  Some  of  the  clanses  will  be  found  shortly  noticed  in  the  argument,  and  need  not  be 
f^irther  stated. 
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public  with  the  owner's  aoquiescencc,  the  public  can  be  excluded  from  it,  and 
held  liable  as  trespassers  if  they  attempt  to  use  it  for  the  future,  merely  because 
the  trustees  have  not  done  all  upon  the  line  of  road  which  they  ought  to  have 
done.  Lord  Tenterden,  in  Rex  v,  Cumberworth,  3  B.  &  Ad.  108,  relied  much 
on  the  ruling  of  Hullook,  B.,  in  Rex  v.  Hepworth,  3  B.  &  Ad.  110;  but  the 
learned  judge  there  meant  only  to  lay  it  down  that,  if  the  proceedings  which 
had  been  taken  were  relied  upon,  under  the  circumstances  of  that  case,  as  a  dedi- 
r*7361  ^^^^^  ^^  ^^^  ^public,  the  local  act  was  an  answer.  The  decision  in  Rex 
I-  ^  V,  Edge  Lane,  ante,  p.  723,  was  expressly  grounded  on  that  in  Rex  v. 
Cumberworth,  3  B.  &  Ad.  108,  and  carries  the  law  no  farther;  since  the  Court, 
in  Rex  v.  Edge  Jjane,  ant^,  p.  723,  considered  the  unfinished  portion  of  road, 
not  as  a  branch,  but  as  part  of  the  line  which  included  the  piece  of  road  in- 
dicted. In  Rex  V.  The  Justices  of  the  West  Ridings  5  B.  &  Ad.  1003,  Little- 
bale  and  TAX7NT0N,  Js.,  who  thought  that  the  road  might  be  certified  as  com- 
plete before  the  branches  were  made,  relied  upon  the  word  "  respectively "  in 
the  local  act ;  but  that  word  would  not  have  heen  sufficient  ground  for  such 
an  opinion  if  the  learned  Judges  had  not  considered  that,  where  there  is  a  main 
line  of  road  with  branches,  the  branches  may  be  treated  as  distinct  and  sub- 
sidiary. Here,  the  main  line  is  described  in  the  preamble  of  the  act,  by  its 
course  and  termini,  as  a  road  by  itself;  then  the  branch  in  question  is  described 
in  the  same  manner,  as  a  complete  road,  *<  commencing  in  or  near  a  certain  close 
called  Pikeley,  extending  from  thence,  &c.,  through,  &c.,  '*  terminating  on  the 
common  highway  in  the  said  last-mentioned  town  of  High  Hoyland;"  and  the 
other  branches  are  marked  out  in  the  same  manner.  And,  in  fact,  as  to  the  par- 
ticular branch  in  question,  a  person  travelling  the  indicted  road  from  Wakefield 
to  the  Shepley  Lane  Head  road  can  have  nothing  to  do  with  the  branch,  which 
lies  wholly  out  of  his  way,  diverging  from  his  road,  and  terminating  at  a  place 
which  lies  at  a  distance  on  one  side  of  it.  Then  the  question  is,  one  complete 
and  independent  road  having  been  made  by  the  trustees,  whether  the  public  is 
r^7^71  ®^^™P^  ^''^^  repairing  such  road,  '''because  another  complete  and  inde- 
I-  ^  pendent  road  continues  unmade.  [Coleridge,  J.  Do  you  say  that,  if 
a  branch  were  made,  but  not  the  main  line,  that  branch  would  be  repairable  by 
the  public  ?]  It  is  not  necessary  to  argue  that ;  probably  the  branches  would 
not  be  accessible,  or  would  be  of  little  use  to  the  public,  without  the  main  line, 
though  the  main  line  is  not  so  dependent  on  the  branches.  It  is  true  that  the 
act,  in  sect.  1,  says  that  the  roads  and  bridges  there  mentioned  shall  be  called, 
"The  Wakefield  and  Denby  Dale  turnpike  road;"  but  that  describes  only  the 
sabject-matter  of  the  trust ;  the  several  highways,  as  such,  cannot  be  included 
under  the  general  name,  for  by  what  termini  could  the  main  line  and  branches 
be  described  as  one  road  ?  And  the  "  roads  "  are  referred  to  in  many  parts  of 
the  act,  as  distinct  things.  It  will  be  contended  that  the  trustees  are  under  an 
implied  engagement  to  complete  the  branch  road  before  any  repair  of  the  main 
line  can  be  enforced.  But  the  condition  precedent,  in  truth,  is  only  that  the 
trustees  shall  have  completed  that  road  upon  which  they  demand  that  the  repairs 
shall  be  done.  An  implied  undertaking  must  be  the  reasonable  Result  of  the 
circumstances  in  which  the  parties  are  placed  relatively  to  each  other ;  as  in  some 
of  the  instances  given  in  1  Yin.  Abr.  Actions  of  Assumpsit  (M).  Here,  the 
trustees  obtain  power  to  burden  the  public  with  a  road.  There  is  an  implied 
undertaking  that  they  shall  first  make  that  road,  not  some  other  road^  or  a 
bridge,  in  respect  of  which  the  act  of  the  trustees  does  not  burden  them.  The 
duty  to  be  required  of  the  trustees  is  correlative  to  the  obligation  they  seek  to 
impose  on  the  public :  nor  is  there  anything  indefinite  in  either,  because  the 
r*7381  ^'^^^^^  acknowledge  '^'themselves  bound  to  make  a  certain  road  marked 
■-  -^  out  in  the  act  of  parliament  by  termini  as  the  complete  main  line,  or 
branch,  before  they  require  such  main  line  or  branch  to  be  repaired.  And  this 
view  of  the  obligation  is  consistent  with  all  that  is  said  by  the  Court  in  the 
former  case  of  Rex  v,  Cumberworth,  3  B.  &  Ad.  108.  The  preamble  of  the 
act  states  that  the  making  of  a  turnpike  road,  and  of  certain  branches,  will  be 
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an  advantage  to  the  towns  and  places  in  the  neighborhood,  and  to  the  public  at 
large :  but  that  must  be  taken  distributivelj,  and  not  as  implying  that  every 
neighborhood  and  portion  of  the  public  has  an  interest  in  every  part  of  the 
work,  and  a  right  to  insist  on  its  be^g  completed.  Very  serious  inconvenience 
would  arise  if,  under  an  act  like  this,  requiring  works  of  great  extent  and  variety 
to  be  done,  neither  repairs  could  be  enforced,  nor  tolls  collected,  as  long  as  it 
could  bo  alleged  that  a  culvert  was  not  made,  or  a  bridge  not  properly  widened, 
at  whatever  distance  from  the  place  where  the  dispute  arose.  There  is,  in  fact, 
scarcely  any  district  subject  to  a  turnpike  act,  in  which  roads  are  not  opened  to 
the  public  before  everything  required  by  the  act  has  been  done.  The  dictum  of 
Lord  Eldon,  in  Blakemore  v.  The  Glamorganshire  Canal  Company,  1  Mylne  & 
Keen,  162,  cited  in  Rex  v.  Edge  Lane,  ant^,  p.  727,  728,  referred  to  a  caual 
act,  and  is  not  properly  applicable  to  a  turnpike  act.  A  canal  is  a  private  specu- 
lation ',  and  an  act  establishing  it  may  be  strictly  a  bargain  between  adventurers 
and  the  public :  but  (as  is  explained  by  the  judgment  of  this  Court  in  Bussey 
V,  Storey,  4  B.  &  Ad.  109,  the  object  of  a  turnpike  act  is  to  furnish  the  public 
with  an  additional  mode  of  discharging  an  '^'obligation,  which  the  public  r^jQa-i 
itself  must  by  some  means  provide  for  in  all  places,  namely,  that  of  ^  *' 
maintaining  highways. 

t/.  B.  Greenwood,  contr^.  It  is  a  general  rule,  to  construe  acts  of  this  kind 
rigidly,  as  contracts  made  with  the  public  by  the  parties  obtaining  them.  Such 
a  rule  of  construction  was  lately  acted  upon  in  the  case  In  re  The  London  and 
Greenwich  Railway  Company,  2  A.  &  E.  678.  The  words  of  Lord  Eldon, 
which  have  been  referred  to,  are  applicable  here.  (He  then  read  the  passage, 
ant^,  p.  727,  728.)  By  sections  7  &  8  of  the  present  act,  the  trustees  are  em- 
powered to  erect  toll-gates  where  they  shall  judge  necessary  on  the  "  said  roads," 
and  to  take  tolls  at  such  gates ;  and  by  sect.  13  the  trustees  are  forbidden  to 
take  more  than  three  full  tolls  in  respect  of  the  same  horse,  &c.,  for  passing  or 
repassing,  at  any  time  or  times  in  any  one  day,  through  all  or  any  of  the  toll- 
gates  ''along  the  whole  line  of  the  said  roads.''  The  trustees  may  now  place  their 
gates  so  as  to  take  the  full  tolls ;  but  a  person  paying  three  full  tolls  could  not 
pass  along  the  whole  of  the  roads  contemplated  by  this  clause,  the  part  now  in 
question  remaining  unfinished.  The  act,  sect.  22,  recites  that ''  the  line  of  the 
said  new  road  might  be  made  more  conveniently,"  if  two  diversions  were  made, 
which  are  then  described ;  and  the  trustees  are  empowered, ''  in  case  they  shall 
think  proper,''  to  make  such  diversions.  No  such  discretion  is  allowed  as  to  the 
branches.  The  argument,  that  several  parts  of  the  set  of  roads  comprised  in  the 
act  are,  for  some  purposes,  described  as  distinct  roads,  '''was  used,  but  miQi 
without  success,  in  Rex  v.  Edce  Lane,  ant^,  p.  723.  In  Rex  v.  The  ■-  ^ 
Justices  of  West  Riding,  5  B.  &  Ad.  1003,  the  word  "  respectively"  was  insisted 
upon  by  those  who  contended  that  the  main  road  might  be  certified  before  the 
branch  roads  were  finished.  There  is  no  equivalent  expression  in  the  present 
act«  If  the  wording  of  this  act  had  been  similar  to  that  of  the  act  in  question 
there,  it  might,  perhaps,  have  been  contended,  in  the  present  case,  that  the  pre- 
amble should  be  taken  distributively ;  but  here  the  whole  set  of  roads  is  com- 
prised under  the  one  denomination  of  The  Wakefield  and  Denby  Dale  turnpike 
road."  It  may  be  assumed  in  this  case  that  many  parties  may  have  consented 
to  the  act  being  passed,  on  the  faith  that  the  branch  roads,  as  well  as  the  main 
line,  would  be  completed.  A  like  consideration  weighed  with  the  Court  in  Rex 
V.  Edge  Lane,  ante,  p.  723.  (He  then  read  the  passage  in  the  judgment  of  the 
Court  in  that  case,  beginning,  '*  We  also  think  that,  where  powers,"  and  ending, 
"  original  act  /'  antd,  page  730.) 

Lord  Denman,  C.  J.  I  think  that  it  is  necessary  to  adhere  to  the  decisions 
in  Rex  v.  Cumberworth,  3  B.  &  Ad.  108,  and  Rex  v.  Edge  Lane,  ant^,  p. 
723.  Distinctions  may  be  drawn,  and  striking  ones,  for  the  purpose  of  showing 
that  lines  of  road,  under  circumstances  like  the  present,  may  form  separate  public 
roads.  But  great  inconvenience  roust  arise  if  it  be  held  that,  in  such  cases,  each 
portion  of  road  can  be  made  a  subject  of  distinct  consideration.    It  is  safer  to 
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say  that  the  trastees  have  their  powers  given  to  them  in  respect  of  the  whole 
r'f'7411  ^°^®^^^^°g  mentioned  in  the  act,  and  that  that  must  be  "^completed. 
^  -'  It  is  said  here  that  the  whole  of  the  main  line  was  completed ;  but  in 
Bez  V,  Cumberworth,  3  B.  &  Ad.  108,  theie  was  a  line  of  road  made  between 
certain  roads ;  that  is,  from  Market  Street,  Wakefield,  to  a  point  where  the  new 
road  intersected  another  public  highway ;  and  that  was  held  not  sufficient.  Here,, 
one  line  of  road  is  completed ;  but  the  branches  may  be  more  important  than  the 
main  line,  and  may  have  been  the  inducement  to  the  public  to  agree  in  the  act 
being  passed.  I  think  that,  if  any  part  of  the  work  contemplated  is  undone,  we 
must  consider  the  whole  undone. 

Patteson,  J.  I  also  think  that  we  must  adhere  to  Rex  v.  Cnmberworth,  3 
B.  &  Ad.  108.  I  am  afraid  of  introducing  such  distinctions  as  have  been  sug- 
gested. In  all  these  acts  there  is  a  bargain  with  the  public ;  and,  under  such 
an  act  as  the  present,  unless  the  trustees  make  all  the  rosCds,  they  do  not  com- 
plete their  bargain.  To  hold  otherwise  would  lead  to  a  great  deal  of  litigation 
and  many  inconvenient  distinctions. 

Williams,  J.  The  completion  of  the  line  of  roads,  and  of  all  its  parts,  must 
be  considered  a  condition  precedent  to  the  charge  of  repairs  being  thrown  upon 
the  public.  We  cannot  say  upon  what  terms  parties  may  have  been  induced  not 
to  oppose  the  introduction  of  this  act.  Though  a  benefit  might  result  from  the 
main  line,  yet  the  inducement  to  acquiescence  may  have  been  the  additional  ad- 
▼antage  to  be  derived  from  the  branches. 

CoLEaiDGE,  J.  I  am  of  the  same  opinion.  The  principle  on  which  this  case 
r^74^1  ^^  argued  for  the  prosecution  '''was  taking  at  first  sight ;  but,  when  I 
>-  ^  ask  whence  the  trustees  can  derive  the  right  to  burden  this  district,  or  to 
appropriate  any  person's  land,  except  from  complying  with  all  the  terms  of  the 
act,  I  cannot  find  that  the  principle  will  carry  me  on.  To  determine  such  a 
question  we  must  resort  to  the  broad  ground,  that  acts  like  this  are  bargains 
made  on  behalf  of  the  public,  not  on  the  great  line  of  road  merely,  but  on  every 
part  of  the  roads.  It  is  contended  that  the  trustees  have  done  enough  to  warrant 
them  in  imposing  this  burden  in  respect  of  the  main  road :  but  the  branches 
may  have  been  the  very  consideration  upon  which  consent  was  given  to  the 
making  of  the  main  road.  The  original  road  for  which  that  was  substituted 
may  have  been  very  good,  but  the  neighboring  districts  may  have  forborne  to 
oppose  the  makine  of  a  new  one,  on  the  faith  that  these  branches  would  be 
added ;  and  great  hardship  might  be  inflicted  if  trustees  could  stop,  after  having 
performed  a  part  of  the  works  contemplated,  and  say  that  enough  had  been  done. 
We  must  consider  the  bargain  comprised  in  this  act  of  parliament  as  an  entire 
thing :  the  trustees  must  do  all  that  it  requires  them  to  do,  before  they  can 
throw  the  burden  of  repair  on  any  part  of  the  public.  Rule  absolute. 


[*743]  *EEGULA  GENERALIS. 

HiLAEY  Tebm,  6  W.  4. 

28d  January,  1886. 
Whereas,  by  the  act  of  the  3d  and  4th  of  W.  4,  c.  42,  s.  43,  it  is  enacted 
that  none  of  the  several  days  mentioned  in  the  statute  passed  in  the  sessions  of 
parliament  holden  in  the  5th  and  6th  years  of  the  reign  of  King  Edward  the 
Sixth,  intituled  "An  Act  for  keeping  Holidays  and  Fasting  Days,"  shall ^ be 
observed  or  kept  in  the  Courts  of  common  law,  or  in  the  several  ofiices  belonging 
thereto,  except  Sundays,  the  day  of  the  Nativity  of  our  Lord,  and  the  three 
following  days,  and  Monday  and  Tuesday  in  Easter  week ;  It  is  hereby  or- 
dered, that  henceforth,  in  addition  to  the  said  days,  the  following,  and  none 
other,  shall  be  observed  or  kept  as  holidays  in  the  several  offices  belonging  to 
the  said  Courts,  viz.:  Good  Friday  and  Easter  Eve,  and  such  of  the  five  days 
following  as  may  not  fall  in  the  time  of  Term,  but  not  otherwise;  the  birthday 
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of  onr  lord  the  King ;  the  birthday  of  our  lady  the  Queen ;  the  day  of  the  Acces- 
sion of  our  lord  the  King ;  Whit  Monday,  and  Whit  Tuesday. 

Den  MAN,  W.  BOLLAND, 

rN.  C.  TiNDAL,      J.  B.  BOBANQUIT, 

Abingeb,  E.  H.  Aldebson, 

J.  A.  Park,  J.  Patteson, 

J.  Littledale,  J.  Gurnet, 

S.  Gahelee,  J.  Williams, 

J.  Pabke,  J.  T.  Coleridge. 


•EEGULA  GENERALIS.  [*744] 

Hilary  Term,  6th  W.  4. 

(Read  in  Ooort,  Febraary  Ist,  1886.) 
Whereas,  by  the  statute  4  H.  4,  c.  18,  it  was  enacted,  <<  That  all  the  attor- 
neys shall  be  ezaminied  by  the  Justices,  and  by  their  discretions  their  names  put 
on  the  roll,  and  they  that  be  good  and  virtuous,  and  of  good  fame,  shall  be  re- 
ceived, and  sworn  well  and  truly  to  serve  in  their  offices ;"  And  whereas,  by 
the  statute  3  Jao.  1,  c.  7,  s.  2,  it  was  enacted,  <'  That  none  shall  from  hence- 
forth be  admitted  attorneys  in  any  of  the  King's  Courts  of  Record,  but  such  as 
have  been  brought  up  in  the  same  courts,  or  otherwise  well  practised  in  solicit- 
ing of  causes,  and  have  been  found  by  their  dealings  to  be  skilful  and  of  honest 
disposition ;  and  that  none  be  suffered  to  solicit  any  cause  or  causes  in  any  of 
the  courts  aforesaid,  but  only  such  as  are  known  to  be  men  of  sufficient  and 
honest  disposition;"  And  whereas,  by  a  rule  made  in  Michaelmas  term,  1654, 
in  the  Courts  of  K.  B.  and  C.  P.,  it  was  ordered  that  the  Courts  <<  should  once 
in  every  year,  in  Michaelmas  term,  nominate  twelve  or  more  able  and  credible 
practisers  to  continue  for  the  ensuing  year  to  examine  such  persons  as  should 
desire  to  be  admitted  attorneys,  and  appoint  convenient  times  and  places  for  the 
examination ;  and  the  persons  desiring  to  be  admitted  were  first  to  attend  with 
their  proofs  of  service,  then  repair  to  the  persons  appointed  to  examine,  and, 
being  approved,  to  be  presented  to  the  Court  and  sworn ;"  And  *where-  r%'7Ar\ 
AS,  by  the  stat.  2  G.  2,  c.  23,  s.  2,  it  was  enacted,  "  That  the  Judges,  ^  •' 
or  any  one  or  more  of  them,  should,  and  they  were  thereby  authorized  and  re- 
quired, before  they  should  admit  such  persons  to  take  the  oath,  to  examine  and 
inquire  by  such  ways  and  means  as  they  should  think  proper,  touching  his  fitness 
and  capacity  to  act  as  an  attorney :  and  if  such  Judge,  or  Judges  respectively, 
should  be  thereby  satisfied  that  such  person  is  duly  qualified  to  be  admitted 
to  act  as  an  attorney,  then,  and  not  otherwise,  the  said  Judge  or  Judges, 
of  the  said  courts  respectively  should,  and  they  were  thereby  authorized  to 
administer  to  such  persons  the  oath  thereinafter  directed  to  be  taken  by  at- 
torneys :  and,  after  such  oath  taken,  to  cause  him  to  be  admitted  an  attorney  of 
such  court  respectively."  And  whereas,  in  order  to  carry  the  last- mentioned 
statute  more  fully  into  effect,  it  is  expedient  annually  to  appoint  examiners, 
subject  to  the  control  of  the  Judges  in  manner  hereinafter  mentioned. 

1.  It  IS  ordered,  That  the  several  Masters  and  Prothonotaries  for  the  time 
being  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  respectively, 
together  with  twelve  attorneys,  or  solicitors,  be  appointed  by  a  rule  of  court,  in 
Easter  term  in  every  year,  to  be  examiners  for  one  year ;  any  five  of  whom  (one 
whereof  to  be  one  of  the  said  Masters  or  Prothonotaries)  shall  be  competent  to 
conduct  the  examination ;  and  that  from  and  after  the  last  day  of  next  Easter 
term,  subject  to  such  appeal  as  hereafter  mentioned,  no  person  shall  be  admitted 
to  bo  sworn  an  attorney  of  any  of  the  courts,  except  on  production  of  a  certifi- 
cate, signed  by  the  major  part  of  such  examiners,  actually  present  at  and  con- 
ducting his  examination,  testifying  his  fitness  and  '^'capacity  to  act  as  r^tTigi 
an  attorney — such  certificate  to  be  in  force  only  to  the  end  of  the  term  ^ 
next  following  the  date  thereof;  unless  such  time  shall  be  specially  extended  by 
the  order  of  a  Judge. 
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2.  It  18  FURTHER  ORDERED,  That  the  examiners  so  to  be  appointed  shall 
conduct  the  said  examinations,  under  regulations  to  be  first  submitted  to  and 
approved  by  the  Judges. 

3.  And  it  is  further  ordered,  That,  in  case  any  person  shall  be  dissatisfied 
with  the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at  liberty 
to  apply  for  admission  by  petition  in  writing  to  the  Judges,  to  be  delivered  to 
the  clerk  of  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench,  upon  which 
no  fee  or  gratuity  shall  be  received ;  which  application  shall  be  heard  in  Ser- 
jeant's Inn  Hall,  by  not  less  than  three  of  the  Judges. 

4.  And  whereas  the  hall  or  building  of  the  Incorporated  Law  Society  of 
the  United  Kingdom  in  Chancery  Lane  will  be  a  fit  and  convenient  place  for 
holding  the  said  examination,  and  the  said  society  have  consented  to  allow  the 
same  to  be  used  for  that  purpose }  it  is  further  ordered,  That,  until  further 
order,  such  examinations  be  there  held  on  such  days  being  within  the  last  ten 
days  of  every  term,  as  the  said  examiners  or  any  five  of  them,  shall  appoint : 
and  that  any  person  not  previously  admitted  an  attorney  of  any  of  the  three 
Courts,  and  desirous  of  being  admitted,  shall,  in  addition  to  the  notices  already 
required,  give  a  term's  notice  to  the  said  examiners  of  his  intention  to  apply  for 
examination,  by  leaving  the  same  with  the  secretary  of  the  said  society  at  their 
r^jAn-i  Sftid  hall,  which  notice  shall  also  state  his  place  or  places  of  residence,  *or 
l>  ^  service,  for  the  last  preceding  twelve  months,  and  in  case  of  application 
to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give  ten  days'  notice,  to  bo 
served  in  like  manner,  of  the  day  appointed  for  hearing  the  same. 

5.  And  it  is  further  ordered.  That  three  days  at  the  least  before  the 
oommencement  of  the  term  next  preceding  that  in  which  any  person,  not  before 
admitted,  shall  propose  to  be  admitted  an  attorney  of  cither  of  the  Courts,  he 
shall  cause  to  be  delivered  at  the  Master's  or  Prothonotary's  office,  as  the  case 
may  be,  instead  of  affixing  the  same  on  the  walls  of  the  Courts,  as  now  required, 
the  usual  written  notices,  which  shall  state  in  addition  to  the  particulars  now 
required,  his  place  or  places  of  abode,  or  service,  for  the  last  preceding  twelve 
months ;  and  the  Master  or  Prothonotary,  as  the  case  may  be,  shall  reduce  all 
such  notices  as  in  this  rule  first  mentioned  into  an  alphabetical  table  or  tables 
under  convenient  heads,  and  affix  the  same,  on  the  first  day  of  term,  in  some 
oonspicnous  place  within  or  near  to,  and  on  the  outside  of  each  Court. 

6.  And  whereas  it  is  expedient  that,  upon  the  readmission  of  attorneys, 
the  Judges  should  have  further  means  of  inquiring  as  to  the  circumstances 
under  which  persons  applying  to  be  readmitted  discontinued  to  practice,  and  as 
to  their  conduct  and  employment  during  the  time  of  such  discontinuance,  it  is 
further  ordered,  That  at  the  time  of  giving  the  usual  notice  of  the  intention 
to  apply  for  such  readmission,  the  party  shall  cause  to  be  filed  the  affidavit  on 
which  he  seeks  to  be  readmitted  with  the  Master  or  Prothonotary,  as  the  case 
may  be ;  which  affidavit  shall  contain,  in  addition  to  the  particulars  now  re- 
r*7481  <iui^<^>  ^  statement  of  his  place  or  places  of  '''abode  during  the  ^ast  pre- 
>-  ^  ceding  year ;  and  such  person  shall  also,  at  the  same  time,  cause  to 
he  left  a  copy  of  such  affidavit  with  the  clerk  of  the  Lord  Chief  Justice  of  the 
Court  of  Sling's  Bench  ;  and  the  rule  for  the  readmission  of  such  person  shall 
he  drawn  up  on  reading  such  affidavit,  and  also  an  affidavit  of  such  copy  having 
been  left  in  compliance  with  this  rule. 

Penman,  W.  Bolland, 

N.  C.  TiNDAL,         J.  B.  Bosanqubt, 
Abinoer,  E.  H.  Alderson, 

J.  A.  Park,  J.  Patteson, 

J.   LiTTLEDALB,  J.   OURNEY, 

S.  Gaselee,  J.  Williams, 

J.  Parke,  J.  T.  Coleridos. 

END  OF  HILARY  TERM. 


♦HILARY  VACATION.  [*749] 

IN  THE  EXCHEQUER  CHAMBER. 

(ERBOB  FBOM  THE  KINO'S  BENCH.) 

GEORGE  JAMES  and  Another  v.  PLANT. 

Estates,  A.  and  B.,  formerly  distinct,  became  rested  in  coparceners.  Before  that  time, 
a  right  of  way  had  been  enjoyed  from  A.  oyer  B.,  and,  after  the  unity  of  seisin,  the 
way  always  continued  to  be  used.  The  parceners,  for  the  purpose  of  making  parti* 
tion,  conyeyed  to  a  releasee  to  uses  the  messuages,  tenements,  lands,  &o.  (of  whioh  the 

.  estates  consisted),  and  all  houses,  outhouses,  ways,  easements,  &c.,  to  the  said  seve- 
ral messuages  or  tenements,  lands,  &c.,  belonging  or  appertaining,  or  therewith 
usually  held,  used,  occupied,  or  enjoyed :  to  have  and  to  hold  the  messuages,  &c., 
called  A.,  with  the  buildings,  lands,  &c.,  thereunto  belonging,  and  their  appurtenances, 
to  the  releasee  to  the  use  of  S.  in  fee ;  habendum,  as  to  estate  B.,  in  similar  terms 
with  respect  to  the  parcels,  to  the  releasee  to  his  own  use  in  fee,  in  order  that  he 
might  become  tenant  to  the  precipe  in  a  recoyery. 

Held,  that  the  deed  sufficiently  showed  an  intention  that  a  right  of  way  (which  way  wu 
admitted  to  haye  been  used  up  to  the  time  of  the  deed)  from  the  high  road  oyer  B.  to 
A.  and  back,  for  the  conyenient  use  of  A.,  by  the  occupiers  of  A.,  should  pass  to  the 
uses  limited  as  to  A. 

That  by  ihe  word  **  appurtenances,"  in  the  habendum  as  to  A.,  interpreting  that  clause 
with  reference  to  the  other  parts  of  the  deed,  the  way  in  question  did  pass. 

And  that  the  releasee  to  uses,  haying  no  estate  in  A.,  had  not  such  a  seisin  of  the  soil  as 
would  extinguish  the  right  of  way  by  unity  of  seisin. 

Tbespass  for  breaking  and  entering  certain  closes. 

Plea,  that  the  closes  in  which,  &c.,  were  parcel  of  a  certain  farm,  lands,  and 
premises  called  Woodseaves  Hoose  Farm,  mentioned  in  the  after-stated  inden- 
ture, and  that,  before  the  making  of  that  indenture,  Thomas  Smallwood  and 
Maria  his  wife  (in  right  of  Maria),  and  Elizabeth  Hector,  were  seised  respec- 
tively in  fee  each  of  an  undivided  moiety  of  and  in  Woodseaves  House  Farm, 
and  also  of  and  in  the  messuages,  tenements,  and  premises  after-mentioned  to 
have  been  bargained,  sold,  and  released  to  Thomas  James,  and  called  respec- 
tively Park  Hall  and  Park  House  :  and,  being  so  seised,  afterwards,  viz.  Novem- 
ber 10th,  1812,  by  indenture  of  release  between  Smallwood  and  his  wife  of  the 
first  part,  Elizabeth  Hector  of  the  second,  Thomas  Huxley  of  the  third,  and 
fiichard  Spearman  of  the  fourth,  of  the  date  last  mentioned,  for  the  making  a 
partition  of  the  messuages,  '^'lands,  &c.,  after  described,  and  for  barring  r^j^i 
all  estates  tail,  reversions,  &c.,  of  and  in  the  messuage  or  tenement  after  ^  ^ 
described,  called  Woodseaves  Farm,  and  the  lands  and  hereditaments  thereunto 
belonging,  and  the  allotment,  &c.,  also  after  described,  and  for  conveying  and 
assuring  all  the  said  messuages,  lands,  &c.,  to  the  uses  and  on  the  trusts  after 
declared,  and  in  consideration  of  10s.,  the  said  T.  S.,  and  Maria  his  wife,  and 
Elizabeth  Hector,  did,  according  to  their  respective  estates,  grant,  bargain,  sell, 
alien,  and  release  to  Huxley  (in  his  possession  then  being  by  a  bargain  and  sale, 
&c.)  all  that  messuage  or  tenement  called  by  the  name  of  Park  Hall,  with  the 
outbuildings  and  several  parcels  of  land  thereunto  belonging  and  then  occa- 
pied  therewith,  situate,  &c.,  containing,  &c. ;  and  also  all  that  other  messuage 
or  tenement  called  by  the  name  of  Park  House,  with  the  buildings  and  several 
parcels  of  land  thereunto  belonging  and  then  occupied  therewith,  situate,  &c., 
containing,  &c. ;  which  two  last-mentioned  messuages  or  tenements,  lands,  itc., 
were  purchased  by  Brooke  Hector  of  and  from  Richard  Whit  worth,  Esq.,  and, 
on  the  decease  of  the  said  B.  H.  intestate,  descended  to  the  said  Maria  and 
Elizabeth  his  two  daughters  and  co-heiresses ;  and  also  all  that  other  messuage 
or  tenement  called  by  the  name  of  Woodseaves  House  Farm,  with  the  outbuild- 
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iDgs  ADd  the  seTend  parcels  of  land  thereunto  belonging,  and  then  occupied 
tberewith,  skuate,  &c.y  containing,  &c. ;  which  last-mentioned  messnage  and 
premisea  were  purchased  from  certain  persons  (in  the  plea  mentioned)  by 
Thomas  Adams,  and  were,  by  settlement  made  on  the  marriage  of  the  said 
Brooke  Hector  with  Elizabeth  his  late  wife,  daughter  of  the  said  Thomas 
rrjr^yy  Adams,  limited,  after  her  decease,  and  in  default  of  her  *male  issue  by 
I-  -^  B.  H.,  to  the  use  of  all  her  daughters  by  B.  H.  in  tail  general ;  and  also  all 
that  allotment,  &g.  (an  allotment  of  waste  under  an  inclosure  act)  :  '<  And  all 
bt^pses,  outhouses,  edifices,  buildings,  bams,  stables,  cowhouses,  yards,  gardens, 
orchards,  ways,  paths,  passages,  waters,  watercourses,  hedges,  ditches,  mounds, 
fences,  trees,  woods,  underwoods,  and  the  ground  and  soil  thereof,  easements, 
profits,  privileges,  advantages,  emoluments,  hereditaments,  rights,  members,  and 
appartenances  whatsoever,  to  the  said  several  messuages  or  tenements,  lands 
and  hereditaments  hereinbefore  described  belonging  or  in  anywise  appertaining, 
or  therewith  usually  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof;  and  the  reversion 
and  reversions,  remainder  and  remainders,  &c.,  and  all  the  Bstate,  right,  title, 
&c.,  of  Thomas  Smallwood  and  Maria  his  wife,  and  Elizabeth  Hector,  and  each 
of  them,  of,  in,  to,  or  out  of  the  said  premises,  &g.  :  ^'  to  have  and  to  hold  the 
said  messuages  or  tenements  called  Park  Hall  and  Park  House,  with  the  build- 
ings, lands,  and  hereditaments  thereunto  belonging,  thereby  before  granted  and 
released,  and  expressed  and  intended  so  to  be,  and  every  part  and  parcel  thereof, 
with  their  and  every  of  their  appurtenances,"  to  Huxley  and  his  heirs,  to  the 
uses  and  on  the  trusts  after  declared :  ^'  and  to  have  and  to  hold  the  said  mes* 
Buage  or  tenement  called  Woodseaves  House  Farm,  with  the  buildings,  lands, 
and  hereditaments  thereunto  belonging,  and  the  said  allotment,''  &c.,  nefore  re- 
spectively granted,  '<  and  every  part  and  parcel  thereof,  with  their  and  every 
of  their  appurtenances,"  to  Huxley,  his  heirs,  and  assigns,  to  the  use  of  Hux- 
r*7^^1  ^^^'  ^^^  heirs,  and  assigns,  to  the  intent  that  he  *  might  become  tenant 
^        -'to  the  praecipe  in  a  recovery  to  be  sufiered  as  was  after  mentioned. 

The  plea  then  stated  a  covenant  in  the  said  indenture  by  Smallwood,  on  be- 
half of  himself  and  his  wife,  to  levy  a  fine  of  their  moiety  in  Park  Hall  and 
Park  House,  with  the  premises  thereto  belonging,  and  before  mentioned  to  have 
been  purchased  by  Brooke  Hector,  to  Spearman  and  his  heirs;  and  that  it  was 
agreed  between  the  parties  to  the  indenture,  that  a  recovery  should  be  suffered 
of  Woodseaves  House  Farm,  with  the  buildings,  &c.,  and  appurtenances  thereto 
belonging,  and  also  of  the  said  allotment  with  the  appurtenances,  in  which  reco- 
very Spearman  should  recover  against  Huxley,  and  Thomas  and  Maria  Small- 
wood  and  Elizabeth  Hector  should  be  vouchees :  and  that  the  uses  of  the  fine  of 
the  said  messuages,  &c.,  and  premises,  before  granted,  and  the  uses  of  the  said 
recovery  were  declared  respectively  to  be,  as  to  '^  the  whole  of  the  said  messuages 
or  tenements  called  Park  Hall  and  Park  House,  with  the  buildings,  lands,  heredi- 
taments, and  appurtenances  thereunto  respectively  belonging,"  and  also  the  said 
allotment  with  its  appurtenances,  to  such  use,  &c.,  and  for  such  estate  and  inte- 
rest as  Smallwood  should  by  deed  appoint,  &c.;  and  in  default  of  such  appoint- 
ment, &c.;  to  the  use  of  Smallwood  and  his  assigns  during  his  life ;  and,  from 
and  after  the  determination  of  that  estate  in  Smallwood's  lifetime,  to  the  use  of 
Spearman,  his  heirs  and  assigns,  during  Smallwood's  life,  in  trust  for  Smallwood 
and  his  assigns ;  and,  from  and  after  the  determination  of  that  estate,  to  the  use 
of  Smallwood,  his  heirs  and  assigns :  and,  as  to ''  the  said  messuage  or  tenement 
called  Woodseaves  House  Farm,  with  the  buildings,  lands,  hereditaments,  and 
r*75S1  ^PP^^^cD^Qc^s  thereto  belonging,"  to  '''the  use  of  Elizabeth  Hector,  her 
^    *    -'  heirs  and  assigns  for  ever. 

The  plea  then  stated  a  recovery  suffered  of  Woodseaves  and  the  allotment,  and 
a  fine  levied  of  a  moiety  of  Park  Hall  and  Park  House,  according  to  the  above 
indenture. 

The  plea  went  on  to  state,  ''that,  long  before  and  at  the  time  of  the  making 
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of  the  said  indenture  of  release,  and  of  the  levying  of  the  said  fine  and  suffering 
the  said  recovery,  the  occupiers  for  the  time  being  of  the  said  messuage  and  pre- 
mises called  Park  Hall  had  always  been  used  to  have  and  enjoy  a  certain  way  from 
a  certain  public  King's  highway  in  the  parish  of/'  &c.,  "  into,  through,  over,  and 
along  the  said  closes  in  which,  &c.,  towards  and  unto  Park  Hall  aforesaid,  and  so 
back  again  into,  through,  over,  and  along  the  said  closes  in  which,  &c.,  unto  and 
into  the  said  public  King's  highway,  for  themselves  and  their  servants,  on  foot, 
and  with  cattle  and  carts  and  other  carriages,  to  go,  return,  pass  and  repass  in 
and  along  the  said  way,  every  year  and  at  all  times,"  &c.,  ''for  the  convenient 
use  and  occupation  of  iPark  Hall  aforesaid ;  and  the  said  way  had,  before  and  at 
the  time  of  the  making  of  the  said  indenture  of  release,  and  of  the  levying  of  the 
said  fine  and  suffering  the  said  recovery,  been  always  held,  used,  occupied,  and 
enjoyed  therewith." 

The  plea  then  stated  that,  after  the  fine  and  recovery,  by  indenture,  to  which 
Smallwood,  Spearman,  and  others  were  parties.  Spearman  and  others  bargained, 
sold,  and  released  to  Thomas  James,  in  fee,  the  said  tenements  and  premises, 
with  the  appurtenances,  called  Park  Hall,  and  all  houses,  outhouses,  easements, 
&c.,  thereto  belonging  or  therewith  held,  used,  occupied,  or  enjoyed.  And  that 
^Thomas  James  died  seised  in  fee :  whereupon  his  estate  in  the  tenements  ^^754-1 
and  premises  descended  to  William  James,  as  heir-at-law,  from  whom  the  ^  ^ 
present  defendant  George  James  deduced  title.  And  the  defendant  James  plead- 
ed that  he,  as  the  owner  and  occupier  of  Park  Hall  aforesaid,  before  and  at  the 
said  several  times  when,  &c.,  was  and  still  is  entitled  to  such  way  as  last  afore- 
said; and  he,  in  virtue  of  such  his  alleged  title,  and  the  other  defendant  as  his 
servant,  justified  the  trespasses  complained  of. 

The  plaintiff  demurred  to  this  plea,  assigning  for  cause,  "  that  it  does  not  ap- 
pear that  the  said  supposed  way  in  the  said  plea  mentioned  was  in  any  manner 
granted  or  reserved  to  the  said  defendant  George  James  or  any  person  under, 
by,  or  from  whom  he  claims,  or  that  he  hath  any  claim  or  title  to  the  same." 
The  defendants  joined  in  demurrer ;  and  on  argument,  in  Michaelmas  term, 
1833,  the  Court  of  King's  Bench  gave  judgment  for  the  plaintiff,  Plant  v. 
James,  6  B.  &  Ad.  791. 

Error  was  brought  on  the  judgment;  and  the  case  was  argued  after  Trinity 
term,  1886.  * 

Sir  W,  TT.  FoUett^  for  the  plaintiff  in  error.  It  appears  by  the  pleadings  that 
the  occupiers  of  Park  Hall  had  an  ancient  right  of  way  over  the  Woodseaves 
estate,  to  the  high  road ;  that  that  right  was  lost  by  unity  of  seisin,  but  that  the 
actual  user  of  the  way  continued  down  to  the  time  when  the  indenture  of  No- 
vember, 1812,  was  executed.  The  object  of  tho  agreement  of  partition  was,  that 
one  daughter  of  Brooke  Hector  should  take  '''the  Park  Hall  estate,  the  r«>755i 
other  the  Woodseaves,  each  estate  as  it  was  then  used.  The  question  is  ^  ^ 
whether,  as  to  Park  Hall  and  the  way  from  it  over  Woodseaves,  an  execution  of 
that  intent  can  be  collected  from  the  deed.  The  whole  property,  including  both 
Park  Hall  and  Woodseaves,  is  conveyed  to  Huxley,  with  all  <'  easements,  profits, 
privileges,  advantages,  emoluments,  hereditaments,  rights,  members,  and  ap- 

Surtenances  whatsoever,  to  the  said  several  messuages  and  tenements,  lands  and 
ereditaments "  before  described,  '^  belonging  or  in  anywise  appertaining,  or 
therewith  usually  held,  used,  occupied,  or  enjoyed."  If  Park  Hall  by  itself  had 
been  so  conveyed,  there  is  no  doubt  that  the  way  now  claimed  would  have  passed. 
Where  a  right  of  way  has  existed,  from  one  man's  estate  over  the  estate  of  an- 
other, and  the  two  properties  have  centered  in  the  same  person,  and  he  again  con- 
veys away  that  estate  to  which  the  easement  has  belonged,  the  general  rule  is  that, 
if  be  merely  grants  such  estate  ''  with  the  appurtenances,"  the  right  of  way  is  not 
revived ;  but,  if  he  grants  it  with  all  easements,  &o., "  therewith  used  and  enjoy- 
ed," that  operates  as  a  revival.     But  other  words,  if  clearly  intended  to  have 

■  Jane  18th.  Before Tikdal,  C.  J.,  Lobd Abikoxb,  G.  B.,  Pa&k,  Bosanqust,  and Vattohav, 
Js.,  and  ALDXB8ON,  B. 
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such  an  effect,  may  operate  in  the  same  manner.  In  Bro.  Abr.  Extinguishment  et 
Suspeocion,  pi.  15,  it  is  said  that  if  a  way  be  extinct  by  nnity  of  possession  of  the 
land  from  which,  &o.,  and  the  mill  to  which,  &c.,  and  the  whole  descend  to  coparce- 
ners, and,  upon  partition,  one  of  them  has  the  land,  and  the  other  the  mill  and  the 
way  reserved  to  it,  the  way  is  revived,  tamen  videtur,  that  it  is  a  new  way.  See  11 
Vin.  Abr.  Extinguishment,  (C)  pi.  9.  In  Whalley  v,  Tompson,  1 B.  &P.  371,  a  way 
r*7561  ^^^  ^°  enjoyed  from  '^'close  A.  over  close  B.,  the  same  person  being  seised 
*-  -^  of  both.  He  devised  his  estate  in  close  A.  "  with  the  appurtenances ;"  and 
it  was  held  that  the  ri^ht  of  way  did  not  thereby  pass,  for  that  the  word  '^  ap- 
purtenances '*  in  the  will  had  nothing  to  operate  upon.  The  words  of  the  will 
there  did  not  testify  the  intention  to  pass  the  right  of  way.  But,  "  if  a  man 
seised  of  Blackacre  and  Whiteacre,  uses  a  way  through  Blackacre  to  Whiteacre, 
afterwards  grants  Blackacre,  with  all  ways,  &c.,  this  way  through  Whiteacre  shall 
pass  to  the  grantee;"  Com.  Dig.  Chimin  (D.  3).  In  Clements  v,  Lambert, 
1  Taunt.  205,  where  common  appurtenant  to  a  messuage  had  been  extinguished 
by  unity  of  possession,  the  party  seised  conveyed  the  messuage  with  all  commons 
and  appurtenances  thereto  belonging  or  in  anywise  appertaining ;  and  this  was 
held  not  to  convey  a  new  right  of  common ;  but  it  seems  admitted  there  that,  if 
the  deed  had  contained  such  words  as  ''  used  with  the  said  messuage,"  the  com- 
mon, if  shown  to  have  been  in  fact  so  used,  would  have  passed.  Morris  v.  Edg- 
ington,  3  Taunt.  24,  unless  denied  to  be  law,  is  decisive  in  favor  of  the  plain- 
tiff in  error.  There  a  man  demised  part  of  his  premises,  with  certain  rights  of 
ingress,  &c.,  and  <<  all  other  ways  and  easements  to  the  said  demised  premises 
belongiDg  and  appertaining ;"  and  these  latter  words  were  held  to  pass  a  right  of 
way  on  the  grantor's  own  premises,  which  the  grantor  had  himself  used  for  access 
to  the  premises  demised,  Mansheld,  C.  J.,  relying  upon  the  intent  of  the  grantor 
as  shown  by  the  circumstances  of  the  case.  The  principle,  that  in  such  a  case 
the  intent  must  be  consulted,  was  recognised  in  Barlow  v.  Rhodes.     1  Cro.  &  M. 

P7571  ^^^^  ^'  ^'  ^  "^J^^'  ^^^'  *^^^'  ^^  ^^®  present  case,  after  the  grant  of 
*•  -^  all  ways  and  easements  to  the  several  messuages,  &c.,  appertaining  or 
therewith  usually  held,  the  habendum  follows,  to  have,  &c.,  '^  the  said  messuages 
or  tenements  called  Park  Hall  and  Park  House,  with  the  buildings,  lands,  and 
hereditaments  thereunto  belonging,  thereby  before  granted  and  released,"  &c., 
"and  every  part  and  parcel  thereof,  with  their  and  every  of  their  appurtenances." 
It  is  clearly  intended  here,  by  the  word  "  appurtenances,"  to  convey  the  right 
of  way  in  question  to  the  uses  pointed  out  as  to  Park  Hall  and  Park  House. 
It  would  otherwise  be  unmeaning  to  convey  to  Huxley  by  the  previous  clause 
the  **  ways "  to  the  several  messuages,  &c.,  appertaining.  He  could  not  take 
them.  Whatever  vested  in  him  by  that  clause  was  to  pass  immediately  to  the 
cestui  que  use,  not  to  be  held  by  him  for  a  moment.  The  intention  was,  that 
Park  Uall,  and  all  that  belonged  to  it,  should  pass  to  one  family,  and  Woods- 
eaves  to  the  other;  and  that  intention  must  prevail,  though  the  words  employed 
in  the  habendum  itself  are  not  strictly  proper  for  the  grant  of  a  revived  right 
of  way. 

R.  V,  Rtchardtf  oontrii.  No  intendment  can  be  made  against  a  grantor,  or 
in  £avor  of  a  grantee,  in  this  case,  because  both  the  parties  interested  are  in 
the  situation  of  grantors.  The  object  of  the  deed  was  to  make  the  two  estates 
entirely  separate;  and  there  is  no  ground  for  supposing  an  intention  to  revive 
an  incumbrance  or  easement  for  the  benefit  of  Park  Hall,  at  the  expense  of 
Woodseaves.  The  words  of  conveyance  to  Huxley,  "  and  all  ways,  easements," 
&c.,  are  only  general  and  usual  words  of  conveyance;  they  could  not  carry  to 
r*7581  *^^  releBBee  a  right  of  way,  properly  so  cialled,  over  his  own  land :  and, 
^  -'in  the  subsequent  clauses,  by  which  the  estate  is  divided,  no  such  words 
are  used,  nor  is  any  intention  shown  but  that  of  passing  whatever  strictly 
belonged  to  each  farm.  If  the  previous  clause  did  not  carry  a  right  of  way 
to  Huxley,  there  is  nothing  in  the  subsequent  clauses  to  which  a  different 
operation  can  be  ascribed.     An  entire  partition  was  contemplated.     [Tindal, 
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C.  J.  The  partition  would  be  complete,  though  the  proprietor  of  one  estate 
retained  an  casement  over  the  other.  Lord  Abinoer,  C.  B.  There  had  been 
an  immemorial  way  from  Park  Hall  over  Woodseaves;  the  intention  may  have 
been  only  to  make  the  two  estates  separate,  as  they  were  before.]  The  way  does 
not  appear  to  have  been  a  way  of  necessity,  or  material  to  the  use  and  enjoyment 
of  the  Park  Hall  estate :  and,  after  the  unity  of  possession,  it  was  as  if  it  had 
never  existed.  In  Morris  v.  Edgington,  8  Taunt.  24,  it  was  clear  that  some  way 
was  intended  to  pass ;  and  the  question  was,  what  pasi^ed.  The  observations  of 
Baylky,  B.,  in  Barlow  v.  Rhodes,  1  Cro.  &  M.  449;  3  Tyrwh.  287,  referred  toby 
the  Court  of  King's  Bench  when  giving  judgment  in  Plant  r.  James,  5B.  &  Ad. 
794,  apply  to  this  part  of  the  subject.  [Alderson,  B.  If  the  general  words 
of  conveyance  to  the  releasee  to  uses  had  been  repeated  in  the  clause  limiting 
the  uses  as  to  Park  Hall  and  Park  House,  would  not  the  way  in  question  have 
passed  ?]  In  that  case  it  would.  [Alderson,  B.  Is  not  the  same  thing  done, 
more  compendiously,  by  the  present  mode  of  conveyance  ?  Lord  Abinoer,  C. 
B.  Suppose  no  recovery  had  been  necessary,  and  the  coparceners  had  simply 
conveyed  *Park  Hall  and  Woodseaves,  with  the  ways,  &c.,  thereto  ^759-1 
belonging,  to  a  trustee,  who  was  to  re-convey  to  two  parties ;  and  he  *■  ■* 
had  re-conveyed  the  respective  estates  with  the  appurtenances,  to  those  parties, 
not  specifying  the  ways.  Must  not  the  former  deed  have  been  looked  at,  to  see 
what  he  meant  to  convey  ?  The  whole  would  have  been  considered  as  one  con- 
veyance. Alderson,  B.  Why  should  any  way  have  been  conveyed  to  the 
releasee  to  uses,  unless  it  was  intended  to  go  to  some  one  through  him  f]  All 
the  estate  goes  to  him,  and  the  ways  are  included :  but  there  is  no  reason  that 
the  way  insisted  upon  should  pass  to  either  cestui  que  use.  The  party  claiming 
is  bound  to  show  that  the  deed  is  clear  in  his  favor.  The  words  relative  to  a 
right  of  way  are  used  in  that  part  of  the  deea  where  they  cannot  have  the 
operation  now  contended  for,  and  omitted  in  the  clause  which  points  out  what 
the  cestui  que  use  of  Park  Hall  and  Park  House  is  to  have. 

Sir  W,  W,  Follett,  in  reply.  The  word  "appurtenances,"  in  the  clause 
limiting  the  uses  as  to  Park  Hall,  refers  back,  and  embodies  the  several  matters 
(ways,  easements,  &c.)  enumerated  in  the  previous  clause.  There  could  hare 
been  no  doubt  as  to  the  effect  of  the  word,  if  Park  Hall  alone  had  been  conveyed 
in  the  form  here  used }  and  it  can  make  no  difference  in  the  construction,  that 
Park  Hall  and  Woodseaves  are  both  conveyed  by  the  same  deed.  And  it  is  a 
material  circumstance  that,  in  the  earlier  clause,  the  conveyance  is  of  the  ways, 
easements,  Ac,  "  to  the  said  several  messuages,"  &c.,  belonging.  This  is  not 
noticed  in  the  judgment  of  the  Court  of  King's  Bench.  It  is  said  in  that 
judgment  (p.  796)  that  the  right  of  *way  could  not  pass,  because,  rt^QQ] 
"the  soil  itself  of  both  estates  passed;"  and  the  words  "all  ways  used,  •- 
occupied,  and  enjoyed  with  the  lands,"  could  not  "create  a  right  of  way  de  novo 
in  the  very  lands  the  freehold  of  which  was  granted  by  the  same  sentence  in 
the  deed."  That  would  be  true,  if  the  freehold  of  the  two  estates  had  vested 
in  the  releasee ;  but  that  was  not  so :  at  the  moment  when  the  deed  was  executed, 
the  two  estates  passed  each  to  the  person  to  whose  use  it  was  conveyed;  the 
cestui  que  use  of  Park  Hall  had  the  same  estate,  and  at  the  same  time,  as  if 
there  had  been  no  release  to  an  intermediate  party.  Rights  of  way  are  conveyed 
by  this  deed,  for  some  purpose ;  they  cannot  remain  in  the  releasee ;  and,  unless 
upon  the  construction  suggested  for  the  plaintiff  in  error,  it  does  not  appear 
what  becomes  of  them.  Cur,  adv,  vuU, 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  comes  before  us  upon  a  writ  of  error,  brought  on  a  judgment  of  the 
Court  of  King's  Bench,  given  for  the  plaintiff  below,  upon  a  demurrer  to  the 
defendants'  plea,  that  Court  having  in  effect  determined,  by  their  judgment,  that 
the  right  of  way,  under  which  the  defendants  below  have  justified  the  trespasses 
complained  of,  did  not  pass  under  the  indenture  of  release,  the  fine,  and  the 
reoovery,  set  out  in  the  defendants'  plea. 
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There  will  be  no  necessity  for  us  to  enter  into  the  discussion  of  the  princi- 
pies  of  law,  upon  which  the  judgment  of  the  Court  below  has  proceeded ;  with 
r^p'a^i  respect  to  which  principles  there  is  no  difference  in  opinion  ^between  this 
L  'J  Court  and  the  Court  of  King's  Bench.  We  all  agree  that,  where  there 
b  a  unity  of  seisin  of  the  land,  and  of  the  way  over  the  land,  in  one  and  the 
same  person,  the  right  of  way  is  either  extinguished  or  suspended,  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the  way ;  and  that,  after 
such  extinguishment,  or  during  such  suspension  of  the  right,  the  way  cannot 
pass  as  an  appurtenant  under  the  ordinary  legal  sense  of  that  word.  We  agree 
also  in  the  principle  laid  down  by  the  Court  of  King's  Bench,  that,  in  the  case 
of  a  unity  of  seisin,  in  order  to  pass  a  way  existing  in  point  of  user,  but  ex* 
tinguished  or  suspended  in  point  of  law,  the  grantor  must  either  employ  words 
of  express  grant,  or  must  describe  the  way  in  question  as  one  ^'used  and  enjoyed 
with  the  land "  which  forms  the  subject-matter  of  the  conveyance. 

But,  agreeing  thus  far  with  the  Court  below,  we  feel  ourselves  compelled  to 
differ  from  it  in  the  application  of  these  principles  to  the  present  case.  For  we 
think  the  intention  of  the  grantors  to  pass  the  way  in  question  to  the  owner  of 
the  Park  Hall  estate  appears  from  the  deed  itself,  and  that  there  are  words  con« 
taiued  in  that  deed  sufficient  to  carry  such  intention  of  the  parties  into  effect. 

It  appears  from  the  recitals  in  the  deed  that,  at  the  time  of  its  execution,  that 
is,  on  the  10th  of  November,  1812,  the  Park  Hall  estate,  in  respect  of  which 
the  right  of  way  is  claimed,  was  vested  in  the  two  sisters,  Maria  the  wife  of 
Thomas  Smallwood,  and  Elizabeth  Hector,  as  coparceners  in  fee,  claiming  by 
descent  from  their  father  Brooke  Hector ;  and  that  at  tho  same  time  the  Woods^ 
eaves  House  estate,  which  comprises  the  land  over  which  the  way  extends  and 
r*76*^1  ^^^^^  ^^^  ^"^^^  ^^®^'  ^mother,  was  vested  in  them,  as  tenants  in  com- 
*-  ''^  mon  in  tail  general,  under  a  settlement  made  upon  their  mother's  mar- 
riage with  their  father  Brooke  Hector. 

There  can  be  no  doubt,  therefore,  as  before  observed,  but  that  any  right  of 
way,  which  before  the  unity  of  seisin  of  these  two  properties  might  have  be- 
longed to  the  Park  Hall  estate,  over  the  lands  of  the  Woodseaves  House  Farm, 
became  suspended  in  law  from  the  moment  when  such  unity  of  seisin  com« 
meneed;  and  that  such  suspension  of  the  right  would  continue  until  the  unity 
of  seisin  should  cease  by  the  determination  of  the  estate  tail. 

It  appears,  however,  from  the  averment  in  the  plea,  which  is  admitted  by  the 
demurrer  to  be  true,  that,  long  before  and  at  the  time  of  the  making  of  the  said 
indenture,  &c.,  the  occupiers  for  the  time  being  of  the  Park  Hall  estate  had 
'^always  been  used  to  have  and  enjoy  a  certain  way,''  therein  described,  over 
the  closes  in  which,  &c.,  and  back  again,  "  for  the  convenient  use  and  occupation 
of  Park  Hall  aforesaid;"  and  that  such  way  had,  before  and  at  the  time  of  the 
making  of  the  said  indenture,  &c.,  <'  been  always  held,  used,  occupied,  and  en- 
joyed therewith."  And  that  this  was  the  very  same  way  in  dispute  between 
the  parties,  is  evident,  as  well  from  the  fact  that  the  defendants  justify  under 
it,  as  also  because  the  plaintiff  has  not  new  assigned  the  trespasses  as  having 
been  committed  out  of  and  beyond  this  way  so  described  in  the  plea. 

It  appears  therefore  judicially  to  the  Court  that  the  way  in  question  is  a  way 
that  has  always  existed  for  the  convenient  use  and  enjoyment  of  Park  Hall,  and 
has  always  been  held  and  occupied  and  enjoyed  therewith ;  that  is,  not  only  be- 
fore the  unity  of  seisin  of  the  land  and  way  over  it,  but  since  and  during  such 
r^631  *^^^y  ^^  ^seisin,  and  notwithstanding  the  legal  effect  of  it,  and  indeed 
^       -^  up  to  the  very  time  of  the  execution  of  the  deed. 

This  being  so,  the  reasonable  inference  must  be  that,  in  a  deed  making  a  par- 
tition between  the  two  sisters,  it  was  the  intention  of  the  contracting  parties 
that  each  sister  should  take  the  whole  of  the  estate  allotted  to  her  as  her  share, 
in  the  same  plight  and  condition,  as  to  all  its  conveniences  and  means  of  enjoy- 
ment, as  it  was  held  and  occupied  at  the  time  such  partition  was  made  j  and 
that  no  reason  can  be  suggested;  i  priori,  for  supposing  that  a  way  which  had 
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been  always  found  useful  and  convenient  for  the  enjoyment  of  the  Park  Hall 
estate,  and  which,  for  that  purpose,  had  been  always  held  and  enjoyed  by  the 
tenants  of  Park  Hall,  and  which  continued  so  to  be  up  to  the  very  time  of  the 
partition  made,  should  after  the  partition  cease  to  be  held  and  enjoyed  for  the 
same  purpose  by  that  sister  to  whom  Park  Hall  was  allotted.  Indeed,  so  strong 
is  that  inference,  that  authorities  are  not  wanting  to  show  that,  where  a  way 
has  been  extinguished  by  the  unity  of  seisin  of  two  estates,  by  the  partition  of 
the  two  the  way  is  revived.  Thus  it  is  laid  down  as  law,  in  1  Jenkins's  Cen* 
turies,  Ca.  37,  that  *'  a  way  is  extinguished  by  unity  of  possession,  and  is  re- 
vivable  afterwards  upon  a  descent  to  two  daughters,  where  the  land  through 
which,  &c.^  is  allotted  to  one ;  and  the  other  land  to  which  the  way  belonged,  is 
allotted  to  the  other  sister ;  and  this  allotment,  without  specialty,  to  have  the 
way  anciently  used,  is  sufficient  to  revive  it;"  and  to  the  same  point  is  the  an* 
thority  of  Bro.  Abr.,  title  Extinguishment,  15,  with  this  difference  only,  that 
he  adds  ''  tamen  videtur  que  est  novel  chimin." 

But,  independentlv  of  this  general  inference  of  intention,  resulting  firom  the 
object  of  the  parties  being  *that  of  effecting  a  partition,  we  think  the  in-  r^Yg^-i 
tention  of  the  parties,  that  the  way  should  pass,  is  to  be  inferred  more  ^  -^ 
particularly  from  the  frame  and  texture  of  the  deed  itself. 

For  the  grantors  convey  to  Huxley,  the  grantee,  the  lands  comprised  in  Park 
Hall,  and  the  lands  comprised  in  Woodseaves  House  Farm,  and  all  ways,  paths, 
^< passages,"  &c.,  ''to  the  said  several  messuages,"  lands,  and  hereditamenta 
^'  belonging  or  in  any  wise  appertaining,  or  therewith  usually  held,  used,  occa- 
pied,  or  enjoyed,  or  accepted,"  &c.,  ''  as  part,  parcel,  or  member  thereof." 
Huxley  therefore  takes,  under  the  latter  words,  the  way  in  question,  which,  a4v 
cording  to  the  allegation  in  the  pleadings,  was  held  and  enjoyed  with  Park 
Hall :  and  we  can  assign  no  object  for  which  this  way  could  have  been  granted 
to  him,  except  it  was  intended  to  pass  it  through  him  with  the  land  itself,  upon 
the  several  uses  which  are  subsequently  declared  as  to  Park  Hall 

Upon  the  first  head,  therefore,  we  think  the  intention  of  the  grantors  to  pass 
this  way  sufficiently  appears ;  and  that  the  only  question  is,  whether  there  are 
words  in  the  release  sufficient,  upon  their  legal  construction,  to  pass  such  right 
of  way.  Now  the  deed  of  release,  after  describing  the  premises  intended  to  be 
conveyed  in  the  terms  before  adverted  to,  proceeds  in  the  habendum  thus : — 
**  To  hold  the  said  messuages  or  tenements  called  Park  Hall  and  Park  House, 
with  the  buildings,  lands,  and  hereditaments  thereunto  belonging,  thereby  be- 
fore granted  and  released,  and  expressed  and  intended  so  to  be,  and  every  part 
and  parcel  thereof,  with  their  and  every  of  their  appurtenances,"  unto,  the  said 
Thomas  Huxley  and  his  heirs,  to  such  uses  as  are  therein  declared.  The  deed 
then  contains  a  covenant,  on  the  part  *of  Smallwood,  that  he  and  his  1-^7^5-1 
wife  would  levy  a  fine  of  the  Park  Hall  and  Park  House  estate,  and  that  ■-  -^ 
the  said  fine  so  to  be  levied  ''  of  the  said  several  messuages  or  tenements,  lands, 
hereditaments,  and  premises  thereby  before  granted  and  released,  or  expressed 
or  intended  so  to  be,"  should  enure,  and  that  the  said  Thomas  Huxley  aad  his 
heirs  should  stand  seised  of  all  the  same  messuages  or  tenements,  lands,  here- 
ditaments, and  premises,  and  every  of  them,  and  of  every  part  thereof,  with  the 
appurtenances,  to  the  several  uses,  &c.,  thereinafter  declared  of  and  concerning 
the  same  respectively  (that  is  to  say),  as  to,  for,  and  concerning  the  whole  of 
the  said  messuages  ana  tenements  called  Park  Hall  and  Park  House,  with  the 
buildings,  lands,  hereditaments,  and  appurtenances  thereunto  respectively  be- 
longing, to  the  use  of  such  person,  &c.  And  we  think  that  the  word  "  appur- 
tenances," where  it  occurs  in  that  part  of  the  habendum  which  relates  to  the 
Park  Hall  estate,  and,  again,  where  it  occurs  in  the  declaration  of  the  uses  of 
the  fine,  is  not  confined  to  that  which  is  in  legal  strictness  an  appurtenant,  such 
as  an  easement,  the  enjoyment  whereof  has  never  been  interrupted  by  unity  of 

Eossession  or  extinguished  by  unity  of  seisin,  but  that  it  will  let  in  and  compre- 
end  the  right  of  way  which  has  been  "  usually  held,  used,  occupied  or  en- 
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joyed''  with  the  Park  Hall  and  Park  House  estate,  as  above  expressed  in  the 
operative  part  of  the  deed  itself,  that  is,  the  very  way  which  is  now  in  dispute. 
The  deed  itself  forms  a  glossary  for  the  word,  by  which  glossary  it  is  to  be  in* 
terprcted.  (See  the  cases  to  this  point  well  collected  in  the  argument  of  counsel 
in  the  case  of  The  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  B.  &  Aid.  637.) 
r*7661  *^^  ^^  ^^°  urged  in  argument  that,  even,  if  the  word  <<  appurte- 
■-  -'  nances"  is  capable  of  receiving  a  more  enlarged  meaning  from  the  con- 
text, yet  the  way  in  and  over  the  lands  of  the  Woodseaves  estate  did  not  and 
could  not  pass  by  those  general  woids,  for  the  soil  itself  of  both  the  estates 
passed  to  the  same  trustee.  But  to  this  it  appears  to  us  to  be  a  sufficient  an- 
swer, that,  whilst  the  Woodseaves  lands  are  conveyed  to  Huxley  to  the  use  of 
him  and  his  heirs,  to  the  intent  that  he  may  suffer  a  common  recovery,  no  estate 
whatever  is  conveyed  to  him  in  the  Park  Hall  estate,  but  he  is  a  mere  releasee 
to  uses  only.  And,  with  respect  to  such  releasee,  it  is  a  known  doctrine  that, 
nnoe  the  statute,  he  takes  no  interest  whatever  in  the  land  ;  that  on  his  account 
it  can  neither  escheat  nor  be  forfeited ;  nor  is  it  subject  either  to  dower  or  cur- 
tesy on  account  of  his  momentary  seisin.  And  we  know  of  no  authority,  and 
without  it  there  is  no  reason  for  holding,  that  such  momentary  seisin  of  the  land 
shall  operate  to  extinguish  a  right  of  way  by  unity  of  seisin. 

We  therefore  think  we  only  construe  the  deed  so  as  to  carry  into  effect  the 
manifest  intention  of  the  parties,  when  we  hold  the  words  of  it  to  be  sufficient^ 
when  explained  by  the  context,  to  carry  the  right  of  way  in  dispute  to  the  grantee 
of  the  Park  Hall  and  Park  House  estate;  and  we  think  ourselves  justified  in 
such  construction  according  to  the  well  known  principle,  ^<  benign^  faciendte  sunt 
interpretationes  chartarum,  ut  res  magis  valeat  quam  pereat." 

On  these  grounds  we  give  judgment  of  reversal.  Judgment  reversed. 


End  op  Hilaby  Vacation. 
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The  Judges  who  usually  sat  in  Banc  this. term  werOy 

Lord  DENMAN,  C.  J.,  PATTESON.  J., 

LITTLEDALE,  J.,  COLERIDGE,  J. 


REGULA  GENERALIS. 

Easter  Term,  1836. 

(Read  in  Court,  Monday,  April  18th.) 

It  is  ordered,  That  the  several  Masters  and  Prothonotaries  for  the  time 
being  of  the  Courts  of  Bang's  Bench,  Common  Pleas,  and  Exchequer,  respec- 
tively, together  with  Thomas  Adlington,  Jonathan  Brundrett,  George  Frere,** 
James  William  Ereshfield,  James  Hall,  *Bryan  Holme,  William  Lowe,  r«7oo-| 
Edward  Rowland  Pickering,  Samuel  White  Sweet,  William  Tooke,  «-  '  - -* 
Richard  Whitcj  and  Edward  Archer  Wilde,  gentlemen,  attorneys,  be  and  the 
same  are  hereby  appointed  examiners  for  one  year  now  next  ensuing,  to  examine 
all  such  persons  as  shall  desire  to  be  admitted  attorneys  of  all  or  either  of  the 
said  Courts,  from  and  after  the  last  day  of  this  present  term,  and  that  any  five 
of  the  said  examiners,  one  of  them  being  one  of  the  said*  Masters  or  Prothono- 
taries, shall  be  competent  to  conduct  the  said  examination  in  pursuance  of  and 
subject  to  the  provisions  of  the  rule  of  all  the  said  courts  made  in  this  behalf 
in  Hilary  term  last  past. 

Signed,  Denman,  W.  Bolland, 

N.  C.  TiNDAL,     J.  B.  Bosanquet, 
Abinqer,  E.  H.  Alderson, 

J.  A.  Park,         J.  Patteson, 

J.  LiTTLEDALE,     J.  GURNET, 

J.  Vauohan,      J.  Williams, 
J.  Parke,  J.  T.  Coleridge. 
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KEGULATIONS 

Approved  by  the  Judges  in  Easter  term,  1836, 

For  tbe  Examination  of  Persons  applying  to  be  admitted  as  Attorneys  of  the 
Courts  of  King's  Bench,  Common  Pleas,  or  Ezohequer,  pursuant  to  the  Rule 
of  Court  made  in -Hilary  Term,  1836. 

Whsrhab,  by  a  rule  of  the  Courts  of  King's  Benoh,  Common  Pleas,  and 
Exchequer,  made  in  Hilary  term,  1836,  it  was  ordered  that  the  several  Masters 
r^TAon  ''^^  ^Prothonotaries,  &c.  [reciting  fiule  Hil.  T.  6  W.  4,  antd,  p. 
L  7^yj  744]. 

And  whereas,  by  a  rule  of  all  the  said  Courts  made  in  this  present  Easter 
term,  it  was  ordered,  that  the  several  Masters  and  Prothonotaries  for  the  time 
bemg  of  the  said  courts  respectively,  together  with  Thomas  Adlington,  &c. 
[reciting  Rule  of  this  term,  ante,  p.  767] ; 

In'pursuance  of  the  said  Rules,  the  following  regulations  for  conducting  the 
Bud  examinations  have  b^en  submitted  to,  and  approved  by,  the  Judges  of  the 
said  Courts': 

I.  That  eveiy  person  applying  to  be  admitted  an  attorney  of  any  of  the  said 
courts,  pursuant  to  the  said  Rules,  shall,  within  the  first  seven  days  of  the  term 
in  which  he  is  desirous  of  being  admitted,  leave,  or  cause  to  be  left,  with  the 
secretary  of  the  said  Incorporated  Law  Society,  his  articles  of  clerkship  duly 
stamped,  and  also  any  assignment  which  may  have  been  made  thereof,  together 
with  answers  to  the  several  questions  hereunto  annexed,  signed  by  the  applicant, 
and  also  by  the  attorney  or  attorneys  with  whom  he  shall  have  served  his  olerk- 
Bhip. 

U.  That,  in  case  the  applicant  shall  show  sufficient  cause,  to  the  satisfaction 
of  the  examiners,  why  the  first  regulation  cannot  be  fully  complied  with,  it  shall 
be  in  the  power  of  the  said  examiners,  upon  sufficient  proof  being  given  of  the 
same,  to  dispense  with  any  part  of  the  first  regulation  that  they  may  think  fit 
and  reasonable. 

HI.  That  every  person  applying  for  admission  shall  also,  if  required,  sign 
and  leave,  or  cause  to  be  left,  with  the  secretary  of  the  said  society,  answers  in 
r*7701  ^^^^°&  ^  ^^^^  other  written  or  printed  questions  as  shall  be  ^proposed 
■-  -'by  the  said  examiners  touching  his  said  service  and  conduct ;  and  shall 
also,  if  required,  attend  the  said  examiners  personally,  for  the  purpose  of  giving 
farther  explanations  touching  the  same ;  and  shall  also,  if  required,  procure  the 
attorney  or  attorneys  with  whom  he  shall  have  served  his  clerkship  as  aforesaid, 
to  answer,  either  personally  or  in  writing,  any  questions  touching  such  service 
or  conduct,  or  shall  make  proof  to  the  satisfaction  of  the  said  examiners  of  his 
inability  .to  procure  the  same. 

lY .  That  every  person  so  applying  shall  also  attend  the  said  examiners  at  the 
hall  of  the  said  society,  at  such  time  or  times  as  shall  be  appointed  for  that  pur- 
pose, pursuant  to  the  said  rule,  as  the  said  examiners  shall  appoint,  and  shall 
answer  such  questions  as  the  said  examiners  shall  then  and  there  put  to  him,  by 
written  or  printed  papers,  touching  his  fitness  and  capacity  to  act  as  an  attorney. 

V.  That,  upon  compliance  with  the  aforesaid  regulations,  and  if  the  major 
jpart  of  the  said  examiners,  actually  present  at  and  conducting  the  said  examina- 
tion (one  of  them  being  one  of  the  said  Masters  or  Prothonotaries),  shall  be 
satisfied  as  to  the  fitness 'and  capacity  of  the  person  so  applying  to  act  as  an 
attorney,  the  said  examiners  so  present,  or  the  major  part  of  them,  shall  certify 
the  same  under  their  hands  in  the  following  form,  viz.: 

In  pursuance  of  the  rules  made  in  Hilary  and  Easter  terms,  1836,  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  we,  being  the  major 
part  of  the  examiners,  actually  present  at,  and  conducting  the  examination  of 
A.  B.,  of,  &c.,  do  hereby  certify,  that  we  have  examined  the  said  A.  B.  as 


340                          4  Adolphus  &  Ellis.  [770 

required  by  the  said  '^'rules,  and  we  do  testify  that  the  said  A.  B.  is  fit  pic>j<Ti-| 

and  capable  to  act  as  an  attorney  of  the  said  courts.  ^       -' 

Den  MAN,  W.  BOLLAND 

n.  c.  tindal,  j.  b.  bosanquet, 

Abinoer,  E.  H.  Alderson, 

J.  A.  Park,  J.  Pattkson, 

J.  LiTTLBDALE,  J.  GURNEY, 

S.  Gaseleb,  J.  ^Williams, 

J.  YaUGHAN,  J.  T.  COLBRIDOE. 

J.  Parke, 


QUESTIONS   AS   TO   DUE   SERVICE, 
To  be  answered  by  the  Clerk. 

I.  What  was  your  age  on  the  day  of  the  date  of  your  articles? 

II.  Have  you  serTed  the  whole  term  of  your  articles  at  the  office  where  the  attorney 
or  attorneys,  to  whom  you  were  articled  or  assigned,  carried  on  his  or  their  business! 
and,  if  not,  state  the  reason. 

in.  Have  you  at  any  time  during  the  term  of  your  articles  been  absent  without  the 
permission  of  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ?  and,  if 
BO,  state  the  length  and  occasions  of  such  absence. 

IV.  Have  you,  during  the  period  of  your  articles,  been  engaged  or  concerned  in  any 
profession,  business,  or  employment,  other  than  your  professional  employment  as  clerk 
to  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ? 

v.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  concerned,  and 
for  how  long  time,  in  any  and  what  profession,  trade,  business,  or  employment,  other 
than  the  profession  of  an  attorney  or  solicitor  7 

QUESTIONS  AS    TO    DUE    SERVICE, 
To  be  answered  by  the  Attorney. 

I.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where  you  carry  on 
your  business  ?  and,  if  not,  state  the  reason  ? 

II.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been  absent  with- 
out your  permission  ?  and,  if  so,  state  the  length  and  occasions  of  such  absence. 

III.  *Has  the  said  A.  6.,  during  the  period  of  his  articles,  been  engaged  or  con-  r^Tjoi 
cerned  in  any  profession,  business,  or  employment  other  than  his  professional  L  ' '  •> 
employment  as  your  articled  clerk  ? 

IV.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with  the  exceptions 
aboTe  mentioned,  been  faithfully  and  diligenUy  employed  in  your  professional  business 
of  an  attorney  or  solicitor  ? 

V.  Has  the  said  A.  B.  since  the  expiration  of  his  articles,  been  engaged  or  concerned, 
and  for  how  long  time,  in  any  and  what  profession,  trade,  business,  or  employment 
other  than  the  profession  of  an  attorney  or  solicitor  ? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully  serred  under  his 
articles  of  clerkship  (or  assignment,  as  the  case  may  be)  bearing  date,  &e.,  for  the  term 
therein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be  admitted  an  attorney. 


In  the  Common  Law  Courts,  at  the  Judges'  Chambers,  and  at  all  the  Law  Offices,  the 
following  notice  was  posted  up : — 

Examination  of  Attorneys  under  the  Rules  of  Hilary  and  Easter  Terms,  1886. 

The  articles  of  clerkship  and  answers  to  questions  touching  the  due  serrice  and  good 
conduct  of  persons  applying  to  be  admitted  attorneys,  are  to  be  left  with  the  secrettry 
of  the  Incorporated  Law  Society,  at  the  hall  in  Chancery  Lane,  within  the  first  seren 
days  of  term  (viz.  between  the  28d  and  80th  of  May  inclusiTc). 

The  first  examination  will  take  place  at  the  hall  of  the  Incorporated  Law  Society,  on 
Saturday  the  4th  of  June,  and  commence  at  ten  o'clock  in  the  forenoon.  The  applicants 
are  required  to  attend  in  the  hall  at  half  past  nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to  the  secretary. 
17th  May,  1886.  R.  Macqbah. 
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[•773]  *Ex  parte  CHAPMAN,  Esquire.    April  15. 

The  Coart  will  not  grant  a  orimlnal  infonnation  for  calling  a  magistrate  a  liar,  acouBing 
him  of  misconduct  in  reference  to  his  having  absented  himself  from  an  election  of 
clerk  to  the  magistrates,  and  threatening  a  repetition  of  the  same  language  whenever 
each  magistrate  came  into  the  town,  unless  Uiere  appear  an  intention  to  provoke  a 
breach  of  the  peace. 

*Sir  John  Campbellf  Attorney-General,  on  behalf  of  John  Chpaman, 
Esquire,  a  magistrate  of  the  borough  of  Bridgewater,  moved  for  a  rule 
to  show  cause  why  a  criminal  information  should  not  issue  against  John 
William  Trevor  and  his  son.  The  son  had  held  the  place  of  clerk  to  the  ma- 
^strates  of  the  borough,  up  to  February  last,  when  the  other  magistrates,  in  Mr. 
Chapman's  absence,  elected  another  person  to  fill  the  office.  Trevor,  the  father, 
subsequently  complained  in  violent  terms  to  Mr.  Chapman  of  the  transaction, 
and  repeatedly  called  him  a  liar,  and,  in  the  presence  of  several  persons,  said 
that  he  was  unfit  to  be  a  magistrate,  and  added  that  he  should  hear  the  same 
every  time  he  came  into  the  town.  It  was  also  sworn  that  Trevor,  the  son,  had 
stated  that  Mr.  Chapman  had  absented  himself  from  the  election  on  purpose. 
riiord  Denman,  C.  J.  How  could  you  frame  an  indictment  on  these  facts  ?] 
They  would  support  a  charge  that  the  two  conspired  to  defame  Mr.  Chapman's 
character  as  a  magistrate.  There  is  at  all  events  evidence  for  a  jury,  that  the 
words  were  spoken  of  him  in  his  character  of  magistrate ;  and  it  may,  therefore, 
be  laid  as  a  misdemeanor,  independently  of  the  conspiracy.  It  certainly  is  not 
alleged  that  there  was  an  intent  to  provoke  a  breach  of  the  peace. 

Lord  Denman,  C.  J.  I  think  it  would  not  be  proper  to  grant  this  rule.  I 
r*77i.1  ^^  °^^  ^^  ™^  ^^^  clearly  enough  *to  treat  this  as  a  misdemeanor.  I 
I  *  *  -^  recollect  a  case  where  a  rule  was  granted  for  words  spoken  against  a 
magistrate,  which  was  afterwards  discharged,  because  they  appeared  to  be  spo- 
ken with  reference,  not  to  his  conduct  as  a  magistrate,  but  to  his  voting  as  an 
elector  to  some  office.  In  the  present  case  I  at  first  thought  the  tendency  of 
the  words  had  been  to  provoke  a  breach  of  the  peace. 

Pattsson  and  Colebidge  Js.,^  concurred.  Rule  refused. 

'  LiTTLiDALi,  J.  was  absent  on  the  Western  oirouit. 


HOPKINS  r.  JAMES  CROWE.     April  16. 

A  hired  driver  of  the  cabriolet,  having  brought  home  the  horse  apparently  much  ill-used 
by  him,  the  owner's  son  Tin  the  owner's  absence)  called  in  a  policeman,  and  told  him  that 
the  driver  had  ill-used  tne  horse.  The  policeman  said  that,  if  the  complainant  charged 
the  driver  with  cruelty  to  the  horse,  he  would  take  him  into  custody ;  the  complainant 
said,  **  I  do ;"  and  the  policeman  apprehended  the  driver,  under  stat.  6  &  6  W.  4,  c.  59, 

8.9. 

Held,  that  the  complainant  must  be  considered,  not  as  a  party  giring  information  to 
the  officer  in  consequence  of  which  he  was  arrested,  but  as  a  principal  causing  the 
arrest  to  be  made;  and  that  he  was  not  entitled  to  notice  of  action,  which  the  statute 
requires  to  be  given  to  persons  sued  for  anything  done  in  pursuance  of  it. 

Trespass  for  assaulting  and  seizing  plaintiff,  compelling  him  to  go  to  a  sti^ 
tion-house  of  the  police,  and  imprisoning  him  there.  Plea,  Not  Guilty.  On 
the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex  after  last  term, 
it  appeared  that  the  defendant's  father,  Robert  Crowe,  a  proprietor  of  cabriolets, 
bad  employed  the  plaintiff  as  a  driver :  that  the  plaintiff  one  night,  at  a  late  hour, 
having  been  out  with  a  cabriolet  and  horse  belonging  to  Robert  Crowe,  brought 
the  horse  home  much  distressed,  and  apparently  ill-used :  that  the  defendant, 
who  was  sitting  up  (in  the  absence  of  his  father),  called  in  a  policeman  and 
r^jert  said  to  him,  *^*  Here  is  a  man  who  has  brought  me  home  no  money,  and 
^  ^  has  ill-used  my  horse ;  I  shall  give  him  in  charge  :'*  that  the  policeman 
■aid  he  could  have  nothing  to  do  with  the  money,  but  that,  if  the  defendant 
charged  the  plaintiff  with  cruelty  to  the  horse,  he  would  take  him  into  custody: 
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that  the  defendant  said,  <<  I  do/'  and  the  policeman  therenpon  took  the  plaintiff 
to  the  station-house,  where  the  defendant  charged  him  before  the  inspector  with 
ill-using  the  horse.  Sir  F,  Pollock,  for  the  defendant,  submitted  that,  if  he 
had  a  bon&  fide  intention  to  act  under  the  statute  5  &  6  W.  4,  c.  59,  sects.  2  and 
9,  he  was  entitled  to  notice  of  action  under  sect.  19  :^  and  further,  that  the  acts 
done  by  him  were  justified  by  sect.  9.  The  Lord  Chief  Justice  held  that  the 
defendant,  not  being  the  owner  of  the  horse,  wag  not  within  the  protection  of 
the  act,  or  entitled  to  notice,  if  he  had  directed  the  constable  to  apprehend  the 
plaintiff.  His  Lordship  refused  to  put  the  question  of  *bonA  fides  to  pttyy^-i 
the  jury,  but  told  tbem  that,  if  the  defendant  had  not  directed  the  con-  ^  -* 
stable  to  apprehend,  but  had  merely  given  him  information,  he  was  entitled  to  a 
verdict.     The  jury  found  for  the  plaintiff,  damages  5^. 

Sir  F,  PbUock  now  moved,  by  permission,  for  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered.  The  defendant  might  reasonably  suppose  that 
he  was  acting  under  the  statute ;  and  he  was  therefore  entitled  to  notice.  If  he 
had  been  the  owner,  he  would  himself  have  been  warranted  in  apprehending  the 
plaintiff.  But  any  person  may  give  information  to  an  officer  for  the  purpose  of 
causing  an  offender  against  the  act  to  be  apprehended ;  and  the  defendant, 
though  not  present  at  the  ill  usage,  was  justified,  by  what  he  saw,  in  making  a 
charge  against  the  plaintiff.  If,  in  so  doing,  he  did  not  use  sufficient  caution 
and  particularity,  he  was  still  acting  in  pursuance  of  the  statute,  and  entitled  to 
the  protection  of  notice,  even  if  he  was  not  altogether  justified.  Pratt  v.  Hill- 
man,  4  B.  &  C.  269,  where  the  defendant,  having  proceeded  erroneously  under 
the  Building  Act,  14  O.  3,  c.  78,  was  held  entitled  to  notice  under  that  act,  is 
a  similar  case  in  principle.  [Patteson,  J.  The  persons  justified  by  sect.  9 
of  this  act  are  a  constable  or  the  owner,  acting  upon  view  or  information  given 
as  is  there  pointed  out.  It  is  not  under  the  statute  that  persons  are  enabled  to 
give  information )  any  one  might  do  that  at  common  law.]  At  least,  if  a  party 
give  it,  but  without  sufficient  particularity,  he  is  not,  therefore,  liable  to  an 
action  for  false  imprisonment.  [Patteson,  J.  Your  argument  would  come  to 
this,  that  the  action  ought  to  have  been  for  maliciously  charging  the  plaintiff.] 
The  ^question  is,  whether  the  defendant  really  intended  to  act  under  ^41777-1 
the  statute.  The  word  'information"  must  be  taken  in  the  popular,  *-  -^ 
not  the  legal  sense. 

Patteson,  J.'  This  case  is  very  clear.  It  was  proved  that  the  defendant 
not  onlv  told  the  officer  something  which  he  professed  to  know,  but  took  upon 
himself  to  direct  the  officer  to  apprehend  the  plaintiff.  He  made  the  officer  his 
servant  for  that  purpose ;  and  he  is,  therefore,  liable  in  trespass.  Then  is  he 
entitled  to  the  protection  of  the  statute  ?  Section  9  of  stat  5  &  6  W.  4,  c.  59, 
extends  only  to  an  officer,  or  the  owner  of  an  animal  ill  treated,  acting  upon 
view  or  information.  The  defendant  was  neither  officer  nor  owner.  It  is  said, 
that  he  was,  nevertheless,  entitled  to  the  protection  of  notice,  because  he  acted 
bonft  fide.     But  to  what  extent  would  such  a  rule  go  ?  For  example,  by  a  late 

'  Stat  6  &  6  W.  4,  0.  69,  a.  2,  imposes  penalties  (to  be  recovered  on  conviction  before  a 
justice)  upon  persons  wantonly  and  omelly  ill-treating  any  horse,  &c. 

Sect  9,  is  as  follows: — *<And  for  the  more  easy  and  effectual  apprehension  of  aU 
offenders  against  this  act,  be  it  further  enacted,  That  when  and  so  often  as  anj  of  the 
said  offences  shall  happen  it  shall  and  may  be  lawful  to  or  for  any  constable  or  other 
peace  officer,  or  for  the  owner  of  any  such  cattle  or  animal,  upon  view  thereof,  or  upon 
the  information  of  any  other  person  (who  shall  declare  his,  her,  or  their  name  or  names 
and  place  or  places  of  abode  to  the  said  constable  or  other  peace  officer),  to  seixe  and 
secure  by  the  authority  of  this  act,  and  forthwith  and  without  any  other  authority  or 
warrant  to  conyey  any  such  offender  before  any  one  justice  of  the  peace  within  whose 
jurisdiction  the  offence  shall  haye  been  committed,  to  be  dealt  with  according  to  law." 

Sect.  19,  enacts,  that  in  all  actions  '<  for  anything  done  in  pursuance  or  under  the  au- 
thority of  this  act,"  fourteen  days'  notice  in  writing  of  such  action  and  the  cause  thereof, 
shall  be  giyen  to  the  defendant,  who  may  plead  the  general  issue  and  give  this  act  and 
any  other  matter  in  evidence;  and,  if  notice  of  such  action  shall  not  have  been  giyen  in 
manner  aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant 

'  LiTTLaoALB,  J.,  was  absent    See  page  774,  antS. 
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act  as  to  game,  persons  trespassing  on  lands  may,  in  certain  cases,  be  arrested 
by  the  occapier  of  ^  the  land  or  his  servant,  or  other  persons  having  certain  au- 
thorities; and,  in  actions  for  anything  done  in  pursuance  of  that  act,  notice  of 
action  is  required,  and  other  restrictions  are  imposed,  1  &  2  W.  4,  c.  32,  ss.  31, 
47.  According  to  the  argument  used  to-day,  a  person  not  being  owner  or  oc- 
capier of  tiie  lands,  nor  otherwise  authorized,  but  thinking  himself  entitled  to 
act,  might  arrest  a  trespasser,  and,  if  sued,  insist  upon  the  protections  of  the 
statute.  In  Pratt  t;.  Hillman,  4  B.  &  G.  269,  the  defendant  was  the  party  de- 
scribed by  section  42  of  the  Building  Act,  14  G.  3,  c.  78,  and  having  the  right 
to  proceed  under  that  clause,  though  he  had  taken  a  wrong  step ;  he  was  con- 
r*7781  ^^^^°^^J  GQti^lccL  to  ^notice  under  section  100  of  the  same  act.  The 
I-       ^  defendant  here  is  not  the  person  described  by  stat.  5  &  6  W.  4,  o.  59, 

B.9. 

GoiiEEUDOE,  J.  It  is  not  necdssary  to  infringe  upon  the  case  of  Pratt  v.  Hill- 
man,  4  B.  &  C.  269,  or  upon  many  others  which  show  that,  where  a  person  has 
actually  proceeded  under  a  statute  giving  the  kind  of  protection  here  claimed, 
he  is  entitled  to  the  benefit  of  such  statute,  if  he  bon&  fide  intended  to  act  in 
pursuance  of  it.  Here,  the  defendant  is  not  brought  within  the  act.  If  he  had 
been  a  mere  informer,  sued  as  having  given  a  defective  or  overcharged  infor- 
mation, he  might  have  been  protected,  acoordiuff  to  the  argument  used  to-day : 
but  he  was  a  principal,  making  an  arrest  by  the  hand  of  the  police  officer. 

Lord  DsNMAN,  C.  J.  I  think  that  a  verdict  contrary  to  that  given  would 
have  been  wrong.  The  words  used  by  the  defendant  were,  in  effect,  a  direction 
to  the  officer  to  arrest;  and  the  defendant  was  not  the  description  of  person 
aathorised  by  the  statute  to  arrest,  or  entitled  to  protection  according  to  the 
eases  which  nave  been  referred  to.  The  ninth  section  applies  only  to  an  owner 
or  peace-officer  himself  seeing  the  nuisance  of  cruelty  committed,  or  having  in- 
formation of  it  from  another  person,  as  directed  by  the  statute.  But  the  in- 
formation meant  is  not  the  kind  of  communication  made  in  this  case :  it  is  to  be 
a  substitute  for  view.  To  say,  "  I  charge  this  person  with  cruelty  to  the  horse," 
is  giving  no  information.  Eule  refused. 


[*779]  *In  the  Matter  of  HANCOCK.     AprUlQ. 

The  Court  allowed  an  attorney  to  be  admitted  without  a  full  term's  notice,  where  all  the 
other  requisites  had  been  complied  with,  and  it  appeared  to  be  essential  to  his  in- 
terests in  his  profession,  that  he  should  sail  for  India  before  the  regular  time  of  notice 
would  expire.  The  application  was  made  on  the  second  day  of  the  term,  and  achnis- 
sion  was  ordered  to  be  on  the  last  day  of  the  same  term. 

Sir  W,  W.  /b^Zeef  applied  that  Qeorge  Hancock  might  be  admitted  an  attorney 
of  this  Court  on  the  last  day  of  this  term,  without  giving  a  full  term's  notice. 
It  appeared  that  G.  H.  had  served  his  time  under  articles,  that  he  had  intended 
to  leave  England  about  the  end  of  next  Trinity  term,  for  the  purpose  of  prac- 
tisiog  as  an  attorney  in  the  superior  courts  at  Bombay;  for  which  purpose  it 
was  essential  that  he  should  be  admitted  in  a  superior  court  in  this  country : 
that  his  brother  (from  circumstances  mentioned  in  the  affidavit)  was  obliged  to 
proceed  to  Bombay  speedily,  and  had  taken  his  passage  on  board  a  ship  which 
was  under  an  engagement  to  the  East  India  Company  to  sail  on  the  9th  of  May 
next  (last  day  of  Easter  term),  and  that  the  brother  would,  during  the  voyage, 
instruct  0.  H.  in  the  Hindostanee  language,  which  would  be  of  great  service  to 
him  in  his  profession.  Other  circumstances  were  stated,  showing  that  it  was 
important  to  Q-.  H.  in  his  profession,  to  accompany  his  brother  on  the  voyage; 
tnd  it  was  further  stated  that  the  brother  would  be  obliged  to  quit  Bombay  im- 
mediately on  his  arrival.  Notices  had  been  affixed  at  the  King's  Bench  Office, 
at  the  Judges'  chambers,  and  on  the  outside  of  the  Court,  and  had  been  left 
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with  the  secretary  of  the  Incorporated  Law  Society,  stating  thensual  partioulars, 
and  also  the  intention  to  make  this  application.  The  application  had  been 
made  before  Patteson,  J.,  at  chambers ;  but  the  learned  Judge  doubted  whether 
he  had  *the  requisite  power  at  chambers.  Sir  W.  W.  FoUett  now  re-  r^^o/)-! 
ferred  to  Ex  parte  Hulme,  4  Dowl.  P.  C.  88.  L  '®"J 

Per  Curiam.^  Ordered,  that  the  said  Oeorge  Hancock  be  sworn,  enrolled, 
and  admitted^  an  attorney  of  this  Court,  on  the  last  day  of  this  term,  upon  pro- 
ducing all  the  necessary  documents  for  that  purpose. 

>Lord  Dbnman,  C.  J.,  Pattbbon,  and  Coleridge,  Js. 


In  the  Matter  of  RIDLEY.     AprU  18. 

A  party  applying,  on  the  first  day  of  Easter  term,  to  be  admitted  an  attorney  in  that 
term,  had  affixed  his  notices  in  a  name  which  he  had  taken  since  the  expiration  of  his 
articles,  having  served  in  another  name,  to  which  his  notices  did  not  refer.  The  Court 
allowed  him  to  be  admitted,  after  affixing  notices  in  both  names  for  the  rest  of  Baster 
term. 

On  the  first  day  of  this  term*  W.  H,  WaUon  applied  for  the  admission  of  aa 
attorney  during  the  term.  After  the  service  under  his  articles,  he  had,  in  May 
1835,  changed  his  name  from  that  which  he  bore  during  the  service,  to  Ridley, 
and  had  always  been  known  and  done  all  acts  since  by  that  name.  He  had 
subsequently  fixed  up  his  notices  under  the  name  of  Ridley,  without  any  refe* 
rence  to  his  former  name.  There  did  not  appear  to  be  any  reason  to  suppose  that 
he  had  not  acted  bon&  fide.  W,  H,  Watton  contended  that  this  was  a  compli- 
ance with  the  rule  of  T.  31 G.  3, 4  T.  R.  379,  which  uses  only  the  word  "  name." 

Cur,  €uiv,  vuli. 

This  day.  Lord  Denman,  C.  J.,  said  that  the  party  might  fix  up  notices 
stating  both  names,  to  remain  during  the  whole  of  this  term,  and,  if  no  caveat 
was  then  entered,  he  might  be  admitted  at  the  end  of  the  term. 

'Before  Lord  Dxnman,  C.  J.,  Pattxson,  and  Colbbidgk,  Js. 


*In  the  Matter  of  PRANGLEY.    April  18.  [*781] 

Three  days*  notice  must  be  given  to  the  Master,  under  the  rale  of  Hil.  6  W.  4,  by  per- 
sons applying  to  be  admitted  attorneys,  exclusive  of  the  day  on  which  the  notice  is 
given,  and  of  the  first  day  of  the  term  to  which  it  relates. 

NoTlOK  had  been  given  to  the  Master,  by  Prangley,  on  the  12th  of  this 
month,  of  his  intention  to  apply  for  admission  as  an  attorney  in  next  term. 
The  Master  received  the  notice,  but  was  doubtful  as  to  its  validity,  term  begin- 
ning on  the  15th,  and  the  rule  of  H.  6  W.  4,  s.  5,  Ante,  747,  requiring  three 
days'  notice  at  the  least  before  the  commencement  of  the  term.  The  case  was 
mentioned  to  the  Court,  at  the  Master's  suggestion,  on  the  first  day  of  this 
term,  by 

Steevy  who  contended  that  the  notice  was  given  in  good  time,  and  referred  to 
the  rule  H.  2  W.  4,  VIII.  3  B.  &  Ad.  393,  as  showing  that  one  day  should  be 
taken  inclusively  and  the  other  exclusively,  and  stated  that  the  applicant  had 
acted  bon&fide  upon  such  a  construction  of  the  rule  H.  6  W.  4.  [Lord  Djsnman^ 
G.  J.     We  will  confer  with  the  other  Judges.]  Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  now  said.  In  the  present  case  we  will  consider  the  three 
days,  one  inclusive  and  the  other  exclusive,  as  a  sufficient  notice :  but  in  the 
future  there  must  be  three  clear  days,  at  the  least,  between  the  day  on  which 
the  notice  was  given,  and  the  first  day  of  the  term  to  which  it  relates. 
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[*782]  *DOE  on  the  Demise  of  OGLE  and  Others  v.  VICKER8.   April  18. 

y.  mortgaged  land  in  fee  to  0. ;  afterwards,  and  while  T.  remained  in  possession,  S. 
elaiming  by  a  title  anterior  to  the  mortgage,  brought  ejectment  against  V.,  and  a  yer- 
diet  was  taken  against  him  by  consent,  subject  to  arbitration  as  to  what  lease  8. 
ehottld  grant  to  Y.  S.  granted  a  lease  to  V.,  in  pursuance  of  the  award  made.  Held, 
that  y.  could  not  set  up  such  lease  as  an  answer  to  an  ejectment  brought  by  0. 

Ejectment  for  land  in  Shropshire.  On  the  trial,  at  the  last  Shrewsbury 
assizes,  before  Williams,  J.,  the  lessors  of  the  plaintiff  proved  that  in  1824  the 
defendant  executed  a  mortgage  to  them,  of  the  lands  in  question,  in  fee.  Sub- 
sequently, the  Earl  of  Shrewsbory  and  the  Earl  of  Berwick  brought  ejectment 
agaiiist  the  defendant,  who  was  still  in  possession,  each  for  one  undivided  third 
part  of  the  lands,  claiming  by  title  anterior  to  the  mortgage ;  and,  on  the  trial 
in  1829,  a  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to  the  award 
of  a  barrister,  who  was  to  direct  what  lease  the  then  lessors  of  the  plaintiff 
shouki  grant  to  the  defendant.  The  arbitrator  awarded  that  a  lease,  on  certain 
terms,  ^ould  be  granted  to  the  defendant,  of  the  two-thirds,  by  the  Earl  of 
Shrewsbury  and  Berwick,  which  lease  was  afterwards  executed,  and  was  unex- 
pired at  the  time  of  the  present  action.  The  defendant  had  now  suffered  judg- 
ment as  to  one  undivided  third,  and  contended  that  the  plaintiffs  could  not  re- 
cover the  other  two  undivided  third  parts,  as  the  defendant  held  them  by  a  title 
acquired  subsequently  to  the  mortgage,  and  upon  which  the  mortgage  could  not 
operate.  The  learned  Judge  was  of  opinion  that  the  defendant  was  not  entitled 
to  insist  upon  this  lease,  as  against  the  mortgagees,  and  directed  a  verdict  for 
the  plaintiff. 

r*7831  *^Mfi>^^^y  Serjt.,  now  moved  for  a  rule  to  show  cause  why  the  verdict 
^  -'  should  not  be  set  aside  for  misdirection,  and  a  new  trial  had.  The  de- 
fendant must  be  considered  as  having  acquired  a  fresh  title  since  the  mortgage. 
The  mortgagees  have  only  such. title  as  the  defendant  had  before  the  lease.  The 
doctrine  of  estoppel  is  inapplicable  here ;  though,  perhaps,  a  court  of  equity 
might  regard  the  defendant  as  trustees  for  the  lessors  of  the  plaintiff  in  the  pre- 
sent case,  on  the  ground  that  he  was  bound  to  perfect  his  title  for  his  mortga- 
gees; or,  probably,  he  might  be  ordered  to  assign  the  lease  to  them.  But,  in 
point  of  law,  he  stands  in  the  same  situation  as  if  he  had  been  actually  evicted, 
utd  had  bought  the  land  from  the  party  evicting. 

Lord  Denman,  C.  J.  He  mortgages  the  land  as  his  own ;  then  ejectment  is 
brought  against  him  by  a  third  party,  in  which  he  consents  to  a  verdict,  and 
takes  a  fresh  lease  from  that  party :  what  effect  can  this  have  as  between  himself 
ud  his  mortgagees? 

LiTTLSDALE,  J.  If  he  found  that  the  Earls  of  Shrewsbury  and  Berwick  had 
a  title  supe^or  to  his  own,  it  was  his  duty  to  get  a  good  title.  He  cannot  set 
ap  such  a  title,  after  he  has  obtained  it,  as  an  answer  to  this  ejectment. 

Pattebon  and  Colebidqe,  Js.,  concurred. 

Role  refused. 
■  See  Doe  dem.  Hurst  v.  Clifton,  809,  post. 


1^70.1  *DOE  on  the  several  Demises  of  JOHN  MEE  and  THOMAS 
•■  '"^J  LEIGH,  of  JOHN  MEE,  of  THOMAS  LEIGH,  and  of  JANE 
LIQHTFOOT  MEE,  v.  MARY  LITHERLAND,  RICHARD  MEE, 
JAMES  LEIGH,  and  GEORGE  LIGHTFOOT.  AprUV^. 
Bjectment  against  T.,  the  tenant  in  poBsesBion,  and  L.,  who  oame  in  to  defend  as  land- 
lord. The  lessor  of  the  plaintiff  having  proved  his  title  againat  L.,  the  latter  set  up 
the  title  of  the  tenant  T.,  who  had  paid  rent  to  the  lessor  of  the  plaintiff  as  tenant 
from  year  to  year.  In  order  to  show  the  determination  of  T.'s  interest,  the  lessor  of 
the  plaintiff  produced  an  admission  signed  by  T.  after  the  commission  day  of  the  as- 
Bies,  whereby  he  acknowledged  having  attorned  to  L.,  upon  L.'s  executing  a  writ  of 
poMession  in  a  prior  eieotment.  Held,  that  this  admission  was  eridence  againat  L.  as 
weUuT. 
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Ejectment  for  premises  in  Lancashire.  On  the  trial  before  Lord  Denman, 
G.  J.,  at  the  last  Liverpool  assizes,  it  appeared  that  both  parties  claimed  under 
William  Lightfoot,  who  died  in  1824,  entitled  to  the  residue  of  a  term  of  999 
years,  leaving  John  Mee  and  Thomas  Leigh  his  executors  and  devisees  in  trasi 
The  defendants  Mary  Litherland,  Richard  Mee,  and  James  Leigh,  held  the  pre- 
mises as  tenants  to  William  Ligfatfoot,  up  to  and  at  the  time  of  his  death,  and 
had  paid  rent  to  him  accordingly ;  and,  since  his  death,  they  had  paid  rent  to 
John  Mee  and  Thomas  Leigh  up  to  August,  1835.  The  demises  were  laid  in 
October,  1835.  The  lessors  of  the  plaintiff  proved  their  title  to  the  leasehold 
interest ;  and,  in  order  to  show  the  determination  of  the  interest  of  the  three 
first  named  defendants,  the  plaintiff  produced  an  admission,  signed  by  the  three 
after  the  commencement  of  this  action  and  the  commission  dkj  of  the  assises, 
that  they  had  attorned  to  the  fourth  defendant,  (George  Lightfoot,  who  bad  ob- 
tained judgment  against  them  in  ejectment^  and  had  taken  out  a  writ  of  posses- 
sion. On  this  evidence  the  Lord  Chief  Justice  directed  a  verdict  for  the  plain- 
tiff, reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for  them. 

*  Orompion  now  moved  accordingly.  It  was  necessary  to  show  a  title  as  1^7051 
against  ail  four  of  the  defendants ;  but,  as  asainst  George  Lightfoot,  there  ^  ^ 
was  no  evidence  of  the  determination  of  the  interest  of  the  other  three  defen- 
dants. An  actual  discUimer,  after  the  commencement  of  the  action,  would  not 
make  a  forfeiture  of  which  advantage  could  be  taken  in  this  action  ;  Doe  dem. 
Lewis  V.  Cawdor,  1  Cr.  M.  &  R.  398  j  S.  C.  4  Tyrwh.  852.  The  admission 
may  be  evidence  of  a  disclaimer  antecedent  to  the  demise,  as  against  the  parties 
making  it;  but  such  an  admission  is  no  evidence  against  George  Lightfoot. 
In  Doe  dem.  Grubb  v,  Grubb,  10  B.  &  C.  816,  there  was  a  distinct  act  implying 
a  disclaimer  antecedent  to  the  action ;  but  in  this  case  there  is  only  an  admission 
of  such  disclaimer,  which  admission  was  after  action  brought,  and  was  made  for 
the  purpose  of  the  cause.  It  was  not  evidence  against  George  Lightfoot  The 
case  here  stands  as  if  George  Lightfoot  were  the  sole  defendant;  in  that  case  the 
admission  of  third  persons  would  not  be  evidence  as  against  him.  [Lord  Dknman, 
C.  J.  How  does  George  Lightfoot  defend  ?]  Prokibly  as  landlord ;  the  other 
three  are  the  tenants  in  possession. 

Lord  Denman,  C.  J.  Assuming  that,  George  Lightfoot  must  stand  or  fall 
by  the  title  of  the  tenants :  if  they  have  no  right  he  has  none ;  and  if  they  are 
beaten  he  must  fail. 

LiTTLEDALE,  J.  If  he  defends  as  landlord  in  the  right  of  the  tenant,  and 
that  fails,  his  must  fail  too.  If  he  enters  into  the  consent  rule  as  land-  r^yggn 
lord,  the  "(^admission  of  the  tenants  as  to  their  title  is  evidence  against  *-  ^ 
him. 

Patteson,  J.  He  is  identified  with  the  tenants  as  to  this  matter,  by  defend- 
ing as  landlord,  and  entering  into  the  consent  rule  in  that  character. 

Coleridge,  J.  concurred.  Rule  refused. 


WISE  V.  CHARLTON.    Apnl  18. 

An  instrument  which,  in  other  respects,  was  a  promissory  note,  and  had  been  properly 
stamped  as  such  before  making,  contained  in  the  body  of  it  a  memorandam  that  the 
maker  had  depoelted  certain  title  deeds  with  the  payee  as  a  collateral  security.  After 
it  was  made,  it  was  stamped  with  a  proper  mortgage  stamp  on  payment  of  the  penalty. 

Held,  that  this  was  an  assignable  promissory  note  under  stat.  8  &  4  Ann.  0.  9,  s.  1»  and 
that  it  might  be  sned  on  by  an  endorsee,  though  the  mortgage  stamp  was  pat  on  afttf 
the  making,  and  thoueh  there  was  no  assignment  stamp. 

tf  an  instrument  oontainmg  a  mortgage  be  also  a  promissory  note,  it  may  still  be  stamped 
with  a  mortgage  stamp,  after  the  execution,  provided  it  has  a  promisaoxy  note  stamp 
OB  it  at  the  time  it  is  execnted. 

Assumpsit  by  the  endorsee  of  a  promiBsory  note  against  tlie  maker.    The 
declaration  (which  WM  filed  before  the  operation  of  the  rules  Hil.  4  W.  4)  de- 
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soribed  the  note  as  made  16th  of  April,  1823,  in  fayor  of  John  Gbodwin  John- 
son or  order,  payable  on  demand,  with  lawful  interest,  for  value  received ;  and 
endorsed  by  Johnson  to  the  plaintiff;  and  it  averred  a  demand  on  2d  day  of  Sep- 
tember, 1838.  Plea,  non-assumpsit.  On  the  trial  before  Lord  Abinqer,  C.  B.^ 
at  the  last  Derby  assizes,  the  note  was  produced ;  and  it  was  in  the  following 
form: — 
"£120.  16th  of  April,  1828. 

'*  On  demand  I  promise  to  pay  to  Mr.  John  Goodwin  Johnson  or  order  the  sum 
r*7871  ^^  ^°^  hundred  and  twenty  pounds,  *with  lawful  interest  for  the  same 
I-  -'  for  value  received  3  and  I  have  deposited  in  his  hands  title  deeds  to  lands 
purchased  from  the  devisees  of  William  Toplis,  as  a  collateral  security  for  the 
same.  "  W.  Chaelton." 

To  this  note  there  was  a  proper  promissory  note  stamp  at  the  time  it  was 
signed  by  the  defendant,  and  a  stamp  of  21.  (the  proper  stamp  for  a  legal  or 
equitable  mortgage  of  the  amount  of  the  note)  nad  been  imposed  on  payment  of 
a  penalty,  subsequently  to  the  commencement  of  the  action.  It  appeared  that 
the  payee  Johnson,  and  the  plaintiff  Wise,  were  partners  as  attorneys ;  that  the 
note  had  been  prepared  by  Wise,  and  the  deeds  mentioned  in  it  left  with  him ; 
but  that,  several  years  before  the  endorsement  of  the  note  to  Wise,  he.  Wise,  had 
delivered  back  the  deeds  to  the  defendant.  It  was  objected,  on  the  part  of  the 
defendant,  that  the  latter  stamp  was  unavailable,  as  having  been  made  by  the 
commissioners  without  authority ;  that,  even  supposing  the  commissioners  had 
snthority  to  stamp  a  promissory  note  after  it  was  made,  yet  an  assignment  stamp 
was  also  requisite  to  enable  an  assignee  to  sue  upon  this  instrument,  and  that  it 
was  an  agreement  and  equitable  mortgage,  and  not  a  promissory  note  assignable 
under  stat.  8  &  4  Ann.  c.  9,  s.  1.  The  Lord  Chief  Baron  received  the  note  in 
evidence,  but  reserved  leave  to  enter  a  nonsuit.  The  case  went  to  the  jury  on 
some  disputed  fieicts  respecting  the  consideration,  and  the  plaintiff  had  a  verdict. 

Whitehursi  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
1^7881  ^^'^j  ^'  ^  °®^  ^^^^  ^^  *^^^  misdirection.  First,  the  commissioners 
*-  -^  had  no  authority  to  affix  the  2L  mortgage  stamp  after  the  note  was  made, 
if  the  instrument  is  to  be  considered  a  promissory  note.  By  stat.  28  G.  8,  c.  49, 
B.  14,  and  31 G.  8,  c.  25,  s.  19,  the  paper  upon  which  promissory  notes  are  drawn 
mast  be  stamped  before  the  note  is  made.  And  by  the  latter  statute  the  com- 
missioners are  expressly  prohibited  from  stamping  any  paper,  &c.,  upon  which  a 
promissory  note  shall  be  written ;  and  a  note,  not  duly  stamped,  is  not  available 
in  law  or  equity.  Stat.  37  G.  3,  c.  186,  s.  1,  enables  the  commissioners  to  stamp 
certain  instruments  after  they  are  executed,  upon  the  payment  of  a  penalty ;  but 
that  statute  expressly  excepts  the  paper  upon  which  promissory  notes  may  be 
written.  The  commissioners,  therefore,  had  no  authority  to  affix  any  stamp  upon 
this  paper  upon  which  a  promissory  note  had  before  been  written.  And  sect.  5 
of  the  act  does  not  apply  to  a  note  which,  when  made,  had  not  any  stamp  of  the 
TOToper amount;  Green  v.  Davies,  4  B.  &  C.  235;  Butts  v*  Swan,  2  B.  &  B.  78. 
The  regnladons  of  former  statutes  on  this  subject  are  made  applicable  to  the  pre- 
sent stamp  act,  55  G.  3,  c.  184,  by  sect.  8  of  that  act.  But,  secondly,  assuming 
that  the  commissioners  had  authority  to  affix  the  21.  mortgage  stamp  after  the 
note  was  made,  and  that  that  stamp  would  have  been  sufficient  (stat.  55  G.  3,  c. 
184,  sehed.  part  1,  Mortgage)  if  the  payee  of  the  note  himself  had  sued  upon  the 
note,  yet,  as  the  security  has  been  assigned  over,  an  additional  stamp  of  1/.  15s. 
wsui  necessary  (stat.  3  G.  4,  c.  117,  s.  2)  ;  for  the  assignment  of  the  note  is  an 
r*7891  ^^^^™®°^  ^^  ^^®  equitable  mortgage  ^contained  in  the  note.  Thirdly, 
^  ^  this  was  not  an  assignable  promissory  note,  under  stat.  3  &  4  Ann.  c.  9, 
8.  1.  It  was  an  agreement,  by  which  the  maker  undertook  to  pay  Johnson  the 
anm  mentioned  in  the  note,  and  Johnson  undertook,  on  such  payment,  to  deliver 
back  the  de^.  While  the  instrument  was  in  the  hands  of  the  payee,  the  maker 
was  entitled  to  reqaire  the  re-delivery  of  the  deeds  upon  the  payment  of  the 
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money,  and  was  not  bound  to  pay  if  that  re-delivery  were  refiuied.  It  never 
could  have  been  the  intention  of  the  parties,  that  Johnson  should  have  a  right 
to  hand  over  the  defendant's  title  deeds,  and  that  they  should  pass  from  hand  to 
hand ;  nor  could  Johnson  transfer  the  note  without  the  deeds ;  for  the  defendant 
had  a  right  to  insist  upon  the  delivery  of  the  deeds  from  the  person  who  had  the 
note.  It  can  make  no  difference  that  the  deeds  had  been  delivered  up  to  the 
defendant  before  the  endorsement ;  for  a  note  which  is  not  transferable  at  the 
time  it  is  made,  is  not  rendered  so  by  any  subsequent  event ;  Hill  v.  Halford,  2 
B.  &  P.  413.  The  present  plaintiff  cannot  be  in  a  better  situation  than  John- 
son. An  agreement  to  pay  money  on  re-delivery  of  deeds  cannot  constitute  a 
promissory  note  under  the  statute  of  Anne,  any  more  than  a  conditional  order 
to  pay  would  be  a  bill  of  exchange  within  the  custom  of  merchants :  the  two 
securities  are  placed  on  the  same  footing  by  the  statute.  [Littledale,  J.  In 
the  case  of  a  mortgage,  or  a  deposit,  the  debt  may  be  sued  for  by  the  mortgagee 
without  delivering  up  the  deeds.  Coleridge,  J.  How  can  a  collateral  security 
fetter  the  principal  security  ?]  The  securities  are  given  by  the  same  instru- 
ment ;  and  the  effect  of  the  one  *is  therefore  controlled  by  the  other.  [He  pic-qn-i 
then  commented  upon  the  evidence,  and  upon  the  remarks  made  upon  it  ^  ^ 
by  the  Lord  Chief  Baron  to  the  jury.] 

Lord  Denman,  C.  J.  With  respect  to  the  admissibility  of  the  note  in  evi- 
dence, if  it  be  a  promissory  note  the  stamp  is  right.  And  there  is  nothing  to 
qualify  its  character.  There  is  only  a  memorandum  added  of  something  else : 
but  that  is  not  imported  into  the  main  agreement. 

Littledale,  J.  This  is  an  absolute  promissory  note ;  and  there  is  no  quali- 
fication. There  is  a  memorandum  that  deeds  are  deposited  as  a  collateral  secu- 
rity ;  but,  as  a  note,  the  instrument  is  quite  valid  without  a  mortgage  stamp. 
Besides,  the  restriction,  which  prohibits  stamping  a  promissory  note  after  it  is 
made,  applies  only  to  the  promissory  note  stamp :  the  fact  that  an  instrument, 
which,  in  the  character  of  a  mortgage,  may  be  stamped  after  it  is  made,  contains 
also  a  promissory  note,  amounts  to  nothing.  The  meaning  of  the  legislature 
was,  merely,  that  parties  should  not  take  their  chance  on  a  promissory  note  by 
delaying  the  stamping  till  they  wanted  to  produce  it  in  evidence  as  a  promissory 
note :  but  that  does  not  prevent  a  mortgage,  which  happens  also  to  be  a  promis- 
sory note,  from  having  a  mortgage  stamp  put  on  after  it  is  made.  Butts  v. 
Swan,  2  B.  &  B.  78,  was  a  very  different  case.  There  the  agreement  stamp, 
put  on  after  the  instrument  was  made,  was  held  insufficient,  because  the  order  to 
pay  the  money  was  so  incorporated  with  the  instrument  *that  the  latter  pcynii 
could  not  be  used  without  calling,  in  aid  its  operation  as  a  promissory  ■-  ^ 
note.  We  need  not  enter  into  the  question,  whether  it  be  necessary  that  there 
should  be  an  assignment  stamp.  I  do  not  know  that  an  assignee  of  this  instru- 
ment could  at  law  avail  himself  of  it,  against  the  maker,  as  a  mortgage. 

Patteson,  J.  This  is  not  the  less  a  promissory  note,  from  its  being  also  an 
agreement  of  another  kind.  The  oases  cited  by  Mr.  Whitehurstf  apply  merely 
where  there  has  been  no  promissory  note  stamp  before  the  making. 

Coleridge,  J.  If  this  be  a  promissory  note,  no  difficulty  remains.  It  is 
not  the  less  a  promissory  note,  from  a  memorandum  of  another  kind  being 
added,  importing  that  a  collateral  security  has  also  been  given. 

The  Court  to<3c  time  for  consideration  as  to  the  other  grounds  of  motion ;  and 
afterwards  (May  5th)  the  rule  was  Befiued. 


*BARTLETT  v.  ANN  PURNELL.    Apnl  19.  [*792] 

Whether  an  auctioneer  be  the  agent  of  both  purohaser  and  seller  depends  upon  the  facts 
of  the  particular  case. 

Therefore,  where  a  party  to  whom  money  was  due  from  the  owner  of  goods  sold  by  »no- 
tion,  agreed  with  the  owner,  before  the  auction,  that  the  goods  which  he  night  purchMe 
should  be  set  against  the  debt,  and  be  oamethe  purchaser  of  goods,  and  was  entered  ss 
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such  by  the  ftuctioneer,  it  was  held  that  he  was  not  bound  by  the  printed  conditions  of 
sale,  which  specified  that  purchasers  should  pay  a  part  of  Uie  price  at  the  time  of  the 
sale,  and  the  rest  on  delivery. 

AssiTMPSiT  for  cattle,  and  goods,  sold  and  delivered,  and  on  an  account  stated. 
Plea,  non  assumpsit.  On  the  trial  before  Bolland,  B.,  at  the  last  Somerset- 
shire assizes,  it  appeared  that  the  cattle  and  goods  were  put  up  to  sale  by  public 
auction,  under  printed  conditions  of  sale,  according  to  which  purchasers  were  to 
pay  a  certain  per  centage  of  the  price  at  the  sale,  and  the  rest  on  delivery :  that 
the  defendant  became  the  purchaser  of  goods  to  the  amount  of  1452.,  and  that 
her  name  was  written  down  as  such,  at  the  time  of  the  auction,  by  the  auctioneer. 
The  plaintiff  was  the  executor  of  the  late  husband  of  the  defendant,  who  claimed 
a  legacy  of  200/.  under  the  will.  The  goods  sold  had  been  the  property  of  the 
husband.  On  cross-examination  of  the  plaintiff's  witnesses,  it  appeared  that,  a 
short  time  before  the  sale,  the  plaintiff  told  the  defendant  that  she  might  pur- 
chase goods  to  any  amount  under  2002.,  and  that  it  should  go  towards  the  legacy 
of  200/.  This  evidence  was  objected  to  on  the  part  of  the  plaintiff,  as  tending 
to  vary  the  printed  conditions  of  sale ;  but  the  learned  Judge  received  it,  and 
told  the  jury,  that  if  they  believed  that  by  the  contract  between  the  parties  the 
legacy  was  to  be  set  against  the  price  of  the  goods,  the  claim  was  answered. 
The  jury  found  for  the  defendant;  and  the  learned  Judge  gave  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  the  plaintiff  for  145/. 

r*7931  *-^'*^  o^^  moved  accordingly.  The  auctioneer  was  the  agent  of  the 
■-  -'  defendant;  and,  by  his  writing  down  her  name,  she  became  a  purchaser 
under  the  printed  conditions.  In  Ounniss  v.  Erhart,  1  H.  Bl.  289,  see  Jones 
V,  Edney,  3  Campb.  285,  it  was  held  that  declarations  made  by  the  auctioneer  at 
the  time  of  the  sale,  could  not  be  received  for  the  purpose  of  varying  the  printed 
oonditions.  Powell  v,  Edmunds,  12  East,  6,  and  Shelton  v.  Livius,  2  Cr.  &  J. 
411,  2  Tyrwh.  420,  are  to  the  same  effect.  [Coleridge,  J.  The  defendant 
said  that  she  did  not  purchase  at  the  sale .  Patteson,  J.  Your  authorities  relate 
merely  to  alterations  made  in  the  conditions  of  sale,  affecting  all  purchases  at 
the  sale :  the  question  here  is,  whether  the  purchase  was  under  the  sale  by  auc- 
tion at  all.]  That  cannot  be  disputed,  after  the  plaintiff's  name  has  been  taken 
down  as  highest  bidder.  The  defendant,  in  order  to  prevent  this  from  having 
the  usual  legal  effect,  should  have  told  the  auctioneer,  at  the  time  of  the  sale, 
that  she  was  not  purchasing  under  the  conditions. 

Lord  Denman,  C.  J.     The  jury  must  be  taken  to  have  found  that  the  bar- 

giin  rekted  to  the  goods  purchased  at  the  sale,  subject  to  the  opinion  of  the 
onrt  whether  the  bargain  could  be  given  in  evidence.  I  do  not  see  why  it 
should  not,  as  it  took  place  before  the  auction.  The  objection  made  is,  that  the 
auctioneer  took  down  the  defendant's  name  at  the  sale.  No  doubt  an  auctioneer 
may  be  aeent  for  both  parties :  but  here  the  bargain  was,  that  what  the  defen- 
dant should  buy  was  to  be  set  off  against  the  legacy.  We  do  not  overrule  the 
former  cases ;  but  we  consider  them  inapplicable.  The  auctioneer  is  not,  ex  vi 
r^d41  ^^™^°^'  agent  for  both  "^parties :  that  depends  upon  the  facts  of  the 
I-        -'  particula:  case. 

LiTTLEDALE,  J.  Goods  are  put  up  to  auction ;  and  a  person  to  whom  200/. 
ia  due  agrees  to  purchase,  on  the  terms  of  the  price  being  set  against  the  debt, 
and  goes  to  the  auction  in  pursuance  of  this  special  agreement.  It  is  said  that 
the  auctioneer  is  her  agent :  but  it  does  not  appear  that  he  was  so  here.  He 
put  her  name  down ;  but  the  auctioneer  must  do  so ;  he  gives  a  bond  to  the  com- 
missioners of  excise  conditioned  for  his  accounting  for  the  duty.  Then  the  sale 
to  the  defendant  was  exempted  from  the  general  conditions  of  the  sale ;  and  she 
was  entitled  therefore  to  set  off  the  legacy. 

Patteson,  J.  We  do  not  infringe  upon  former  cases  by  refusing  to  grant 
this  rule.  When  a  party  purchases  under  conditions  of  sale,  he  cannot  give 
evidence  to  vary  the  contract.  But  here,  properly  speaking,  the  defendant  does 
DOt  so  {Purchase.  The  bargain  is  made,  subject  to  the  original  contract  as  to  the 
payment 
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GoLERiDQE,  J.  The  point  suggested  by  Mr.  Erie  does  not  arise  upon  the 
fiicts.  The  question  is,  whether  the  defendant  bought  at  all  at  this  auction. 
K  she  did,  there  must  be  a  verdict  against  her,  as  the  record  stands :  but  the 
jury  were  right  in  saying  that  she  did  not.  The  conversation  was  good  evidence 
of  that :  she  was  to  take  the  goods ;  but  they  were  to  be  reckoned  at  the  highest 
price  bidden  for  them.  The  auctioneer  wrote  the  name  down ;  but  that  was 
merely  the  necessary  way  of  fixing  such  price.  Eule  rdused. 


*LAY  V.  LAWSON.    AprU  19.  [*796] 

Declaration  complained  that  defendant  publiehed  an  adyertisement  in  a  newspaper, 
stating  that  a  capias  had  issued  against  plaintiff,  and  that  it  had  been  impracticable 
to  take  him,  and  offering  a  reward  for  such  information  to  be  given  to  tJie  sheriff's 
ofScer  as  would  enable  him  to  take  plaintiff;  innuendo  that  plaintiff  was  in  indigent 
circumstances,  incapable  of  paying  the  debt,  and  keeping  out  of  the  way  to  aToid 
being  served  with  process.  Plea,  that  a  capias  had  been  issued,  endorsed  for  bail, 
and  ddivered  to  the  sheriff ;  that  defendant  had  kept  out  of  the  way  to  avoid  being 
taken ;  that  the  sheriff's  oflSoer  had  been  unable  to  take  him ;  and  that  defendant  had 
published  the  advertisement,  at  the  request  of  the  party  suing  out  the  writ,  within 
four  calendar  months  of  the  date  of  the  writ,  to  enable  the  sheriff  and  his  officer  to 
arrest.    Held,  a  justification. 

Case  for  libel.  The  first  count  stated  that  the  plaintiff  was  the  keeper  of  an 
ho^l,  and  that  the  defendant  printed  and  published  in  the  Times  newspaper  a 
eertain  false,  &c.,  of  and  concerning  the  plaintiff,  as  follows  : — <'  Mr.  Joseph 
Lay"  (the  innuendoes  identifying  this  name  with  the  plaintiff  throughout). 
'^  Whereas  a  writ  of  capias,  dated  the  15th  day  of  June  last,  has  been  issued 
against  Mr.  Joseph  Lay,  late  of  No.  31,  Edgeware  Road,  hotel-keeper,  but  it 
has  hitherto  been  impracticable  to  effect  a  caption,  a  reward  of  5/.  will  be  paid 
to  any  person  who  will  giye  such  information  to  Mr.  Selby,  sheriff's  officer,  of 
No.  81,  Chancery  Lane,  as  shall  enable  him  to  take  the  said  Joseph  Lay.  The 
reward  will  only  be  paid  on  the  caption  being  made."  The  libel  was  then  far- 
ther set  out,  describing  the  person  of  the  plaintiff,  and  the  following  innuendo 
was  added ;  "  thereby  then  meaning  that  the  plaintiff  was  in  bad  and  indigent 
circumstances,  and  incapable  of  paying  his  just  debts,  and  that  he  was  keeping 
out  of  the  way  in  order  to  avoid  being  served  with  process  for  debt."  The 
second  count  stated  the  libel  to  be  in  the  form  of  an  advertisement. 

Pleas,  1.  Not  Guilty.  2.  That  heretofore,  and  before  the  times,  &c.,  to  wit, 
&c.,  one  Henry  Cleeve,  according  to  the  form,  &c.,  had  sued  and  prosecuted, 
out  *of  the  Court  of  Common  Pleas  in  the  county  of  Westminster,  a  r^Togi 
certain  writ  of  our  lord  the  King  called  a  writ  of  capias  aeainst  the  ^  '' 
plaintiff,  directed  to  the  Sheriff  of  Middlesex,  and  dated,  &c.,  by  which  writ  cor 
said  lord  the  King  commanded  the  said  sheriff,  &c.  (setting  out  the  capias); 
which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  to 
be  executed  as  is  hereinafter  mentioned,  to  wit,  on,  &c.,  was  marked  and  endorsed 
for  bail  for  80/.  by  affidavit,  according  to  the  form,  &c.,  and  which  writ  so  en- 
dorsed, afterwards,  to  wit,  on,  &c.,  was  delivered  to  Alexander  Raphael,  Esq.,  and 
John  lllidge,  Esq.,  who  then  and  from  thence  until  and  at  the  time,  &o.,  were 
sheriff  of  the  said  county  of  Middlesex,  in  due  form  of  law  to  be  executed ;  that 
afterwards,  and  before,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  and  from 
thence  continually  afterwards  until  the  times  of  the  committing,  &c.,  the  plaintiff 
hid  and  concealed  himself,  and  kept  out  of  the  way,  in  order  to  avoid  being  taken 
and  arrested  by  the  sheriff;  and  thereby  the  plaintiff  did,  for  and  during  all 
that  time,  hinder  and  prevent  the  said  sheriff  from  taking  and  arresting  him 
upon  and  by  virtue  of  the  said  writ  at  the  suit  of  the  said  H.  C  for  the  cause 
aforesaid,  although  the  said  A.  R.  and  J.  I.,  as  such  sheriff,  did  during  that 
time  use  and  employ  all  necessary  means,  &c.,  in  that  behalf;  that  the  writ  of 
capias  in  this  plea  mentioned,  and  the  writ  of  capias  in  the  said  suppos^  libels 
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respectively  mentioned,  are  respectively  the  same  writ  and  not  other,  &o.  And 
that,  the  plaintiff  remaining  and  continuing  so  concealed  as  aforesaid,  and  the 
said  sheriff  being  and  remaining  wholly  nnable  to  find  out,  or  take,  or  arrest  him 
r*7971  ^^^  plaintiff  under  the  said  writ  as  aforesaid,  the  '^'defendant,  at  the  re- 
■-  -'  quest  of  George  Stephen  the  attorney  of  and  for  the  said  Henry  Cleeve 
in  that  behalf,  and  in  order  to  enable  the  said  sheriff  and  Philip  Selby,  then 
being  bailiff  of  the  said  sheriff  in  that  behalf,  and  the  same  person  as  is  named 
and  described  as  Mr.  Selby  in  the  said  supposed  libels,  to  take  and  arrest  the 
said  plaintiff  under  and  by  virtue  of  the  said  writ,  did,  afterwards  and  within 
four  calendar  months  from  the  date  of  the  said  writ,  including  the  day  of  such 
date,  to  wit,  at  the  said  several  times  when,  &c.,  print  and  publish,  &c.,  as  he 
lawfully,  &G.     Verification.     Replication,  de  injuria,  and  issue  thereon. 

On  the  trial  before  Lord  Demman,  C.  J.,  at  the  Middlesex  sittings  after  Hilary 
term  last,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  second. 

Thetiger  now  moved  *  for  a  rule  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff,  non  obstante  veredicto.  The  second  plea  shows  no  jus- 
tification. On  the  triad,  the  defendant's  counsel  cited  Delany  v,  Jones,  4  £sp. 
191,  which  was  an  action  for  a  libel  contained  in  an  advertisement,  and  where 
Lord  Ellbnbobouoh  is  reported  to  have  said,  '<  That  though  that  which  is  spoken 
or  written  may  be  injurious  to  the  character  of  the  party,  yet  if  done  bon&  fide, 
aa  with  a  view  of  investigating  a  fact,  which  the  pai^^y  making  it  is  interested  in, 
r*7981  ^^  ^  ^^^  libellous. "  '  But  the  Lord  *Chief  Justice,  on  the  trial  of  this 
I-  -'  cause,  doubted  the  law  laid  down  in  that  case  ;  and  said  that  he  was  not 
prepared  to  hold  that  bon&  fides  was  the  only  ouestion,  or  that  the  right  con- 
tended fer  existed,  except  for  the  purposes  of  puolic  justice  \  and  that,  if  that 
were  so,  every  private  transaction  might  be  publicly  inquired  into  by  means  of 
a  newspaper. 

Lord  Denman,  C.  J.  I  do  not  know  that  I  meant  to  say  that  the  right  ex- 
isted, even  in  the  case  of  a  public  charge ;  nor  do  I  know  that  that  is  necessary 
for  Lord  Ellenbobouoh's  view.  The  libel  in  the  case  cited  was  inferentiid 
only.  I  have  great  doubt  whether,  there,  the  interest  which  the  wife  had  in 
the  inquiry  could  justify  the  offering  a  reward  in  a  newspaper. 

LiTTLEDALE,  J.  And  this  is  a  reward  for  the  furtherance  of  a  civil  suit 
only. 

The  Court  at  first  granted  the  rule ;  but  afterwards  (April  21)  the  Court 
said  that  they  felt  doubtful  whether  it  should  be  granted,  intimating  a  distinction 
between  justifying  on  account  of  the  cause  of  publication,  and  justifying  by 
averring  the  truth  of  all  the  facts  stated :  and  in  the  same  term  (May  5)  his 
Lordship  said  that  the  Court  thought  the  second  plea  contained  a  defence,  and 
that,  as  the  whole  of  it  was  proved,  there  must  be  no  rule.        Eule  refused. 

>  Before  Lord  Dkkicak,  C.  J.,  Littlbdalb,  Patteson,  and  Colbbidob,  Jb. 

'  The  qaestion  in  that  case  was,  whether  proof  of  the  facts  negatived  the  malice,  as 
there  was  only  a  plea  of  not  guilty.  See  the  judgment  of  HoLaoTD,  J.,  in  Fairman  v. 
Ives,  6  B.  &  Aid.  646,  6. 


rt-Qoi  *ADDI80N  and  JONES,  Churchwardens,  and  RENDRICK  and  SPIT- 
L  '^J     TLE,  Overseers,  of  the  Parish  of  WEDNESBURY,  v.   ROUND. 
AprU  20. 

A  surveyor  of  the  highways,  quitting  office  (before  stat  6  &  6  W.  4,  o.  50),  claimed  a 
■am  as  due  to  him  from  the  parish ;  and,  on  the  sum  being  guaranteed  to  him,  agreed 
to  delWer  up  his  books.  The  sum  was  afterwards  paid.  In  pursuance  of  a  resolution 
of  Testry,  the  books  were  demanded  of  him  for  the  then  churchwardens ;  and,  in  a 
subsequent  year,  they  were  also  demanded  by  the  churchwardens  of  the  latter  year : 
Held,  that  the  churonwardens  and  overseers  of  the  latter  year  were  not  entitled  to 
maitttun  trover  for  the  books ;  and,  semble,  that  no  parish  officer  of  any  year  was  so 
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Troyeb  for  books  containing  the  accounts,  rates,  assessments,  and  docnments, 
concerning  or  belonging  to  the  parish  of  Wednesbury.  The  particulars  of  de- 
mand, delivered  under  a  judge's  order,  stated  the  action  to  be  brought  against 
the  defendant  as  one  of  the  late  surveyors  of  the  highways  of  the  parish,  to  re- 
cover possession  of  one  or  more  book  or  books,  containing  the  rate  or  assessment 
for  the  repairs  of  the  highways,  and  the  names  of  the  rate-payers  in  arrear,  and 
the  accounts  as  such  surveyor,  including  the  account  of  his  colleague  in  office, 
for  the  year  ending  Michaelmas,  1827.  The  like  for  the  years  ending,  respec- 
tively, 1828,  1829,  1830,  1831.  Pleas,  first,  not  guilty;  secondly,  that  the 
plaintiffs  were  not  possessed  as  of  their  own  property,  &c.  The  plaintiffs  joined 
issue  on  the  first  and  second  pleas.  On  the  trial  before  Alderson,  B.,  at  the 
last  Stafford  assizes,  it  appeared  that  the  plaintiffs  were  the  churchwardens  and 
overseers  for  the  year  1835-1836.  The  defendant  was  appointed  surveyor  of 
the  highways  in  Michaelmas,  1826,  and  held  that  office  up  to  Michaelmas,  1832, 
when  he  ceased  to  be  surveyor.  At  that  time  he  claimed  a  sum  as  due  to  him 
from  the  parish ;  and  certain  of  the  inhabitants  personally  guaranteed  this  sum; 
he  thereupon  agreed  to  give  the  books  up ;  and  the  money  was  afterwards  paid. 
In  January,  1833,  the  then  churchwardens  demanded  the  books  of  him ;  and,  in 
*the  same  month,  a  vestry  meeting  was  held,  at  which  it  was  resolved  r*QQ(n 
that  the  books  should  be  deposited  in  the  hands  of  the  churchwardens ;  *■  ^ 
and,  in  conformity  with  this  resolution,  the  defendant  was  required,  by  the  then 
surveyors,  to  deliver  up  the. books,  to  be  deposited  in  the  hands  of  the  church- 
wardens. Shortly  after,  the  surveyors  applied  to  a  magistrate ;  but,  as  was  al- 
leged, circumstances  put  it  out  of  their  power  to  pursue  this  application.  In 
May,  of  the  same  year,  the  surveyors  served  another  demand  upon  the  defen- 
dant, to  the  same  effect  as  their  former  demand.  In  the  same  year  a  rule  nin 
was  obtained  for  a  mandamus  to  him  to  deliver  up  the  books,  which  was  after- 
wards made  absolute ;  and  he  made  a  return  which  was  held  good  by  this  Court, 
upon  argument,  in  Michaelmas  term  last  (see  Rex  v.  Round,  ant^,  p.  139).  In 
January  last,  Addison,  the  present  plaintiff,  being  then  and  now  one  of  the 
churchwardens,  and  the  surveyors,  again  demanded  the  books  of  the  defendant. 
In  the  same  month  a  vestry  meeting  was  held,  at  which  it  was  resolved  that  the 
present  action  should  be  brought ;  and  the  chairman,  on  that  occasion,  again  de- 
manded the  books  of  the  defendant.  Some  of  the  books  had  not  been  given  up 
at  the  time  when  the  action  was  brought.  To  show  a  conversion,  circumstances 
which  took  place  at  the  times  of  the  several  demands  were  insisted  upon;  but 
the  learned  Judge  was  of  opinion  that  no  conversion  was  proved ;  and  he  was 
also  of  opinion  that  the  present  plaintiffs  could  not  maintain  the  action.  He 
therefore  nonsuited  the  plaintiffs,  giving  them  leave  to  move  to  have  the  non- 
suit set  aside,  and  a  verdict  entered  for  them,  if  the  Court  should  be  of  opinion 
that  there  was  evidence  of  a  ^conversion,  and  that  the  action  was  main-  pironn 
tainable  by  the  plaintiffs.  The  argument  on  the  second  point  only  is  re-  ^ 
ported  here. 

LudlaWf  Serjt.,  now  moved  to  enter  a  verdict.  The  right  of  the  plaintiffs  to 
maintain  this  action  depends  upon  the  question  whether  the  parish  have  or  have 
not  a  property  in  the  books ;  for  if  the  parish  have  such  a  property,  then  the , 
churchwardens  and  overseers  have,  as  keepers  of  these  chattels  for  the  parish, 
at  least  a  special  property  in  them ;  and  a  right  of  property  is  sufficient,  without 
actual  possession.  The  stat.  13  G.  3,  c.  78,  s.  48,  provides  that,  after  the  ac- 
counts of  the  surveyor  leaving  office  have  been  allowed  or  disallowed,  all  the 
books  and  assessments  "  shall  be  transmitted  to  the  churchwarden  or  overseer 
of  the  poor  for  such  parish,"  &c.,  "  or,  if  the  place  be  eztraparocbial,  then  to 
some  principal  inhabitant  thereof,  to  be  kept  for  the  use  of  such  parish,"  &c. 
Then  stat.  58  6.  3,  c.  69,  s.  6,  enacts  that  all  rates  and  assessments,  accounts 
and  vouchers,  of  the  surveyors  of  the  highways,  "  and  other  parish  books,  docu- 
ments, writings,  and  public  papers  of  every  parish,  except  the  registry  of  mar- 
riages^ baptisms^  and  burials^  shall  be  kept  by  such  person  and  persons^  and  de- 
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posited  in  snob  place  and  manner,  as  the  inhabitants  in  vestrj  assembled  shall 
direct;  and  if  any  person,  in  whose  hands  or  custody  any  such  book,  rate,  assess- 
ment, acconnt,  voucher,  certificate,  order,  document,  writing  or  paper  shall  be," 
"  shall,  after  reasonable  notice  and  demand,  refuse  or  neglect  to  deliver  the  same 
to  such  person  or  persons,  or  to  deposit  the  same  in  such  place  as  shall  by  the 
order  of  any  such  vestry  be  directed,  every  person  so  offending,  and  being 
r*8021  *l*^^^'y  convicted  thereof,"  "by  and  before  two  of  his  Majesty's  jus- 
*-  ^  tices  of  the  peace,  upon  complaint  thereof  to  them  made,  shall  for  every 
such  offence  forfeit  and  pay  such  sum,  not  exceeding,"  &c.,  **»a  shall  by  such 
justices  be  adjudged  and  determined/'  It  is  clear  that  the  books,  under  tho 
former  act,  ought  to  have  been  handed  over  to  the  churchwardens  and  overseers. 
[Patteson,  J.  The  act  says,  "to  the  churchwarden  or  overseer;"  but  you 
make  the  churchwardens  and  overseers  all  joint  plaintiffs.]  Where  there  is 
more  than  one  churchwarden  or  overseer,  delivery  to  one  is  delivery  to  all :  all 
are  therefore  equally  entitled  to  have  the  books  delivered,  for  the  use  of  the 
parish.  Under  both  statutes,  the  books  are  clearly  parish  property :  in  parish 
accounts,  the  parish  is  always  debited  with  the  expense  of  the  purchase  of  such 
books.  The  bells  of  the  church,  or  the  sacramental  plate,  would  be  described 
as  the  property  of  the  parish  officers  in  an  indictment.  [Patteson,  J.  I 
doubt  if  they  would  be  described  as  the  property  of  the  officers  for  years  other 
than  that  to  which  the  indictment  related.]  It  is  a  continuing  right;  the  change 
of  officers  can  make  no  difference.  It  is  true  that  no  statute  has  yet  gone  so 
far  as  to  make  the  churchwardens  and  overseers  a  corporation  for  this  purpose. 
The  rated  parishioners  are  in  the  nature  of  cestui  que  trusts  to  the  parish  offi- 
cers, who  are  trustees.  [Coleridge,  J.  In  a  case  in  the  Exchequer,  Under- 
bill r.  £llicombe,  M'Lel.  &  Y.  450,  it  was  held  that  debt  would  not  lie  by  a 
surveyor  of  the  highways  to  recover  composition  money ;  and  it  was  said  that 
there  was  no  contract.]  The  surveyor  may,  in  the  present  case,  be  charged  as 
a  wrong-doer.  It  is  true  that  stat.  58  G.  3,  c.  69,  s.  6,  gives  another  remedy; 
r^AO^l  ^^^  ^  ^proviso  follows,  "  that  every  person  who  shall  unlawfully  retain 
L  -^  in  his  custody,  or  shall  refuse  to  deliver  to  any  person  or  ^persons  autho- 
rised to  receive  the  same,"  "  any  book,  rate,  assessment,  account,  voucher,  certi- 
ficate, order,  document,  writing  or  paper  belonging  to  any  parish,  or  to  the 
churchwardens,  overseers  of  the  poor,  or  surveyors  of  the  highways  thereof,  may 
in  every  such  case  be  proceeded  against  in  any  of  his  Majesty's  Courts,  civilly 
or  criminally,  in  like  manner  as  if  this  act  had  not  been  made."  Here  the  cir- 
cumstances prevented  the  summary  proceeding. 

Lord  Denman,  C.  J.  The  nonsuit  appears  to  me  to  have  been  perfectly  right. 
A  plaintiff  does  not,  by  showing  that  he  has  a  right  to  obtain  custody  of  a 
chattel,  show  that  he  has  a  propertv  which  entitles  him  to  maintain  trover. 
The  act  of  parliament  directs  that  the  books  shall  be  given  up  as  the  vestry 
shall  direct,  to  be  kept  for  the  use  of  the  parish ;  and  it  gives  the  means  of 
enforcing  this  by  a  penalty.  It  may  be  unfortunate  that  this  remedy  could  not 
be  adopted  in  the  present  case ;  but  such  remedy  is  all  that  the  statute  gives. 
Great  inconvenience  would  follow  from  a  different  construction. 

LiTTLEDALE,  J.  It  sccms  to  me  that  this  nonsuit  was  correct.  (His  Lordship 
then  read  the  sixth  section  of  stat.  58  G.  3,  c.  69.)  I  do  not  say  that  the  remedy 
given  by  penalty  may  not  be  cumulative :  but  it  appears  to  me  that  there  is  no 
special  property  in  the  parish  officers  till  the  books  are  delivered  up.  There 
was  a  duty  incumbent  on  the  surveyor :  but  no  right  of  possession  vested  in  the 
plaintiffii. 

r*ft041  *Patte80N,  J.  The  legislature  has  not  thought  proper,  so  far  as  I 
I-  -■  can  find,  to  vest  the  property  of  the  books  in  the  parish ;  it  only  directs 
who  shall  keep  them.  I  do  not  even  see  how  the  parish  officers  of  1832  had 
the  property,  much  less  their  successors.  If  we  were  to  hold  that  this  action 
would  lie,  we  must  hold  that  parish  officers  for  any  year  may  always  sue  for 
whatever  their  predecessors  could  have  sued  for.     That  was  never  so  held.    My 
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indenture  did  not  amount  to  a  *grant  of  anything  for  which  ejectment  r^oAoi 
lies,  but  merely  to  a  permission  to  search  and  dig  for  ore.  But  it  does  ^  ^ 
not  seem  to  follow  that  that  permission  actually  demised  and  actually  exercised 
would  not  be  a  hereditament  enjoyed  by  the  lessee ',  a  hereditament  being  (in 
Lord  Coke's  well-known  words,  Co.  Litt.  6  a)  "  whatsoever  may  be  inherited," 
"  be  it  corporeal  or  incorporeal,  real  or  personal,  or  mixed ;"  and  the  statute 
gives  this  form  of  action  for  every  hereditament  enjoyed. 

The  evidence  of  use  and  occupation  appears  to  us  not  only  sufficient,  but 
unusually  strong.^  Rule  refused. 

1  The  judgment  on  the  other  parts  of  the  case  is  omitted. 


DOE  on  the  several  Demises  of  HURST,  PARTINGTON,  and  ORCHARD, 
v.  CLIFTON.»    April  20, 

Ejectment  was  brought  against  tenant  in  possession  on  the  several  demises  of  A.  and  B. 
Application  was  made  to  strike  out  B.'s  name,  on  affidavit  that  the  tenant  claimed 
under  B.,  that  the  action  was  defended  to  protect  B.'s  interest  against  A.,  and  that 
A.  claimed  under  a  conveyance  from  B.,  which  was  asserted  to  be  invalid  by  reason  of 
fraud. 

The  Court  granted  the  application,  though  B.,  who  was  in  the  East  Lidies,  had  not 
expressly  authorized  it,  grounds  being  shown  for  inferring  a  general  authority,  in  the 
party  making  the  application,  to  act  for  B.'s  Interest  with  respect  to  the  premises. 

And  this,  although  it  was  sworn,  in  opposition  to  the  application,  that  the  conveyance 
from  B.  to  A.  was  bon&  fide  and  for  good  consideration,  that  B.  had  covenanted  for 
further  assurances  to  A.,  that  the  insertion  of  the  name  of  B.  was  necessary  to  give 
legal  effect  to  the  conveyance,  and  that  A.  was  in  circumstances  enabling  him  to  defray 
the  expenses  of  the  proceedings,  and  to  indemnify  B. 

In  ejectment  by  a  mortgagee,  a  defendant,  not  being  the  mortgagor,  but  in  reality  de- 
fending for  his  benefit,  cannot  set  up  a  prior  mortgage  executed  by  him. 

A  mortgagor,  in  order  to  entitle  himself  to  the  benefit,  in  a  court  of  law,  of  stat.  7  G.  2, 
c.  20,  s.  1  (directing  a  re-conveyance  by  the  mortgagee,  plaintiff  in  ^ectment,  upon 
payment  of  principal,  interests,  and  costs),  must  become  a  defendant  in  the  action  of 
ejectment. 

Where  he  is  not  such  defendant,  the  Court  will  not  interfere,  either  under  the  statute, 
or  in  the  exercise  of  its  general  power  over  actions  in  the  Court. 

Although  the  ejectment  has  been  brought  against  the  tenant  of  the  mortgagor,  and  the 
Judge,  at  the  tioie  of  the  trial,  treated  ih^  defendant  as  such  tenant,  and  decided  upon 
the  evidence  accordingly. 

Ejectment  for  premises  in  Hertfordshire.  The  action  was  originally  bronefat 
on  the  several  demises  of  Hurst,  Partington,  Orchard,  Thomas  Neatby  Stubbs, 
and  Thomas  Stubbs.  In  Trinity  term,  1835,  Flatt  ^obtained  a  rule  calling  r#Qi  ai 
on  the  three  lessors  of  the  plaintiff  first  named,  and  the  plaintiff's  attor-  ^  ^ 
ney  on  the  record,  to  show  cause  why  the  names  of  Thomas  Neatby  Stubbs  and 
Thomas  Stubbs  should  not  be  struck  out  of  the  declaration,  and  why  the  plain- 
tiff's attorney  should  not  pay  the  costs  of  the  application.  Thomas  Stubbs 
made  affidavit  that  he  had  not  authorized  any  person  to  use  his  name,  that  it  was 
used  against  his  will,  and  that  he  claimed  no  title  to  or  interest  in  the  premises.' 
The  attorney  of  Clifton,  and  of  Richard  Stubbs  (see  page  809,  note,"  ante),  who 
was  the  tenant  in  possession  of  part  of  the  premises,  made  affidavit  that  the 
property  had  been  devised  to  Catharine  Neatby  for  life,  remainder  to  trustees  for 
Ann  Stubbs  the  wife  of  Richard  Stubbs  for  life,  remainder  to  Thomas  Neatby 
Stubbs  in  fee ;  remainder  over,  if  T.  N.  Stubbs  should,  at  the  time  of  the  death 
of  Catharine  Neatby  or  Ann  Stubbs,  be  dead  without  having  left  any  child  or 
children  of  his  body  lawfully  begotten  then  living;  that  Thomas  Neatby  Stubbs 
survived  both  Catharine  Neatby  and  Ann  Stubbs,  and  was  now  in  the  East  Indies; 

'  There  was  another  cause,  Doe,  on  the  same  demises,  against  Richard  Stabbs,  which, 
as  to  all  the  points  here  noticed,  turned  upon  nearly  the  same  facts,  and  receired  the 
same  decision,  as  Doe  v.  Clifton. 

>  Nothing  appeared  in  the  affidavits  on  either  side,  showing  any  interest  in  T.  Stobbs, 
besides  the  circumstance  of  his  joining  in  the  conveyance. 
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thtt  the  deponent  believed  that  Hurst  and  Partington  claimed  title  under  deed^ 
or  instniments  obtained  from  T.  N.  Stubbs  under  circumstances  which  the  depo- 
nent was  adyised  and  believed  rendered  them  invalid  for  fraud :  that  previous 
ejectments  bad  been  brought  against  Clifton,  Richard  Stubbs  and  others,  as 
tenants  in  possession,  for  the  same  premises,  on  the  demises  of  Hurst  and  Parting- 
ton only,  which  had  failed,  except  as  to  some  copyhold  premises,  as  to  which  a 
r*8in  ^^'^^®*  ^*^  ^^®°  found  for  *the  plaintiff,  subject  to  a  question  of  law  still 
^  ^  pending ;  that  in  those  actions  the  deponent  acted  nominally  as  attorney 
for  the  defendants,  who  claimed  under  Thomas  Neatby  Stubbs,  but  really  for 
and  at  the  instance  and  tinder  the  instruction  of  T.  N.  Stubbs,  and  for  the  protec- 
tion of  his  interest  against  Hurst  and  Partington ;  that  T.  N.  Stubbs  continued,  in 
his  correspondence  with  the  deponent,  to  express  his  anxiety  on  the  subject,  and 
had  desired  bim  to  take  measures  for  the  security  of  the  title  deeds ;  and  that 
the  deponent  believed  that  the  name  of  T.  N.  Stubbs  was  used  without  his 
authority  or  knowledge,  and  against  his  will. 

In  opposition  to  the  rule,  Partington  made  affidavit  that  T.  N.  Stubbs  and  T. 
Stnhhs  had  conveyed  part  of  the  premises  to  him  bond,  fide,  and  for  a  valuable 
consideration ;  that  he  was  informed  and  believed  that  the  insertion  of  their 
names  was  necessary  to  give  legal  effect  to  the  conveyance ;  and  that  he  was  able 
to  hear  the  expenses  of  the  ejectment  or  any  proceedings  incident  thereto,  and 
to  indemnify  T.  N.  Stubbs  and  T.  Stubbs  if  he  should  be  called  on  so  to  do. 
The  plaintiff's  attorney  also  made  affidavit  that,  since  the  deaths  of  the  devisors 
and  of  Catherine  Neatby  and  Ann  Stubbs,  T.  Stubbs  and  T.  N.  Stubbs  had  by 
deed  bargained,  sold,  and  assigned  to  Partington  in  fee,  all  their  estate,  right, 
title,  interest,  reversion,  use,  trust,  property,  claim,  and  demand  whatsoever, 
both  in  law  and  equity,  in  a  part  of  the  premises,  declaring  therein  that  they  had 
done  no  act  to  incumber  the  estate,  and  that  T.  N.  Stubbs  therein  covenanted 
for  reasonable  further  assurances,  at  his  own  expense,  by  himself  and  T.  Stubbs, 
for  and  to  the  use  of  Partington  in  fee. 

P8121  ^^'^tersdorff,  in  Trinity  term,  1835,  showed  cause.  Partington  could 
*-  -'  not  obtain  leave  from  Thomas  Neatby  Stubbs  to  use  his  name,  on  account 
of  his  absence ;  but  he  claims  under  a  conveyance  from  him  aud  Thomas  Stubbs. 
There  may  be  some  doubt  whether  the  conveyance  be  legally  complete ;  and  it 
is  JQst  that  the  party  taking  it  should  be  allowed  to  use  the  name  of  the  parties 
conveying,  for  the  purpose  of  getting  rid  of  the  difficulty  of  proof;  and  such 
a  practice  is  very  common.  Even  admitting  that,  where  the  parties,  whose  names 
are  so  used,  themselves  take  the  objection,  this  may  be  sufficient  ground  for  the 
Court  acceding  to  it,  here  Thomas  Neatby  Stubbs  does  not  come  into  Court;  the 
objection  is  tsJcen  by  the  attorney  of  a  defendant  in  ejectment  as  the  tenant  in 
possession.  In  Adams  on  Ejectment,  it  is  said,  p.  211,  8d  edit.  (1830),  that, 
"  where  demises  are  inserted  in  the  names  of  any  parties  without  their  authority, 
the  Court  on  motion  will  order  such  demises  to  be  struck  out  of  the  declaration, 
unleu  thejuttice  of  the  case  require9^4keir  insertion,  and  a  sufficient  indemnity 
is  given.*'  Here  the  justice  of  the  case,  and  the  sufficiency  of  the  parties  to  in- 
demnify, appear  on  the  affidavits. 

Platty  contrk.  This  is  an  attempt  to  get  rid  of  the  question  whether  the  con- 
vejanoe  was  fraudulent,  through  which  Partington  claims.  If  the  conveyance 
he  not  fraudulent,  Partington's  demise  was  sufficient.  [Patteson,  J.  Has 
there  been  any  instance  of  this  Court  retaining  names  on  the  demise,  on  an  in- 
demnity, the  parties  being  merely  trustees  ?]  No  such  instance  can  be  found. 
r*8131  [^^^i^^BO^>  ^'  There  might  be  a  defect  in  the  conveyance,  *owing  to 
^       -'an  outstanding  term.]    Nothing  of  this  kind  is  pretended. 

Per  Ouriam,^    This  rule  must  be  made  absolute. 

Rule  absolute  without  costs. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  Spring  assizes  at  Hert- 
1  Lord  DiHMAir,  G.  J.,  Littlidalb,  Pattison,  and  Williams,  Jb. 
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ford.  The  lessor  of  the  plaintiff,  Orchard,  proved  a  mortgage  to  him  by  Thomaa 
Neatbj  Stabbs,  in  1824,  of  his  reversionary  interest  in  the  premises,  expectaot 
on  the  lives  of  Catherine  Neatbj  and  Ann  Stubbs.  The  defendant  produced  a 
mortgage  of  the  same  premises  to  a  different  party,  executed  by  T.  N.  Stubbs  in 
1822.  For  the  plaintiff  it  was  contended  that  T.  N.  Stubbs  himself  could  not  have 
been  permitted  to  set  np  this  prior  mortgage  against  his  own  deed,  and  therefore 
that  Clifton,  who,  as  the  plaintiff  alleged,  held  possession  as  tenant  to  T.  N. 
Stubbs,  was,  in  like  manner,  precluded.  The  relation  of  Clifton,  as  tenant,  to 
T.  N.  Stubbs,  was  disputed ;  but  it  was  further  urged,  and  appeared  from  the 
evidence,  that  the  action  was,  in  reality,  defended  for  the  benefit  of  T.  N.  Stubbs; 
and  the  Lord  Chief  Justice,  considering  that  to  be  so,  held  that  the  mortgage  of 
1822  could  not  be  set  up.  A  verdict  was  therefore  taken  for  the  plaintiff  on 
Orchard's  demise,  and  for  the  defendant  on  the  others.  Platlf  in  the  present 
term,^  moved,  by  leave  reserved,  for  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered ;  contending  that  the  defendant  was  not  shown  to  be  tenant  to 
T.  N.  Stubbs,  and  was  not  otherwise  identified  with  him.     And  now 

*The  Court  (having  taken  time  to  confer  with  Tindal,  C.  J.)  said  that  r#o|4i 
the  defendant  appeared,  by  the  evidence,  to  be  merely  a  nominal  one  for  ^  -' 
the  benefit  of  T.  N.  Stubbs,  the  mortgagor  in  the  deed  under  which  the  lessor  of 
the  plaintiff.  Orchard,  claimed;  and  that,  as  it  was  not  competent  to  T.  N.  Stubbs 
to  derogate  from  his  own  mortgage  by  showing  a  prior  deed,  so  neither  could  the 
defendant  for  his  benefit :  see  Doe  dem.  Ogle  v.  Yickers,  ant^,  p.  782.  And  the 
rule  was  refused. 

On  a  subsequent  day  of  this  term  (April  21dt),  Piatt  obtained  a  rule  to  show 
cause  why  it  should  not  be  referred  to  the  Master  to  ascertain  what  was  due  for 
principal  and  interest,  on  the  mortgage  deed  of  1824,  and  to  tax  the  costs  of  the 
lessors  of  the  plaintiff,  and  why  Orchard  should  not  accept  the  amount  of  such 
principal,  interest,  and  costs  in  discharge  of  the  mortgage,  and  execute  a  recon- 
veyance to  T.  N.  Stubbs,  and  deliver  up  all  deeds,  &c.,  or  why,  in  case  of 
Orchard's  refusal  so  to  do,  the  money  should  not  be  paid  into  Court  to  aSide 
the  further  order  of  the  Court :  and  why  proceedings  should  not  be  stayed  in  the 
mean  time.  The  a^davits  in  support  of  the  rule  stated  the  circumstances  of  the 
above-mentioned  trial ;  that  T.  N.  Stubbs  was,  and  had  for  several  years  been 
in  India;  that  he  was  the  party  who  had  a  right  to  redeem  the  mortgage ;  that 
no  suit  in  equity  was  pending  to  foreclose  or  redeem;  and  that  judgment  was  not 
signed  in  either  cause.  The  attorney  who  gave  instructions  for  this  application 
made  affidavit  that  he  was  duly  authorized  to  act  for  T.  N.  Stubbs  in  *this  r*Qi5i 
behalf.     In  Trinity  term  following,  June  11th,  1836,  *■       '' 

Kelly  and  Petersdorff  showed  cause.  This  is  an  application  under  stat.  7  G. 
2,  c.  20,  s.  1 ;  but  that  statute  applies  only  where  the  person  having  right  to 
redeem  **  shall  appear  and  become  defendant''  in  the  action  of  ejectment. 

Plait,  oontr^.  The  intention  of  the  act  was  that  the  mortgagee  should  obtain 
only  principal,  interest,  and  costs,  but  not  the  land  itself.  This  intention  will 
be  defeated  if  such  'an  objection  prevail :  and  especially  as  the  mortgagor  was 
identified  with  the  defendant  at  the  trial.  The  case  is  clearly  within  the  equity 
of  the  statute.  The  application  is  on  behalf  of  the  mortgagor.  At  all  events, 
the  Court  may  suspend  the  proceedings,  by  its  general  power. 

Lord  Denman,  C.  J.  We  might,  perhaps,  wish  that  we  had  the  power 
which  the  applicant  contends  that  we  have ;  but  we  have  none  such,  directly  or 
indirectly.  The  applicant  does  not  answer  the  requisite  which  the  statute  makes 
essential,  and  for  which  there  are  good  reasons.  If  we  have  not  the  direct 
power,  under  the  statute,  neither  can  we  exercise  such  a  power  indirectly,  for 
the  sake  of  doing  justice  in  a  particular  case. 

LiTTLEDALE,  J.  It  is  reasonable  enough  that  the  applicant «hould  be  relieved 
upon  payment  of  principal,  interest,  and  costs :  but  the  question  is  whether  this 

>  April  Idth.    Before  Lord  Dknkan,  0.  J.,  Patt£son,  and  CoLxaiDaB,  Js. 
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Court  has  the  power  to  give  snoh  relief.  The  courts,  for  many  years,  have  en  - 
r*8l61  ^^^^'^^  ^  ^^'^  expense  in  '^'proceedings  arising  from  mortgages ;  but, 
^  -'in  the  case  of  ejectment,  their  power  is  defined  by  statute.  One  condi- 
tion is,  that  the  mortgagor  should  make  himself  defendant :  that  is  a  preliminary 
without  which  this  Court  has  no  jurisdiction,  any  more  than  it  would  have  to 
relieve  against  a  forfeiture  for  non-payment  of  rent. 

Patteson,  J.  The  words  of  the  statute  are,  *^  and  who  shall  appear  and  be- 
come defendant  or  defendants  in  such  action.''  This  applicant  has  not  become 
a  defendant.  I  do  not  see  how  we  could  exercise  any  equitable  jurisdiction 
here,  without  utterly  disregarding  the  statute.^  Kule  discharged.' 

*  Williams,  J.,  was  absent  *  See  Doe  dem.  Tubb  v.  Boe,  4  Taunt  887. 


DOE  on  the  several  Demises  of  DANSON  and  Others  v,  PARKE.     April  21. 

A  being  tenant  in  fee  simple  of  oastomary  land  which  passed  by  bargun  and  sale  with 
surrender  and  admittance,  became  bankrupt,  and  the  commissioners  assigned  the 
land  to  the  assignees.  Afterwards  the  bankrupt  died ;  and,  after  that,  the  assignees 
were  admitted. 

Ejectments  being  brought,  on  the  demises  of  the  bankrupt's  heir-at-law,  and  of  the  as- 
signees, both  laid  between  the  bankrupt's  death  and  the  admission.  Held,  that  the 
plaintiff  most  recover  on  one  or  the  other  demise ;  for  that  the  title  was  not  in  abey- 
ance ;  but,  if  the  assignees'  title  was  not  perfect,  it  was  in  the  heir. 

Ejectment  for  messuages  and  lands  in  Cumberland.  There  were  six  demises. 
The  first  three  were  laid  on  the  10th  of  June,  1826,  and  were,  first,  by  John 
Danson ;  secondly,  by  William  Blendall,  Thomas  Bowes,  and  Richard  Mellon ; 
thirdly,  by  Blendall  and  Mellon,  only.  The  other  three  demises  were  by  John 
Daoson,  by  Blendall,  Bowes,  and  Mellon,  and  by  Blendall  and  Mellon,  and  were 
laid  on  the  10th  of  March,  1832.     *0n  the  trial  before  Parke,  B.,  at 
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the  last  Carlisle  assizes,  it  appeared  that  the  premises  were  customary 


freehold,  and  that,  by  the  custom,  they  passed  by  deed  of  bargain  and  sale  pre- 
Bented  and  enrolled  at  the  manor  house  with  surrender  and  admittance.  John 
Danson  was  in  possession  in  1790 }  and  his  admission  in  that  year  was  produced. 
It  was  further  proved,  on  the  part  of  the  plaintifiF,  that  John  Danson  continued 
in  possession  up  to  the  27 tb  of  February,  1821,  on  which  day  a  commission  of 
bankruptcy  issued  against  him,  and  Blendall,  Bowes,  and  Mellon,  were  appointed 
assignees.  By  bargain  and  sale  of  the  lOtb  of  April,  1821,  duly  enrolled  in 
Cbanoery,  the  premises  were  assigned  to  them  by  the  commissioners.  The  de- 
fendant claimed  through  a  party  who  came  into  possession  at  a  later  period  in 
1821,  under  an  equitable  mortgage ;  but  no  evidence  was  offered  of  the  title  of 
BQch  party.  The  said  John  Danson  died  in  1830,  leaving  his  son,  John  Dan- 
Bon,  his  heir-at-law ;  and  Bowes  died  between  April,  1832,  and  April,  1833. 
On  the  3d  of  July,  1835,  Blendall  and  Mellon  were  admitted,  and  the  admission 
was  signed  by  the  lord  of  the  manor.  On  this  evidence,  the  learned  judge  di 
rected  a  verdict  for  the  plaintiff,  on  the  demise  of  John  Danson  in  1832. 

W.  H,  Watton  now  moved*  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  be  had  for  misdirection.  The  proof  given  on 
the  part  of  the  plaintiff  showed  that  the  title  was  not  perfected  in  the  assignees ; 
for  the  assignment  passes  nothing  without  surrender  and  admittance )  and,  even 
P'SISI  *B^PP^B^i^g  ^^®  admittance  in  1835  to  be  evidence  of  a  surrender  as- 
*•  ■'  sented  to  by  the  lord,  it  did  not  prove  a  surrender  before  the  day  of  the  * 
ktest  demise,  the  10th  of  March,  1882.  It  has  never  been  decided  that  a  sur- 
render and  admittance  have  relation  back  to  the  bargain  and  sale,  in  the  case  of 
cuBtomary  freeholds ;  though  that  is  the  case  as  to  copyholds,  see  Parker  v. 
Bleeke,  Cro.  Car.  568.  <*  Customary  hold'*  is  first  mentioned  in  the  bankrupt 
Act,  6  6.  4,  c.  16,  ss.  64,  68,  &c.     On  this  ground,  the  learned  Judge  directed 

'Before  Lord  Dbnuan,  C.  J.»  Littleoalb,  Patteson,  and  Colebidoe,  Js. 
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the  verdict  to  be  taken  upon  the  demise  of  the  heir-at-law.  Bat  the  assigDment 
devested  the  title  of  the  bankrupt  and  his  heir ;  and  the  plaintiff  producing  the 
proceeding  in  bankruptcy  could  not  dispute  their  effect.  And,  indeed,  the 
provision  of  stat.  49  G.  3,  c.  121,  ss.  10,  seems  to  apply.  [LiTTLEDALEy  J. 
You  say  the  title  was  in  a  sort  of  neutral  state.]  It  was  so :  either  as  an 
inchoate  title  in  the  commissioners,  or  as  an  anomalous  instance  of  a  title  in 
abeyance,  under  the  peculiar  operation  of  the  bankrupt  laws.  [Lord  Dbnmait, 
C.  J.  A  party  who  has  a  possession  of  twenty  years  has  a  title  against  any  one 
coming  in  after,  unless  the  latter  shows  title,  see  Doe  dem.  Smith  v,  Webber,  1 
A.  &  E.  119.  The  question  is,  as  to  the  effect  of  what  has  been  done  under  the 
bankruptcy.]  Cur.  adv,  vuU. 

Afterwards  in  this  term  (May  5th)  Lord  Denman,  C.  J.,  delivered  the 
judgment  of  the  Court. 

We  do  not  consider  that  the  defendant  can  raise  any  question  on  stat.  49  G. 
3,  c.  121,  s.  10.     The  plaintiff  must  recover  in  one  way  or  the  other.     Either 


the  bankrupt  had  not  parted  with  the  land,  and  then  the  ''"plaintiff  must 
recover  on  the  demise  of  the  heir-at-law ;  or  he  had  parted  with  it,  and 
then  the  title  of  the  assignees  is  good.  Rule  refused. 
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ATKINS  and  Another  r.  OWEN.     April  21, 

If  a  party  receiving  a  bill  payable  to  order,  for  the  purpose  of  getting  it  endorsed  for 
another  person,  procures  the  endorsement,  pays  in  the  bill  to  his  own  account  at  his 
banker's,  with  intent  to  appropriate  the  proceeds,  and,  before  the  bill  is  due,  draws 
upon  such  account  (though  not  specifically  upon  the  credit  of  the  bill),  and  his  draft 
is  honored,  an  action  of  trover  may  be  commenced  against  him  before  the  bill  is  due, 
but  not  an  action  for  money  had  and  received. 

Plaintiff  having  been  nonsuited  for  not  producing  a  document  on  the  trial,  the  Court  set 
aside  the  nonsuit,  on  payment  of  costs,  upon  the  affidavit  only  of  the  plaintiff's  attor- 
ney, that  he,  the  attorney,  "  as  soon  as  he  found  that  the  action  was  likely  to  come  on/' 
had  commenced  inquiries  to  ascertain  in  whose  hands  the  document  was,  and,  upon 
discovering  this,  had  immediately  (through  a  person  who  promised  to  procure  it)  made 
efforts  to  obtain  it,  but  had  obtained  it  too  late  for  the  trial,  and  now  had  it. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  The  plidntiffs 
having  been  nonsuited  by  reason  of  their  not  producing  in  evidence  a  bill 
alleged  to  have  been  misapplied  by  the  defendant,  the  Court,  on  motion  for  a 
new  trial,  in  Michaelmas  term,  1834,  held  the  nonsuit  right,  but  granted  a  rule 
nisi  for  a  new  trial.  Atkins  v.  Owen,  2  A.  &  E.  35.  The  rule  was  made  absolute 
in  last  Hilary  term,  January  18th;'  and  the  '''cause  was  again  tried  at  r^cooni 
the  last  Exeter  assizes,  before  Littledale,  J.     On  this  trial,  it  ap-  •-    ^  ^ 

'  The  motion  was  made  on  an  affidavit  by  the  plaintiff's  attorney,  that,  as  soon  as  he 
found  that  the  action  was  likely  to  come  on,  he  commenced  inquiries  to  ascertain  in  whose 
hands  the  bill  was,  and  that,  upon  discovering  this,  he  immediately  made  efforts  to  obtain 
it,  through  a  person  who  promised  to  procure  it ;  that  deponent  obtained  it,  but  too  late 
for  the  trial,  and  that  he  had  it  now  in  his  possession. 

Bantow  showed  cause.  The  plaintiff's  attorney  might  have  withdrawn  the  record, 
and,  as  the  matter  now  stands,  there  is  not  a  verdict  against  the  plaintiff,  but  only  a 
nonsuit.  There  is  no  precedent  for  setting  a  nonsuit  aside  under  such  circumstances. 
[Lord  DsNUAN,  C.  J.  Is  there  any  precedent  for  refusing?]  In  Shillito  v.  Theed,  6 
bing.  758,  a  nonsuit  was  set  aside  on  the  payment  of  costs,  upon  the  ground  of  the  ab- 
sence  of  a  material  witness  ;  but  the  witness  had  been  subpoenaed.  Here  no  inquiries 
were  commenced  till  the  plaintiff's  attorney  found  the  trial  was  likely  to  come  on.  It  is 
not  said  that  there  was  any  application  to  the  defendant.  No  dates  are  given  in  the  affi- 
davit. The  plaintiff's  attorney  must  be  taken  to  have  known,  throughout,  the  necessity 
of  producing  the  bill.  [Lord  Dsmman,  C.  J.  It  was  a  very  strict  application  of  the 
rule.]  No  breach  of  faith  is  imputed  to  the  defendants.  At  least  it  should  be  made  a 
condition  of  the  rule  that,  if  the  defendant  choose  to  pay  the  money,  the  plaintiff  shall 
pay  the  costs  of  the  former  trial. 

Sir  W.  W.  Follettj  contr&,  was  stopped  by  the  Court. 

Lord  Demman,  C.  J.  There  is  no  danger  here  of  our  setting  a  bad  precedent.  The 
rule  must  be  made  absolute,  on  payment  of  costs. 

Littledale  and  Williams,  Js.,  concurred.     (Colebidge,  J.,  was  absent.) 

Rule  absolute,  on  payment  of  oosta. 
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peared  that  a  bill  of  exchange  for  100?.  had  been  remitted  to  the  plaintiffs  in 
discbarge  of  a  debt  due  to  them  from  Studd j ;  that  the  bill  (now  given  in  evi- 
dence) was  payable  to  tbe  order  of  Studdj,  sixty  days  after  sight;  tbat  the 
plaintiffs  handed  the  bill  to  the  defendant^  in  order  that  he  might  get  it  endorsed 
for  them  by  Studdy ;  and  that  the  defendant  got  it  so  endorsed,  paid  it  to  his 
own  account  at  his  bankers'  (endorsed  to  them),  and  claimed  a  right  to  retain 
the  proceeds.  It  also  appeared  that  the  bankers  had  placed  the  bill,  in  the  usual 
way,  to  the  defendant's  credit ;  and  that  the  defendant,  after  paying  in  the  bill, 
had  drawn  upon  his  account  at  the  bankers',  though  not  specifically  on  the  credit 
of  this  bill.  He  had  frequently  been  allowed  to  overdraw  his  account  at  the 
bankers',  and  it  was  overdrawn  when  this  bill  was  paid.  They  charged  interest 
upon  it,  by  reason  of  the  amount  having  been  advanced  before  it  became  due. 
The  bill  when  paid  in  was  not  accepted ;  the  bankers  in  due  course  forwarded 
r*82l1  ^^  ^^^  acceptance  and  for  payment.  It  'remained  in  their  books  to  the 
*-  ^  defendant's  credit,  all  the  time  it  was  running.  The  action  was  com- 
menced before  the  bill  became  due,  and  the  learned  Judge,  on  that  account, 
directed  a  nonsuit,  giving  leave  to  enter  a  verdict  for  the  plaintiffs. 

Crotcder  now  moved  accordingly.  Trover  would  clearly  have  lain ;  and  the 
defendant  is  liable,  under  the  circumstances,  in  an  action  for  money  had  and 
received,  though  the  bill,  not  being  due,  had  not  actually  been  turned  into 
money  when  this  action  was  commenced.  It  passed  as  money  in  the  account  on 
which  the  defendant  drew,  and  that  is  sufficient.  In  Beed  v.  James,  1  Stark. 
N.  P.  C.  134,  where  a  creditor  issued  execution  against  his  debtor's  goods,  and 
took  a  bill  of  sale  of  them  from  the  sheriff,  it  was  held  that  the  assignees  of  the 
debtor  (who  had  committed  acts  of  bankruptcy  before  the  execution)  might  sue 
the  execution  creditot  for  money  had  and  received,  though  the  goods  had  not  in 
fact  been  turned  into  money.  Here,  if  the  defendant  had  got  the  bill  discounted, 
there  could  be  no  doubt  as  to  the  form  of  action ;  and  he  might  have  done  so. 
It  would  not  lie  in  his  mouth,  in  such  a  case,  to  say  that  the  bill  was  not  yet 
due,  when  he  could  not  deny  that  he  had  received  the  money  on  it.  The  same 
would  be  the  case  if  he  had  pledged  the  bill.  It  has  in  fact  been  turned  into 
money,  since  it  has  gone  to  the  credit  side  of  his  account.  When  a  party,  having 
bills  in  the  hands  of  his  banker,  draws  generally  upon  his  account,  each  bill  is 
in  fact  drawn  upon.  If  an  insurance  broker  adjust  a  loss  upon  a  policy,  and 
r^QOoi  ^^®  underwriter  gives  him  '''credit  in  account,  or  a  bill,  for  the  amount, 
^  -^  the  assured  may  recover  against  such  broker  for  money  had  and  received, 
although  no  money  may  have  come  t<o  his  hands ;  Andrew  v.  Robinson,  3  Camp. 
199 ;  Wilkinson  v.  Clay,  6  Taunt.  110.  [Pattebon,  J.  In  such  cases,  by  the 
course  of  dealing,  the  broker  must  be  taken  to  have  admitted  the  receipt  of 
money,  see  Scott  v,  Irving,  1  B.  &  Ad.  605,  and  the  cases  there  cited ;  if  the 
underwriter  fails,  it  is  not  open  to  the  broker  to  defend  himself  by  saying  that 
money  has  not  passed :  that  is  the  ground  of  decision.]  The  like  ground  exists 
here. 

Lord  Denman,  C.  J.  The  defendant's  conduct  appears  to  have  been  8uoh| 
tbat  I  should  have  been  happy  if  we  could  have  granted  this  rule }  but  if  it  is 
evident  that  the  action  does  not  lie,  it  would  be  a  waste  of  time  to  do  so.  Trover 
would  clearly  have  lain ;  but  a  different  form  has  been  adopted ;  and,  viewing 
the  case  as  if,  at  the  present  moment,  a  bill  not  yet  due  were  taken  by  the  de- 
fendant and  handed  to  his  banker,  what  money  is  had  and  received  to  the  use  of 
the  plaintiff?  The  defendant  receives  credit  in  his  bankers'  books  on  the  ex- 
pectation that  the  bill  will  be  paid.  If  it  is  not  paid,  and  he  is  held  liable  in 
this  action,  he  may  have  to  repay  the  amount  twice  over,  being  liable  also  to  the 
banker.     His  being  a  wrong-doer  cannot  vary  this  view  of  the  case. 

LiTTLEDALE,  J.,  coucurrcd. 

Patteson,  J.  I  am  of  the  same  opinion.  This  is  a  case,  not  of  money  had 
1^8231  ^°^  received  to  the  use  of  the  '''plaintiff,  but  money  lent  by  the  banker 
^        -'to  the  defendant.     The  case  is  as  my  Lord  has  put  it. 

CoLSBiDaE,  J.,  concurred.  Rule  refused. 
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JEFFERY  t;.  EDMUND  POLLEXFEN  BASTARD,  Esquire.     AprU2l. 

In  taking  sureties  in  a  replevin  bond,  the  sheriff  is  to  exercise  a  reasonable  discretion  in 
deciding  upon  their  sufficiency ;  and,  in  an  action  for  taking  insufficient  sureties,  it  is 
for  the  jury  to  decide  whether  he  has  used  such  discretion  or  not. 

The  sheriff  or  replevin  clerk  is  not  bound  to  go  out  of  the  office  to  make  inquiries ;  but, 
if  the  sureties  are  unknown  to  him,  he  ought  to  require  information,  beyond  their  own 
statement,  as  to  their  sufficiency. 

Where  persons  of  respectable  appearance  are  brought  to  the  replevin  clerk  as  sureties 
by  the  attorney's  clerk  on  behalf  of  the  party  replevying,  their  circumstances  being 
unknown  both  to  the  attorney's  clerk  and  to  the  replevin  clerk,  and  the  latter  causes 
the  sureties  to  make  affidavit  in  detail  as  to  their  sufficiency,  with  which  he  is  satisfied, 
and  an  action  is  afterwards  brought  against  the  sheriff  for  taking  insufficient  sureties, 
the  jury  may  properly  find  that  the  inquiry  made  does  not  excuse  the  sheriff. 

On  the  trial  of  such  an  action,  the  bond,  but  not  its  amount,  being  admitted  on  the 
pleadings,  evidence  was  gone  into  on  both  sides,  upon  the  question  whether  or  not, 
under  the  circumstances  above  stated,  the  replevin  clerk  had  used  reasonable  caution. 
The  replevin  bond  was  referred  to  by  both  parties  during  the  trial,  and  was  stated  to 
have  been  taken  in  double  the  value  of  the  goods ;  and  it  was  in  court,  ready  to  be 
produced ;  but,  by  an  oversight,  the  plaintiff  did  not  formally  put  it  in,  nor  was  it 
expressly  noticed  as  a  part  of  the  evidence  in  the  cause,  till  a  verdict  had  been  ^ven 
for  the  plaintiff.  The  Judge  stating  to  the  Court  that  he  considered  it  as  in  effect  put 
in :  Held,  on  motion  to  enter  a  verdict  for  nominal  damages  for  want  of  proof  of  the 
bond,  or  other  evidence  of  the  value  of  the  goods,  that  the  bond  must  be  considered 
as  having  been  in  effect  proved  at  the  trial. 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in  a  replevin  bond,  the 
penalty  of  the  bond  is  the  limit  of  damages. 

Case  against  the  late  sheriff  of  Devon,  for  taking  insufficient  sureties,  Thomas 
Hallett  and  William  Bell  worthy,  in  a  replevin  bond.  The  distress  was  stated 
to  have  been  of  great  value,  to  wit,  1000/.,  and  to  have  been  taken  for  arrears 
of  rent,  to  wit,  75/. ;  and  it  was  alleged  that  the  now  plaintiff  recovered  in  the 
replevin  suit  75/.  arrears  of  rent,  and  159/.  costs ;  and  that,  by  the  sheriff's 
default,  the  now  plaintiff  lost  the  benefit  of  the  distress,  and  failed  to  recover 
his  costs,  &c.  First  plea,  that,  before  the  taking  of  T.  H.  and  W.  B.  as  such 
sureties,  to  wit,  on,  &c.,  the  defendant,  as  such  sheriff,  &c.,  '*  instituted  and 
made  a  due,  and  proper,  '''and  reasonable  inquiry  into  the  circumstances,  r^conii 
estate,  substance  and  condition  "  of  T.  H.  and  W.  B.,  in  order  to  ascer-  ^  ^ 
tain  whether  they  and  each  of  them  was  and  were  a  good  and  sufficient  suretj 
and  sureties ;  and  that,  upon  such  inquiry,  and  at  the  time  of  their  becoming 
sureties,  each  of  them  <<  appeared  to  the  defendant,  as  such  sheriff  as  aforesaid, 
to  be,  and  at  that  time  ostensibly  was,  a  good,  able,  sufficient  and  responsible 
pledge  and  surety,"  &c.  Verification.  Second  plea,  that  T.  H.  was  a  good 
surety.  Verification.  The  replication  traversed  the  above  statements  in  the 
two  pleas  respectively,  and  tendered  issue  to  the  country.  Joinder.  On  the 
trial  before  Littledale,  J.,  at  the  last  Spring  assizes  at  Exeter,  evidence  was 

fiven  for  the  plaintiff,  to  show  the  condition  in  life  of  the  sureties;  and  the 
efendant  then  proved  that,  on  October  24th,  the  day  before  the  time  for  re- 
plevying expired,  the  clerk  of  the  attorney  for  Leatt,  the  party  replevying, 
came  to  the  office  of  Drake,  the  defendant's  replevin  clerk  at  Exeter  (who  now 
gave  evidence  for  the  defendant),  and  tendered  the  two  sureties.  Drake  ques- 
tioned them  at  first  separately,  and  afterwards  together,  as  to  their  property, 
and  took  down  the  answers.  They  had  the  appearance  of  small  farmers.  Drake 
did  not  know  them ;  nor  did  it  appear  that  the  attorney's  clerk  had  any  personal 
knowledge  of  them.  The  examination  lasted  half  an  hour.  Drake  finally  took 
affidavits  from  the  sureties,  which  were  as  follows : — 

"Thomas  Hallett,  of  Ottery  St.  Mary,'  in  the  county  of  Devon,  yeoman, 
maketh  oath  and  saith  that  he  resides  in  the  parish  of  0.  St.  M.  in  the  said 
county,  *on  a  leasehold  property  held  under  Sir  John  Kennaway,  Bart.,  ri^Q-i^"] 
for  a  term  of  ninety-nine  years,  determinable  on  three  lives.     That  the  *- 
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said  lease  waa  granted  to  bim  by  tbe  said  Sir  J.  K.,  and  tbis  deponent  has 
fanned  tbe  property  ever  since,  and  is  now  in  tbe  possession  and  enjoyment 
tbereof.  Tbat  tbere  is  a  dwelling-bonse  upon  it,  in  wbicb  tbis  deponent  and 
bis  family  reside,  and  tbe  furniture  tberein  is  his  own  property;  and  this 
deponent  further  saitb  that  there  is  no  mortgage  or  charge  on  tbe  said  property 
or  furniture,  and  that  be  is  the  sole  and  exclusive  possessor  tbereof.  And  tbis 
deponent  further  saitb  tbat,  under  the  will  of  his  late  uncle,  Henry  Pooke,  be  is 
entitled  to  the  sum  of  100/.,  payable  on  tbe  death  of  bis  mother,  now  aged 
seventy-three,  and  tbat  tbe  trustee  under  tbe  said  will  is  George  Bame,  Esq., 
of  Tiverton,  in  tbe  said  county :  and  this  deponent  further  saitb  tbat  be  is 
worUi,  over  and  above  what  debts  be  owes,  tbe  clear  sum  of  160/.  and  upwards. 

<*  And  this  deponent,  William  Bellwortby,  of  Rockbeare,*  in  tbe  said  county, 
yeoman,  maketh  oath  tbat  be  is  a  housekeeper  in  tbe  parish  of  E.  aforesaid  ; 
that  be  is  tbe  owner  of  tbe  fee-simple  of  a  cottage,  formerly  two  cottages,  in  R. 
aforesaid,  and  an  orchard  or  garden  thereto  belonging,  now  occupied  by  Francis 
Marker,  at  tbe  annual  rent  of  5/.  5s.;  that  there  is  no  mortgage  or  charge  on 
tbe  said  property ;  and  tbis  deponent  is  tbe  sole  and  exclusive  possessor  tbereof: 
and  tbis  deponent  lastly  saitb  that  be  is  worth,  after  all  bis  debts  are  paid,  the 
clear  sum  of  160/." 

r^QOtn  l^rake  stated  at  tbe  trial  tbat  this  was  the  course  he  '^'always  took  in 
L  -1  such  cases :  tbat  be  required  tbe  affidavits  because  he  knew  nothing  of 
the  parties  :  and  that,  at  tbe  time,  he  waa  quite  satisfied  in  bis  judgment  tbat 
they  were  responsible  people.  He  also  stated  that  tbe  replevin  bond  was  taken 
in  double  tbe  value  of  the  goods.  Tbe  learned  Judge  expressed  bis  opinion 
tbat  this  examination  was  not  sufficient,  and  tbat  inquiry  ought  to  have  been 
made  on  behalf  of  tbe  sheriff  among  persons  who  bad  means  of  knowing  tbe 
sureties.  No  witness  acquainted  with  tbe  circumstances  of  Hallett  and  Bell- 
wortby was  called  for  tbe  defence.     The  plaintiff  had  a  verdict  for  160/. 

Crowder  now  moved  for  a  rule  to  show  cause  why  tbere  should  not  be  a  new 
trial  on  the  ground  of  misdirection ;  or  why  tbe  damages  should  not  be  reduced 
to  nominal  ones,  on  tbe  ground  after-mentioned.  The  inquiry  was  sufficient 
under  the  circumstances.  Tbe  sureties  were  presented  by  the  clerk  of  an 
attorney  known  in  tbe  town ;  and  -the  replevin  clerk  was  not  bound  to  enter 
upon  an  investigation  at  two  distant  places  before  granting  the  replevin.  The 
affidavits  are  available  as  showing  tbe  minute  inquiry  to  which  tbe  parties  bad 
been  subjected.  The  statements  in  them  are  very  precise,  and  mention  the 
names  of  known  individuals,  whom  the  parties  would  not  refer  to  falsely  upon 
oath.  [Lord  Denman,  C.  J.  These  are  mere  voluntary  affidavits.]  In  Hindle 
V.  Blades,  5  Taunt.  225, 1  Marsh.  27,  it  was  held  that  the  sheriff  was  not  bound 
to  warrant  the  sufficiency  of  tbe  sureties  :  Saunders  v.  Darling,  Bull.  N.  P.  60, 
p^gA^-i  was  tbere  cited,  where  it  is  said  tbat  slight  evidence  of  '''insufficiency 
I-  -'is  enough  to  throw  the  onus  of  proof  on  the  sheriff,  '^  for  tbe  sureties 
are  known  to  bim,  and  be  is  to  take  care  tbat  they  are  sufficient."  But  Mans- 
field, C.  J.,  said,  <<  I  cannot  think  tbe  statute  11  Q.  2,  c.  19,  s.  23,  meant  to 
throw  on  the  sheriff  this  onus  -,*'  and  Heath,  J.,  observed, — *<  Tbe  mischief, 
before  tbe  statute,  was,  that  the  sheriff  used  to  accept  mere  men  of  straw  for 
sureties.  But  the  sheriff  cannot  cast  up  the  man's  accounts  to  see  the  real  state 
of  bis  property.''  [Lord  Denman,  C.  J.  There  a  primi  facie  case  of  respecta- 
bility appeared.  Littledale,  J.  In  tbis  case  the  replevin  clerk  said  that  be 
took  affidavits  because  be  knew  nothing  of  tbe  parties.]  They  appeared  to  be 
small  farmers  and  respectable  persons.  [Coleridoe,  J.  How  could  tbe  credit 
and  apparent  respectability  of  tbe  parties  be  ascertained  by  examining  them- 
selves f  If  tbe  attorney's  clerk  bad  known  anything  of  them,  be  might  have 
been  questioned ;  but  they  appear  to  have  been  strangers  to  him.]  It  would 
have  been  seen  on  tbe  examination  of  tbe  parties  whether  they  prevaricated,  or 
were  unable  to  answer  any  particular  inquiry.     Tbe  mere  addition  of  tbe  attor- 
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nej's  clerk,  or  some  otber  yoncbee,  who  migbfc  or  mjgbt  not  be  known  at  the 
sheriff's  office,  would  not  much  advance  the  case.  The  replevin  clerk  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  and  it  was  for  the  jury  to  saj 
whether  a  reasonable  discretion  had  been  exercised  in  the  inquiry  made  there. 
The  learned  Judge  led  them  to  suppose  that,  in  point  of  law,  the  inquiry  proved 
was  insufficient.  The  case  would  be  different  if  the  sheriff  had,  within  his  office, 
means  of  knowing  that  the  surety  was  insufficient;  as  ^in  Scott  v.  r^ooQ-i 
Waithman,  3  Stark.  N.  P.  C.  168,  where  writs  against  one  of  the  sure-  ^  ^ 
ties  had  passed  through  the  sheriffs  hands.  Abbott,  C.  J.,  there  said  that  if 
the  sheriff,  "having  the  means  within  his  power  of  informing  himself,"  ne- 
glected to  use  them,  he  was  responsible.  That  must  signify  means  within  his 
reach  as  sheriff,  within  his  office  :  otherwise  the  qualification  seems  unnecessary ; 
for  the  sheriff,  like  any  other  man,  would  of  course  have  means  within  his  power 
of  inquiring  at  a  distant  place.  Sutton  v.  Waite,  8  B.  Moore,  27,  also  shows 
that  the  duty  of  the  sheriff  is  not  such  as  the  plaintiff  here  would  represent  it ; 
and  Park,  J.,  there  relies  upon  the  expressions  of  Heath,  J.,  in  Hindle  v. 
Blades,  5  Taunt.  226  ;  1  Marsh.  27. 

But  further,  the  damages  ought  to  be  reduced.  The  value  of  the  goods  re- 
plevied was  not  proved.  It  was  said  to  be  admitted  by  the  plea;  but  the  de- 
claration only  lays  it  under  a  videlicet,  at  10002.  A  witness  stated  that  the 
bond  was  taken  in  double  the  value  of  the  goods ;  but  the  bond  itself  was  not 
given  in  evidence,  nor  particularly  adverted  to  till  after  the  verdict.  It  was  a 
mistake,  but  fatal  to  the  plaintiff's  right  to  recover  any  but  nominal  damages. 

KiiTTLEDALE,  J.     The  bond  lay  on  the  table  of  the  Court.     I  considered  it  as 
ing  substantially  put  in.] 

Elliott^  for  the  plaintiff,  made  a  cross  motion  to  increase  the  damages,  con- 
tending that  the  amount  of  damage  alleged  in  the  declaration  to  have  accrued 
by  the  sheriff's  default  was  admitted  by  the  plea ;  and  that,  as  against  the  sheriff, 
the  right  to  recover  was  not  '^'limited  by  the  penalty  of  the  bond.  [Lit-  r^coogi 
TLEDALE,  J.     The  penalty  is  the  limit  in  all  such  cases.]  ^        ^ 

Lord  Denman,  C.  J.  It  is  admitted  that  the  sureties  were  insufficient;  the 
only  question  is,  whether  the  defendant  made  a  proper  and  reasonable  inquiry. 
The  only  law  to  be  collected  from  the  cases  is  that  which  was  laid  down  by 
Abbott,  C.  J.,  in  Scott  t?.  Waithman,  3  Stark.  N.  P.  C.  168,  namely,  that  the 
sheriff  is  to  exercise  a  reasonable  discretion  and  caution  in  receiving  sureties. 
Whether  he  has  done  so  or  not,  is  a  question  for  the  jury  in  each  case;  and  the 
law  cannot  be  laid  down  with  more  particularity.  If  the  learned  judge  in  this 
case  had  left  it  to  the  jury,  as  law,  that,  under  the  circumstances,  the  sheriff's 
clerk  could  not  have  made  a  sufficient  inquiry,  there  might  have  been  ground 
for  this  application ;  but  he  did  no  more  than  make  a  strong  observation  upon 
the  case  before  him.  And,  if  the  fact  was  that  the  sureties  were  utterly  insuf- 
ficient, that  they  were  brought  to  the  office  by  the  attorney's  clerk,  and  that  no 
inquiry  was  instituted  beyond  the  receiving  of  such  answers  as  they  chose  to 
give,  no  judge  would  direct  a  jury,  and  no  jury  should  say,  that  a  proper  dis- 
cretion was  exercised  in  receiving  those  sureties.  That  being  so^  the  sooner  we 
make  an  end  of  the  course  of  proceeding  which  was  said  here  to  be  usually 
adopted,  the  better :  otherwise  it  may  be  said  that,  wherever  the  parties  live  at 
such  a  distance  that  the  sheriff  cannot  personally  know  of  their  circumstances, 
no  further  inquiry  is  necessary  than  to  receive  their  own  statement.  There 
must,  in  any  such  case,  be  some  other  means  of  '''inquiry,  as  for  example,  r^goni 
by  the  attendance  of  a  person  from  the  neighborhood  in  which  the  sure-  ■- 
ties  live ;  and  here  the  sheriff,  if  he  had  used  such  means,  would  have  the  benefit 
of  Mansfield,  C.  J.'s  observation  in  Hindle  v.  Blades,  5  Taunt.  225 ;  1  Marsh. 
27  :  ^^  Suppose  the  sheriff  had  taken  an  eminent  banker  as  surety  a  week  before 
his  bankruptcy,  when  no  one  in  the  world  had  the  slightest  reason  to  suspect 
his  circumstances."  The  very  circumstances  of  the  clerk's  taking  an  irregalar 
affidavit  from  the  sureties  evinces  his  doubt  of  their  sufficiency.     His  knowing 
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nothing  of  the  parties  appears,  certainly^  a  bad  reason  for  proceeding  upon  their 
oaths.  As  for  the  omission  to  give  the  bond  in  evidence,  we  must  put  a  reason- 
able constmction  upon  what  took  place ;  we  must  take  it  that  all  parties  con- 
sidered the  instrument  as  having  been  proved ;  it  was  ready  to  be  put  in  at  a 
moment's  notice ;  and,  in  the  references  made  to  the  bond  during  the  trial,  it 
must  be  considered  that  both  sides  were  talking  of  the  document  which  lay  upon 
the  table  before  them.  '  No  rule  can  be  granted. 

LiTTLEDALE,  J.  I  may  have  made  strong  observations  on  the  insufficiency 
of  such  an  inquiry  as  was  proved,  and  may  have  said  generally  that  it  was  in- 
sufficient ;  but,  if  I  did  so,  it  was  with  reference  to  the  particular  case,  and  not 
as  laying  down  a  rule  of  law. 

Patteson,  J.  The  rule  clearly  is,  that  the  sheriff  shall  exercise  a  reasonable 
discretion.  If  our  present  application  of  the  rule  would  render  it  necessary  for 
r^SSll  ^^^  sheriff  to  send  about  the  country  at  his  own  expense  to  *make  in- 
I-  ^  quiries,  I  should  hesitate  as  to  refusing  the  rule.  But,  supposing  that 
the  sheriff  knows  the  parties,  he  may  accept  them  as  sureties ;  supposing  that 
he  does  not  know  them,  he  may  decline  receiving  them  till  they  satisfy  him  ot 
their  sufficiency,  by  the  attendance  of  other  persons,  or  by  information  from 
them  in  writing.  I  would  not  have  it  supposed  that  the  sheriff  or  the  replevin 
clerk  is  bound  to  go  out  of  the  office,  and  travel  about  for  information;  but  he 
may  require  vouchers,  personal  or  in  writing.  If  that  had  been  done  here,  there 
would  have  been  a  strong  case  for  the  sheriff. 

CoLsaiDGE,  J.  There  is  no  question  as  to  the  rule,  but  only  with  respect  to 
the  application.  I  think  we  may  lay  it  down  that,  if  the  sheriff  is  fixed  with 
knowledge  of  the  real  state  of  facts,  he  is  responsible,  according  to  such  know- 
ledge :  but,  where  he  has'  it  not,  he  is  bound  to  make  a  reasonable  inquiry  into 
the  apparent  responsibility  of  the  sureties  offered.  Here  three  persons  come, 
two  sureties  and  the  attorney's  clerk.  The  replevin  clerk  does  not  even  inquire 
of  the  attorney's  clerk  as  to  the  apparent  responsibility  of  the  sureties,  but  ex- 
amines them  as  to  their  actual  responsibility.  I  agree  that  the  sheriff,  or  his 
olerk,  is  not  bound  to  go  out  of  the  office ;  but  he  may  satisfy  himself  without 
doing  so.  And  upon  this  subject  it  is  observable  that  the  sheriff  is  bound  by 
statute,  1  &  2  Ph.  &  M.  c.  12,  s.  3,  to  have  four  replevin  clerks  at  least,  dwell- 
ing not  above  twelve  miles  from  each  other.  Rule  refused. 


r»oooT*JONES  V,   DANIEL   SHEARS,  JAMES    SHEARS,   THOMAS 
L  °^^J      MARGRAVE,  and  WILLIAM  ELLWARD.    April  21. 

In  assumpsit  for  rent  of  coal,  the  issue  being  whether  or  not  the  defendants,  having 
given  notice  to  quit,  had  afterwards  waived  the  notice  and  continued  the  tenancy,  it 
was  proved  that,  after  the  time  fixed  by  the  notice  had  expired,  they  continued  for 
two  months  working  out  certain  portions  of  the  coal,  which,  however,  as  they  con- 
tended, it  was  usual  for  a  tenant  to  take  away  on  abandoning  such  a  work ;  Held,  that  it 
was  for  the  jury  to  decide  on  this  issue,  whether  or  not  the  defendants,  in  remaining 
for  the  two  months,  intended  to  waive  the  notice  and  continue  the  tenancy. 

Daring  all  the  time  above-mentioned,  the  defendants  constituted  a  firm,  called  the  Llan- 
gonneek  Coal  Company.  After  the  expiration  of  that  time,  the  company  appointed 
an  agent.  On  the  trial  of  the  above  action  the  plaintiff  offered  in  evidence  a  letter  of 
the  agent,  to  show  a  recognition,  by  the  firm,  of  a  continuing  tenancy.  Before  the 
letter  was  written,  or  the  agent  appointed,  two  of  the  defendants  had  withdrawn  from 
the  firm,  but  the  business  was  still  carried  on  in  the  name  of  the  L.  Coal  Company,  and 
no  notioe  of  the  change  had  been  given  to  the  public :  Held,  that  the  letter  was  inad- 
missible. 

Assumpsit  on  an  agreement  between  the  plaintiff  and  defendants,  that  the 
plaintiff  should  let  to  the  defendants,  and  thej  take  of  him,  the  coal  under  cer- 
tain lands,  for  twenty-one  years;  that  the  defendants  should  be  at  liberty  at  any 
time  during  the  term  to  terminate  the  same,  by  giving  six  months'  notioe  in 
writing  to  the  plaintiff  of  such  intention,  if  the  whole  of  the  coal  were  worked 


366  4  Adolphus  &  Ellis.  [832 

out,  or  on  giving  two  years'  notice  at  any  time,  or  on  paying  two  years'  rent: 
and  that  the  defendants  should  pay  certain  sums  for  royalty,  way-leave,  &e., 
and  100^.  per  annum  sleeping  rent.  Averment,  that  the  defendants  entered, 
&o.  Breach,  non-payment  of  the  sleeping  rent  for  four  years.  Pleas,  1.  Non 
assumpsit.  2.  That  on,  &c.,  the  defendants  gave  notice  in  writing  of  their  inten- 
tion to  terminate  the  term  at  the  end  of  two  years,  and  that,  at  the  expiration  of 
the  two  years,  and  before  any  of  the  rent  claimed  became  due,  vis.  on,  &c.;  the 
term  ceased  by  virtue  of  the  said  notice.  Verification.  Replication  to  the  second 
plea,  that  the  defendants,  after  giving  the  notice,  and  before  the  determination  of 
the  term,  viz.  on,  &c.,  waived  relinquished,  and  abandoned  such  notice,  and  agreed 
to  a  continuance  of  the  term^  and  of  their  tenancy  to  the  plaintiff,  and 
*the  same  continued  in  all  respects  as  if  the  notice  had  not  been  given,  p^ooqi 
Verification.  The  rejoinder  traversed  these  allegations,  and  upon  that  ^  ^ 
traverse  issue  was  joined. 

On  the  trial  before  Coleridge,  J.,  at  the  last  Spring  assizes  at  Carmarthen, 
it  appeared  that  the  defendants,  under  the  name  of  the  Llangonneck  Coal  Com- 
pany, signed  the  agreement  declared  upon,  in  1828  :  that  they  entered  upon 
and  worked  the  coal ;  and  that,  in  April,  1829,  they  gave  a  notice  to  the  plaintiff, 
beginning,  <<  We  the  undersigned,  being  the  individuals  composing  the  Llan- 
gonneck Coal  Company,"  signed  by  the  four  defendants,  and  stating  that  at  the 
expiration  of  two  years  they  should  deliver  up  possession  and  put  an  end  to  the 
term.  The  plaintiff's  case  was,  that  they  had  continued  to  work  the  coal  for 
two  months  after  the  expiration  of  the  two  years,  and  had  thereby  waived  the 
notice.  The  defendants  insisted  that  the  working  was  not  carried  on  with  any 
view  of  continuing  the  tenancy ;  that  the  coal  worked  during  the  two  months 
was  taken  from  the  pillars  of  coal  which  supported  the  roof  of  the  mine ;  and 
that  it  was  customary,  on  leaving  a  mine,  to  cut  away  from  such  pillars  as  much 
as  could  be  removed  with  safety.  To  show  that  the  defendants  had  in  fact 
meant  to  continue  the  tenancy,  a  letter  was  tendered  in  evidence,  written  on 
behalf  of  the  Llangonneck  Coal  Company,  by  a  Mr.  Seymour,  their  agent,  in 
July,  1835.  Two  of  the  defendants  had  at  that  time  quitted  the  company ;  two 
continued  members ;  and  other  persons  had  come  in.  The  defendants  had  never 
notified  this  change  in  the  firm  to  the  public.  Seymour  had  been  agent  about 
eighteen  months  ]  he  became  so  after  the  retirement  of  the  two  defendants  who 
left  the  '''company.  The  learned  Judge  held  the  letter  inadmissible,  r^cooi-i 
being  of  opinion  that  Seymour  could  not,  in  writing  it,  be  considered  the  I-  -^ 
agent  of  the  four  defendants.  And  he  left  it  to  tho  jury  to  say  whether  the 
defendants  had  continued  working  the  coal  with  intent  to  waive  the  notice  and 
continue  the  tenancy,  or  without  such  intent.  The  jury  found  a  verdict  for  the 
defendants  on  the  second  issue. 

Wilson  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial  on  the  grounds  of  misdirection,  and  of  an  improper  rejection  of  evidence. 
The  question  of  intent  ought  not  to  have  been  submitted.  When  a  tenant 
holds  over  after  his  lease  is  determined,  whether  by  efflux  of  time  or  by  matter 
collateral,  an  absolute  legal  liability  is  incurred,  and  there  is  no  question  of  in- 
tent for  a  jury.  Here  the  working  from  the  pillars  was  the  same,  in  point  of 
law,  as  if  the  defendants  had  entered  upon  an  unworked  seam.  The  plaintiff 
might,  at  his  option,  treat  them  as  trespassers  or  tenants.  In  Digby  v.  Atkin- 
son, 4  Camp.  278,  Lord  Ellenborouoh  said,  "  Where  the  tenant  holds  over 
after  the  expiration  of  the  term,  he  impliedly  holds  subject  to  all  the  covenants 
in  the  lease  which  are  applicable  to  his  new  situation."  Nothing  is  said  there 
of  a  question  of  intent  to  be  decided  by  the  jury.  In  Right  dem.  Flower  v. 
Darby,  1  T.  R.  159,  Lord  Mansfield  said,  "  If  there  be  a  lease  for  a  year,  and 
by  consent  of  both  parties  the  tenant  continue  in  possession  afterwards,  the  law 
implies  a  tacit  renovation  of  the  contract."  If  intention  may  be  relied  upon, 
where  the  party  holds  over  for  months,  it  may  as  ^well  be  so  if  he  r«g35i 
hold  on  for  years.    [Patteson,  J.    Your  argument  would  go  the  length  ^ 
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of  insisting  that,  if  a  tenant  gave  notice  to  quit  at  Ladj-day,  and  remained  a 
week  after,  for  bis  own  convenience,  he  could  not  dispute  that  his  intention  was 
to  renew  the  tenancy.]  If  the  landlord,  in  such  a  case  as  this,  docs  not  treat 
the  parties  as  trespassers,  his  intention,  in  suffering  them  to  remain,  must  he 
considered,  as  well  as  that  of  the  tenant  in  remaining.  [Littledale,  J.  Surely 
an  issue  like  the  present  makes  the  waiver  a  question  for  the  jury.]  As  to  the 
rejection  of  evidence  :  Seymour's  letter  ought  to  have  heen  received.  The  firm 
of  the  Llangonneck  Coal  Company  continued  from  the  time  when  the  agreement 
was  executed  till  the  writing  of  the  letter.  No  change  in  it  was  made  known 
to  the  public.  And  two  of  the  defendants  still  remained  members.  Seymour 
is  at  least  agent  for  them.  For  the  purpose  of  an  action  like  this,  a  letter  by 
two  of  four  joint  lessees  would  bind  their  companions ;  so  also  will  the  letter  of 
an  agent  for  those  two. 

Lord  Denman,  C.  J.  There  is  no  ground  for  a  rule.  It  was  impossible, 
upon  this  issue,  not  to  leave  the  question  to  the  jury ;  and  it  was  for  them  to 
decide  whether  the  parties,  by  their  mode  of  continuing  in  possession,  showed 
an  intention  to  waive  their  notice  to  quit,  and  to  remain  tenants  as  before. 
Then  as  to  the  letter.  In  1881  the  four  defendants  were  members  of  the  Llan- 
gonneck Coal  Company.  The  letter  in  question  was  written  by  an  agent  of  the 
company  in  1835.  Now  although  Seymour  might  be  the  agent  of  the  present 
company  for  all  purposes  which  they  now  employ  one,  he  could  not  be  their  agent 
r*8361  ^^^  *^®  pupose  of  •binding,  by  his  letter,  persons  who  were  no  longer 
L         -■  members. 

Littledale,  J.  I  do  not  know  that,  where  a  tenant  holds  over,  he  is  always 
to  be  considered  as  bound  to  hold  upon  the  same  terms  as  far  as  they  are  appli- 
cable. In  Digby  v.  Atkinson,  4  Camp.  275,  the  rent  was  raised ;  that  change 
alone  could  not  vary  the  obligation  to  repair :  but,  if  one-half  of  the  terms  of 
holding  were  to  be  changed,  I  do  not  know  that  the  tenant  holding  on  would 
be  bound,  in  point  of  law,  to  keep  the  other  half.  Here,  however,  the  question 
was,  not  whether  the  parties  held  over  on  the  terms  of  the  original  tenancy,  but 
whether  they  held  over  as  tenants  at  all.  It  was  for  the  jury  to  say  whether 
the  defendants  intended  to  avail  themselves  of  their  notice  to  quit,  or  whether 
the  acts  done  by  them  amounted  to  a  waiver  of  such  notice.^  As  to  the  letter 
written  by  Seymour,  the  notice  in  1829  was  given  by  four  members.  After- 
wards two  went  out  of  the  firm.  When  Seymour  became  agent  and  wrote  the 
letter,  he  was  not  agent  for  the  four  defendants,  but  to  the  new  firm.  It  is  con- 
tended that,  being  agent  for  two  of  the  defendants,  he  was  agent  in  this  instance 
for  the  four.  But  the  two  who  left  the  firm  had  not  entered  into  any  agreement 
which  could  make  them  answerable  for  his  acts. 

Patteson,  J.  This  is  an  action  upon  an  agreement,  entered  into  by  four 
persons,  to  become  tenants  of  coal  for  a  term,  a  power  being  reserved  to  them  to 
r*$%^71  ^^^  ^^^  '*'term  by  a  notice.  The  plea  is,  that  such  notice  was  given ; 
L  -^  but  it  is  replied  that  the  tenants  waived  the  notice ;  and  upon  that  repli- 
cation issue  is  taken.  It  is  contended  that  a  mere  possession  by  the  tenants,  after 
the  expiration  of  the  time  limited  by  the  notice,  precluded  the  jury  from  in- 
quiring whether  their  notice  was  waived  or  not.  But,  upon  this  subject,  the 
authorities  decide  only  that,  where  there  is  an  'actual  continuance  of  possession 
by  the  tenant,  the  terms  of  holding  are  considered  to  be  the  original  ones.  The 
question  in  Digby  v.  Atkinson,  4  Camp.  275,  was,  upon  what  terms  the  parties 
held  on,  not  whether  they  continued  tenants.  It  is,  of  course,  a  question  for 
the  jury  in  such  a  case,  whether  the  possession  was  continued  at  all.  It  is  also 
for  the  jury  to  consider  under  what  circumstances  it  was  continued ;  whether, 
for  instance,  the  parties  acted  on  a  supposed  right,  or  as  knowing  themselves  to 
be  trespassers.  Here  I  should  suppose  that  the  defendants  thought  they  had  a 
right  to  take  the  ooal  from  the  pillars  after  they  gave  up  the  works.  The  cir- 
oamstaooes  were  such  as  it  was  necessary  and  proper  to  leave  to  the  jury,  in  order 

•  Bee  Johnson  v.  The  Churchwardens  of  St  Peter,  Hereford,  antb,  p.  520. 
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that  they  might  say  whether  or  not  the  notice  was  waited  and  a  new  tenancy 
commenced.  As  to  the  letter,  it  is  clear  that  Seymour  never  was  agent  to  the 
four  defendants  under  the  agreement  in  question.  The  time  limited  by  the 
notice  to  quit  expired  in  April,  1831.  There  is  nothing  to  show  that,  at  least 
after  the  expiration  of  two  months  from  that  time,  any  tenancy  in  point  of  fact 
was  continued  on  the  premises  in  question.  And  Seymour  did  not  become  agent 
to  the  company  till  long  afterwards.  How  then  could  he  be  agent  to  the  four 
defendants  for  the  purpose  *of  writing  the  letter  of  July,  1835,  even  if  r#ooo-| 
all  of  them  were  proved  to  have  been  members  of  the  company  at  that  L  "^  -^ 
time  ? 

CoLERiDaE;  J.,  concurred.  Rule  refused. 


LEWIS  V,  Lady  PARKER.    April  21. 

Aasampsit  by  endorsee  against  acceptor  of  a  bill  of  exchange.  Plea,  that  the  bill  was 
an  accommodation  bill,  endorsed  to  plaintiff's  endorser  for  the  purpose  of  its  being  dis- 
counted for  defendant's  use ;  that  it  was  endorsed  to  plaintiff  in  fraud  of  defendant,  and 
that  plaintiff  took  the  bill,  by  such  endorsement,  after  it  was  due.  Replication,  that  the 
bill  was  endorsed  to  plaintiff  before  it  became  due,  he  not  knowing  the  premises,  with- 
out this,  that  plaintiff  took  it  after  it  was  due.     Issue  thereon : 

Held  that,  at  the  trial,  it  lay  on  the  defendant  to  begin,  by  proving  that  the  bill  was  due 
when  endorsed. 

Assumpsit  against  defendant  as  acceptor  of  a  bill  of  exchange,  drawn  by 
Miles,  payable  to  his  order,  and  endorsed  by  him  to  Elkins,  who  endorsed  to 
plaintiff.  Also  on  an  account  stated.  Plea,  that  Miles  drew,  and  defendant 
accepted,  the  bill  for  the  accommodation  of  defendant,  and  that  Miles  might 
get  it  discounted  and  thereby  raise  money  for  her  use,  and  without  any  value 
or  consideration  given  by  Miles  for  her  acceptance ;  that  Miles  endorsed  to 
Elkins,  without  having  received  any  consideration,  and  for  the  purpose  aforesaid ; 
that  Elkins  received  the  bill  for  the  purpose  of  discounting  it,  but  did  not  do  so, 
nor  did  he  pay  defendant  or  Miles  any  money  on  account  of  the  bill,  or  other- 
wise give  defendant  or  Miles  any  value  or  consideration  for  the  same,  and,  on 
the  contrary,  the  said  Elkins,  having  notice  of  all  the  premises,  endorsed  the 
bill  to  plaintiff  in  fraud  of  defendant :  and,  further,  that  plaintiff  took  the  bill 
by  endorsement  from  Elkins  after  it  became  due,  viz.  on,  &c.  Verification. 
There  were  two  other  pleas,  not  material  to  the  point  decided. 

Replication,  that  Elkins  endorsed  the  bill  to  plaintiff  before  it  became  due, 
plaintiff  not  knowing  the  premises  '^'in  the  said  plea  mentioned ;  without  r^ooni 
this,  that  plaintiff  took  the  bill  by  endorsement  from  Elkins,  aflber  it  I-  ^ 
had  become  due.  Conclusion  to  the  country.  Similiter.  On  the  trial  before 
Williams,  J.,  at  the  sittings  in  Middlesex  during  this  term,  it  became  a  qaes- 
tion  whether,  upon  these  pleadings,  the  plaintiff  was  bound,  in  the  first  instance, 
to  show  that  the  bill  was  endorsed  before  it  was  due,  or  the  defendant  to  show 
that  it  was  endorsed  after  having  become  due.  The  learned  Judge  held  that 
the  onus  lay  on  the  defendant;  and,  no  evidence  being  offered  on  her  part,  the 
plaintiff  had  a  verdict. 

Barstow  now  moved  for  a  new  trial  on  the  ground  of  a  misdirection.  The  object 
of  this  motion  is  to  raise  a  question  similar  to  that  now  depending  in  Mills  v. 
Barber^  in  the  Court  of  Exchequer.  The  plaintiff;  by  his  replication,  admits 
the  want  of  consideration  between  Miles  and  the  defendant,  and  Elkins  and 
Miles,  and  the  endorsement  by  Elkins  in  fraud  of  the  defendant.  Suppose 
that,  before  the  new  rules,  these  facts  had  been  proved  by  the  defendant  under 
the  general  issue ;  the  plaintiff  would  have  been  bound  to  show  that  he  took 
the  bill  before  it  was  due,  or  that  he  save  consideration.  The  defendant  here 
could  not  prove  the  negative  of  those  facts;  it  did  not  lie  within  her  knowledge. 
[Lord  Denman,  C.  J.     The  answer  to  that  might  be,  <<  Why  did  you  plead 

'Decided  in  this  term,  1  Mee.  &  Welsb.  425.     The  Court  of  Exchequer  there  held, 
after  conference  with  the  other  Judges,  that  the  defendant  ought  to  begin. 
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that  which  you  were  unable  to  pro^e?"]  The  prevailiog  opinion  in  the  Court 
of  Excheqaer,  in  Simpson  v.  Clark,  2  Cro.  M.  &  R.  342,  5  Tyrwh.  593,  was 
that,  where  a  bill  was  shown  to  have  been  given  for  accommodation  between  the 
pito  4  A-i  '''original  parties,  a  subsequent  holder  ought  to  prove  consideration.  And 
L  o^^J  in  Whittaker  v.  Edmunds,  1  M.  &  Rob.  866,  8.  C,  in  banc,  1  A.  &  E. 
638,  Patteson,  J.,  said,  '^If,  indeed,  the  defendant  can  show  that  there  has 
been  something  of  fraud  in  the  previous  steps  of  the  transfer  of  the  instrument; 
that  throws  upon  the  plaintiff  the  necessity  of  showing  under  what  circumstances 
he  became  possessed  of  it.''  rLiTTLEDALE,  J.  The  only  issue  to  try  on  this 
record  was,  whether  or  not  the  Dili  was  endorsed  after  it  became  due.] 

Lord  Denman,  C.  J.  No  case  in  point  has  been  cited;  there  must  therefore 
be  no  rule. 

Littledale^  Patteson,  and  Coleridqe,  Js.,  concurred.      Rule  refused.' 

1  See  Low  v.  Burrows,  2  A  &  E.  488. 


EVANS  V.  DAVIES.    AprU  22. 

In  aunmprit  on  a  promissory  note  bearing  interest,  proof  that  defendant,  being  sent  to 
by  plaintiff  for  money,  paid  1/.,  and  said,  "  this  pate  as  straight  for  last  year's  inte- 
rest, all  bat  18«. ;  some  day  next  week  I  will  bring  that  ap,"  is  snflScient  answer  to  a 
plea  of  the  statate  of  limitations,  no  evidence  being  given  of  any  other  debt  dae  Arom 
defendant  to  plaintiff. 

Assumpsit  on  a  promissory  note,  dated  November  19th,  1809,  for  100^.  pay- 
able on  demand,  with  interest,  and  on  an  account  stated.  Plea  (among  others), 
the  statute  of  limitations.  Replication,  that  the  canses  of  action  did  accrue,  &c. 
Issue  thereon.  On  the  trial  before  Williams,  J.,  at  the  Shropshire  Spring  assizes 
in  this  year,  it  appeared  that  the  action  was  brought  to  recover  the  amount  of  the 
r*S411  °^^'  ^^^  *29L  Os.  2d.  interest.  To  take  the  case  out  of  the  statute,  the 
^  -*  plaintiff  proved  that,  in  1831,  his  son  called  upon  the  defendant  and  said, 
''  My  father  sent  me  to  ask  you  to  let  him  have  a  pound  }*'  upon  which  the  de- 
fendant paid  the  son  a  pound,  and  said, ''  This  puts  old  Mr.  Evans  and  me  straight 
for  last  year's  interest,  all  but  18^. ;  some  day  next  week  I  will  bring  that  up  and 
get  a  receipt  from  the  old  man."  Nothing  appeared  on  the  note  to  indicate  any 
payment  of  interest  within  six  years.  No  proof  was  given  of  any  other  debt  from 
the  defendant  to  the  plaintiff  than  that  upon  the  note.  Tippets  v.  Heane,  1  Cro. 
M.  k  R.  252,  was  cited  for  the  defendant.  Leave  was  given  to  move  to  enter  a 
nonsuit  if  the  Court  should  think  that  case  applicable.  The  learned  Judge,  after 
observing  that  the  1^  must  have  been  paid  in  respect  of  the  note,  or  the  plaintiff 
eoold  not  sncceed,  left  the  case  to  the  jury,  who  gave  a  verdict  for  the  plaintiff  for 
the  whole  amount  claimed. 

R.  F.  Richardt,  on  a  former  day  of  the  term,'  moved  for  a  mle  to  show 
canse  why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had.  The  judgment 
of  Parke,  B.,  in  Tippets  v,  Heane,  1  Cro.  M.  &  R.  252,  applies  to  this  case. 
[Lord  Denman,  C.  J.  There  the  payment  might  have  been  by  way  of  settling 
a  balanee ;  or  it  might  have  been  the  price  of  a  particular  article.]  Here  no 
allusion  was  made  to  the  note  at  the  time  of  payment;  and  prim&  facie  the 
payment  woold  not  seem  referable  to  the  note,  11.  18t.  not  being  a  year's  in- 
terest on  100^.  This  payment  was  not  endorsed  upon  the  note.  The  admis- 
r*8421  ^^^^  *^^  ^^^^  evidence  would  let  in  all  the  mischief  which  the  statate 
**       ^  was  intended  to  prevent.  Our,  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  facts,  his  Lordship  said :  Tippets  v.  Heane,  1  Cro.  M.  &  R.  252, 
was  cited  for  the  defendant ;  but  we  think  that  case  essentially  different.  We 
haTe  oonsnlted  my  brother  Parke,  whose  judgment  in  that  case  was  referred 

'April  20th.    Before  Lord  DaNMAir,  C.  J.,  Littledalb,  Pattsson,  and  Colkbidos,  Js. 
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to.  Here  it  appears  clearly  enough  that  the  payment  was  made  on  account  of 
an  ezistine  debt  -,  and  there  was  no  proof  of  any  other  debt  than  that  in  ques- 
tion ;  we  therefore  think  that  the  jury  were  warranted  in  applying  it  to  that. 
And  we  think  that  the  effect  of  the  admission  is  not  to  be  restrained  to  the 
year's  interest,  but  extends  to  the  whole  amount  claimed.  There  will,  there- 
fore be  no  rule.  Bule  refused. 


The  KING  v.  The  Justices  of  STAFFORDSHIRE.    Apnl  23. 

A  party  appealing  against  an  order  of  justices  for  payment  of  a  church  rate,  under  stai 
68  G.  8,  0.  127,  s.  7,  need  not  give  notice  of  appe^  to  the  justices  making  the  order; 
it  is  sufficient  to  give  it  to  the  churchwardens. 

And,  if  such  notice  to  the  justices  were  necessary,  service  of  it  upon  one  of  the  justices 
would  suffice. 

Thomas  Stonor  Slmpkus  was  summoned  before  two  justices,  pursuant  to 
stat.  53  O.  3|  c.  127,  s.  7,  for  nonpayment  of  a  church-rate;  and  an  order 
was  made  upon  him  to  pay.  He  gave  notice  to  the  two  justices,  and  to 
the  churchwardens,  that  he  should,  at  the  next  ^April)  quarter  sessions  for 
Staffordshire,  move  '''to  enter  and  respite  the  appeal,  which  was  accord-  r#o4Q-) 
ingly  done.  Previously  to  the  ensuing  (June)  quarter  sessions,  he  ^  ^ 
gave  notice  of  trying  the  appeal  to  the  then  churchwardens,  and  to  one  only  of 
the  magistrates  who  bad  made  the  order.  The  sessions  refused  to  hear  the  ap- 
peal on  the  ground  that  notice  of  trial  had  not  been  given  according  to  the  practice 
of  the  sessions,  having  been  served  on  one  only  of  the  two  justices.  A  rule 
nisi  was  afterwards  obtained  for  a  mandamus  to  the  justices  of  the  county  to 
enter  tsontinuances,  and  hear  the  appeal.  In  opposition  to  the  rule,  a  clerk  in 
the  office  of  the  clerk  of  the  peace  deposed  that,  during  the  last  sixteen  years, 
it  had  been  the  practice  of  the  sessions,  when  appeals  were  to  be  tried  against 
convictions  or  orders  of  justices  out  of  sessions,  except  orders  of  removal,  to  re- 
quire that  notice  of  appeal  should  be  served  on  each  justice  making  the  order  or 
conviction;  and  he  referred  to  the  printed  rules  of  the  sessions  as  to  notices; 
which,  however,  contained  no  direction  as  to  the  persons  upon  whom  notices 
should  be  served. 

V  Whateley  now  showed  cause.  If  the  rule  of  practice,  as  sworn  to,  be  reason- 
able, the  Court  will  support  it.  It  may  be  important  that  the  justices  should 
both  have  an  opportunity  of  defending  their  own  order.  But  if  both  are  not 
entitled  to  notice,  neither  is.  Supposing  that  one  justice  had  left  the  county, 
the  notice  might  be  given  to  him,  purposely  omitting  the  other.  [Littledale, 
J.  If  half  a  dozen  signed,  must  there  be  notice  to  all  ?]  The  argument  must 
go  that  length :  but  it  is  not  the  practice  for  such  a  number  to  sign  orders. 

*  Wightman,  contriir.     There  is  no  occasion  to  serve  the  magistrates  r^gii-i 
at  all,  if  notice  be  given  to  the  churchwardens,  who  are  the  real  parties.  ^ 
At  all  events  both  magistrates  need  not  be  served.     (He  was  stopped  by  the 
Court.) 

Lord  Denman,  C.  J.  The  appellant  has  entitled  himself  to  the  writ.  The 
sessions  have  no  right  to  introduce  a  new  condition  of  appeal,  which  is  not  in 
the  act  of  parliament.  And,  if  notice  to  the  justices  were  necessary,  service  on 
one  would  be  sufficient.  It  has  been  so  held  under  other  statutes  which  require 
the  giving  of  notice  to  justices. 

LiTTLEDALE,  J.,  oonourred. 

Patteson,  J.  The  statute  53  G.  8,  c.  127,  s.  7,  only  says  that  the  party 
aggrieved  by  the  order  of  two  or  more  justices  may  appeal ;  nothing  is  said 
of  notice. 

CoLSBiDGX,  J.  The  two  justices  act  together  on  a  joint  authority,  see  Rex 
V.  Sillifant,  ant^,  p.  354 ;  notice  to  one  would  be  sufficient.        Rule  afcoolute. 
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[♦845]  *MORRIS  v.  DIXON.    April  25. 

Under  Lord  Tbntirdem's  act,  9  G.  4,  o.  14,  s.  8,  the  following  memorandum,—"  I  ac- 
knowledge to  owe  M.  36/.,  which  I  agree  to  pay  him  as  soon  as  my  circumstances  will 
permit, "-—is  exempt  from  stamp  duty,  as  a  writing  made  necessary  by  that  statute, 
provided  it  be  put  in  for  the  mere  purpose  of  barring  the  statute  of  limitations,  the 
debt  itself  being  proved  by  other  evidence. 

Assumpsit  for  money  lent,  and  on  an  account  stated.  Pleas,  1.  The  general 
issue.  2.  That  defendant  did  not  promise  within  six  years.  Issues  were  joined 
on  both.  The  particular  of  demand  was  for  cash  lent,  principally  in  1824.  On 
the  trial  before  Vaughan,  J.,  at  the  Chester  summer  assizes,  1834,  some  evi- 
dence was  given  as  to  the  contracting  of  the  debt ;  and  it  appeared  that  the  last 
advance  made  by  the  plaintiff  to  the  defendant  was  in  August,  1826.  The  only 
evidence  of  an  acknowledgment  by  the  defendant  within  six  years  before  the 
commencement  of  the  action  was  the  following  memorandum  given  by  him  to 
the  plaintiff. 

'<  Chester,  June  80th,  1882. 

*'  I  acknowledge  to  owe  Mr.  James  Morris  of  Bolton,  the  sum  of  86/.  which 
I  agree  to  pay  him  as  soon  as  mj  circumstances  will  permit  me  so  to  do. 

"  John  Dixon." 

Evidence  was  given  to  show  the  defendant's  ability  to  pay  at  the  time  when 
the  action  was  brought.  For  the  defendant,  it  was  objected  that  this  paper 
ought  to  have  had  an  agreement  stamp,  as  an  agreement,  or  as  a  note  payable  on 
a  contingency  and  not  to  bearer  or  order,  within  the  first  head  of  exemptions  in 
Stat.  55  O.  3,  c.  184,  sched.  part  1,  tit.  Promissory  Note.  The  learned  judge 
gave  leave  to  move  to  enter  a  nonsuit  on  this  point;  and  the  plaintiff  had 
a  verdict  for  36/.  John  Jervis  in  the  next  term  moved  according  to  the 
r*8461  *^®*^®  reserved ;  and  he  cited  Smith  v.  Nightingale,  2  Stark.  N.  P.  C.  375, 
■-  ^  and  (comparing  the  instrument  to  a  cognovit)  Ames  v.  Hill,  2  B.  &  P. 
150,  and  Reardon  v.  Swaby,  4  East,  188.     A  rule  nisi  was  granted. 

Cottingham  and  Cowling  now  showed  cause.  No  stamp  was  necessary.  This 
was  not  an  agreement,  but  a  mere  acknowledgment,  and  therefore  admissible  in 
evidence  without  a  stamp )  Fisher  v.  Leslie,  1  Esp.  N.  P.  C.  426 ;  Israel  v, 
Israel,  1  Camp.  499;  Mullettv.  Huchison,  7  B.  &C.  639;  Langdon  v,  Wilson, 
7  B.  &  C.  640,  note  (6).  It  contains  no  promise  but  such  as  the  law  would 
imply  from  the  acknowledgment.  [Littledale,  J.  The  promise  here  is  not 
that  which  the  law  would  imply  ;  it  is  to  pay  when  the  party  is  able.  It  renders 
proof  of  ability  necessary  on  the  plaintiff's  part.  Patteson,  J.  Ought  not 
yoa  to  have  declared  specially,  on  a  qualified  promise  to  pay  ?]  The  judgment 
of  the  Court  in  Tanner  v.  Smart,  6  B.  &  C.  603,  seems  to  intimate  that  that 
would  be  the  proper  form ;  but  this  point  was  not  taken  at  the  trial.  The  plain- 
tiff here  is  no  party  to  the  instrument ;  it  does  not  bind  him  to  wait  for  his 
money.  There  is  not  the  mutuality  which  is  necessary  to  an  agreement.  In 
Oreen  v.  Oray,  1  Dowl.  P.  C.  850,  a  cognovit,  containing  a  promise  by  the  de- 
fendant to  bring  no  writ  of  error,  &c.,  and  to  take  no  advantage  of  the  cognovit 
haying  been  given  before  declaration,  was  held  not  to  require  a  stamp,  there 
being  no  mutual  agreement.  In  Lees  v.  Whitcomb,  5  Bing.  34,  a  written  un- 
dertaking by  a  servant  to  remain  with  her  mistress  to  learn  a  trade  was  held  not 
to  be  a  binding  agreement  within  the  statute  of  frauds,  because  it  contained  no 
r*Ri71  *^^&^g^^^^^  ^^  ^^6  mistress's  part.  By  sect.  8,  of  stat.  9  G.  4,  c.  14, 
[^  'J  (for  rendering  a  written  memorandum  necessary  to  the  validity  of  cer- 
tain promises)  it  is  enacted  ''  That  no  memorandum  or  other  writing  made 
neoesaary  by  this  act  shall  be  deemed  to  be  an  agreement  within  the  meaning 
of  any  statute  relating  to  the  duties  of  stamps."  This  was  a  memorandum 
made  necessary  by  the  act,  sect.  1,  to  take  the  debt  in  question  out  of  the  statute 
of  limitations. 
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J,  Jervis^  contrhr.  The  statute  of  limitations  had  not  attached  when  this 
paper  was  given.  There  is  no  proof  that  it  was  given  to  prevent  the  operation 
of  the  statute ;  it  may  have  heen  an  original  promise,  and  so  not  within  Lord 
Tenterden'b  act,  9  G.  4,  c.  14.  And,  if  it  was  executed  for  the  purpose  of 
barring  the  statute^  it  may  be  assumed  that  the  parties  were  stating  an  account 
together,  and  that,  by  consent,  a  writing  in  the  words  here  used  was  signed  in 
order  that  the  statute  might  not  run.  Then  it  is  an  agreement.  Or  the  case 
may  be  put  thus :  leaving  out  the  words,  ''  as  soon  as  my  circumstances  will 
permit  me  to  do  so,"  this  is  a  promissory  note  :  with  the  addition  of  those  words, 
It  is  a  promise  within  the  stamp  act.  The  object  of  Lord  Tenterden's  act  was 
to  exclude  loose  verbal  expressions  which  had  formerly  been  relied  upon  as 
barring  the  statute,  providing,  at  the  same  time,  that  parties  should  not  be 
subjected  to  a  new  burden  of  stamp  duty.  It  does  not  follow  that,  if  that  is 
put  into  writing  which  before  the  statute  would  have  required  a  stamp,  the 
stamp  shall  no  longer  be  requisite.  In  Williamson  v,  Bennet,  2  Camp.  416,  an 
instrument  signed  by  the  defendants,  ^acknowledging  that  they  had  re-  r^gig-i 
ceived  of  the  plaintiffs  200/.  in  three  drafts  payable  to  the  defendants  ^  ^ 
at  certain  periods,  which  they  promised  to  pay  to  the  plaintiffs  with  interest, 
was  held  to  be  a  special  agreement;  yet  the  reasons  against  that  constructioa 
were  very  like  those  which  occur  in  the  present  case.  [Littledale,  J.  The 
clause  exempting  from  stamp  duty  seems  nugatory,  unless  the  act  was  meant  to 
apply  where  words  of  agreement  were  used ;  because  in  other  cases,  even  inde- 
pendently of  the  act,  no  stamp  would  be  requisite.]  Perhaps  the  clause  was 
inserted  from  excess  of  caution.  According  to  the  argument  now  used,  any 
agreement  for  payment  of  a  debt  might  be  exempted  from  stamp  duty,  on  the 
suggestion  that  it  was  intended  to  bar  the  statute  of  limitations. 

Lord  Denman,  C.  J.  I  thought,  at  first,  that  there  had  been  no  evidence  in 
the  case  respecting  the  debt  besides  this  document,  which  certainly  is  an  agree- 
ment, and,  under  other  circumstances,  would  require  a  stamp.  But  there  was 
other  evidence  of  the  debt.  This  evidence,  therefore,  comes  withia  the  eighth 
section,  which  enacts,  that  no  memorandum  or  other  writing  ''  made  necessary 
by  this  act"  shall  be  deemed  an  agreement  within  any  of  the  stamp  acts.  The 
act  points  out  no  particular  form  of  memorandum  or  writing  as  necessary;  but 
I  think  it  cannot  be  said  that  the  instrument  in  question  is  not  a  writing  of  that 
quality  which  the  statute  makes  necessary. 

Littledale,  J.  The  undertaking  here  is  in  a  qualified  form ;  but  still  it  is 
the  promise  which  is  relied  upon  for  the  purpose  of  taking  the  case  out  of  the 
^limitation.  It  is,  therefore,  within  the  exemption  of  stat.  9  G.  4,  c.  r^oiQi 
14,  s.  8.  t  »*yj 

Patteson,  J.,  concurred. 

Coleridge,  J.  This  was  an  instrument  made  necessary  by  the  act  9  G.  4, 
c.  14,  for  barring  the  statute  of  limitations  :  and  it  was  used  for  no  other  pur- 
pose. If  there  had  been  no  other  evidence  of  the  original  debt,  I  should  have 
thought  that  it  was  used  to  prove  that ;  but,  there  being  evidence  of  the  origi- 
nal debt,  independent  of  this,  I  think  that  it  was  used  under  the  statute,  and  is 
exempted  by  it  from  stamp  duty.  Rule  discharged. 


The  KING  V.  MORLBY.    April  25. 

On  attachment  for  a  contempt,  where  the  defendant  has  been  examined  on  inteirogato- 
rie8«  and  the  Master  of  the  Crown  Office  directed  to  report  thereon  to  the  Court,  if  he 
reports  that  the  defendant  has  cleared  himself  of  the  contempt,  the  Court  will  not  enter 
into  a  discussion  of  the  correctness  of  such  report,  unless  it  appear,  by  the  interroga- 
tories and  answers  (Semble,  not  by  affidavit),  that  the  Master  has  been  mistaken. 

It  is  not  sufficient  ground  for  a  review,  that  the  Master^s  report  appears  contradictory 
to  the  opinion  of  a  Judge  who  granted  the  attachment. 
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In  Trinity  term,  1885,  a  rule  was  obtained,  calling  on  the  defendant  to  show 
cause  why  an  attachmeDt  should  not  issue  against  him  for  his  contempt  in  not 
attending  the  trial  of  a  cause  as  a  witness,  pursuant  to  subpoena.  In  the  en- 
suing Michaelmas  term,  cause  was  shown  in  the  bail  court  before  Littledale, 
J.,  who  ordered  that  it  should  be  referred  to  the  Master  to  inquire  whether  the 
defendant's  clerk  was  at  Westminster  at  or  before  five  minutes  after  ten  od  the 
morning  of  the  day  of  trial,  and  if  he  was,  that  the  rule  should  be  discharged, 
but,  if  the  Master  should  find  that  he  was  not,  then  that  the  rule  should  be  made 
p^Q^A-i  absolute.  The  ^Master  reported  that  he  was  not,  and  the  rule  was  made 
^  -*  absolute  for  an  attachment.  Interrogatories  were  thereupon  adminis- 
tered to  the  defendant ;  and  it  was  ordered  by  the  Court  that  such  interrogato- 
ries, and  the  defendant's  answer  thereto,  should  be  referred  to  the  coroner  and 
attorney  of  this  Court,  to  examine  the  same,  and  report  thereupon  to  the  Court ; 
and  the  defendant  entered  into  recognizances  to  answer.  The  defendant,  in  his 
answers,  did  not  state  that  his  clerk  was  at  Westminster  at  or  before  five  minutes 
after  ten  on  the  morning  in  question,  or  that  any  attendance  was  given  by  defen- 
dant, or  on  his  behalf,  at  that  time ;  but  stated  merely  that  he  sent  his  clerk  to 
Westminster  between  nine  and  ten  that  morning,  and  that  the  clerk,  on  arriving, 
found  that  the  cause  had  been  decided,  three  or  four  which  stood  before  it  hav- 
ing gone  off  suddenly ;  and  that  this  alone  caused  defendant's  absence.  The 
Master  of  the  Crown  Office  reported  as  follows : — "  I  have  examined  the  inter- 
rogatories and  answers  above  referred  to  me,  and  am  of  opinion  that  the  above- 
named  defendant  hath  cleared  himself  of  the  contempt  imputed  to  him." 
The  Master's  report  being  now  read,  on  the  motion  of  Turner^ 
E,  V,  Williams  moved  that  the  interrogatories  and  answers  should  be  read, 
and  that  the  Master  of  the  Crown  Office  might  be  directed  to  review  his  report. 
The  Master's  report  is  not  conclusive  ;  his  inquiry  is  only  in  ease  of  the  Court 
(like  taxation  of  costs) ;  and,  if  his  report  be  manifestly  contrary  to  the  opinion 
of  the  Judge  who  granted  the  attachment,  it  ought  to  be  reviewed.  [Little- 
r*«^n  ^^^^)  ^'  ^®  8^^^8  *^6  matter  more  fully,  upon  the  *interrogatorie8, 
L  ®^^J  than  the  Judge  could.]  In  3  Hawk.  P.  C.  Book  2,  c.  22,  s.  1,  p.  273, 
Leach's  edition,  1795,  where  the  practice  on  this  subject  is  stated,  it  is  said  that, 
'<  If  the  party  fully  purge  himself  upon  oath,  in  his  answer  to  such  interrogato- 
ries of  the  whole  matter  charged  upon  him,  the  Court  will  discharge  him  of  the 
contempt,  and  leave  the  prosecutor  to  proceed  against  him  for  the  perjury,  if  he 
thinks  fit :  But  if  the  party  confess  part  of  the  contempts  in  his  answer  to  such 
interrogatories,  and  deny  others,  the  Court  will  not  discharge  him  from  the  con- 
tempts so  denied,  but  will  proceed  farther  to  examine  the  truth  of  them,  and 
will  inflict  such  punishment  as  from  the  whole  shall  appear  reasonable :  Neither 
will  the  Court  discharge  the  party  upon  a  shifting  or  evasive  answer  to  any  ma- 
terial part  of  the  charge  against  him,  but  will  punish  him  in  the  same  manner 
as  if  he  had  confessed  it."  [Littledale,  J.  If  the  Master  clears  him  of  the 
contempt,  the  Court  does  nothing ;  if  the  case  is  doubtful,  the  Court  will  con- 
sider of  it;  if  the  Master  reports  the  party  to  be  in  contempt,  the  case  comes 
before  the  Court  for  decision  as  to  the  punishment.  Have  you  any  authority  for 
an  interference  in  such  a  case  as  this  ?]  No  similar  case  has  been  found.  In 
Goalson  v.  Graham,  2  Chitt.  Rep.  57,  where  the  Court  refused  to  hear  the  Mas- 
ter's report  discussed,  he  had  reported  the  party  in  contempt ;  and  the  defendant 
wished  to  file  affidavits  in  addition  to  the  interrogatories.  [Lord  Denman,  C.  J. 
Have  you  any  ground  to  show  for  reviewing  this  report  ?]  The  report  is  con- 
trary to  the  opinion  of  the  learned  Judge  who  granted  the  attachment.  The 
Court  is  asked  to  look  into  that  point.  [Lord  Denman,  C.  J.  That  would  be 
r^QfM-i  rehearing  the  '''case.  I  do  not  say  that  if  we  found  that  the  Master  was 
L  -I  mistaken,  we  should  not  desire  a  review  of  his  report.  But  some 
ground  must  be  laid  for  it.]  Affidavits  can  be  put  in  on  behalf  of  the  prosecu- 
tion.    [Lord  Denman,  C.  J.    If  there  has  been  a  mistake,  it  will  appear  from 
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the  interrogatories  and  answers.]  The  only  ground  independent  of  affidavit  is 
that  already  stated. 

Per  Curiam.*  Rule  refused. 

Turner  then  moved  that  the  defendant's  recognizances  should  be  vacated^ 
which  was  ordered. 

*  Lord  Dkkmak,  C.  J.,  Littlsdale,  Pattesoit,  and  Colxbidgb,  Js. 


RICHARD  SLEGG  and  Another,  Executors  of  JOHN  SLEGG,  r. 
PHILLIPS.     April  26. 

C.  and  P.  made  a  joint  and  seyeral  promissory  note  for  200/.  with  interest  P.,  being 
sued  solely,  pleaded  illegality  of  consideration :  Held,  that  C.  was  not  a  competent 
witness  to  support  this  plea. 

And  that  it  made  no  difference  that  C,  before  action  brought,  had  paid  1002.  of  the  note, 
a  year's  interest  being  also  due  at  the  time  of  such  payment;  inasmuch  as  C,  in 
case  a  rerdict  were  given  against  P.,  would  be  liable  to  contribution  in  respect  of  that 
interest. 

Assumpsit  against  the  defendant  as  maker  of  a  promissory  note,  dated  15th 
of  March,  1830,  for  200/.,  payable  to  the  testator,  15th  of  May,  1880,  with  in- 
terest at  5  per  cent,  till  paid.  There  was  also  a  count  for  money  lent,  money 
paid,  interest,  and  an  account  stated. 

First  plea,  to  the  first  count,  that,  before  the  time  of  making  the  note,  to  wit, 
&c.,  Charles  Crippen,  as  the  agent  for  and  in  the  name  of  one  Alexander  Ken- 
nedy, had  become  and  was  indebted  to  divers,  to  wit,  twenty  persons,  in  Tarious 
sums,  amounting  in  the  whole  to  a  '''large,  &e.,  to  wit,  1200/.,  upon  and  r^ofcoi 
by  virtue  of  divers  unlawful  wagers,  and  contracts  in  the  nature  of  ^  *' 
wagers,  relating  to  the  future  price  and  value  of  certain  public  stock  called  con- 
sols, that  is  to  say,  &c.  (the  plea  then  set  out  facts  to  show  that  the  debt  arose 
on  a  transaction  rendered  illegal  by  stat.  7  G.  2,  c.  8) :  and  that,  thereupon, 
the  said  C.  C  was  desirous  of  obtaining  a  loan  of  200/.,  for  the  purpose  of  en- 
abling him  therewith  in  part  to  satisfy  the  said  sum  of  1200/.,  and  did  accord- 
ingly apply  to  and  request  Slegg,  in  his  lifetime,  to  lend  him  the  said  sum  of 
200/.  in  the  said  promissory  note  specified ;  which  Slegg  consented  to  do,  and 
did  accordingly  lend  the  said  sum  to  C.  C.  for  the  purpose  aforesaid,  and  on  no 
other  account ;  and  thereupon  the  defendant,  in  the  lifetime  of  Slegg,  to  wit, 
&c.,  made  the  note  for  the  purpose  of  securing  to  Slegg  the  payment  of  the  said 
sum  of  200/.;  whereby,  and  by  force  of  the  said  statute  in  such  case,  &c.,  the 
said  note  became,  and  was  and  still  is,  void  in  law.  Verification.  Replication : 
that  the  200/.  in  the  said  note  specified  was  not,  nor  was  any  part  thereof,  lent 
by  Slegg,  with  knowledge  of  the  supposed  promises  in  the  said  plea  mentioned, 
or  for  the  supposed  purpose  in  that  plea  alleged :  conclusion  to  the  country. 
Similiter.     Second  plea,  to  the  other  counts :  Non  Assumpsit. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1834,  the  plainti£fs  put  in  and  proved  the  note,  which  was  a 
joint  and  several  note  made  by  Phillips  and  Crippen.  The  defendant  then 
called  Crippen  in  support  of  the  first  plea,  and  proved  that  Crippen  had  paid 
100/.  to  the  plaintiffs  on  account  of  the  note,  before  the  action  was  brought  on 
the  18th  of  June,  1831.  The  plaintiffs'  '''counsel  objected  that  Crippen  PIC0541 
was  still  incompetent;  and  the  Lord  Chief  Justice,  being  of  that  opinion,  ■-  *' 
rejected  the  evidence,  and  the  plaintiff  had  a  verdict. 

In  Hilary  term,  1835,  Erie  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  the  rejection  of  this  witness. 

Sir  F,  Pollock  and  R.  K  Richards  now  showed  cause.  The  witness  was 
incompetent,  because,  if  the  plaintiffs  recovered  against  the  present  defendant, 
the  latter  might  obtain  contribution  from  the  witness  for  both  damages  and 
costs;  1  Stark.  Ev.  106  (2d  ed.),  Simons  v.  Smith,  Py.  &  M.  29,  Hall  v.  Rex, 
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6  Bing.  181 ;  Evans  v.  Yeatherd,  2  Bing.  133.  It  is  true  that,  as  far  as  the 
present  action  is  concerned,  the  liability  is  severed ;  but  that  does  not  affect  the 
ultimate  liability  of  the  proposed  witness  to  the  result  of  the  action.  Thus,  in 
the  case  of  a  joint  and  several  bond,  if  one  obligor  be  sued  alone  on  his  own 
several  contract,  he  may  still  recover  contribution  against  the  other  obligor. 
A  release  to  one  is  a  release  to  both ;  each,  therefore,  has  an  interest  in  defeating 
the  claim,  though  made  on  one  only.  The  witness  would  have  been  admissible 
for  the  plaintiffs  on  the  grounds  stated  in  Blackett  v.  Weir,  5  B.  &  C.  385, 
Hall  V.  Curzon,  9  B.  &  C.  646,  York  v.  Blott,  5  M.  &  S.  71.  As  for  the 
payment  by  Crippen,  that  leaves  him  still  liable  for  the  interest  on  the  100/. 
paid. 

JBrUy  contrSt.  It  is  true  that  the  extinction  of  the  debt  as  to  one  of  two  joint 
and  several  obligors,  and  perhaps  as  to  one  of  two  joint  and  several  makers  of 
r*85')1  '^  ^^^9  extinguishes  as  to  both.  But  here  Crippen  has  ^already  paid  all 
^  -*  which  ho  could  be  called  upon  to  contribute.  No  interest  is  shown  to 
be  unpaid  on  the  100/. ;  and  he  is  not  liable  to  the  costs  of  the  action,  it  not 
appearing  that  he  has  authorized  the  defence ;  Knight  v.  Hughes,  M.  &  M.  247. 
This  answers  the  argument  from  the  cases  cited,  where  an  interest  arose  from 
the  liability  to  costs.  Crippen  has  here  a  greater  interest  in  the  success  of  the 
plaintiffs  than  in  that  of  the  defendant  If  the  plaintiffs  succeed,  no  liability 
accrues  to  him ;  and,  even  if  the  defendant  could  in  that  case  recover  con- 
tribution, it  could  be  for  only  50/.,  as  the  plaintiffs  can  recover  only  100/., 
and  the  plaintiffs'  claim  against  Crippen  is  then  extinguished.  But,  if  the 
defendant  succeed,  the  plaintiffs  may  sue  Crippen  for  all  the  100/.  [Patteson, 
J.  He  comes  to  prove  that  no  action  lies  at  all.]  The  test  of  his  competency 
is,  not  the  particular  evidence  which  he  is  to  give,  but  the  effect  which  the 
Yerdict  will  have  on  his  interest. 

Lord  Den  MAN,  C.  J.  I  rejected  this  evidence  at  the  trial  on  the  authority  of 
the  cases  in  the  Common  Pleas.  It  is  not  denied  that  Crippen,  if  he  had  not 
paid  the  100/.,  would  be  liable  to  contribution.  But,  at  the  time  of  his  paying, 
a  year's  interest  was  due  on  the  100/.,  as  well  as  the  remaining  principal  and 
interest.  There  was,  therefore,  still  a  charge  remaining  upon  him ;  and  he  had 
a  direct  interest :  for,  if  the  plaintiffs  recovered  against  the  defendant,  the 
defendant  could  recover  a  part  from  Crippen.  Then  he  comes  to  show  that  the 
plaintiffs  cannot  recover,  because  the  consideration  was  illegal.  And  it  is  argued 
r*8561  ^^^^  ^^  would,  in  fact,  be  "'benefitted  by  the  plaintiffs'  recovering  here, 
I-  -^  because  the  sum  so  recovered  would  go  to  exonerate  him,  as  between 
himself  and  the  plaintiffs.  It  seems  to  me  that  it  is  not  in  the  defendant's 
month  to  say  this :  for  his  defence  is  that  the  note  is  a  nullity ;  and  the  same 
defence  would  be  available  for  Crippen. 

LiTTLEDALE,  J.  I  think  the  witness  was  not  competent.  If  he  had  paid 
the  full  amount  for  which  he  was  liable,  he  would  not  be  liable  to  contribution. 
Bat  he  has  not  done  so ;  and  therefore  he  seems  to  be  interested :  for  Phillips 
woald  sue  him,  if  the  plaintiffs  recovered,  for  contribution  in  respect  of  the 
difference  between  what  he  has  paid  and  what  he  was  liable  for.  And,  as  for 
the  chance  of  the  plaintiffs'  recovering  against  Crippen  if  they  failed  against 
Phillips,  that  might  depend  upon  many  contigencies.  Then,  again,  Crippen 
comes  to  prove  that  the  note  was  illegal.  If  one  maker  of  a  note  can  prove 
illegality  on  behalf  of  the  other,  and  so  defeat  the  action,  the  other  may  also 
.prove  the  illegality  when  the  first  is  sued :  and  so  the  two  makers  may  get  rid 
of  the  liability  altogether. 

Patteson,  J.  I  am  of  opinion  that  the  witness  was  rightly  rejected.  He 
was  called  to  prove  a  plea  that  the  consideration  was  unlawful,  not,  as  in  some 
of  the  cases,  to  defeat  the  action  by  proving  his  own  joint  liability.  Perhaps 
that  circamstance  makes  no  great  difference.  But  it  is  clear  that,  if  the  plaintiffs 
recover,  the  defendant  will  be  entitled  to  contribution  from  Crippen  :  the  latter 
has  therefore  a  direct  interest  in  defeating  the  action.    I  admit  that,  if  he  had 
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paid  all  which  the  defendant  could  obtain  by  way  of  oontributiony  *his  r^cocYi 
interest  would  be  gone.  Bat  that  he  has  not  done :  he  has  paid  only  *-  ^ 
half  the  principal ;  and  the  interest  on  that  half  remains  dne  from  htm ;  so  that 
the  defendant  would  recover  from  him  at  lea«t  5/.  Then  it  is  said  that,  if  the 
plaintiffs  fail  in  this  actioui  they  will  sue  Crippen  for  the  whole.  That  is  a  very 
uncertain  and  contingent  interest.  I  admit  that,  if  Crippen  were  sued,  he  could 
not  avail  himself  of  a  verdict  obtained  by  the  defendant  in  this  action  :  but  the 
result  would  be  that,  he  having  proved  the  illegality  on  behalf  of  Phillips, 
Phillips  might  prove  it  afterwards  on  behalf  of  Crippen.  In  Hall  v.  Rex,  6 
Bing.  181,  the  Court  held  that  the  direct  interest  must  prevail,  not  the  contingent 
Coleridge,  J.  The  argument  founded  upon  the  payment  would  be  sound, 
if  borne  out  by  the  facts;  but  the  interest  on  the  principal  paid  is  still  unsatis- 
fied. The  argument  that  Crippen  is  more  interested  to  obtain  a  verdict  for  the 
plaintiffs  than  for  the  defendants  has  already  received  an  answer.  Crippen 
comes  to  defeat  the  instrument  upon  which  the  action  is  brought,  and  thereby 
to  prevent  any  action  against  himself  for  contribution.  The  other  liability  sug- 
gested is  more  remote.  Kule  discharged. 


*Don  NUNO  ALVARES  PEREIRA  DE  MELLO,  Duke  DE  CADA-  ^r..r.. 
VAL  V.  THOMAS  COLLINS.     April  27.  L  *^^J 

Plaintiff  being  a  foreigner,  ignorant  of  the  English  language,  was  arrested  at  Falmoath 
soon  after  his  first  arriyal  there  from  abroad,  by  defendant,  for  10,000/.  Defendant 
and  plaintiff  then  signed  an  agreement,  by  which,  in  consideration  of  500/.  paid  bj 
plaintiff  to  defendant,  plaintiff  was  to  be  discharged,  and  not  to  be  again  arrested ;  and, 
plaintiff  was  to  put  in  bail  in  twelve  days ;  the  600/.  was  to  be  **  as  a  payment  in  part 
of  the  writ ;"  and  both  parties  were  to  abide  the  event  of  the  action ;  the  agreement 
containing  no  provision  for  refunding  the  money  if  the  action  should  fail.  Plaintiff 
paid  the  500/.  and  was  released.  No  bail  was  put  in ;  and  the  writ  was  afterwards  set 
aside  for  irregularity.  Plaintiff  then  sued  defendant  for  the  500/.  as  money  had  and  re- 
ceived ;  and  the  jury  found  that  the  defendant  knew  that  he  had  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  payment  having  been  made  under  the  compulsion  of  color- 
able legal  process. 

Assumpsit  for  mouej  had  and  received,  and  on  an  account  stated.  Plea,  Noa 
assumpsit.  On  the  trial  before  Lord  Denman,  C.  J.,  in  London,  Februarj, 
1835,  it  appeared  that  the  plaintiff  was  a  Portuguese  nobleman,  who  had  been  a 
member  of  the  Portuguese  government  under  Don  Miguel.  In  July,  1834,  the 
plaintiff  arrived  at  Falmouth,  with  his  family,  from  Portugal.  Soon  after  his 
arrival,  he  received  a  letter  from  the  defendant,  dated  26th  of  July,  1834,  stating 
that  he  had  claims  on  the  government  of  Don  Miguel  to  the  amount  of  16,200/., 
for  services  performed  and  pay  due,  as  asserted ;  but  making  no  claim  on  the 
plaintiff  individually.  The  plaintiff  took  no  notice  of  this  letter.  On  the  5th 
of  August  he  was  arrested  at  the  suit  of  the  defendant,  on  a  writ  for  16,200/. 
against  the  plaintiff  and  Manuel  Viscount  de  Santarem.  The  affidavit  was  for 
10,000/.  and  upwards  for  work  and  labor.  The  plaintiff,  who  did  not  understaod 
English,  applied  to  the  Portuguese  Vice-Consul  at  Falmouth,  and  had  an  in- 
terview, in  bis  presence,  with  the  defendant,  his  brother,  and  an  attorney,  who 
attended  on  behalf  of  the  defendant :  and,  after  some  negotiation,  the  following 
memorandum  was  drawn  up  and  signed : — 

*"  We,  the  undersigned,  agree  to  the  following  conditions : —  r*8591 

"  First,  his  Excellency  the  Duke  of  Cadaval  pays  500/.  in  lawful  money  *■  -  • 
of  Great  Britain  to  Thomas  Collins,  as  a  payment  in  part  of  the  writ  issued  in 
London  for  16,200/.,  and  the  remainder  his  Excellency  to  give  bail  immediately: 
to  run  the  usual  course  of  an  action  in  the  Court  of  King's  Bench  :  both  of  ns 
the  undersigned  to  abide  by  the  result :  the  said  500/.  to  be  paid  at  nine  o'clock 
to-morrow  morning,  for  which  Mr.  Lake  the  consul  is  responsible. 

"  Falmouth,  5th  August,  1834.  "Duqub  de  Cadaval, 

"  Thomas  Coluns." 
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The  pl&intiff  was  then  released ;  and,  on  the  6th  of  August,  the  following 
agreement  was  signed  by  the  parties : — 

"An  agreement  made  and  entered  into,  this  6th  day  of  August,  1834,  between 
Thomas  Collins,  of  Piatt  Terrace,  in  the  county  of  Middlesex,  Esquire,  of  the 
one  part,  and  his  Excellency  the  Duke  de  Cadaval,  at  present  residing  at  Fal- 
mouth, in  the  county  of  Cornwall,  of  the  other  part.  Whereas  the  said  Thomas 
Collins  did  lately  cause  a  writ  of  capiat  to  be  issued  out  of  His  Majesty's  Court 
of  King's  Bench  at  Westminster  against  the  said  Duke  de  Cadaval  and  one 
Manuel  Viscount  de  Santarem,  at  the  suit  of  him  the  said  Thomas  Collins,  for 
the  sum  of  16,200/.,  and  whereas  the  said  Duke  de  Cadaval  was,  on  the  5th  day 
of  the  said  month  of  August,  at  Falmouth  aforesaid,  arrested  and  taken  into  cus- 
tody by  virtue  of  a  warrant  granted  on  the  said  writ  of  capias  by  the  sheriff  of 
Cornwall  aforesaid,  and  whereas  (Sic),  the  said  Duke  de  Cadaval,  not  being  at 
r*S601  ""P^^^^  prepared  to  give  the  required  bail  to  the  said  sheriff  of  Cornwall : 
I-  ^  and  it  is  hereby  declared  and  agreed  by  and  between  the  said  Thomas 
Collins  and  the  said  Duke  de  Cadaval  that,  in  consideration  of  the  sum  of  500/. 
of  lawful  British  money  to  the  said  Thomas  Collins  in  hand  paid  by  the  said 
Duke  de  Cadaval,  at  or  upon  the  execution  of  these  presents,  the  receipt  whereof 
he  doth  hereby  acknowledge,  he  the  said  Thomas  Collins,  doth  hereby  consent 
and  agree  that  he,  the  said  Duke  de  Cadaval,  shall  be  forthwith  discharged  from 
his  said  arrest,  and  shall  not  be  taken  or  deemed  liable  to  be  taken  again  into 
custody  by  virtue  of  the  aforesaid  warrant  or  otherwise,  except  in  execution  ;  and 
the  said  Duke  de  Cadaval  doth  for  himself,  his  executors  and  administrators, 
covenant,  promise,  and  agree  to  and  with  the  said  Thomas  Collins,  his  executors 
and  administrators,  that  he  will,  within  twelve  days  from  the  date  hereof,  give 
bail  to  the  action,  according  to  the  form  of  the  statute  in  such  case  provided, 
being  in  accordance  with  the  tenor  of  an  agreement  entered  into  between  the  said 
parties,  bearing  date  the  5th  day  of  the  said  month  of  August  (which  agreement 
has  been  this  day  destroyed,  but  it  is  to  be  held  in  full  force  and  vigor  by  these 
presents)  as  follows,  that  is  to  say : — '  We,  the  undersigned, '  &c.  [here  the 
agreement  of  the  5th  of  August  was  set  out]. 

'<  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands,  the  day 
and  year  first  above  written.  "  Duque  de  Cadaval, 

"  Thomas  Collins." 

The  plaintiff,  at  the  time  of  the  execution  of  this  agreement,  paid  500/.  to  the 
defendant.  The  writ  was  pet  aside  for  irregularity  by  a  judge  at  chambers,  on 
r*861 1  ^^^^  ^^^  ^^  August,  1834.  A  rule  nisi  for  setting  aside  the  judge's  order 
I-  -^  was  obtained  by  the  defendant  in  this  Court,  but  discharged  in  Michael- 
mas term,  1834 ;  and  no  steps  had  since  been  taken  in  that  action  by  the  de- 
fendant against  the  plaintiff.  No  evidence  was  given,  at  the  trial  of  the  present 
cause,  of  any  debt  due  from  the  plaintiff  to  the  defendant ;  and  it  was  proved 
that  the  latter  had  taken  the  benefit  of  the  Insolvent  Act  in  1833,  and  that  hia 
schedule,  though  of  a  date  later  than  a  greater  part  of  the  claims  set  up  by  him 
in  his  first  letter  to  the  plaintiff,  made  no  mention  of  any  such  claims.  It  was 
objected,  for  the  defendant,  that  the  money  had  been  paid  by  the  plaintiff  volun- 
tarily, and  under  an  agreement  between  the  parties,  and  with  full  knowledge  of 
the  facts,  and  could  not,  therefore,  be  recovered  back  in  this  action.  The  Lord 
Chief  Justice  directed  the  jury  to  find  for  the  defendant,  if  they  thought  that 
he  believed  himself  entitled  to  sue  the  plaintiff  in  the  first  action,  but  otherwise 
for  the  plaintiff.  The  jury  found  a  verdict  for  the  plaintiff,  and  stated  it  as  their 
opinion  that  the  defendant  knew  that  he  had  no  claim  upon  the  plaintiff.  In 
Easter  term,  1835,  Plait  obtained  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  had. 

Sir  John  Campbell,  Attorney-General,  Kelli/,  and  Alexander,  who  were  to 
have  shown  cause,  were  stopped  by  the  Court. 

Flaii  and  Butt  in  support  of  the  rule.  The  money  no  longer  belongs  to  the 
plaintiff.     It  is  not  pretended  that  the  plaintiff,  when  he  entered  into  the  agree- 
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ment,  ^was  ignorant  of  the  facts.  Therefore,  if  the  money  was  pud  as  r^ofioi 
part  of  the  debt  claimed,  it  cannot  be  recovered  back.  On  the  other  ^  ^ 
hand,  if  it  was  paid  simply  nntil  bail  should  be  put  in,  and  as  a  consideratioa 
for  the  delay,  and  to  abide  the  event  of  the  suit,  the  plaintiff,  not  having  put  in 
bail,  has  not  performed  his  part  of  the  agreement,  and  cannot  claim  the  moDey 
back.  Even  assuming  that  he  was  to  receive  back  the  money  on  putting  in 
bail,  he  cannot  recover  till  he  has  performed  this,  as  was  done  in  M'Neil  v.  Per- 
chard,  1  Esp.  263.  The  payment  was  voluntary;  for  legal  process,  even  when 
founded  on  a  claim  which  cannot  be  supported,  does  not  constitute  that  sort  of 
compulsion  which  avoids  a  contract.  The  reason  is  that  the  law,  which  creates 
the  pressure,  supplies  the  defence.  This  is  shown  by  Marriot  v.  Hampton,  7 
T.  R.  269,  Knibbs  v.  Hall,  1  Esp.  84,  and  Brown  v.  M'Kinally,  1  Ei«p.  279. 
[Patteson,  J.  In  Fulham  v.  Down,  6  Esp.  26  (note).  Lord  Ksnton  qualifies 
the  doctrine;  he  says,  ''unless  to  redeem,  or  preserve  your  person  or  goods."] 
The  principle  upon  which  all  these  cases  have  been  decided  is,  that  the  party 
who  disputes  the  claim  must  do  so  by  resisting  the  action  in  the  first  instance ; 
and  that  there  must  be  some  end  to  litigation.  On  this  principle,  if  the  plain- 
tiff had  paid  the  whole  sum  claimed,  he  could  not  now  recover  it.  Hamlet  v.  Rich- 
ardson, 9  Biug.  644,  is  to  the  same  effect,  though  the  marginal  note  there  intro- 
duces the  exception  of  the  case  of  fraud  on  the  part  of  the  person  obtaining  the 
money.  No  fraud,  however,  seems  to  have  been  in  question,  in  the  case  itself. 
The  case  of  Cobden  o,  Kendrick,  4  T.  R.  432,  note  (a),  is  there  questioned  by 
TiNDAL,  C.  J.,  and  *he  refers  to  the  judgment  of  Holrotd,  J.,  in  Milnes  ptrogoi 
V.  Duncan,  6  B.  &  C.  679,  which  supports  the  principle  now  contended  *-  ^ 
for.  The  same  principle  was  acted  on  in  Bilbie  v.  Lumley,  2  East,  469,  and 
Brisbane  v.  Dacres,  5  Taunt.  143.  In  Snowdon  v.  Davis,  1  Taunt.  359,  a 
bailiff,  by  threat  of  a  distress  for  a  sum  for  which  his  warrant  did  not  authorise 
him  to  distrain,  obtained  that  sum,  and  afterwards  obtained  another  sum  from 
the  same  party  by  distraining  upon  him  under  another  warrant,  which  autho- 
rized him  only  to  distrain  on  a  different  person;  and  it  was  held  that  the  party 
paying  might  recover  back  both  sums.  There  the  distresses  were  wrongfid 
throughout;  upon  which  ground  that  case  differs  from  the  present,  where  the 
agreement  was  made  by  a  party  under  an  arrest  upon  a  warrant  against  that 
party,  and  the  money  paid  by  the  party  under  such  agreement.  An  action  for 
money  had  and  received  has  been  held  to  be  given  where  no  other  remedy  lay, 
as  in  Hills  v.  Street,  5  Bing  37,  see  judgment  of  Best,  C.  J.,  p.  41 ;  but  here  the 
plaintiff,  if  entitled  at  all,  may  recover  the  sum  by  way  of  damages  in  an  action 
for  a  malicious  arrest. 

Lord  Den  MAN,  C.  J.  It  is  asserted  that  the  principle  of  decision  in  Marriot 
17.  Hampton,  7  T.  R.  269,  has  not  been  adhered  to  in  this  case.  Bat  that  case 
does  not  warrant  the  argument  drawn  from  it.  It  does  not  decide  that  money 
obtained  under  the  compulsion  of  legal  process  can  never  be  recovered  back ;  but 
only  that,  after  the  defence  in  an  action  has  failed,  and  money  has  been  reco- 
vered in  the  action,  it  cannot  be  recovered  back  in  ^another  action.  This  r^o^i 
is  the  ground  upon  which  the  decision  is  put  by  Lord  Kenton.  He  ^  *' 
says,  "  After  a  recovery  by  process  of  law" — ^not  extortion — "  there  must  be  an 
end  of  litigation."  And  Grose,  J.,  says,  ''  It  would  tend  to  encourage  the  gross- 
est negligence  if  we  were  to  open  a  door  to  parties  to  try  their  causes  again, 
because  they  were  not  properly  prepared  the  first  time  with  their  evidence.'' 
The  question  there  arose,  not  upon  an  extortion  by  legal  process,  but  upon  the 
want  of  means  of  defence  in  a  previous  action,  which  means  a  party  ought  to 
have  when  such  action  is  brought.  On  the  other  hand,  I  certainly  felt  that 
there  might  arise,  in  this  case,  an  inconvenience  from  our  allowing  the  plaintiffs 
claim,  since  there  may  be  another  action  for  a  malicious  arrest.  After  the  judg- 
ment in  this  case,  there  will  nevertheless  be  no  bar  to  that  action.  We  must, 
however,  see  whether  there  be  anything  to  defeat  the  plaintiff's  right  here,  if 
the  money  be  still  his.     For  Mr.  Piatt  has  put  the  question  in  its  true  form : 
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is  it  still  the  plaintifiTs  money  ?  How  is  it  shown  not  to  be  so  ?  Why,  by 
striving  to  give  effect  to  a  fraud.  That  is  the  finding  of  the  jury :  the  arrest 
was  fraudulent ;  and  the  money  was  parted  with  under  the  arrest,  to  get  rid  of 
the  pressure.  This  case  differs  from  all  which  have  been  cited  as  being  other- 
wise decided :  in  none  of  those  was  the  bon&  fides  negatived,  not  even  in  Mar- 
riott V.  Hampton,  7  T.  R.  269 ;  for,  in  default  of  evidence  to  the  contrary,  the 
party  there  might  have  believed  the  debt  to  be  due.  But  here  the  jury  find 
that  the  defendant  did  know  that  he  had  no  claim.  The  property  in  the  money, 
r*8651  ^^^'®^^^®'  never  passed  from  the  plaintiff,  who  parted  "'with  it  only  to 
^  ^  relieve  himself  from  the  hardship  and  inconvenience  of  a  fraudulent 
arrest. 

Ltttledalb,  J.  The  case  of  Marriott  v.  Hampton,  7  T.  R.  269,  was  diffe- 
rent from  the  present.  There  the  plaintiff  in  the  original  action  claimed  a  debt, 
which  the  defendant  asserted  that  he  had  paid,  but  he  could  not  produce  the 
receipt;  and,  finding  he  could  not  defend,  he  paid  the  money  and  gave  a  cog- 
novit for  the  costs.  Afterwards  he  found  the  receipt ;  and  sued,  in  order  to 
recover  back  what  he  had  paid.  But,  as  the  money  had  been  originally  re- 
covered by  legal  proceedings,  it  was  held  that  he  could  not  recover  it  back  as 
money  ha!d  and  received.  That  was  the  ground  on  which  Lord  Kenyon  and 
Orobe,  J.,  proceeded.  They  considered  that  an  action  did  not  lie  to  recover 
hack  that  which  had  once  been  recovered  under  a  legal  decision.  But  here 
there  was  no  such  recovery.  The  plaintiff  was  arrested;  and  the  jury  find  that 
the  arrest  was  merely  colorable  :  and  the  money  was  paid  for  time  to  get  bail. 
The  arrest  must  have  been  merely  colorable,  since  the  debt  was  not  inserted  in 
the  defendant's  schedule.  I  admit  the  difficulty  which  arises  from  the  liability 
of  the  defendant  to  an  action  for  a  malicious  arrest :  no  doubt  such  an  action 
would  lie;  for,  as  Collins  knew  that  there  was  no  debt,  there  is  distinct  malice. 
Still  we  cannot  prevent  the  plaintiff  from  recovering  back  his  money  as  money 
hid  and  received. 

Patteson,  J.  I  think  this  verdict  was  right.  I  put  the  matter  entirely 
r*8fi61  ^P^°  ^^®  special  circumstances  of  *the  case.  I  admit,  in  general,  that 
*-  ^  money  paid  under  compulsion  of  law  cannot  be  recovered  back  as  money 
had  and  received.  And,  further,  where  there  is  bona  fides,  and  money  is  paid 
with  full  knowledge  of  the  facts,  though  there  be  no  debt,  still  it  cannot  be 
recovered  back.  But  here  there  is  no  bona  fides,  and  on  that  I  ground  my 
opinion.  When  a  man  sues  to  recover  back  money  paid  under  compulsion  of 
law,  it  lies  upon  him  to  show  that  there  was  fraud.  Has  the  plaintiff  shown 
that  here  ?  The  jury  find  that  the  arrest  was  fraudulent,  in  consequence,  I 
suppose,  of  the  debt  not  appearing  in  the  schedule ;  for,  if  such  a  debt  existed, 
the  defendant  was  bound  to  insert  it  in  the  schedule,  uuder  the  act  of  parlia- 
ment ;  and  the  omission  of  it  would  have  been  a  misdemeanor  severely  punish- 
able. The  jury,  therefore,  concluded  that  the  defendant  knew  that  the  debt 
did  not  exist,  and  that  be  used  the  process  colorably.  To  say  that  money 
obtained  by  such  extortion  cannot  be  recovered  back,  would  be  monstrous. 
Then  the  terms  of  the  agreement  form  a  very  strong  circumstance.  The  defen- 
dant, having  a  man  in  custody  for  a  debt  for  which  he  knew  that  he  had  no 
ckim,  is  to  get  the  500/.,  whether  he  recover  in  the  action  or  not;  for  there  is 
no  provision  for  the  defendant  refunding  the  money  in  case  of  his  failure.  Now 
suppose  the  plaintiff  had  put  in  bail  to  the  sheriff,  instead  of  entering  into  this 
agreement,  what  would  the  consequence  have  been  ?  On  application  to  my 
Brother  Alberson  the  writ  was  cancelled,  though  perhaps  on  a  paltry  objec- 
tion ;  but  the  result  would  have  been,  in  the  case  supposed,  that  nothing  would 
have  got  into  the  pocket  of  the  defendant.  It  would  be  a  scandal  to  the  law  if 
this  money  could  not  be  recovered  back. 

r*8671  ^Coleridge,  J.  I  quite  agree.  Although  the  decisions  have  gone 
^  -'as  far  as  they  can  go,  yet  I  will  not  attempt  to  disturb  them  :  and  they 
arc  quite  consistent  with  the  decision  which  we  are  now  giving.     It  is  clear 
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that,  if  money  be  paid  with  full  knowledge  of  facts,  it  cannot  be  recovered  back. 
It  is  clear  too  that,  if  there  be  a  bon&  fide  legal  process,  under  which  money  is 
recovered,  although  not  actually  due,  it  cannot  bo  recovered  back,  inasmuch  as 
there  must  be  some  end  to  litigation.  That  is  the  substance  of  the  dccisioDs. 
But  no  case  has  decided  that,  when  a  fraudulent  use  has  been  made  of  legal 
process,  both  parties  knowing  throughout  that  the  money  claimed  was  not  dae, 
the  party  paying  under  such  process  is  not  to  have  the  assistance  of  the  law. 
If,  indeed,  the  property  were  changed,  it  would  follow  that  the  plaintiff  must 
fail ;  but  the  defendant's  counsel  assumed  that.  I  rely  on  the  position  which 
is  laid  down  in  1  Selwyn's  Nisi  Prius,  89,  Assumpsit  II.,  8th  ed.  1831,  "If 
an  undue  advantage  be  taken  of  a  person's  situation,  and  money  obtained  from 
him  by  compulsion,  such  money  may  be  recovered  in  an  action  for  money  had 
and  received."  For  this,  Astley  ».  Reynolds,  2  Str.  915  ;  and  see  Morgan  r. 
Palmer,  2  B.  &  C.  729;  Shaw  v.  Woodcock,  7  B.  &  C.  73,  is  cited,  in  which 
the  circumstances  of  compulsion  were  much  less  strong  than  in  the  present  case. 
My  opinion,  therefore,  is  founded  upon  the  particular  circumstances  of  the  case. 
When  it  is  said  that  we  are  not  to  look  to  the  degree  of  hardship,  so  as  to 
depart  from  the  legal  principle,  I  agree  ;  but  here  the  particular  circumstaDces 
make  the  law  of  the  case.  Here  is  a  foreigner,  at  a  great  distance  from  his 
friends,  at  a  great  distance  from  London,  ignorant  of  the  law  of  England  (though 
I  do  '''not  rely  upon  that),  charged  with  owing  a  very  large  sum.  Then,  ptcogg-i 
first,  is  not  the  payment  compulsory  ?  Next,  is  there  bon&  fides  ?  Ac-  ^  ^ 
cording  to  the  finding  of  the  jury,  the  defendant  commits  perjury,  and  uses 
legal  process  colorably  to  enforce  an  unjust  demand.  I  should  have  been  sorry 
to  find  that  our  hands  were  tied  in  such  a  case.  Rule  discharged. 


TINKLER  V.  ROWLAND.    Apnl  28. 

In  trespass  quare  clausum  freglt,  issues  were  joined  on  three  pleas:  Ist,  of  apablie 
carriage  way  ;  2dl7,  of  a  public  bridle  way  ;  8dly,  of  a  public  foot  way.  The  jary 
found  a  verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  third; 
and  the  Judge,  without  the  consent  of  the  plaintiff,  discharged  the  jury  from  gWing 
a  verdict  on  the  second  issue. 

The  Court  granted  a  new  trial,  although  the  plaintiff,  at  the  beginning  of  the  trial,  had 
agreed  that  the  damage,  if  any,  should  be  merely  nominal. 

Tbespass,  quare  clausum  fregit.  Pleas  :  1st,  a  public  carriage  way :  2dly, 
a  public  bridle  way ;  3dly,  a  public  foot  way.  The  replication  traversed  the 
rights  of  way,  on  which  the  defendant  joined  issues.  On  the  trial  before  Lord 
Den  MAN,  C.  J.,  at  the  Surrey  Lent  assizes,  1835,  the  counsel  for  the  plaintiff, 
at  the  outset,  agreed  that  the  damages,  if  any,  should  be  merely  nominal.  The 
jury  found  a  verdict  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on 
the  third  :  but,  after  having  retired  for  many  hours,  they  told  the  Lord  Chief 
Justice  that  they  could  not  agree  as  to  the  second  issue ;  and  it  appeared  hj  the 
testimony  of  a  medical  man  that  one  of  the  jurymen  was  ill.  Upon  this,  his 
Lordship  directed  the  verdict  to  be  taken  as  above,  on  the  first  and  third  issues, 
and  discharged  the  jury  from  giving  a  verdict  on  the  second,  without  the  con- 
sent of  the  plaintiff.  In  Easter  term,  1835,  Thesiger,  for  the  plaintiff, 
obtained  a  rule  to  show  cause  why  a  new  trial  should  not  be  had. 

Channdl  now  showed  cause.  The  objection,  on  which  the  rule  was  obtained, 
is,  that  the  Judge  has  no  power  ^except  by  consent  of  parties,  to  di»-  r*%^^'\ 
charge  a  jury  from  giving  a  verdict  on  one  of  several  issues.  That  ^ 
objection  is  well  founded,  only  where  the  issue,  on  which  the  jury  are  dis- 
charged, is  material,  as  the  parties  are  situated.  Now,  the  only  matters  left  to 
be  determined  by  the  second  issue  were  the  damages  and  the  costs  of  the  par- 
ticular issue. '     The  damages  are  here  immaterial,  because  the  plaintiff's  counsel 

*  The  finding  for  the  defendant  on  the  third  issue  would  have  put  an  end  to  the  ques- 
tion of  damages ;  but  the  point  was  raised  in  argument,  as  above,  to  avoid  any  question 
as  to  that  finding  having  been  irregular,  on  account  of  its  being  given  separately. 
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limited  bis  claim  to  nominal  damages.  And,  as  to  the  costs  of  the  particular 
issue,  tbey  cannot  make  such  a  materiality  as  would  warrant  the  objection ;  for 
that  materiality  would  have  existed  in  every  case,  as,  for  instance,  in  Powell  v. 
Sonnett,*  where,  neyertheless,  it  was  held  that  a  jury  might  be  discharged  on 
eight  of  twenty  counts,  without  the  consent  of  parties,  the  eight  being  rendered 
immaterial  by  the  finding  as  to  the  rest.     [Patteson,  J.     That  case,  in  which 

1  was  engaged,  is  no  authority  for  your  position.  The  Exchequer  Chamber 
there  decided,  on  error  brought,  that,  as  it  did  not  appear  that  the  parties  had 
not  consented,  they  would  presume  that  all  which  ought  to  have  been  done  had 
been  done.]  In  replevin  and  avowry  for  rent-arrere,  if  non  tenuit  and  riens  in 
arrere  be  pleaded,  a  verdict  for  the  plaintiff  in  replevin  on  the  non  tenuit  ren- 
ders the  other  immaterial,  and  the  jury  should  be  discharged,  Cossey  v.  Diggons, 

2  B.  &  Aid.  546.  [Lord  Denman,  C.  J.  The  question  on  the  second  issue 
here  was  material  as  to  the  right  of  the  parties.]  The  defendant  might  make 
r*8701  ^^'^^  objection ;  but  the  plaintiff  cannot.  '''The  finding  of  the  jury  on 
*-  -'  that  issue,  even  if  it  were  for  the  plaintiff,  would  not  negative  the  publie 
right  of  bridle  way  hereafter.  He  could  not  use  such  a  verdict ;  and  he  claimed 
only  nominal  damages  now. 

Per  Curiam.'  The  second  issue  was  material  for  ascertaining  the  right.  The 
plaintiff  assented  to  nominal  damages,  on  the  understanding  that  all  the  issues 
were  to  be  tried.     The  issue  was  material ;  and,  if  so,  the  finding  was  material. 

Bule  absolute. 

Thenger  was  to  have  argued  in  support  of  the  rule. 

*  8  Bing.  8S1.     8.  C.  affirmed  in  error  in  the  House  of  Lords,  1  Bligh,  N.  S.  545 ; 
irhere  see  the  judgment  of  Lord  Ltkdhubst,  p.  552. 
^Lord  DaNMAir,  0.  J.,  Littlidale,  Patteson,  and  Colsbidob,  Js. 


GOODMAN  V.  HARVEY  and  Others.     April  28. 

In  giving  noUce  of  non-payment  to  the  drawer  of  a  foreign  bill,  resident  abroad,  it  is 
sufficient  to  inform  him  that  the  bill  has  been  protested,  without  sending  a  copy  of  the 
protest 

hi  an  action  by  the  endorsee  of  a  bill  who  has  given  value,  if  his  title  be  disputed  on  the 
ground  that  his  endorser  obtained  the  discount  of  such  bill  in  fraud  of  the  right  owner, 
Uie  question  for  the  jury  is,  whether  the  endorsee  acted  with  good  faith  in  taking  the 
bill  The  question  whether  or  not  he  was  guilty  of  gross  negligence  is  improper. 
Gross  negligence  may  be  evidence  of  mala  fides,  but  is  not  equivalent  to  it. 

Assumpsit  on  a  bill  of  exchange  drawn  by  defendants,  September  1st,  1832, 
St  Limerick,  upon  Gould,  Dowie  and  Co.  (London),  for  262/.  13«.  Ic?.,  value  in 
freight  per  Cicero,  payable  at  four  months  to  John  Scott  or  order,  endorsed  by 
Scott  to  David  Levy,  and  by  D.  Levy  to  plaintiff.  The  first  count  alleged  non- 
acceptance  :  the  second,  non-payment.  Plea  (before  the  new  rules),  Non  As- 
sumpsit. On  the  trial  before  Lord  Denman,  C^  J.,  at  the  sittings  in  London, 
after  Hilary  term,  1835,  the  following  facts  appeared.  The  bill  was  given  by 
the  defendants,  merchants  at  Limerick,  to  Scott,  a  ship-owner,  for  a  balance  of 
P8711  ^^^^S^^-  3cott  gave  '''it  to  Hudson,  a  ship's  captain  (who  gave  no  value, 
*-  ^  and  whose  name  did  not  appear  on  the  bill),  to  get  it  discounted.  Hud- 
son delivered  the  bill  for  that  purpose  to  David  Levy,  who  caused  it  to  be  pre* 
sented  for  acceptance  on  September  20th.  The  drawees  refused  acceptance,  in 
consequence  of  having  received  from  the  defendants  a  notice,  sent  to  the  latter 
by  a  solicitor,  warning  them  not  to  pay  any  money  to  Scott,  or  to  any  other 
person  on  his  account,  as  the  party  giving  the  notice  was  about  forthwith  to  sue 
out  a  commission  of  bankrupt  against  him,  on  the  petition  of  certain  persons 
named  io  the  notice.'  The  drawees  gave  this  communication  (the  receipt  of 
which  was  proved  at  the  trial)  as  their  reason  for  not  accepting.     The  bill  was 

'The  commission  did  afterwards  issue,  on  a  fiat  dated  January  16tli,  1888,  and  this  action 
was  understood  to  be  defended  by  Scott's  assignees. 
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noted  for  non-acoeptance,  and  protested.  No  notice  of  the  non-acceptance  wu 
given  to  the  defendants.  Levy  returned  the  hill  to  Hudson,  who,  in  the  latter 
part  of  Octoher,  carried  it  hack  to  Scott.  Scott,  who  had  by  that  time  been 
arrested  for  debt,  gave  the  bill  to  Hudson  again,  in  order  that  he  might  once 
more  endeavor  to  raise  money  by  discounting  it;  and  Hudson  undertook  to  do 
80.  Hudson  again  placed  the  bill  in  the  bands  of  Levy ;  and  he  got  it  dis- 
counted by  the  plaintiff,  who  paid  about  260/.  upon  it.  Levy  never  remitted  the 
proceeds,  but,  as  was  represented  at  the  trial,  retained  them  in  fraud  of  Scott; 
and  no  value  was  ever  given  for  the  bill  by  either  Levy  or  Hudson.  When  the 
bill  became  due,  the  plaintiff  presented  it  for  payment,  which  Gould,  Dowie  and 
Co.,  refused,  although  they  had  funds,  the  right  to  the  proceeds  being  contested. 
They  were  ^furnished  with  funds  a  day  or  two  before  the  bill  became  p^oyQi 
due,  but  had  not  funds  at  the  time  of  the  non-acceptance.  The  bill  was  ^  ^ 
protested  for  non-payment ;  and  notice  of  the  non-payment  was  sent  to  the  de> 
fendants  by  letter,  stating  that  the  bill  had  been  protested  as  last  mentioned,  bat 
not  enclosing  a  copy  of  the  protest.  For  the  defendants  it  was  objected,  first, 
that  the  letter  ought  to  have  contained  a  copy  of  the  protest,  which  objection  the 
Lord  Chief  Justice  overruled ;  and,  secondly,  that  the  plaintiff,  in  taking  the  hill 
from  Levy  with  the  notarial  marks  upon  it,  had  been  guilty  of  gross  negligence, 
and  therefore  took  the  bill  with  all  its  vices,  and  could  have  no  better  right  to 
recover  upon  it  than  Levy  himself,  who  clearly  would  have  had  none.  The  Lord 
Chief  Justice  was  of  this  opinion,  and  observed  that  the  plaintiff  had  received 
the  bill  with  a  death-wound  apparent  on  it ;  and  he  proposed  to  the  plaintiff's 
counsel  either  a  nonsuit,  or  that  the  case  should  go  to  the  jury  on  the  question 
whether  or  not  the  plaintiff  had  been  guilty  of  gross  negligence.  The  jury,  in 
answer  to  a  question  from  the  Lord  Chief  Justice,  said  that,  in  their  opinion,  the 
notary's  marks  on  the  bill  were  sufficient  notice  to  an  endorsee  of  non-acceptance. 
A  nonsuit  was  then  taken ;  and  in  the  next  term  Erie  moved  for  a  new  trial,  on 
the  ground  that  the  above  ruling  against  the  plaintiff  was  incorrect ;  that  the 
bill  had  been  lawfully  sent  into  the  market  by  Scott,  while  not  yet  due;  and 
that  the  plaintiff,  who  had  taken  it  before  maturity,  and  given  value  for  it,  had 
a  right  to  recover  the  amount,  notwithstanding  any  defect  in  the  title  of  an  in- 
termediate party.     A  rule  nisi  was  granted. 

*Sir  John  Campbell,  Attomey-Oeneral,  and  MeUor,  now  showed  cause.  pKoyoi 
Independently  of  the  objection  which  prevailed,  the  plaintiff  ought  not  ^  ^ 
to  have  recovered,  first,  because  the  defendants  had  no  proper  notice  of  the 
refusal  to  accept.  A  holder,  knowing  that  the  bill  has  been  dishonored  by  non- 
acceptance,  is  bound  to  give  notice  of  it  to  the  drawer,  as  admitted  by  all  the 
Judges  in  O'Keeffe  v.  Dunn,  6  Taunt.  305;  affirmed  on  error,  Dunn  v,  O'Keeffe, 
5  M.  &  S.  282.  Here  the  notarial  marks  afforded  such  knowledge  to  any  holder. 
The  object  of  the  notice  to  the  drawer  is  that,  if  he  has  funds  in  the  hands  of 
the  drawee,  he  may  remove  them ;  and  here  the  defendants  had  funds  in  the 
hands  of  Gould,  Dowie  k  Co.,  before  the  bill  became  due.  Secondly,  no  regu- 
lar notice  of  the  non-payment  was  given,  because  the  letter  communicating  that 
fact  did  not  furnish  any  copy  of  the  protest.  This  was  a  foreign  bill,  being 
drawn  in  Ireland,  Mahoney  v.  Ashton,  2  B.  &  Ad.  478.  And,  where  the  en- 
dorsee of  a  bill,  drawn  in  the  West  Indies,  payable  in  London  at  sixty  days' 
sight,  noted  it  for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it  for 
non-payment,  and  then  wrote  to  the  drawer,  in  the  West  Indies,  acquainting 
him  that  the  bill  was  not  accepted,  it  was  held  that  the  endorsee,  "  by  not  send-  * 
ing  the  protest  for  non-acceptance/'  had  <<made  himself  liable;"  Goostrey  r. 
Mead,  Bull.  N.  P.  271,  2 ;  1  Selw.  N.  P.  837,  8th  ed.  Where  notice,  without 
a  copy  of  the  protest,  has  been  held  sufficient,  the  party  receiving  the  notice  was 
resident  in  England  at  the  time.  [Patteson,  J.,  referred  to  Cromwell  v,  Hyn- 
son,  2  £sp.  N.  P.  C.  511,  and  Lord  Dbnman,  C.  J.^  to  Robins  v.  *Gib-  r^o'jAi 
son,  8  Camp.  384;  S.  C.  in  Banc,  1  M.  &  S.  288.  The  observation  as  >-  -^ 
to  residence  applies  to  the  latter  case,  if  not  to  both ;  and,  in  the  first,  the  lesp 
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Bons  of  Lord  Kenton's  ruling  are  not  stated.  In  Chaters  v.  Bell,  4  Esp.  48, 
where  it  was  held  that,  if  a  foreign  bill  were  regularly  presented  and  noted, 
protest  might  be  made  at  any  time  before  action  brought,  the  Court,  after  argu- 
ment, recommended  a  special  verdict,  but  the  recommendation  was  never  acted 
upon,  1  Selw.  N.  P.  361,  8th  ed.  [Coleridge,  J.  A  very  good  book,  after 
stating  the  decisions  in  Cromwell  v.  Hynson,  2  Esp.  N.  P.  C.  511,  and  Goose- 
trey  V.  Mead,  Bull.  N.  P.  271, 272,  observes,  1  Selw.  N.  P.  837,  8th  ed.,  of  the 
latter,  ''The  only  way  in  which  this  case  can  be  reconciled  with  Lord  Kenton's 
decision  is^  by  considering  the  expressions  used  in  the  latter  case,  '  not  sending 
the  protest,'  as  meaning  nothing  more  than  '  not  giving  notice  of  the  non-accep- 
tance.' "  Then,  as  to  the  other  point;  the  plaintiff,  although  he  gave  value  for 
the  hill,  was  not  entitled  to  recover ;  in  the  first  place,  because  he  took  the  bill 
after  it  had  been  noted  for  non-acceptance,  and  no  distinction  is  to  be  drawn  be- 
tween a  bill  noted  for  non-acceptance,  and  one' dishonored  by  non-payment;  per 
Batlet,  J.,  in  Crossley  v.  Ham,  13  East,  502  :  he  took  it,  therefore,  subject 
to  all  infirmities  which'  would  have  attended  it  in  the  hands  of  Hudson ;  and 
Hudson  coald  not  have  recovered  upon  it,  having  given  no  value.  Secondly, 
even  if  the  plaintiff  had  taken  the  bill  without  notice  of  dishonor,  yet,  as  it  had 
been  endorsed  in  fraud  of  the  proprietor  Scott,  the  plaintiff  could  only  have 
^8751  ^^®<^^®^  ^^  showing  that  he  was  a  bonft  fide  holder  for  value.  Now, 
^  ^  although  it  can  no  longer  be  maintained  as  law  that  the  holder  of  a  bill 
is  disabled  from  recovering  it,  if  he  has  taken  it  under  circumstances  which 
might  reasonably  have  awakened  suspicion,  the  present  is  a  case  of  gross  negli- 
gence ;  and  such  negligence  has  so  far  the  effect  of  fraud,  that  the  holder  who 
has  been  guilty  of  it  can  have  no  better  title  than  the  party  from  whom  he 
takes. 

ErUj  contri.  The  first  point  was  not  taken  at  the  trial ;  and  the  facts  proved 
showed  that  the  notice  could  not  be  necessary.  Secondly,  assuming  it  to  be 
requisite  that  notice  should  be  given  of  protest  as  well  as  non-payment,  it  is 
safficient  if  the  letter  communicating  the  non-payment  states  that  there  has  been 
a  protest.  In  Bayley  on  Bills,  page  259,  5th  ed.,  speaking  of  protest  and  notice 
of  dishonor  in  the  case  of  a  foreign  bill,  the  author  merely  says,  "  In  some  cases  a 
eopy,  or  some  other  memorial  of  it"  (the  protest),  ''should  accompany  the  notice." 
[Lord  Denman,  C.  J.  We  have  no  doubt  that  the  notice  here  was  sufficient.] 
Then,  thirdly,  as  to  the  plaintiff's  title  as  holder.  No  objection  is  made  to  it, 
except  that  his  taking  the  bill  with  the  notarial  marks  on  it  is  supposed  to  show 
gross  negligence.  In  O'Keefe  v.  Dunn,  6  Taunt.  805 ;  affirmed  on  error,  Dunn 
V.  O'Keefe,  5  M.  &  S.  282,  it  was  held  that  the  endorsee  of  a  bill  which, 
in  the  hands  of  his  endorser,  had  been  refused  •acceptance,  no  notice  of  such 
refusal  having  been  given  to  the  drawers,  might  nevertheless  recover  upon 
r*8761  ^^^  ^^'^'  provided  he  took  the  endorsement  without  knowledge  of  *tho 
^  ^  previous  dishonor.  Here,  if  the  plaintiff  knew  of  the  dishonor,  the 
distinction  taken  in  that  case  might,  under  ordinary  circumstances,  be  available 
against  him.  But  that  distinction  is  important  only  where  notice  to  the  drawer 
was  necessary  in  the  first  instance.  Here  it  was  not ;  for  it  must  be  implied, 
from  the  communication  made  to  Gould,  Dowie  &  Co.  by  the  defendants,  that 
the  non-acceptance  was  within  their  knowledge.  Then,  notwithstanding  the 
notarial  marks,  the  bill  was  as  if  it  had  never  been  presented  for  acceptance. 
[LiTTiiEDALE,  J.  As  far  as  regards  notice.]  Scott,  then,  had  a  good  cause  of  action 
against  the  defendants  after  the  non-acceptance,  and  might  transfer  that  right 
to  his  endorsee.  Any  ground  of  complaint  as  between  Scott  and  the  parties  to 
whom  he  had  transferred  it  before  it  reached  the  plaintiff,  cannot  affect  the 
pUintiff's  right.  The  only  question  is,  whether  the  plaintiff  acted  bon&  fide  in 
discounting  it.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  The  question  I  offered  to  submit  to  the  jury  was  whether 
the  plaintiff  had  been  guilty  of  gross  negligence  or  not.  I  believe  we  are  all  of 
opinion  that  gross  negligence  only  would  not  be  a  sufficient  answer,  where  the 
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party  has  given  consideration  for  the  bill.  Gross  negligence  may  be  eyidenee 
of  mala  fides,  but  is  not  the  same  thing.  We  have  shaken  off  the  last  remoant 
of  the  contrary  doctrine.  Where  the  bill  has  passed  to  the  plaintiff  without 
any  proof  of  bad  faith  in  him,  there  is  no  objection  t4>  his  title.  The  evidenoe 
in  this  case  as  to  the  notarial  marks  coald  only  weigh  as  rendering  it  less  likely 
that  the  bill  should  *have  been  taken  in  perfect  good  faith.  See  Willis  r#or7i 
V.  The  Bank  of  England,  ante,  p.  32.  The  rule  must  be  absolute.  »-  ^ 
LiTTLEDAiiE,  Patteson,  and  Coleridge,  Js.,  concurred.    Rule  absolute. 


WALLISS  V.  BROADBENT  and  ROBINSON.    April  29. 

Declaration  in  assumpsit,  that  defendant  had  held  lands,  under  a  lease  from  £.,  on  cer- 
tain terms,  which  were  set  forth  on  the  record;  that  the  reversion  came  to  plaintiff;  &nd 
that  defendant,  in  consideration  of  an  alteration  of  the  rent,  promised  to  hold  of 
plaintiff  on  the  same  terms  in  all  other  respects ;  hut  that  defendant  broke  the  terms. 
Plea,  Non  Assumpsit.  Plaintiff  not  having  proved  an  express  contract  to  hold  of 
defendant  on  the  old  terms,  held,  that  he  could  not  rely  upon  an  implied  eontrtct, 
arising  from  Uie  old  lease,  without  putting  it  in  evidence ;  and  that  the  old  lease  could 
not  be  used  as  such  evidence,  unless  properly  stamped. 

Assumpsit.  The  declaration  stated  that  Elizabeth  Eldridge,  being  seised  in 
fee  of  a  certain  messuage  and  premises,  on  the  1st  of  November,  1820,  by  arti- 
cles of  agreement  between  her  on  the  one  part,  and  the  defendants  on  the  .other 
part,  agreed  to  demise  the  messuages  and  premises  to  them,  to  hold  from  the  11th 
of  October  then  last,  at  the  rent  of  63^.,  on  certain  conditions  set  out  in  the 
declaration,  relating  to  the  repair  and  management  of  the  demised  property  by 
the  defendants,  and  the  state  in  which  it  was  to  be  left ;  the  agreement  to  con* 
tinue  in  force  for  one  year  from  the  said  11th  of  October,  and  so  on  from  yesr 
to  year,  as  long  as  both  parties  should  agree  upon  the  terms  and  conditions 
therein  specified,  unless  six  months'  notice  in  writing  should  be  given  by  one 
party  to  the  other,  in  which  case  the  demise  should  cease  from  the  11th  of  Oo- 
tober  next  after  the  delivery  of  such  notice :  the  declaration  then  averred  that 
the  defendants  entered,  and  enjoyed  as  tenants  to  Elizabeth  Eldridge,  under  the 
agreement,  till  her  death ;  and  that  she,  in  the  lifetime  *  of  one  Henry  rtoy^i 
Bell,  since  deceased,  duly  devised  the  messuage  and  premises  to  Bell  and  ^  ^^ 
the  plaintiff  in  fee,  and  died  seised  of  the  reversion  in  fee,  1st  of  February,  1823; 
that  Bell  and  the  plaintiff  thereupon  became  seised  of  the  reversion  in  fee,  and 
continued  so  seised  till  Bell's  death :  that,  on  the  11th  of  October,  1825,  in 
consideration  that  Bell  and  the  plaintiff,  at  the  special,  &c.,  would  permit  the  de- 
fendants to  hold  and  enjoy  the  messuage  and  premises,  at  the  rent  of  60^.,  npon 
all  other  the  terms  and  conditions  before  mentioned,  the  defendants  promised  to 
abide  by,  observe,  and  perform  all  other  the  said  terms  and  conditions,  according 
to  the  agreement :  it  was  then  averred  that  the  defendants  did  so  hold  and  enjoy 
by  permission  of  Bell  and  the  plaintiff  during  Bell's  life,  and  since  his  death  by 
permission  of  the  plaintiff,  till  the  11th  of  October,  1834,  when  the  term  ended 
and  determined :  the  declaration  then  set  out  breaches  of  the  conditions  com- 
mitted before  and  after  the  death  of  Bell.  Broadbent  pleaded  non-assumpsit,  on 
which  issue  was  joined ;  and  Robinson  suffered  judgment  by  default.  On  the 
trial  before  Tindal,  C.  J.,  at  the  Leicester  Spring  assizes,  1835,  the  phuntiff 
offered  in  evidence  the  alleged  agreement;  bat  it  was  objected  to  and  held  in- 
admissible, on  the  ground  that  it  amounted  to  a  lease,  but  had  no  lease  stamp.  The 
only  other  evidence  offered,  of  the  contract  between  the  plaintiff  and  the  defendants, 
was  an  express  agreement,  between  Broadbent  and  the  plaintiff's  agent,  that  the 
rent  should  be  raised  from  55/.ito  60/.,  in  consideration  that  the  defendants  should 
be  permitted  to  plough  up  certain  lands.  The  defendants'  counsel  objected,  first 
that  there  was  no  evidence  to  prove  upon  what  terms  they  had  held  the  premises; 
and,  secondly,  *that,  as  it  did  not  appear  that  Robinson,  who  was  p^gjgi 
originally  a  mere  surety  for  Broadbent,  was  in  any  manner  a  party  to  the  ^ 
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alleged  new  agreement  by  parol,  there  was  no  proof  of  a  joint  eontmci.  The 
Lord  Chief  Justice  held  both  objections  to  be  fatal,  and  nonsuited  the  plaintifis, 
bat  leaerved  leave  to  move  to  enter  a  yerdiet  for  such  damages  as  the  jnry  should 
assess.  The  jury  found  70/.  damages.  In  Easter  term,  1835,  N.  K  Clarke  ob- 
tained a  rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  ver- 
dict entered  for  the  pluntiff  with  70/.  damages.  "    ~  " 

JMilUr  now  showed  cause,  and  was  directed  to  confine  himself,  in  the  first 
instance,  to  the  first  point.  The  contract  laid  in  the  declaration  was  not  proved. 
There  is  no  pretence  for  saying  that  an  express  contract  to  hold  on  the  terms  of 
the  old  lease,  or  on  any  terms  except  as  to  the  amount  of  rent,  was  shown ;  and 
the  implied  contract  cannot  be  raised  without  producing  the  old  lease.  This 
would  have  been  necessary  before  the  rules  of  H.  4  W.  4 ;  and,  by  these  rules, 
Pleadings  in  particular  Actions,  I.  Assumpsit,  5  B.  &  Ad.  vii.,  it  is  ordered 
that  **  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  ex- 
press contract  or  promise  alleged,  or  of  the  matters  of  hot  from  which  the  con- 
tract or  promise  idleged  may  be  implied  by  law.''  Now  here,  there  being  no 
express  contract  or  promise  to  hold  according  to  the  terms  of  the  old  lease,  such 
promises  can  only  be  implied  from  the  fact  of  the  defendants  having  previously 
held  under  such  lease.  The  existence,  therefore,  of  such  lease  being  one  of  the 
1^8801  ^^^  ^^™  which  the  ^implied  contract  or  promise  was  to  be  raised,  it 
■>  -J  became  necessary,  according  to  the  terms  of  the  rule  of  Court,  that  such 
&et  should  be  proved.  The  mere  averment  of  the  existence  of  the  lease  or 
agreement,  with  a  recital  of  its  terms,  in  the  declaration,  was  not  sufficient, 
because  the  plea  required  that  it  should  be  in  evidence.  Then,  it  being  neces- 
sary to  prove  it,  that  could  only  be  done  by  the  production  of  the  instrument ; 
which,  however,  was  inadmissible  for  want  of  a  proper  stamp.  There  was, 
therefore,  no  proof  at  all  of  the  existence  of  the  lease  and  previous  holding  under 
it     (He  was  here  stopped  by  the  Court.) 

Humphrey  and  Bayley^  contrk.  The  existence  and  execution  of  the  lease 
were  not  in  issue  on  this  record ;  they  were  mere  matter  of  inducement,  and 
were  aa  much  admitted  by  the  plea  as  the  death  of  Mrs.  Elridge.  Even  before 
the  new  rules  it  was  held,  in  an  action  a^inst  a  tenant  for  breach  of  agreement 
as  to  his  management  of  a  farm,  that  the  averment  of  the  estate  of  the  lessor 
was  an  immaterial  averment,  and  that  a  variance  as  to  that  was  unimportant ; 
Winn  v.  White,  2  W.  Bl.  840.  [Patteson,  J.  It  does  not  appear,  from  that 
ease,  that  it  would  not  have  been  necessary  to  prove  some  title  in  the  landlord.] 
In  Jonee  v.  Brown,  1  New  Ca.  484,  the  defendants,  in  an  action  of  trespass  for 
taking  goods,  justified  upon  an  alleged  property  in  themselves,  as  assignees  of  a 
bankrupt;  and  the  plaintiff  joined  issue  on  the  question  of  property  in  the  de- 
fendants :  and  it  was  held  that  this  was  an  admission  of  the  bankruptcy,  and 
of  the  defendants  being  assignees.  In  Bamett  v,  Glossop,  1  New  Ca.  633,  it 
r*8811  ^^  ^^^^  *that,  where  non  assumpsit  only  was  pleaded  to  an  action  upon 
L  -'  the  bargain  and  sale  of  a  copyright,  it  was  not  open  to  the  defendant 
to  object  that  tne  assi|;nment  was  not  in  writing :  that  must  have  been  on  the 
principle  that  the  assignment  was  mere  inducement.  In  Frankum  v.  The  Earl 
of  Falmouth,  2  A.  &  E«  452,  the  declaration,  in  case,  stated  that  the  plaintiff 
was  poasessed  of  a  mill,  and  by  reason  thereof  was  entitled  to  the  use  of  a  stream 
lor  the  mill,  and  that  the  defendant  had  wronefuUy  and  injuriously  diverted 
the  stream;  and  it  was  held  that  a  plea  of  Not  Guilty  put  in  issue  nothing  but 
the  fact  of  the  diversion. 

Lord  DsNMAN,  C.  J.  It  is  dear  that  the  new  rules  do  not  dispense  with  the 
necessity  of  proving  the  original  agreement.  The  promise  laid  in  the  declaration 
is,  to  abide  by,  observe,  and  perform  all  the  terms  and  conditions  of  that  agree- 
ment, except  as  to  the  rent ;  and  the  defendant  says,  I  made  no  such  promise* 
How  is  the  plaintiff  to  prove  his  case  on  this  issue  1  He  must  prove  the  fact  of 
the  promise,  or  he  must  prove  facts  firom  which  the  promise  may  be  implied. 
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This  view  of  the  case  oannot  be  varied  by  calling  the  original  agreement  matter 
of  indaoement. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  I  think  that  the  terms  of  the 
original  agreement  were  put  in  issue,  there  being  no  proof  of  an  express  promise. 
Nothing  was  proved  ezoept  the  alteration  as  to  the  amount  of  rent ;  it  was  not 
shown  to  what  that  applied,  but  merely  that  this  alteration  was  the  result  of  an 
agreement  by  ^the  defendants  while  they  were  in  possession  of  the  rMgo-i 
premises.  To  show  what  the  old  terms  were,  the  agreement  containing  ■-  -* 
the  terms  most  be  proved.  The  defendant  says  that,  under  the  new  rules,  this 
proof  is  dispensed  with.  Now,  here,  there  is  no  express  promise  proved ;  but  it 
IS  sought  to  imply  one,  by  law,  from  the  terms  of  the  old  holdinit.  That,  there- 
fore, is  precisely  within  the  terms  of  the  rule,  which  says  that  uie  plea  of  Noa 
Assumpsit  puts  in  issue  the  matter  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law.  It  was  therefore  necessary  to  prove  the  original 
agreement :  and  that,  not  being  properly  stamped,  was  not  admissible. 

Patteson,  J.  It  seems  to  me  that  this  nonsuit  was  ri|;ht  on  the  particnlir 
evidence  given.  A  contract  is  declared  on,  and  issue  is  joined  on  the  fact  of  the 
contract.  Of  the  contract  itself  there  is  no  evidence ;  only  evidence  is  given, 
that  at  one  time  the  parties,  then  holding  at  a  rent  of  55/.,  agreed  that  the  rent 
should  be  raised  to  60/. ;  and  that  this  took  place  upon  an  application  respecting 
the  ploughing  of  certain  land.  We  clearly  cannot  go  upon  that.  The  contrsct, 
then,  upon  which  the  plaintiff  is  to  proceed,  arises  from  the  change  in  the  sita- 
ation'of  the  landlord.  There  is  no  evidence  of  an  express  agreement ;  the  plain- 
tiff, therefore,  relies  upon  an  implied  agreement.  That  being  so,  the  plea  of 
non-assumpsit  denies  all  matter  of  fact  from  which  the  agreement  is  to  be  im- 
plied. It  denies,  therefore,  the  original  agreement ;  and  the  plaintiff  has  to 
prove  this,  in  order  that  he  may  raise  the  implication  that  the  contract  was  to 
go  on  upon  all  the  old  terms  except  those  relating  to  the  rent.  The  common 
case  is  that,  *where  a  lease  expires,  the  acceptance  of  rent  raises  an  rutoooi 
implication  by  law  that  the  holding  on  is  upon  the  old  terms  :  and  this  >-  ^ 
is  what  the  plaintiff  relies  upon.  But  then  he  must  prove  the  facts.  I  do  not 
say  that,  if  proof  had  been  given  of  an  express  contract  to  hold  on  the  old  terms, 
with  an  alteration  of  rent,  there  would  not  be  enough  proof  of  the  old  terms  in 
this  case;  the  inclination  of  my  mind  at  present  is,  that  it  would  be  so.  But 
here  there  is  no  such  express  contract  proved. 

.  OoLEBiDGE,  J.  I  am  of  the  same  opinion,  upon  the  ground  taken  by  my 
brother  Patteson.  I  do  not  wish  to  be  bound  to  an  assertion  that  if  there  had 
been  proof  of  an  express  promise  to  hold  upon  the  terms  contained  in  the  original 
instrument,  the  mere  production  of  the  instrument  without  proof  of  the  execu- 
tion or  stamp  might  not  be  sufficient.  But  here  the  promise  relied  upon  is  an 
implied  one;  and  that  makes  it  necessary  to  prove  everything  from  which 
the  promise  is  to  be  implied.  There  are  other  objections  as  to  the  sufficiency 
of  proof;  but  into  these  I  will  not  enter.  Bule  discharged.^ 

*  Bee  lEUchardson  v.  Oifford,  1  A  &  R  52. 


*WANSBROUGH  and  Another  t;.  MATON.    ApnlZO.      [^84] 

A  tenant  is  entitled,  at  the  expiration  of  his  term,  to  remove  »  wooden  bam  which  he 
has  erected  on  a  foundation  of  briok  and  atone,  the  foundation  being  let  into  the 
ground,  bat  the  bam  resting  npon  it  hj  weight  alone. 

He  may  maintain  troTor  for  snch  a  bam,  against  a  party  converting  it. 

If  the  reversioner,  haring  refosed,  while  off  the  premises,  to  allow  snch  tenant  to  take 
away  the  bam,  afterwards,  while  a  third  party  is  in  possession  of  the  land,  come  on 
the  land  and  prevent  the  tenant  from  entering  to  take  the  bam  away,  this  is  a  con- 
version by  the  reversioner. 

TaovsB  for  two  bams,  1000  planks  of  wood,  1000  rafters,  1000  joists,  and 
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for  iron,  stODes,  bridu,  &o.  First  plea,  Not  Guilty;  seoond  plea,  that  plaintiff 
was  not  lawfully  possessedi  &o.  Issue  on  both  pleas.  On  the  trial  before 
GARNET,  B.y  at  the  Salisbury  Easter  assizes,  1835,  it  appeared  that  the  plain- 
tiffs held  some  land  as  tenants  to  the  defendant  for  a  term  of  years  determinable 
on  lives.  On  the  expiration  of  the  last  life,  the  plaintiffs  quitted  possession, 
and  the  defendant  demised  the  land  to  a  new  tenant,  who  entered.  When  the 
pUdntiffs  quitted,  they  left  on  the  land  a  bam  (called  a  stavel  bam)  which  they 
had  erected,  and  for  which  the  action  was  brought.  It  consisted  of  wood,  rest- 
ing on,  but  not  fastened  by  mortar  or  otherwise  to,  the  caps  of  blocks  of  stone 
i called  stavels  or  staddels)  fixed  into  the  ground  or  let  into  the  brickwork,  the 
irickwork  being  built  on  and  let  into  the  ground  in  those  parts  where  the 
ground  was  lowest,  for  the  purpose  of  making  an  even  foundation  for  the  bam 
to  rest  upon.  The  wooden  bam  could  be  taken  away  without  injury  to  the  rest. 
It  is  usual,  in  the  part  of  the  country  where  the  bam  stood,  for  tenants,  who 
have  built  such  barns,  to  remove  them  on  quitting,  or  to  have  them  valued  to 
the  incoming  tenants.  The  pUuntifis,  after  the  new  tenant  had  entered,  de- 
manded the  bam  of  the  defendant,  off  the  premises;  the  defendant  said  that  they 
should  not  have  it  till  they  had  agreed  with  him  as  to  another  matter  in  dispute : 
^8851  ^^^  ^^^^  afterwards  "^sent  men  to  bring  it  away ;  but  the  defendant, 
I-  -'  being  then  on  the  premises,  ordered  the  men  to  leave  the  ground,  and 
locked  the  gates  after  them.  Upon  this  evidence  the  defendant's  counsel  applied 
for  a  nonsuit,  on  the  grounds,  first,  that  the  bam  was  a  fixture,  for  which  trover 
would  not  lie;  and,  secondly,  that  no  conversion  was  proved.  The  learned 
Judge  refused  to  nonsuit,  but  reserved  liberty  to  move  to  enter  a  nonsuit  on 
both  points. 

In  Easter  term,  1835  (April  23d),^  Merewetherj  Seijt.,  moved  accordingly. 
There  was  no  conversion.  If  the  plaintiffs  chose  to  leave  any  movable  chattel 
on  the  land,  they  had  no  right  afterwards  to  enter  for  the  purpose  of  taking  it 
away.  The  defendant  was  not  the  person  in  occupation.  And  this  was  no 
fixture. 

The  Court  refused  the  role  on  the  point  of  conversion,  but  granted  it  on  the 
other  point. 

ErU  now  showed  cause.  The  bam  was  a  chattel,  inasmuch  as  it  was  not 
affixed  to  the  freehold,  either  naturally  or  artificially,  so  as  to  be  not  removable 
without  injury  to  the  behold.  The  stones  and  the  brickwork  could  not  indeed 
be  removed  :  but  the  bam,  which  is  merely  a  loose  fabric  of  wood,  might  be 
taken  away,  and  the  fixed  stand  of  brick  and  stone  be  left  uninjured.  In  11 
Yin.  Abridg.  154,  Executors  (U)  pi.  74,  it  is  said,  <<A  granary  built  on  pillars 
in  Hampshire  is  a  chattel,  and  goes  to  the  executors,  and  may  be  recovered  in 
trover.  This  shall  be  understood  according  to  the  custom  of  the  country ;  coram 
r*8861  ^^^^'  *^^'  ^*>  Summer  assizes,  1724,  apud  Winchester."  In  the  present 
I-  -'  case  evidence  was  given  to  show  the  understanding  of  the  countrv  to  be 
that  sneh  Wns  are  removable.  The  cases  are  collected  in  Amos  and  ferard's 
Law  of  Fixtures,  p.  243,  part  11.  ch.  1,  s.  3.  One  of  the  latest  oases  is  Davis 
9.  Jones,  2  B.  &  Aid.  165,  where  it  was  held  that  troves  would  lie  for  jibs,  which 
could  be  taken  out  of  machinery  without  injuring  it  or  the  building  in  which 
it  was  erected,  and  which  had  been  left  on  the  premises  bv  outgoing  tenants ; 
though  it  was  held  that  the  action  would  not  have  lain,  if  the  jib  hi^  been  re- 
movable solely  on  the  ground  of  the  privilege  of  trade.  That  case  is  indeed 
rather  less  strong  than  the  present ;  as  there  the  jibs  could  not  be  removed 
without  injury  to  themselves.  In  Penton  v.  Bobarty  2  East,  88,  a  similar 
decision  was  given  as  to  buildings ;  though  it  is  troe  that  the  ground  of  that 
decision  was,  in  part,  the  privilege  of  tn^e.  In  Elwes  v.  Maw,  8  East,  88, 
&rm  buildings  were  held  not  to  be  removable :  but  they  were  fixed  to  the  free- 
hold, and  could  not  be  removed  without  injuring  it. 

Meretoetherf  Serjt.,  and  W.  M.  Manning^  contrk    In  Elwes  v.  Maw,  8  East, 

*  Before  Lord  Daaiux,  C.  J.,  Lxttlbdau,  Parbsov,  and  Couoimb,  Js. 
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88,  it  was  laid  down  that  the  case  of  buildings  for  trade  was  an  exception,  and 
Lord  Ellenborough  said  that  to  extend  the  rale  in  favor  of  tenants,  as  was 
proposed,  would  be  ''to  introduce  a  dangerous  innovation  into  the  relative  state 
of  rights  and  interests  holden  to  subsist  between  landlords  and  tenants,"  page  57. 
The  attempt  there  was  to  apply  the  exceptions  to  buildings  fixed  for  the  purpose 
of  agricultural  occupation.     Davis  «.  Jones,  2  B.  &  Aid.  165,  and  Penton  v, 
Bobart,  2  East,  88,  are  also  cases  where  *the  fixtures  were  erected  for  r:^oo'ri 
the  purpose  of  trade.     In  Culling  v,  Tuffnal,  Bull.  N.  P.  34,  it  was  held  L  °°'J 
(as  in  the  case  cited  on  the  other  side  from  Yiner),  that  trover  might  be  sup- 
ported for  a  bam  put  on  pattens  and  blocks  lying  on  the  ground,  but  not  fixed 
in  or  to  the  ground,  the  custom  of  the  country  being  to  erect  bams  in  this  way, 
and  carry  them  away  at  the  end  of  the  t«rm.     But  this  case  is  explained  by 
Lord  Ellenbokouoh,  in  Elwes  t;.  Maw,  8  East,  55,  to  be  justifiable,  indepen- 
dently of  the  custom,  by  the  circumstance  that  the  pattens  and  blocks  were 
themselves  not  fixed.     Here  the  foundation  of  brickwork  and  stone  is  let  into 
the  ground :   the  freehold  is  therefore  interfered  with ;  this  foundation  is  a 
fixture  which  cannot  be  removed  without  injuring  the  freehold,  and  is  thus  an 
irremovable  fixture.    The  question  therefore  is,  whether  the  upper  part  of  a 
building  can  be  separated  from  the  foundation.     To  hold  that  it  can,  would  be 
to  allow  a  roof,  or  any  part  of  a  building,  which  is  connected  with  the  lower 
part  merely  by  pressure,  to  be  separable  from  the  rest.     Many  buildings  have 
the  upper  and  lower  parts  connected  merely  by  gravitation.     A  landlord  is  not 
to  have  a  foundation  made  in  his  freehold,  and  then  the  rest  of  the  building 
taken  away,  for  which  alone  the  foundation  is  valuable.     [Patteson,  J.    In 
Bex  v.  Otley,!  B.  &  Ad.  161 ;  see  Steward  v,  Lombe,  1.  B.  &  B.  506,  it  was 
held  that  a  wck)den  mill,  resting  by  mere  weight  upon  a  foundation  of  brick, 
was  not  part  of  the  freehold,  so  as  to  contribute  to  the  value  of  a  tenement  on  a 
question  of  settlement.     Lord  Dbnman,  C.  J.     Suppose  the  bam  in  this  case 
had  been  placed  upon  a  yard  paved  with  stones.]     Such  a  barn  might  be  taken 
away.     The  *true  principle  seems  to  be  that^  if  the  whole  building  be  r^ogo-i 
erected,  one  part  with  a  view  to  the  other,  it  is  an  entire  inseparable  ■-        ^ 
stracture ;  and  that,  if  one  part  be  placed  on  a  lower  part,  previously  existing 
and  belonging  to  the  landlord,  the  two  may  be  separated.     The  degree  in  wbich 
the  realty  is  interfered  with  cannot  determine  the  question.     If,  by  the  nature 
of  the  building,  the  several  parts  have  always  constituted  a  whole,  they  cannot 
be  separated. 

Lord  Denman,  G.  J.  Questions  as  to  fixtures  generally  arise  between  the 
prim&  facie  right  of  the  landlord  on  the  one  hand,  and  exceptions  in  favor  of 
trade  or  of  tenants  on  the  other.  Any  general  rule  is  liable  to  exception. 
But  the  first  question  must  be,  whether  the  erection  be  a  part  of  the  freehold. 
If  it  be  not  united  to  the  freehold,  we  cannot  say  that  it  is  a  part  of  it;  and 
here  it  is  not  so  united,  and  therefore  not  a  fixture.  Were  we  to  hold  otherwise, 
we  should  overrule  the  decision  in  Rex  v.  Otley,  1  B.  &  Ad.  161,  where  such 
a  building  was  held  to  be  removable,  and  no  part  of  the  tenement. 

LiTTLEDALB.  J.  The  bam  consists  of  nothing  but  the  timber,  and  is  not 
attached  to  the  stone  or  brickwork.  Perhaps  the  tenant  might  not  have  been 
entitled  to  dig  into  the  ground  for  the  purpose  of  making  these  foondations, 
and  might  be  liable  in  damages  for  so  doing.  But,  having  so  done,  he  places 
the  bam  on  the  stone  caps,  not  fixing  anything  to  the  freehold.  Therefore,  in 
removing  the  bam,  he  does  not  disturb  the  freehold.  A  tenant  may  require 
bams  of  different  kinds;  he  might  take  away  this  building,  and  substitute,  for 
instance,  a  ^owl  house,  keeping  always  the  same  foundation  in  order  r:|tQOQn 
to  insure  a  level  surface.  Suppose  holes  were  made  in  the  wooden  part,  L  ^  ^-i 
or  grooves  constracted,  so  as  to  fix  the  bam  on  to  the  foundation,  I  do  not  know 
that  the  barn,  if  so  fixed,  might  not  be  removed,  since  it  could  be  done  without 
injuring  the  freehold.  But  that  it  is  not  necessary  to  decide;  for  here  there  is 
nothing  of  the  kind^  the  barn  being  kept  in  its  place  merely  by  weight.    The 
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foundalion  must  remain ;  if  thai  be  injured,  the  landlord  may  maintain  an 
action. 

Patteson,  J.  I  cannot  distingnish  this  oaae  from  Bex  v,  Otlej,  1 B.  &  Ad. 
161.  It  was  decided  there  that  the  wooden  mill,  resting  by  its  weight  on  a 
brick  foundation,  was  not  annexed  to  the  freehold.  And  that  was  a  strong 
case ;  for  the  mill  and  ground  had  been  demised  together  by  the  same  persoa 
to  the  pauper.  Yet  it  was  held  that  the  mill  did  not  constitute  a  part  of  the 
tenement  so  as  to  make  up  the  annual  value  of  10/. 

CoLBRiDOS,  J.  In  the  absence  of  exception  by  custom,  or  in  favor  of  trade, 
the  role  is  clear.  The  tenant  has  no  right  to  remove  the  whole  or  any  part  of 
what  is  fixed  to  the  freehold.  The  question  therefore  is,  What  is  fixed  ?  That 
is,  in  the  present  case,  What  does  the  bam  consist  of?  Does  it  include  the 
stone  caps,  or  merely  the  woodwork  ?  I  apprehend  that  the  woodwork  is  the 
whole  barn.  That  wooden  bam  is  supported  by  mere  pressure.  And  this 
meets  the  argumoit  suggested,  as  to  the  criterion  being  whether  one  part  of  the 
bailding  be  erected  with  a  view  to  the  other.  Kule  discharged. 


[♦890]  *LAW80N  t;.   LANGLEY.    April  30. 

To  snpport  a  plea  (framed  on  stat.  2  &  8  W.  4,  c.  71,  s.  2)  of  a  right  of  way  eigoyed  for 
forty  years,  endenoe  may  be  given  of  user  more  than  forty  years  back. 

Trespass.  The  first  count  was  for  breaking  and  entering  plaintiffs  close  3 
the  second  count,  for  laying  mortar,  &c.,  upon  it.  Pleas:  Ist,  Not  Guilty ; 
2d,  As  to  the  breaking  and  entering,  that  defendant  was  occupier  of  a  workshop, 
Ac.,  and  that  the  occupiers  for  the  time  being  of  the  said  workshop,  &o.,  for  the 
fall  period  of  forty  years  next  before  the  commencement  of  this  suit,  have 
actually,  and  as  of  right,  and  without  interruption,  enjoyed,  and  defendant, 
as  such  occupier  of  the  said  workshop,  &o.,  still  of  right  ought  to  enjoy  without 
iDterraption,  a  certain,  &o.  (justifying  in  right  of  a  foot  and  horse  way).  Re* 
plication,  traversing  the  enjoyment  as  of  right  as  alleged.  Issues  were  joined 
on  these  pleas.  On  the  trial  before  Littledale,  J.,  at  the  Spring  assizes  for 
the  county  of  Rutland,  in  1885,  the  plaintiff  began,  and  offered  evidence  to  show 
that,  at  periods  both  within  and  beyond  forty  years  from  the  commencement  of 
this  action,  the  way  in  question  had  not  been  enjoyed.  The  evidence  beyond 
forty  years  was  objected  to,  and  excluded.  The  defendant's  counsel  afterwards 
offered  evidence  of  user :  but,  on  his  proposing  to  carry  this  fifty  years  back,  it 
was  objected  that,  consistently  with  the  ruling  which  had  already  taken  place, 
the  defendant  could  not  on  the  issue  joined  upon  the  second  plea,  and  under 
Stat.  2  &  3  W.  4,  c.  71,  s.  2,  extend  his  proof  beyond  the  forty  years.  In 
reply,  it  was  contended  that  the  evidence  was  admissible,  either  as  substantive 
proof  for  the  defendant,  or  in  contradiction  to  the  plaintiff's  case.  The  learned 
r'^Sdll  ^^^S^  rejected  the  evidence,  doubting  at  the  same  ^time  whether  that 
I-  ->  on  l^half  of  the  plaintiff,  going  more  than  fortv  years  back,  ought  not 
to  have  been  received.  The  plaintiff  had  a  verdict  on  the  siecond  plea.  In  the 
next  term  Adamsy  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground, 
among  others,  of  the  above  rejection  of  evidence.  The  learned  Judge's  report 
being  now  read, 

Lord  Denman,  C.  J.,  said,  Surely  the  user  fifty  years  ago  was  some  evidence 
as  to  the  state  of  things  at  the  distance  of  forty.  Indeed  I  should  think  that 
proof  as  to  the  user  of  the  road  at  any  time  could  scarcely  be  excluded ;  though, 
if  it  went  no  farther  than  to  show  what  had  taken  place  at  a  very  distant  period, 
it  would  amount  to  nothing.  However,  it  is  sufficient  to  decide  on  points  as 
they  come  before  us.     I  think  the  rule  must  be  absolute. 

Littledale,  J.  If  evidence  of  user  beyond  forty  years  were  to  be  excluded, 
it  might  be  that,  after  the  case  had  been  established  as  far  as  thirty-eight  years 
back,  a  discontinuance  of  proof  might  occur  as  to  the  two  or  three  preceding 
yearsy  and  the  party  might  fail  because  he  was  unable  to  carry  his  case  on  with- 
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out  going  to  the  distance  of  forty-one.  I  think  the  eridence  of  user  more  than 
forty  years  back  was  admissible. 

Patteson  and  Coleridge,  Js.,  concurred.  Eule  absolute. 

Humfrey  and  G.  T.  White  were  to  have  opposed  the  rule,  but  did  not  argne, 
the  opinion  of  the  Court  being  decided  on  the  point.  Adams,  Serjt.|  undN.R, 
Clarke  were  to  have  supported  the  rule. 


*HAINE  V.  DAVEY  and  Another.    AprUSO.  [*892] 

Under  stat.  8  &  4  W.  4,  o.  42,  s.  1  (which  provides  that  the  contemplated  rules  of  pletd- 
ing  shall  not  disable  any  person  ftrom  pleading  the  general  issue  and  giving  the  spe- 
cial matter  in  evidence,  where  by  statate  he  may  now  do  so),  an  overseer,  sued  in 
trespass  for  taking  A.'s  goods,  may  still  prove,  on  plea  of  Not  Onilty,  that  he,  as  over- 
seer, distrained  the  goods  for  a  poor's  rate  dae  from  B.,  and  that  they  were  B.*s,  not 
A.*s.  The  general  issue  does  not,  under  the  rules  of  Hil.  4  W.  4,  confine  him  to  proof 
of  his  character  of  overseer. 

The  practice  of  not  granting  a  new  trial  on  the  ground  that  the  verdict  was  agunst  en- 
dence,  if  the  amount  claimed  fall  short  of  202.,  applies  to  motions  made  by  plaintiff,  as 
well  as  motions  by  defendant. 

But  where  the  ground  is  misdirection,  the  amount  is  not  regarded.  And,  where  the 
Judge  had  misdirected  the  jury  by  submitting  for  their  consideration  a  fact  not  proved 
nor  deducible  fh>m  the  evidence,  the  Court  granted  a  new  trial,  though  the  amount  in 
question  was  less  than  11, 

Trespass  for  taking  a  horse,  harness,  and  other  goods  of  plaintiff,  and  con- 
yerting  them,  &c.  Plea  (December  18,  1884),  Not  Guilty.  On  the  trial  be- 
fore Gurnet,  B.,  at  the  Launoeston  Spring  assizes,  1885,  it  appeared  that  the 
plaintiff  claimed  the  goods  (with  the  exception  of  the  harness),  as  having  bought 
them  at  a  sale  made  by  the  sheriff  under  an  alleged  execution  against  the  goods 
of  one  Bead.  The  defendants,  as  oTcrseers  of  the  poor,  had  afterwards  dis- 
trained all  the  goods  in  question  as  Read's,  for  arrears  of  poor's  rate,  and  they 
gave  this  justification  in  evidence,  under  stat.  43  Eliz.  c.  2,  s.  19,*  alleging  that 
the  sale  to  the  plaintiff  had  been  collusive  and  fraudulent,  and  that  the  property 
remained  in  Read.  For  the  plaintiff  it  was  ^contended  that  this  de-  piconoi 
fence  ought  to  have  been  specially  pleaded  under  the  rule  of  Hil.  4  W.  ^  -' 
4,  tit.  Pleadings  in  particular  Actions,  Y.  3,  5  B.  &  Ad.  x.,  that  "in  actions  of 
trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall  operate  as  a  denial  of 
the  defendant  having  committed  the  trespass  alleged,  by  taking  or  damaging 
the  goods  mentioned,  but  not  of  the  plaintiff's  property  therein ;"  and  that  the 
evidence  now  offered  was  not  let  in  by  the  proviso  of  stat.  8  &  4  W.  4,  o.  42, 
s.  1  (under  which  those  rules  were  made),  enacting  "  that  no  such  rule  or  order 
shall  have  the  effect  of  depriving  any  person  of  the  power  of  pleading  the  gene- 
ral issue,  and  giving  the  special  matter  in  evidence,  in  any  case  wherein  he  is 
now  or  hereafter  shidl  be  entitled  to  do  so  by  virtue  of  any  act  of  parliament  now 
or  hereafter  to  be  in  force.''  It  was  argued  that  the  statute  saved  the  right  of 
giving  the  special  matter  in  evidence  under  the  general  issue  so  far,  that  officers 
might  still  prove  under  that  plea  the  character  and  authority  in  respect  of  which 
they  justified,  but  not  that  they  might  disprove  the  plaintifTs  right  to  the  goods, 
without  pleading  specially  in  denial  of  it.     The  learned  Judge  overruled  the 

1  Stat  48  Elix.  c.  2,  a.  19,  enacts,  ''  That  if  any  action  of  trespass  or  other  suit  shall 
happen  to  be  attempted  and  brought  against  any  person  or  persons  for  taking  of  any 
distress,"  &o.,  **or  any  other  thing  doing,  by  anthority  of  this  present  act,  the  defen- 
dant or  defendants  in  any  such  action  or  suit  shall  and  may  either  plead  not  guilty,  or 
otherwise  make  avowry,"  &o.,  alleging  in  such  avowry,  &o. ;  to  which  avowry  the  plain- 
tiff shall  be  admitted  to  reply,  &c.  (de  injuria):  **  Whereupon  the  issue  in  every  such 
action  shall  be  joined,  to  be  tried  by  verdict  of  twelve  men,  and  not  otherwise,  as  is  ac- 
customed in  other  personal  actions:  and  upon  the  trial  of  that  issue,  the  whole  matUr 
to  be  given  on  both  parties  in  evidence,  according  to  the  very  truth  of  the  same."  The 
act  gives  treble  damages,  wiUi  costs,  in  case  of  a  nonsuit,  or  verdict  for  defendant. 
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objection.  It  was  pioved  that  the  harness  was  upon  the  horse  at  the  time  of 
the  seizure ;  and  both  were  taken  together ;  what  had  become  of  the  harness  af- 
terwards did  not  appear.  There  was  no  evidence  to  show  that  it  was  not  the 
plaintiff's.  Its  value  was  about  nine  or  ten  shillings.  The  learned  Judge  de- 
sired the  jury  to  say,  as  to  the  rest  of  the  goods,  whether  the  sale  was  fraudu- 
lent or  not :  and,  as  to  the  harness,  he  put  it  to  them  whether  the  defendants 
r*8941  ^^^  ^^^^  ^^^^  ^^^^  ^^  horse,  or  whether  *they  might  not  have  left  it 
■-  -'on  the  premises.  The  jury  found  a  verdict  for  the  defendants.  In  the 
next  term,  Erie  obtained  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  the  grounds  being  the  improper  reception  of  evidence,  misdirection,  and 
that  the  verdict  was  against  evidence. 

BampuBf  Serjt.,  and  W.  M.  Manning  now  showed  cause.  Since  the  new 
rules  a  party  may  still  give  the  special  matter  in  evidence  under  the  general 
issue,  wherever  he  was  formerly  entitled  to  do  so.  The  words  of  stat.  43  Eliz. 
c.  2,  B.  19,  are  quite  general ;  and  there  is  no  authority  to  show  that,  under  that 
section,  any  matter  in  bar  may  not  now  be  proved  on  a  plea  of  the  general  issuCi 
SB  it  might  have  been  before.  As  was  observed  by  Patteson,  «!.,  on  the  mo- 
tion in  this  case,  the  question  here  is  not  simply  one  of  property.  [Patte80N| 
J.  I  thought  the  test  was  this :  would  the  character  in  which  the  party  justi- 
fies have  been  a  sufficient  defence  of  itself,  before  the  new  rules  7  If  it  would 
not,  the  act  mnat  have  contemplated  something  more  than  the  proof  of  that 
character  merely,  or  the  provision  must  be  useless  in  a  case  like  the  present. 
CoLSRiDGB,  J.  It  might,  however,  be  asked,  where  the  dispute  was  as  to  pro- 
perty in  the  goods,  whether  the  party  was  indebted  to  the  statute  of  Elisabeth 
for  his  right  of  contesting  that  point  under  the  general  issue.  If  not,  does  the 
saving  clause  of  stat.  8  &  4  W.  4,  c.  42,  s.  1,  apply  7  Lord  Denman,  C.  J. 
If  the  defendants  could  prove  that  the  goods  were  not  the  plaintiffs  property, 
they  did  not  want  that  statute  to  enable  them  to  prove  such  a  defence  under  a 
plea  of  not  guilty.]  The  words  of  stat.  8  &  4  W.  4,  c.  42,  s.  1,  are,  that  a 
party  shall  not  be  deprived  of  the  power  of  pleading  the  general  issue  in 
r*m^1  *^^J  ^^^^  wherein  he  is  now  entitled  to  do  so  by  any  act  now  in  force. 
L  -'if  the  legislature  had  meant  to  confine  this  exception  to  the  special 
matter  by  which  particular  persons,  as  such,  were  to  be  justified  under  a  statute, 
the  clause  would  have  been  worded  accordingly.  The  meaning  is,  that  any  of 
the  statutes  referred  to  shall  have  the  full  effect  which  it  would  formerly  have 
had,  notwithstanding  the  new  rules.  In  Wells  v.  Ody,  7  Carr.  &  P.  22 ;  and 
see  S.  G.  2  C.  M.  k  R.  128 ;  S.  C.  5  Tyrwh.  725,  it  was  held  that,  since  the 
new  rules,  a  defendant  having  raised  what  he  alleged  to  be  a  party  wall  might 
still  make  his  full  defence  under  the  Building  Act,  14  O.  8,  c.  78,  s.  48,  de- 
nying the  plaintiff's  exclusive  property  in  the  wall,  though  he  had  pleaded  only 
the  general  issue  as  permitted  by  s.  100,  of  that  Act.  With  respect  to  the  har- 
ness, the  taking  of  it  has  been  negatived  by  the  jury ;  and  there  was  no  evidence 
of  its  having  b^n  in  the  actual  possession  of  the  defendants.  And,  at  any  ratOi 
as  the  value  is  below  20/.,  the  Court  will  not  grant  a  new  trial.  [Lord  Den- 
mam,  C.  J.  As  to  the  general  issue,  it  certainly  occurred  to  me,  at  first,  that 
the  statute  8  &  4  W.  4,  c.  42,  s.  1,  onlv  saved  the  necessity  of  pleadins  such 
matter  as  must  have  been  specially  pleaded  if  it  had  not  been  for  some  former 
statute.  But  the  words  of  stat.  48  Elis.  c.  2,  s.  19,  are  very  general ;  and  I 
think  it  will  be  difficult  for  the  plaintiff  to  set  over  them.] 

JSrle  and  BuUf  control.  Supposing  the  (jourt  to  be  of  opinion  that  the  whole 
defence  in  question  is  still  let  in  und  r  the  new  rules,  and  that,  according  to  the 
wide  language  of  the  statute  of  Elizabeth,  the  matter  relied  upon  by  the  defen- 
r*S9fi1  ^^^>  including  that  which  is  totally  ^independent  of  his  character  of 
L  -^  overseer,  may  be  proved  under  the  general  issue,  the  plaintiff  lies  under 
this  difficulty,  that  he  cannot  anticipate  from  the  plea  whether  or  not  the  pro- 
perty will  be  disputed ;  and  the  Court,  therefore,  will  more  readily  grant  a  new 
trial;  if  the  direction  of  the  learned  Judge,  on  this  part  of  the  casS;  has  been 
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too  nn&yorable  to  him.  (Thej  then  insisted  upon  an  alleged  misdirection  as  to 
this  part  of  the  case^  whioh  it  is  unneoessaiy  to  notice  further.)  With  respect 
to  the  harness,  it  was  proved  to  hare  been  in  the  plaintiff's  possession,  and  to 
have  been  upon  the  horse  when  seised :  if  Jt  was  kept  for  ever  so  short  a  time, 
there  was  a  trespass  in  respect  of  it.  No  proof  was  given  of  its  being  retomedi 
nor  any  question  asked  on  the  subject  in  cross-examination.  The  learned  Judge, 
therefore,  was  not  authorized  in  putting  to  the  jury  the  supposition  that  it  was 
slipped  off  and  left  on  the  premises.  The  rule,  that  a  new  trial  will  not  he 
granted  where  the  verdict  is  for  less  than  20/.,  ought  not  to  apply  where  there  is 
a  wrongful  verdict  for  the  defendant.  The  plaintiff  ought  to  recover  what  be 
rightfully  claims,  however  small  the  amount  may  be.  At  all  events,  the  rule 
must  be  confined  to  the  case  where  he  moves  on  the  ground  that  the  verdict  is 
against  evidence :  in  that  case  he  would  have  to  pay  costs,  and  the  Court  takes 
it  into  consideration  that  the  costs  would  be  greater  than  the  amount  to  be  re- 
covered. Here  the  motion  is  made  not  only  on  the  evidence  but  for  misdirec- 
tion. [Lord  Denman,  0.  J.  The  rule  clearly  does  not  apply  where  the  groond 
is  misdirection.  Colsbidgs,  J.  If  the  motion  is  made  on  the  evidence,  Uie 
rule  extends  to  a  verdict  for  the  defendant  iis  well  as  for  the  plaintiff.] 

*Lord  Denman,  C.  J.  On  the  first  point,  the  doubts  I  had  entertained  ptcgoYi 
have  been  removed.  I  think  the  learned  Judge  was  right  in  admitting  *-  -' 
the  evidence  in  question  under  the  general  issu^  notwiQistanding  the  new  rules, 
and  the  construction  which  has  been  given  in  argument  to  stat.  3  &  4  W.  4,  o. 
42,  s.  1 ;  for  it  is  clearly  the  provision  of  stat.  43  Eliz.  c.  2,  s.  19,  to  which  the 
clause  cited  in  the  statute  of  William  extends,  that  the  whole  of  the  matter  of 
defence  may  be  proved  under  the  general  issue.  But,  as  to  the  harness,  I  think 
that  the  learned  Judffe  was  not  correct  in  leaving  the  case  to  the  jury  upon  the 
suggestion  of  a  possibility  that  the  defendante  might  have  taken  off  the  harness 
ana  left  it  on  the  premises.    The  rule  must  therefore  be  absolute. 

LiTTLEDALE,  J.  As  to  the  first  point,  the  statute  of  Elizabeth  says  that  a 
defendant  shall  be  at  liberty  to  plead  not  guilty,  and,  upon  the  trial  of  the  issue 
on  such  plea,  the  whole  matter  is  to  be  given  in  evidence  on  both  sides,  accord- 
ing to  the  very  truth.  I  think  therefore  that,  under  this  stetute,  the  defendants 
might  prove  the  whole  defence  on  the  plea  of  the  general  issue,  notwithstanding 
the  general  rules  of  Hil.  4  W.  4.  As  to  the  other  point,  I  think  the  direction 
was  wrong. 

Pattebon,  J.  I  am  of  the  same  opinion  on  the  last  point.  The  harness  was 
on  when  the  horse  waa  seized;  there  was  no  evidence  of  its  having  been  taken 
off  and  left ;  and^  the  defendant  being  once  proved  to  have  seized  t£e  harness,  it 
lay  upon  him  to  show  that  he  had  disposed  of  it  in  the  manner  suggested.  As 
to  the  other  point,  I  am  of  opinion  that  the  matter  in  question  was  admissihle 
under  the  general  issue ;  '''and  I  do  not  rely  only  on  the  statute  of  Eliza-  r^gooi 
both,  though  the  expressions  there  used,  ^'  the  whole  matter  to  be  given  ■>  *' 
on  both  parties  in  evidence,  according  to  the  very  truth  of  the  same,"  are  much 
stronger  than  the  words  '<  giving  the  special  matter  in  evidence :"  but  I  think 
that  wherever  a  statute  says  that  a  party  may  prove  his  defence  under  the  general 
issue,  it  means  that  he  may  prove  the  whole  matter  of  defence.^  Here  it  was 
not  sufficient  defence  that  the  parties  were  overseers ;  they  had  to  prove  that 
they  distrained  for  a  rate,  and  that  they  seized  the  goods  of  a  person  liable.  If 
the  fact  that  the  ^ds  were  those  of  the  party  liable  be  excluded  from  proof 
under  the  seneral  issue,  then,  to  establish  the  present  defence,  the  defendants 
must  have  but  two  pleas  on  the  record :  and  there  is  no  instance  in  the  history 
of  pleading,  in  which  a  party  has  been  obliged  to  plead  two  pleas  for  a  single 
defence.  I  think  therefore  that,  wherever  a  statute  authorizes  proving  a  defence 
under  the  general  issue,  it  is  meant  that  the  whole  defence  may  be  so  proved  ,* 
and  consequently  that  the  stetute  3  &  4  W.  4,  c.  42,  s.  1,  when  it  says  that  the 
contemplated  rules  shall  not  deprive  any  person  of  the  power  of  pleading  the 

1  See  the  language  used  to  this  effect  in  stet  7  Ja.  1,  o.  5. 
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fleneral  itsiie  and  giving  the  special  maUer  in  eyidenoe,  where  he  it  now  entitled 
by  statute  to  do  so,  means  by  the  '^ special  matter"  the  whole  matter  of  defence. 
GoLE&iDaE,  J.  On  the  point  as  to  the  general  issue,  I  entertained  some 
doubts,  which  I  think  it  right  to  say  are  removed ;  but  I  would  rather  ground 
my  decision  on  the  words  of  the  statute  of  Elisabeth  than  on  those  of  the  later 
act.  The  difficulty  suggested,  that  two  {^as  might  become  necessary  for  a  single 
piKgnoi  defence,  does  *not  seem  to  arise ;  for,  Mfore  the  new  rules,  the  answer, 
■-  ^  under  the  general  issue,  that  the  goods  were  not  the  property  of  the 
plaintiff,  would  have  been  an  entire  defence  without  anything  further.  I  therefore 
consider  it  best  to  rely  on  the  words  of  the  statute  of  Elizabeth ;  but  I  think 
the  intention  of  the  late  statute  was  to  affirm,  and  not  to  repeal,  acts  which  give 
a  defence  under  the  general  issue.  On  the  other  point,  the  smallness  of  the  sum 
would  have  been  an  answer  to  the  present  application,  if  the  learned  judge  had  not 
misdirected  the  jury ;  but  it  is  a  misdirection  where  the  judge  in  his  summing 
up  speculates  upon  a  fact  not  in  evidence  nor  deducible  from  the  circumstances 
of  the  case.    The  rule  must  therefore  be  absolute.  £ule  absolute. 
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QasDre,  whether  a  father  deeertiiig  his  infant  child  be  liable  in  assumpsit  to  a  party  who 
supplies  the  child  with  necessaries,  no  farther  proof  of  contract  being  given? 

No  such  action  can  be  maintained,  if  the  father  had  reasonable  grounds  to  suppose  that 
the  child  was  prorided  for. 

U.  offered  to  N.  to  take  care  of  N.'s  child,  without  putting  N.  to  any  expense ;  upon 
which  N.  gave  up  the  child  to  U.  Afterwards  U.  gave  up  the  child  to  N.'s  wife,  who 
was  living  apart  from  N.,  in  adultery ;  and  afterwards  the  child,  to  escape  cruel 
treatment  by  N.'s  wife  and  the  adulterer,  returned  to  U.,  who  maintained  it  thence- 
forward :  Held,  that  N.,  who  had  no  notice  of  the  child's  quitting  U.  at  all,  or  of 
the  cruelly,  was  not  liable  to  U.  for  the  maintenance  of  the  child,  inasmuch  as  the 
facta  did  not  show  any  desertion  of  the  child  by  N.,  and  negatived  a  contract  between 
N.  and  U. 

And  that  it  made  no  difference  that  U.,  when  she  made  the  original  undertaking,  was 
a  married  woman ;  the  ground  of  the  decision  being,  not  that  U.  had  made  a  valid  con- 
tract, but  that  the  circumstances  negatived  desertion ;  and  that,  therefore,  the  ques- 
tion as  to  the  implied  liability  did  not  arise. 

Assumpsit  for  work  and  labor  in  instructing  Elizabeth  Newcomen,  the  in&nt 
daughter  of  the  defendant,  in  reading,  &c.,  and  other  necessary  and  useful  ac- 
p^QQcn  complishments,  &c.,  at  the  special  instance  and  '^'request  of  the  defen- 
>•  ^  dant,  and  for  clothing  and  suitable  apparel,  &c.,  and  other  necessary 
things  by  the  plaintiff  found  and  provided,  and  used,  &c.,  in  and  about  that  work 
and  Tabor,  and  at  his  like  special,  &c.,  and  for  meat,  drink,  &c.,  found,  &c.,  at 
the  like  special,  &c.,  and  for  other  work  and  labor,  and  for  soods  sold  and  de- 
livered, for  money  lent,  for  money  paid,  for  money  had  and  received^  and  on 
an  account  stated.     Plea,  Non  assumpsit.^ 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings,  after 
Michaelmas  term,  1834,  the  following  facts  appeared : — On  the  8th  of  March, 
1806,  the  defendant  married  Elizabeth  Urmston,  the  daughter  of  Captain  Urm- 
aton  and  Mrs.  Urmston,  the  plaintiff.  On  the  10th  of  June,  1810,  Mrs.  New- 
oomen  left  her  husband's  house  and  went  to  live  with  Major  Stratford,  with 
whom  she  continued  living  in  adultery  till  some  time  between  1825  and  1829, 
when  Major  Stratford  forsook  her.  She  never  returned  to  her  husband.  On 
the  10th  of  February,  1811,  while  she  was  living  with  Major  Stratford,  she 
was  delivered  of  a  daughter,  Elizabeth  Newcomen.  In  June,  1812,  a  female 
servant  of  Mrs.  Newcomen,  named  McNamara,  took  the  child  to  the  neighbor- 
hood of  the  defendant's  residence,  and  applied  to  him  to  acknowledge  and  pro- 
vide for  her.     The  defendant  denied  that  the  child  was  his ;  but  he  sent  a 

■  There  were  other  issues,  not  material  to  the  point  here  decided,  which  were  foond 
te  the  plttntiff. 
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but,  on  cause  being  sbown  before  Pattkbon,  J.,  tbe  learned  Judge  refiued  to 
make  any  order.  The  trial  took  place  at  Dolgelly,  in  July,  1834,  before  Vaughan, 
J.  The  plaintiff  offered  no  evidence  on  the  first  issue,  and  on  that  a  verdict  was 
entered  for  the  defendant ;  but  the  plaintiff  obtained  a  verdict  on  the  issue  joined 
on  the  plea  of  fraud,  for  200/.  damages,  costs  40<.  Afterwards,  in  Hilary  term, 
1835,  the  demurrer  was  argued ;  and,  in  the  same  term,  judgment  was  given  for 
the  defendant.* 

*0n  the  taxation  of  costs,  the  defendant  contended  that  the  plaintiff  r:^Q4i 
ought  not  to  have  gone  to  trial  before  the  issue  in  law  was  determined ;  ^  -' 
that  the  whole  declaration  had  been  virtually  answered  by  the  plea  demurred  to; 
and  that  the  finding  for  the  plaintiff  on  the  fraud  therefore  became  a  nullity. 
Damages  having  been  found  for  the  plaintiff  as  above  stated,  and  inserted  in  the 
postea,  the  Master,  in  order  to  raise  the  question  as  to  the  plaintiff's  right  to  try 
the  issue  joined  on  the  plea  of  fraud  before  the  argument  on  the  demurrer,  al- 
lowed him,  by  way  of  increase,  the  general  costs  of  the  cause  in  the  usual  man- 
ner, deducting  the  defendant's  costs  of  the  other  pleadings,  the  argument,  &c 
He,  however,  suggested  in  his  report  that  so  much  of  the  postea  as  gave  damages 
and  costs  to  the  plaintiff,  should,  at  all  events,  be  struck  out;  in  which  case, 
the  plain tifi^s  costs,  he  suggested,  would  be  limited  to  those  of  and  occasioned 
by  the  second  plea,  but  would  include  the  costs  of  the  trial  (unless  the  Court 
should  be  of  opinion  that  the  plaintiff  had  no  right  to  take  the  record  down  to 
trial  before  the  argument  on  the  demurrer);  and,  consequently,  that  the  defendant 
should  have  the  general  costs  of  the  cause  in  respect  of  the  residue  of  the  case, 
including,  of  course,  the  costs  of  the  demurrer  and  argument. 

In  Hilary  term  last.  Sir  John  Campbellf  Attorney-General,  obtained  a  rule  to 
show  cause  why  the  Master  should  not  review  his  taxation  by  striking  out  all 
the  costs  allowed  to  the  plaintiff,  and  taxing  the  defendant  his  full  costs  of  the 
third  plea,  including  the  costs  of  arguing  the  demurrer  thereto ;  and  why  he 
should  not  strike  out  of  his  allocatur  on  the  postea,  the  damages  of  200/.  marked 
by  him  for  the  plaintiff. 

"^John  Jervis  showed  cause  in  Hilary  term  last.*  Damages  having  been  ri^o^-i 
found  for  the  plaintiff,  and  inserted  in  the  postea,  the  Master  was  obliged  ^  ^ 
to  allow  him,  in  addition  to  the  costs  of  the  trial  on  the  issue  upon  the  plea  of 
fraud,  the  general  costs  of  the  cause,  amounting  to  about  5/. ;  and  he  cannot  be 
deprived  of  those  costs  until  the  damages  have  been  struck  out  as  suggested.  He 
is,  at  all  events,  entitled  to  the  costs  of  the  trial  on  the  second  issue.  In  Cooke 
i;.  Sayer,  3  Burr.  753,  8.  C.  2  Wils.  85,  the  defendant  pleaded  two  pleas,  each 
to  the  whole  of  the  action ;  issue  was  joined  on  one,  and  the  other  was  demurred 
to :  first,  the  issue  in  fact  was  tried  and  found  for  the  plaintiff;  afterwards  the 
demurrer  was  argued,  and  judgment  given  for  the  defendant;  and  the  Court  al- 
lowed the  defendant  the  costs  of  the  demurrer,  but  allowed  no  costs  on  either  side 
as  to  the  trial.  But  now,  according  to  the  rules  H.  2  W.  4,  I.  74,  3  B.  &  Ad. 
385,  and  H.  4  W.  4,  Greneral  Rules  and  Regulations,  7,  5  B.  &  Ad.  iv.,  v.,  each 
party  is  to  have  the  costs  of  the  issue  on  which  he  succeeds.  This  was  ruled  iu 
Hart  V.  Cutbush,  2  Dowl.  P.  C.  456 ;  where  it  was  also  held  that  the  costs  to 
which  the  plaintiff  was  entitled,  included,  not  only  those  of  the  pleadings  on  the 
issues  on  which  he  had  succeeded,  but  of  the  witnesses  on  these  issues,  and  all 
the  costs  of  the  trial  relating  to  them. 

Sir  John  Campbell,  Attorney-General,  contr^  It  was  not  intended,  by  the 
new  rules,  to  alter  the  practice  in  this  respect.  It  now  appears  that  the  plain- 
tiff went  unnecessarily  to  trial  on  the  second  issue;  and  he  cannot  ^call  mr-] 
upon  the  defendant  to  pay  the  expenses  of  his  doing  so.  If  the  business  ^  ^ 
of  the  Court  had  been  less,  the  demurrer  would  have  been  first  heard,  and  would 
have  disposed  of  the  whole  question.  By  stat.  4  Ann.  c.  16,  s.  5,  the  costs  are 
in  the  discretion  of  the  Court.    Cross  v.  Johnson,  9  B.  &  C  613,  is  an  authority 

1  See  the  argument  and  judgment,  Bird  v.  Higginson,  2  A.  &  E.  696. 

'January,  80.  Before  Lord  Dxhmah,  0.  J.,  Littlspaue,  Willums,  and  Colkbidob,  Ja 
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cue,  IB  the  duty  on  the  part  of  the  husband  to  provide  for  his  wife ;  that  fonn- 
daiion  exists  in  the  other  case,  because  the  primary  daty  is  equally  imperative. 
If  a  party  be  bound  to  perform  an  act,  and  neglect  it;  another  party  performing 
it  for  him  acquires  a  right  of  action  against  him.  Thus,  if  a  dead  body  be 
neglected,  an  undertaker  who  buries  it  may  sue  the  executor.  [Golebidoe,  J. 
Is  that  more  than  a  charge  on  the  assets  ?  Would  not  want  of  assets  be  a 
defence?]  A  party  who  relieves  a  ncfflected  pauper,  may  sue  the  overseer. 
rCoLBBiDGE,  J.  In  Blackburn  v.  Mackey,  1  0.  &  P.  1,  Abbott,  0.  J.,  held 
tiiat  a  father  was  not  liable  for  clothes  furnished  to  his  son,  being  under  age, 
unless  an  express  or  implied  authority  were  shown.]  The  desertion  here  is 
ground  for  implying  a  contract.  In  Maule  v.  Maule,  1  Wils.  &  Shaw,  266,  a 
son  raised  an  action  of  aliment  asainst  his  fisither  before  the  Court  of  Sessions  in 
Scotland ;  and  that  Court  held  tne  fitther  liable  to  an  annual  aliment,  which 
they  fixed  according  to  their  views  of  the  rank  and  means  of  the  parties.  The 
House  of  Lords  reversed  that  judgment,  and  assoilsied  the  father ;  but  it  was 
not  disputed,  in  the  judgment,  see  pp.  291,  293,  that  a  father  is  bound,  at  all 
r*d041  ®^^°^'  ^^  protect  his  '''child  from  actual  destitution.  Then,  as  to  the 
I-  -^  particular  facts  here.  The  undertaking  of  September  27th,  1812,  is  of 
no  effect,  as  Mrs.  Urmston  was  then  a  feme  covert,  and  her  husband's  assent  is 
not  shown.  Further,  that  contract,  supposing  it  valid,  was  put  an  end  to  by  the 
mother  taking  the  child  under  her  charge ;  for  the  mother  was  the  wife  of  the 
defendant,  not  having  been  divorced,  and  the  law  will  recognise  her  as  her 
husband's  agent  so  far  as  relates  to  the  care  of  the  child.  The  child  was  after- 
wards driven  from  the  mother  by  ill-treatment.  The  grandmother,  in  then  re- 
ceiving her,  was  not  acting  upon  the  undertaking  of  September  27th,  1812,  but 
stood  in  the  situation  of  a  party  relieving  a  deserted  child.  The  defendant  was 
abroad,  and  could,  therefore,  receive  no  notice.  He  was  situated  as  the  owner 
of  a  ship  which  is  supplied  with  necessaries  in  a  foreign  country,  without  express 
authority  from  him :  such  an  owner  would  be  liable  to  an  action  if  it  was  impossible 
to  apply  to  him  in  time,  though  not  otherwise. 

Aiexander,  contr2k.  The  supposed  foundation  of  the  defendant's  liability  does 
not  exist.  It  is  not  true  that  by  the  common  law  a  father  is  bound  to  main- 
tain his  child.  There  are  indeed  statutory  means  of  compelling  parents  to  pro- 
Tide  for  their  children ;  but  the  statutes  authorize  only  particular  modes  of 
enforcing  the  natural  duty ;  and,  where  such  modes  are  not  resorted  to,  no  con- 
tract can  be  implied  like  that  now  contended  for.  There  is  no  express  decision 
on  the  point ;  and,  with  the  exception  of  foreign  treatises,  the  text  books  are 
nearly  silent  upon  the  subject.  In  1  Blackst.  Com.  449,  it  is  said,  '<  No  person 
18  bound  to  provide  a  maintenance  for  his  issue,  unless  where  the  children 
r^9051  *'^'^  impotent  and  unable  to  work,  either  through  infeincy,  disease,  or 
^  ^  accident ;  and  then  is  only  obliged  to  find  them  with  necessaries,  the 
penalty  on  refusal  being  no  more  than  lOs.  a  month."  There  the  liability  is 
placed  exclusively  on  stat.  43  Eliz.  c.  2,  s.  7  ;  and,  indeed,  the  existence  of  the 
statute  seems  of  itself  to  show  the  absence  of  a  common  law  liability.  [Cols- 
siBGB,  J.  In  Cooper  v.  Martin,  4  East,  84,  Le  Blanc,  J.,  says,  "The  only 
method  of  compelling  maintenance  is  by  the  order  prescribed  by  the  statute  of 
Slisabeth  ;"  and  he  adds,  that  that  extends  only  to  natural  relations.]  Subse- 
quent statutes  have  been  passed  on  the  subject,  confirming  this  view  of  the  case. 
Thus  Stat.  1  Ann.  c.  80,  sess.  1,  enables  the  Lord  Chancellor  to  compel  Jewish 
parents  to  maintain  their  children,  being  Protestants,  suitably ;  this  statute  was 
occasioned  by  the  decision  in  The  Inhabitants  of  St.  Andrew's  v.  De  Breta,  I 
lid.  Raym.  699,  from  which  the  absence  of  a  common  law  liability  must  be 
inferred.  [Sir  John  Campbell.  By  the  common  law,  if  a  child  perish  for 
want  of  proper  care,  it  is  murder  in  the  person  neglecting  it.  Lord  Dbnman, 
C.  J.     If  the  person  has  the  actual  custody.    Fatteson,  J.     Or  the  child  be 

Birt  of  his  family.     Would  it  be  murder  in  a  parent  to  abscond  ?]     From 
lackbnm  v.  Mackey^  1  C.  &  P.  1,  and  Fluck  v.  Tollemache,  1  C.  &  P.  5^  it 


396  4  Adolphus  &  Ellis.  [905 

appears  that  these  muat  be  an  ezprese  or  implied  ooDtract  proved,  in  order  to 
render  the  father  liable  to  a  party  furnishing  an  infant  with  olothes  :  if  there 
were  suoh  a  general  liability  as  is  contended  for,  no  such  proof  oould  ever  be 
necessary.  The  proper  remedy  is  to  summon  the  &ther  before  a  magistrate. 
As  to  the  suggested  case  of  "^an  undertaker  burying  a  neglected  dead  pMAgi 
body,  the  exeeutor  is  liable  to  repay  only  when  there  are  assets ;  and  ^  ^ 
this  rests  upon  the  duty  of  applying  the  testator's  property  fitly  :  it  is  like  dis- 
charging a  debt  on  the  contract  of  the  testator  himself.  Besides,  both  in  that 
instance,  and  in  the  other  supposed  case  of  an  overseer,  the  law  has  unqnes* 
tionably  created  the  obligation,  whilst  the  very  point  disputed  at  present  is  the 
existence  of  any  obligation  at  all.  It  is  argued  that  the  wife  was  the  husband's 
Sjgent.  But  that  proceeds  upon  a  mistake  of  the  f^ts.  Mrs.  Newcomen  was 
living  with  Major  Stratford ;  and  the  presumption  of  authority,  if  there  be  any, 
is  negatived  where  the  wife  is  living  in  adultery  and  apart  from  the  husband. 
Even  under  stat  5  G.  4,  c.  83,  s.  3,  the  husband  is  not  punishable  for  not 
supporting  her;  Bex  v.  Elintan,  1  B.  &  Ad.  227.  There  Baylet,  J., said, 
''  The  ground  of  a  husband's  liability  in  an  action  for  goods  supplied  to  his  wife 
is  a  supposed  authority  communicated  to  her  by  him ;  but  when  she  improperly 
leaves  him,  that  authority  is  determined,''  Manby  v,  Scott,  1  Sid.  109 ;  1  Keb. 
69,  80,  87,  206,  337,  361,  383,  429,  441,  482 ;  1  Lev.  4;  1  Mod.  124;  1  Bao. 
Abr.  714 ;  Baron  and  Feme  (W),  7th  ed.  Govier  v.  Hancock,  6  T.  R.  603, 
also  supports  the  doctrine  laid  aown  by  Bayley,  J.  How  then  can  the  ^ife, 
living  apart  in  adultery,  have  authority  to  bind  the  husband  in  what  respects 
the  child  ?  At  the  triaJ,  Lord  Eldon's  dictum  in  Rawlins  v.  Vandyke,  3  Esp. 
252,  was  cited,  that,  where  the  father  does  not  assert  his  right  to  the  custody 
of  the  children,  but  suffers  them  to  remain  with  their  mother,  ''  he  thereby 
constitutes  her  as  his  agent,  and  authorizes  her  to  '^'contract  those  r^iyn 
debts  for  clothing  and  other  necessaries."  That  cannot  be  applied  to  a  l-  -* 
case  where  the  mother  has  lost  even  the  right  of  rendering  her  husband  liable 
for  necessaries  supplied  to  herself.  It  is  true  that  in  Hesketh  v.  Gt>wing,  5 
Esp.  131,  Lord  Ellsnbobough  held  that  the  father  of  a  bastard,  adopting  it 
as  his  own,  was  liable  for  necessaries  supplied  to  it.  But  that  is  on  the  ground 
of  acquiescence  by  him,  which  is  here  negatived.  Supposing,  however,  that  the 
common  law  liability  existed  as  contended  for,  the  facts  here  show  that  that 
liability  is  extinguished.  The  defendant  gave  up  the  child  to  the  plaintiff  on 
her  express  undertaking  to  provide  for  it  at  her  own  expense.  How,  afler  that, 
can  the  plaintiff  insist  upon  the  defendant's  liability  t  It  has  been  argued  that 
the  defendant's  husband  was  no  party  to  the  undertaking,  and,  consequently, 
that  it  was  inoperative  as  being  made  by  one  not  sui  juris.  But  the  undertak- 
ing was  made  in  1812,  and  Captain  Urmston  did  not  die  till  1815  :  he  must, 
therefore,  have  known  of  the  contract,  and,  by  acquiescing,  have  adopted  it. 
Besides,  the  question  here  is,  not  whether  Mrs.  Urmston  bound  herself  by  any 
contract,  but  whether  the  defendant  has  rendered  himself  liable  by  anything 
which  he  has  done.  It  is  clear  that  the  plaintiff,  when  she  received  the  child 
back  from  her  mother,  received  her  upon  the  former  footing ;  and  the  letter  of 
January  6th,  1832,  evidently  treats  the  defendant  as  liable  to  no  claim  but  that 
in  respect  of  the  funeral  expenses.  This  letter  was  put  in,  not,  as  suggested  in 
the  oharffo  to  the  jury,  to  show  a  waiver  of  the  contract,  but  to  show  that  such 
Qontract  had  never  '^'existed.  The  shifting  about  of  the  child,  and  the  r«0Agi 
cruelty  she  experienced  from  the  mother,  do  not  create  any  charge  on  ^ 
the  defendant,  who  was  privy  to  neither,  but  who  might  have  had  notice  if  the 
plaintiff  had  thought  proper.  His  absence  from  the  country  (if  at  all  impor- 
tant) raised  only  a  temporary  obstacle,  for,  in  1826,  he  was  in  England  for  a 
short  period,  and,  in  1827,  returned  permanently  to  Ireland.  At  any  time, 
therefore,  after  1826,  the  plaintiff  might  in  fact  have  revoked  her  express  under- 
taking to  provide  for  the  child,  and  thus  reimposed  upon  the  father  his  assumed 
common  law  liabilityi  supposing  it  oould  be  reimposed  at  all.    Neither  that 
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notice  nor  that  revocation  having  taken  place,  it  is  impossihle  to  charge  upon 
the  defendant  that  he  deserted  his  child  with  a  knowledge  of  its  destitnte  con- 
dition. 

Lord  Denman,  0.  J.  The  general  question  is  important;  hut  the  &ots  do 
not  raise  it.  In  order  that  the  law  should  imply  a  liahilitj  in  the  father  to  re- 
pay another  for  supporting  his  child,  it  is  ahsolutely  necessary  that  desertion  of 
the  child  hy  the  father  should  he  proved.  Now  that  is  not  shown  here.  The 
strongest  way  in  which  the  case  can  he  put  for  the  plaintiff  is,  that  utter  neglect 
and  want  of  inquiry,  on  the  part  of  the  father,  might  he  like  a  deliherate  deser- 
tion. But  the  evidence  does  not  go  even  that  length.  For,  though  the  plain- 
tiff's letter  might  not  always  he  present  to  her  mind,  and  though  she  might 
even  have  discontinued  her  intention  of  providing  for  the  child,  the  fether  might 
say,  "  hy  the  desire  of  the  child's  grandmother,  and  on  her  express  undertaking 
that  I  should  not  he  put  to  any  expense,  I  lefb  the  child  with  her.'' 
picgog-i  ^While  he  had  reason  to  suppose  that  the  grandmother  was  main- 
ly ^  tiuniiig  the  child  at  her  own  expense,  he  could  not  he  said  to  neglect 
the  child.  Such  an  expectation  may  perhaps  now  appear  to  have  heen  unrea- 
sonable, and  contrary  to  the  fact ;  but  that  does  not  show  that  his  conduct  at 
the  time  amounted  to  total  neglect.  It  would  be  unjust  to  a  father,  who  was 
poor,  and  had  thought  that  another  would  save  him  from  the  expense  of  provid- 
ing for  his  child,  to  hold  that  he  was  guilty  of  desertion  by  acting  upon  such  a 
belief.  We  have  no  right  to  suppose  that,  if  he  had  had  notice  from  the  grand- 
mother that  she  would  no  longer  maintain  the  child,  he  would  not  have  taken 
eare  of  it.  The  general  question,  therefore,  which  we  should  approach  with 
much  anxiety,  does  not  arise  -,  but,  upon  the  other  and  more  limited  view  of  the 
case,  I  think  this  rule  should  be  made  absolute  for  a  new  trial. 

LiTTLEDALB,  J.  The  general  question  does  not  arise.  The  mother  leaves 
the  father  and  lives  in  adulterv ;  then  a  child  is  born,  as  to  which  the  father, 
apparently,  doubts  whether  it  be  his ;  and  he  is  going  to  put  it  into  the  Found- 
ling Hospital ;  the  grandmother,  not  liking  this^  sends  for  the  child,  and  says 
^with  or  without  the  knowledge  of  her  own  husband)  that  the  defendant  shall 
De  put  to  no  expense.  The  child  is  then  put  into  her  custody.  Afterwards  the 
mother  takes  it;  after  which  it  is  sent  back  again  to  the  grandmother,  and  then 
to  the  mother  again :  and  then  it  returns  to  the  grandmother;  being  sent  back- 
wards and  forwards  according  to  the  caprice  of  the  mother.  As  far  as  related 
to  the  defendant,  the  child  was  still  in  the  custody  of  the  grandmother ;  for  he 
rMKY]  i*  >^^  proved  to  *have  known  that  she  was  not  in  that  custody,  or  that 
i-  -'  the  oircumstanees  of  cruelty  had  occurred.  His  original  wish  had  been 
to  pat  her  in  the  Foundling  Hospital  at  Dublin ;  and  he  might  well  presume 
that  she  was  in  custody  better  than  that  of  the  Foundling  Hospital.  I  do  not 
say  that  he  might  have  found  out  how  the  fact  actually  was;  perhaps  he  might 
act  be  anxious  to  learn :  but  the  grandmother  never  applied  to  him.  As  to  the 
argament  that  the  plaintiff  was  a  married  woman,  and  not  capable  of  enterbg 
into  tde  undertaking,  that  is  immaterial ;  for  the  question  is  not,  whether  the 
vndertaking  created  a  legal  oharce  on  the  plaintiff. 

Pattbbon,  J.  I  agree  that  the  general  question  does  not  arise.  The  cir- 
eamstanoes  are  peculiar.  The  plaintiff  cannot  say  that  the  defendant  made  a 
eontraet,  either  express  or  implied,  with  her.  The  defendant  doubted  whether 
the  ehild  was  his;  however,  he  had  the  control  over  it,  and  placed  it  with  hia 
steward.  He  was  about  to  provide  for  it  (whether  he  was  riffht  or  wrong  as  to 
the  provimon  which  he  meant  to  make  is  immaterial) ;  and  then  at  the  request 
of  the  plaintiff  herself,  he  gave  it  up  to  her.  The  plaintiff  was  then  a  married 
iroman ;  but  it  is  immaterial  whether  the  letter  of  September  27th  constituted 
a  binding  contract  on  the  plaintiff:  it  is  enough,  if  it  induced  the  defendant  to 
part  with  the  ohiid,  so  as  to  negative  the  presumption  of  a  eontraet  by  him. 
AHerwards,  it  is  true,  the  child  is  taken  from  the  grandmother :  but  that  was 
in  no  senae  the  act  of  the  defendant ;  the  child  was  taken  by  the  mother,  then 
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living  apart  from  the  plaintiff  in  a  state  of  adultery,  and  we  know  of  no  oom- 
monioation  between  the  plaintiff  and  his  wife.  The  defendant,  thereforei  did  not  of 
*hi8  own  act  take  the  child  out  of  the  plaintiff's  custody.  No  communica-  p^^ ^y 
tion  is  made  to  him  till  1882.  But  it  is  said  that  he  was  abroad.  If  he  was  ^  ^ 
Twhioh,  however,  is  negatived  even  as  to  a  part  of  1826),  it  makes  no  difference. 
A  letter  would  go  abroad :  this  is  not  a  question  as  to  suing  a  party  who  is 
abroad,  but  of  giving  him  notice.  A  letter  might  have  been  written  to  the  eon- 
tinent  as  well  as  to  a  place  in  this  country.  The  plaintiff  took  steps  to  show  to 
the  defendant  that  he  must  come  forward;  she,  therefore,  has  no  right  to  sue 
him.  This  leaves  untouched  the  question,  how  far  a  party,  who  finds  a  child  in 
a  state  of  destitution,  and  provides  for  it,  can  sue  its  father. 

CoLERiDOS,  J.  It  is  best  to  say  nothing  on  the  general  question.  For  the 
purpose  of  this  case,  I  will  assume  (what  is  not  to  be  understood  as  my  opinion 
at  present)  that  the  general  liability  is  as  contended  by  the  Attomey-Gkneral. 
Then  how  does  the  plaintiff  charge  the  defendant  7  The  child  is  treated  by  the 
plaintiff  as  leffitimate  and  placed  under  the  charge  of  his  steward;  The  grand- 
mother finds  Uiat  the  child  is  ill  treated ;  but  it  does  not  seem  that  the  defen- 
dant knew  this.  He  parts  with  the  custody  on  an  express  understanding  that 
he  is  to  be  put  to  no  further  expense.  It  is  said  that  the  plaintiff  was  a  mar- 
ried woman.  But  suppose  her  husband,  while  alive,  had  brought  the  action, 
the  defence  would  have  been,  not  an  allegation  that  the  plaintiff  had  contracted, 
but  a  repudiation  of  any  contract  by  the  defendant.  It  is  material  too  tha^ 
although  the  expense  sued  for  was  incurred  during  a  series  of  yean,  no  know- 
ledge at  all  is  brought  home  to  the  defendant  of  the  child's  being,  at  any  period, 
otherwise  than  ^under  the  care  of  an  indulgent  grandmother;  he,  there-  picQ|oi 
fore,  stands  on  the  same  footing  as  when  he  fint  parted  with  the  child.  ■-       ^ 

Bule  absolute  for  a  new  trial 


MARY  SUSANNAH  PIGOOTT  v.  RUSH.    May  8. 

Asaumpmt  for  unliquidated  damageo,  is  within  the  saring  clause  in  sect.  7,  of  the  statate 

of  UmiUtions,  21  Jac.  1,  o.  16. 
If  a  party,  who  ia  in  prison  when  the  cause  of  action  accrneB,  commences  an  action  after 

the  six  years  have  elapsed,  bat  during  the  continatiioe  of  the  imprisonmenty  the  opert- 

tion  of  the  statute  is  barred  by  the  earing  clause  in  sect  7. 

A8BUMP8IT,  on  defendant's  promise  to  conduct  with  care  certain  proceedings 
in  Chancery  as  the  plaintiff's  solicitor;  breach,  negligence.  Plea,  that  the 
supposed  causes  of  action  did  not,  nor  did  any  of  them,  aoorne  within  six  years 
before  the  commencement  of  thb  suit.  Verification.  Replication,  that,  at  the 
time  when  the  cause  of  action  first  accrued,  the  plaintiff  was  imprisoned,  and 
that  she  continued  so  imprisoned  until  and  upon,  to  wit,  the  11th  June,  1834, 
which  was  the  first  time  of  her  being  at  lar^  after  the  accruing  of  the  cause  of 
aotion ;  and  that  she  commenced  thb  suit  within  six  years  next  after  the  time  of 
her  first  so  being  at  laree.  Yerifieaiion.  Rejoinder,  that  the  plaintiff  com- 
menced this  suit  whilst  she  was  so  imprisoned,  and  before  the  first  time  of  her 
being  at  large  therefrom;  and  that  the  supposed  causes  of  aotion  did  not,  nor 
did  any  of  them,  accrue  at  any  Ume  within  six  years  next  before  the  com- 
mencement of  this  suit.  Conclusion  to  the  country.  Demurrer,  for  that  the 
matters  stated  in  the  rejoinder  tender  an  immaterial  issue. 

MameL  for  the  plaintiff.  Assumpeit  is  within  the  proviso  in  sect.  7,  of  the 
statute  of  limitations,  21  Jao.  1,  e.  16;  Chandler  v.  Yilett,  2  Saund.  120. 
The  rejoinder  *suggesto  no  answer :  if  a  party  oould  not  sue  while  the  r^gi^i 
protection  of  the  proviso  oontinued,  an  inudt  could  ncTer  sue  except  *-  -' 
within  six  Tears  of  the  cause  aocmin||^ :  and  the  effect  would  be  to  disable  from 
the  expiration  of  the  six  years  to  the  time  of  majority,  and  then  to  give  a  revived 
fight  wt  six  years.  The  objection  which  the  rejtHnder  raises  was  also  made  in 
Chandler  v.  Yilett,  2  Saund.  121  a,  and  fitiled. 
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G.  HayeSf  oontriu  The  proyiao  merely  says  that  the  party  may  sue  within 
BIX  years  after  coming  of  age ;  it  does  not  say  that  the  statnte  flhall  not  ran 
against  him  in  the  mean  time  under  any  cironmstances.  Chandler  v,  Vilett,  2 
&und.  121  Gf  18  the  only  authority.  The  other  point,  which  arises  on  the  re- 
plication, is  that  assumpsit  for  unliquidated  damages  is  not  within  the  proviso. 
The  words  of  the  proviso  are  "  any  such  action  of  trespass,  detinue,  action  sur 
trover,  replevin,  actions  of  accounts,  actions  of  debts,  actions  of  trespass  for 
ult,  menace,  battery,  wounding  or  imprisonment,  actions  upon  the  case  for 


words :"  none  of  these  words  apply  to  assumpsit.  It  is  true  that,  in  Chandler 
V.  Yilett,  2  Saund.  120,  it  was  held  that  the  proviso  applied  to  indebitatus  as- 
sumpsit. That  case  was  decided  at  a  time  when  the  Courts  leaned  strongly  in 
favor  of  restricting  the  operation  of  the  statute ;  but  lately  it  has  been  construed 
more  liberally,  as  one  passed  ''for  quieting  of  men's  estates,  and  avoiding  of 
suits.''  Many  of  the  early  decisions  have  been  overruled  on  this  ground. 
[Pattebon,  J.  In  Crosier  v.  Tomlinson,  2  Mod.  71,  the  Court  held  that  the 
words  ''action  of  trespass,"  in  the  proviso,  comprehended  assumpsit.]  That 
1^9141  ^^^^°'  ^^^^  Chandler  v.  Yilett,  2  Saund.  120,  was  indebitatus  ^assumpsit; 
L  -*  and  three  of  the  judges  said  it  would  be  very  strange  if  the  plaintiff 
coold  bring  debt  and  not  indebitatus  assumpsit.  Supposing  that  the  Court  will 
now  adopt  so  violent  a  construction,  still  the  analogy  between  debt  and 
indebitatus  assumpsit  does  not  extend  to  assumpsit  for  unliquidated  damages. 
Swain  v.  Stephens,  Cro.  Car.  245  (which  was  relied  on  in  Crosier  v,  Tomlinson,  2 
Hod.  71),  is  not  applicable  here.  The  question  there  was,  whether  trover  was 
within  the  enacting  section,  the  third,  where  it  is  expressly  mentioned  in  the 
introduction,  and  is  clearly  comprehended  under  "  the  said  actions  upon  the 
case,''  which  follows  in  the  limitation  clause.  But  there  are  no  words  in  the 
proviso  including  assumpsit  for  unliquidated  damages;  and  this  circumstance  is 
the  stronger,  because  two  species  of  actions  of  the  case,  trover  and  for  words, 
are  expressly  mentioned  in  the  proviso,  and  actions  on  the  case  are  mentioned 
generally  in  the  enacting  section.  There  is  a  class  of  cases  in  which  an  in- 
terpretation has  been  put  on  the  words  in  the  enacting  section,  "  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty ;"  and  it  has  been 
held  that  a  debt  created  by  statute,  or  by  an  award  under  seal,  is  not  within 
ihese  words.'  Modern  decisions,  however,  are  generally  in  favor  of  a  liberal 
interpretation  of  the  statute,  and,  consequently,  of  a  strict  interpretation  of  the 
proviso. 

Manself  in  reply.  The  words  in  the  proviso,  sect.  7,  are,  "  that  if  any  person 
or  persons  that  is  or  shall  be  intituled  to  any  such  action  of  trespass,"  &c. ; 
r^l51  ^^^  reference  is  to  the  enacting  clause  in  the  third  section,  and  *the 
I-  -'  proviso,  thoueh  it  specifies  onlv  a  few  causes  of  action,  by  way  of 
instance,  must  be  understood  as  applicable  to  all  comprehended  in  the  enacting 
clause.  But,  besides,  assumpsit  is  an  action  of  trespass,  according  to  the  old 
use  of  the  word }  thus,  in  the  old  form  of  declaring  by  bill,  the  defendant 
was  said  to  be  in  the  custody  of  the  marshal,  "of  a  plea  of  trespass  on  the 
case  on  promises."  "Upon  the  case"  in  the  third  section  would  have  in- 
cluded assumpsit  on  accounts  between  merchant  and  merchant,  but  for  the 
express  saving. 

Lord  Denman,  C.  J.  It  seems  to  be  hardly  disputed  that  the  plaintiff  may 
recover,  if  assumpsit  for  unliquidated  damages  be  within  the  proviso  in  the 
seventh  section.  Indebitatus  assumpsit  is  held  to  be  so  in  Chandler  v,  Yilett : 
2  Saund.  120,  and  in  Crosier  v.  Tomlinson,  2  Mod.  71,  assumpsit  is 'said  to  be 
included  in  trespass.  That  is  certainly  rather  strons.  Yet,  if  assumpsit 
were  omitted  from  the  proviso,  the  omission  was  so  piupably  unintended  that 
the  Courts  perhaps  were  justified  in  straining  the  language.  We  cannot  now 
overrule  those  cases. 

LiTTLBDALE,  J.    We  are  bound  by  the  cases.    If  it  were  res  integra,  I  should 

I  See  Hodsden  «.  Harridge,  2  Wms.  Saund.  64  b.,  and  the  notes  there. 
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be  of  a  different  opinion.  I  may  remark  that  different  words  are  nsed  in  differest 
parts  of  the  statate  without  any  reason  whatever.  I  cannot  say  that  I  think  the 
cases  cited  were  rightly  decided. 

Pattzson,  J.  We  cannot  decide  in  favor  of  the  defendant  without  over- 
ruling those  cases.  A  distinction  has  been  suggested  between  indebitatus 
assumpsit,  *and  assumpsit  for  unliquidated  damages :  but  the  question  p^nigi 
turns  on  the  words  of  the  act;  and,  if  assumpsit  be  comprehended  ^  -* 
under  the  words  at  all;  it  is  so  equally,  whether  it  be  for  liquidated  or  un- 
liquidated damages. 

CoLBBiDQB,  tf.  We  cannot  overrule  cases  which  have  been  followed  by  such 
invariable  practice.  Judgment  for  the  pbiintiff. 


COLEBROOKE  v.  TICKELL  and  WALKEK.    May  3. 

The  lord  of  a  manor,  as  owner  of  a  market  in  the  parish  of  W.,  was  entitled  to  part  of 
certain  market  tolls  in  W  By  an  act  for  better  paving  part  of  W.,  authority  vas 
given  to  levy  rates  for  the  purposes  of  the  act;  and  by  the  same  act  the  market  tolls 
were  made  payable  to  commissioners,  who  were  to  collect  them  and  to  pay  over  to  the 
lord  a  part  equivalent  to  his  former  dues.  There  was  no  clause  in  the  statute  making 
the  lord  rateable  in  respect  of  these  payments. 

By  a  subsequent  local  public  act,  for  the  relief  of  the  poor  in  W.,  for  deaosiBg,  lighting, 
and  watching,  and  for  repair  of  highways,  in  W.,  and  for  repairing  the  parish  diuroh, 
it  was  enacted  (sect.  53)  that  certain  rates  should  be  laid  "upon  all  and  every  the 
person  and  persons  who  do  and  shall  inhabit,  hold,  occupy,  possess  or  enjoy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or  hereditament ;  that  is  to  say," 
one  rate  for  the  relief  of  the  poor,  one  for  repair  of  the  church,  and  a  third  for  cleansing 
and  lighting  streets,  and  watching  and  repairing  highways  within  sueh  parts  of  the 
said  parish  as  are  not  within  certain  liberties ;  such  last-mentioned  rate  to  be  a  pound 
rate  (not  exceeding  a  certain  proportion)  <*  upon  or  according  to  the  annual  rent  or 
value  of  all  messuages,  lands,  tenements,  and  hereditaments  as  shall  be  held  or  oc- 
cupied within  such  parts  of  the  said  parish  as  are  not  wiUiin  the  said  liberties."  By 
a  subsequent  section,  the  rates  for  the  poor  were  to  be  levied  and  recovered  in  the  same 
manner  as  poor  rates  are  directed  to  be  leviod  and  recovered  by  stat.  48  Elix.  c  2. 

In  several  subsequent  clauses  of  this  act,  and  in  the  rating  clause  and  a  previous  one 
of  the  paving  act,  the  words  <'  tenement"  and  "  hereditament"  were  used  with  reference 
to  corporeal  hereditaments  solely. 

Held,  that,  in  sect  68  of  the  more  recent  act,  '<  hereditament,"  in  the  clause  fixing 
the  pound  rate,  meant  such  as  were  local  and  corporeal  only ;  and  that  *'  heredita- 
ment" in  the  prior  clause  of  the  same  section  must  be  construed  in  the  same 
sense :  and  therefore  Uiat  the  payments  to  the  lord  in  lieu  of  toll  were  not  rateable 
under  this  act 

Trespass  for  distraining  plaintiff's  goods.  Plea  (under  stat.  21  Ja.  1,  o. 
12;  s.  3;  and  the  local  acts  after  mentioned),  Not  Guilty.  The  following 
ease  was  stated  for  the  opinion  of  the  Court,  pursuant  to  stat.  8  &  4  W.  4, 
0.  42,  8.  26. 

Stat.  11  G.  3,  0.  15,  for  the  better  paving  that  part  '''of  the  High  picQi?-i 
Street,  in  the  parish  of  Whiteohapel,  which  lies  in  Middlesex,  &c.,  ^  ^ 
appoints  commissioners  for  the  purpose  therein  mentioned ;  and  it  recites  (sect. 
8o;,  that  "  there  is  due,  and  has  been  accustomed  to  be  received,  for  every  cart 
or  waggon  loaded  with  hay  brought  into  the  said  parish,  and  sold  on  the  usual 
market  days,  the  sum  of  6<^.,  2d.  whereof  is  due  and  of  right  belonging  to  the 
lord  of  the  manor  of  Stebonheath,  otherwise  Stepney,  in  the  county  of  Middle- 
sex, as  ojrner  or  proprietor  of  the  said  market,  and  has  accordingly,  from  time 
to  time  been  paid  to  and  received  by  him ;"  and  that  2d,,  other  part  of  the  said 
6d,,  is  due  to  the  parish  for  taking  away  the  dirt  occasioned  by  such  carts,  &c., 
and  has  been  paid  to  the  householders  and  inhabitants  before  whose  doors  such 
carts,  See,,  have  stood  on  the  market  days,  for  the  use  of  the  parish;  and  that 
the  remaining  2d,,  is  due  to  and  has  been  received  by  the  last-mentioned  house- 
holders and  inhabitants.  It  is  then  enacted,  for  the  better  carrying  into  execution 
the  purpoMB  of  the  aot,  that  from  and  after,  &q.,  there  shi^  be  paid  to  the 


917] 


COLEBROOKE  V.   TiCKELL.      E.   T.    1836.  401 


rcoeiyer  or  receivers,  collector  or  collectors,  to  be  appointed  by  tbe  said  com- 
missioners, "  for  every  cart  or  wagon  loaded  with  hay,  which  shall  be  brought 
into  the  said  parish  for  sale  on  the  usual  market  days,  and  sold  or  exposed  to 
sale,  the  aforesaid  sum  of  %d.  in  lieu  of  all  other  tolls  which  are  or  shall  be 
anthorized  to  be  taken  and  collected,  the  said  receiver  or  receivers,  collector  or 
collectors,  paying  thereout  to  the  lord  of  the  said  manor,  or  such  other  person 
as  shall  be  owner  or  proprietor  of  the  said  market  for  the  time  being,  or  such 
person  or  persons  as  shall  be  appointed  by  him  or  them  to  receive  the  same,  the 
r^l81  ^^°^  ^^  ^^'  ^^^^^  ^^  charges  and  expenses,  '^'for  every  cart  or  wagon 
*-  ^  loaded  with  hay,  which  shall  be  brought  into  the  said  parish,  and  sold 
or  exposed  to  sale  on  the  usual  market  days  as  aforesaid." 

Section  34  enacts,  for  defraying  the  charges  attending  the  execution  of  the 
powers  of  this  act,  that  a  rate  or  assessment,  over  and  above  those  now  payable, 
shall,  once  or  oftener  in  every  year,  be  made  and  assessed  by  the  commissioners 
upon  all  persons  "  who  do  or  shall  inhabit^  holdy  occupy ,  possess,  or  enjoy  any 
house,  shop,  warehouse,  cellar,  vault,  or  other  tenement  toithin  the  said  street,**  for 
raising  such  a  snm  as  the  commissioners  shall  think  needful,  so  as  such  rate  or 
rates  do  not  in  any  year  exceed,  in  the  whole,  \s.  Qd.  in  the  pound  <'  of  the 
yearly  rents  or  yearly  values  of  such  houses,  shops,  warehouses,  cellars,  vaults,  or 
other  tenements  or  hereditaments  respectively ;  and  that  all  and  every  tenant  of 
every  house,  shop,  warehouse,  cellar,  vault,  or  other  tenement  or  hereditament, 
shall  and  may  deduct  one-third  of  such  sum  as  shall  be  so  assessed,''  out  of  his 
pent,  and  "  the  landlord  and  landlords,  owner  or  owners  of  such  premises**  are 
reqaired  to  allow  such  deduction,  on  the  residue  being  paid. 

Stat.  46  G.  3, c.  Ixxxix.  (local  and  personal  public),  "for  the  better  relief,". 
Ac,  "  of  the  poor  within  the  parish  of  St.  Mary,  Whitechapel,  in  the  county 
of  Middlesex ;  for  cleansing  and  lighting  the  squares,"  &c.,  and  keeping  a 
nightly  watch,  and  for  raising  money  for  repairing  certain  of  the  highways, 
and  the  parish  church,  enacts,  by  sect.  53,  "  That  from  and  after  the  passing 
of  this  act,  the  rector,  churchwardens,  overseers  of  the  poor,  and  vestrymen 
of  the  said  parish"  of  Whitechapel,  "qualified  as  aforesaid,  shall  assemble 
r*9191  ^°^  ^^^  together  in  the  vestry-room  of  the  said  parish,  within"  *four- 
■-  -*  teen  days  after  the  sums  to  be  levied  shall  have  been  ascertained,  as  is 
directed  to  be  done  annually  by  sect.  52,  "  and  the  said  rector,"  &c.,  "  or 
any  nine  or  more  of  them,  so  assembled,  shall,  and  they  are  hereby  required  to 
make  and  sign  three  distinct  rates  or  assessments^  not  exceeding  the  amount  of 
the  respective  sums  so  settled  and  ascertained,  upon  all  and  every  the  person  and 
persons  who  do  and  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land,  house, 
shop,  warehouse,  or  other  building,  tenement,  or  hereditament;  (that  is  to  Hay), 
one  rate  or  assessment  for  the  relief,  maintenance,  regulation,  and  employment 
of  the  poor  of  the  said  parish  ',  and  also  for  paying"  (composition  money  to  the 
trustees  under  a  certain  highway  act)  ;  "  one  other  rate  or  assessment  for  de- 
fraying the  expenses  of  the  repairs  of  the  said  parish  church,"  and  for  payment 
of  certain  annuitants  charged  thereon ;  and  one  other  rate  or  assessment  for 
cleansing  and  lighting  the  squares,  streets,"  &o.,  "  and  regulating  a  nightly 
watch,  and  repairing  the  highways  within  such  parts  of  the  said  liberties  of  his 
Majesty's  Tower  of  London,  and  city  of  London  ;  such  last-mentioned  rate  to  be 
a  ponnd  rate  upon  or  according  to  the  annual  rent  or  value  of  all  messuages,  lands, 
tenements,  and  hereditaments,  as  shall  beheld  or  occupied  within  such  parts  of  the 
said  parish  as  are  not  within  the  said  liberties,  provided  that  the  same  does  not 
exce^  in  any  one  year  the  sum  of  Is.  Zd,  in  the  pound  upon  such  messuageS; 
lands,  tenements,  and  hereditaments." 

Sect.  60  enacts  that  the  rates  to  be  made  and  assessed  as  aforesaid^  for  the 
relief  of  the  poor,  "  shall  be  received,  collected,  levied,  and  recovered  in  such  and 
r^tynjTft  "^the  ssms  manner  as  rates  and  assessments  made  for  the  relief  of  the 
■■  ^  poor  are  directed  to  be  levied  and  recovered  by  the  said  act  passed,"  fto. 
(43  EliB.  c.  2),  "  or  by  any  subsequent  act  or  acts  relating  to  the  relief  of  the 

YoL.  XXXL— 26 


402  4  Adolphus  &  Ellis.  [920 

poor ;  and  such  said  seyeral  metboda  of  levying  and  recovering  the  said  rates  or 
asseesmente  for  the  relief,  mainteDance,  and  employment  of  the  poor,  shall  and 
they  are  hereby  declared  to  be  the  legal  methods  of  enforcing  the  rates  or  assess- 
ments directed  to  be  made  in  pursuance  of  the  said  act  for  the  relief,  mainte- 
nance, and  employment  of  the  poor  of  the  said  parish,  as  fully  and  effectually 
as  if  such  ways  and  methods  were  repeated  and  re-enacted  in  the  body  of  this 
act." 

Other  clauses  of  the  two  local  acts  were  stated  in  the  case,  which  it  is  aane- 
cessary  to  notice  farther  than  as  they  are  adverted  to  in  the  argument. 

The  plaintiff  is  lord  of  the  manor  of  Stepney,  and  owner  of  the  market  above 
mentioned ;  and,  during  the  time  for  which  the  after-mentioned  rates  were  made, 
he  received  the  sum  of  2d.  payable  to  the  owner  of  the  market  under  stat.  11 6. 
3,  0.  15,  B.  38.  There  was  no  ground  for  rating  the  plaintiff,  unless  he  was 
rateable  '^  in  respect  of  the  market,  or  the  said  money  payment  in  lieu  of  toll/' 

The  case  stated  that  the  rector,  &c.,  assembled  according  to  stat.  46  6.  3,  c. 
Izxxiz.  above  mentioned,  duly  made  and  signed  three  distinct  rates  or  assess- 
ments (not  exceeding  the  sums  settled  and  ascertained  according  to  the  statute), 
<<  upon  all  and  every  the  person  or  persons  who  did  inhabit,  hold,  occupy,  pos- 
sess, or  enjoy,  any  lapd,  house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament,  and  among  others  upon  the  said  plaintiff,''  as  lord  of  the  manor 
and  owner  of  the  market,  in  respect  *of  the  said  sum  of  2d.  for  every  r«oon 
cart  or  wagon,  &c.  One  of  the  rates  to  which  he  was  assessed  was  for  I-  '  ^ 
the  relief  of  the  poor  and  other  purposes ;  the  other  rate,  for  cleansing  and  light- 
ing the  squares,  streets,  &c.,  and  repairing  the  highways.  The  rates  were  duly 
allowed  and  published.  The  plaintiff  not  having  paid  the  sums  assessed  upon 
*him  by  these  rates,  his  goods  (after  summons,  &c.)  were  distrained  upon  by 
virtue  of  two  warrants  under  the  hands  and  seals  of  the  defendants,  justices  of 
Middlesex. 

The  question  for  this  Court  was,  whether  the  plaintiff  was  liable  to  either  of 
the  two  rates  on  account  of  the  sums  of  2d,  payable  to  him  as  above  stated. 

Sir  W.  W,  Folleft,  for  the  plaintiff.  The  plaintiff,  if  rateable,  can  only  be  so 
by  force  of  the  local  acts,  inasmuch  as  he  is  not  shown  to  be  an  inhabitant  of 
the  parish,  or  to  occupy  any  real  property  within  it.  Neither  the  market  toll 
nor  the  payment  in  lieu  of  it  under  stat.  11  G.  3,  c.  15,  could  make  him  an 
occupier  within  stat.  43  Eliz.  c.  2,  s.  1 ;  Rex  v.  Bell,  5  M.  &  S.  221.  (This 
point  was  conceded.)  Then  the  plaintiff,  if  liable  to  rate,  must  be  so  under  stat. 
46  G.  3,  c.  Ixxxix.  s.  53,  as  holding,  occupying,  possessing,  or  enjoying  an 
<< hereditament"  in  the  parish;  but  by  stat.  11  G.  3,  c.  15,  the  toll  formerly 
payable  to  the  lord  is  vested  in  the  commissioners  appointed  by  that  act ;  they, 
if  any  person,  would  be  the  rateable  occupiers :  the  plaintiff  merely  receives  the 
2d.  from  them  as  part  of  a  sum  which  comes  to  their  hands  to  be  distributed. 
He  has  no  power  to  demand,  or  to  receive  it,,  but  through  them.  But  farther, 
the  statute  of  46  G.  3,  wiui  not  intended  to  '^'impose  a  new  liability  on  r»Q9oi 
any  person ;  its  object  was  merely  to  establish  a  mode  of  rating.  ''  Tone-  ^  *' 
ment"  and  <<  hereditament,''  in  section  53,  are  not  to  be  taken  in  the  widest  legal 
sense,  but  as  limited  to  matters  ejusdem  generis  with  *^  land,  house,  shop,  ware- 
house, or  other  building,"  mentioned  just  before.  These  words  would  have  been 
unnecessary  if  <^  tenement"  and  "  hereditament"  had  been  used  in  the  largest 
sense.  And  the  final  clause  of  sect.  53  speaks  of  all  '<  messuages,  lands,  Une- 
menUf  and  hereditaments,"  which  shall  be  held  or  occupied  within  such  parts  of 
the  said  parish,"  &c.,  evidently  contemplating  something  local  and  corporeal. 
[Patteson,  J.  That  clause  refers  only  to  the  third  of  the  rates  mentioned ; 
But  the  prior  clause  must,  to  make  sense  of  it,  be  read  with  a  reference  to  this, 
for,  without  such  reference,  there  is  no  local  limit  given  within  which  the  per- 
sons inhabiting  or  holding  any  land,  house,  &c.,  shall  be  liable  to  rate.]  Sect. 
34  of  the  former  stat.,  11  G.  3,  c.  15,  which  relates  to  the  raising  of  rates  for 
the  purposes  of  that  act,  evidently  uses  the  words  <<  tenement"  and  ^*  hcredita- 
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ment''  in  the  limited  senae  here  contended  for;  and  sect.  88  speaks  of  "cellars, 
yaults,  and  other  places,  belonging  to  any  house,  shop,  warehouse,  or  tenement.'* 
Sect.  68  of  Stat.  46  Gr.  8,  c.  Ixxxix.  gives  certain  powers  to  the  Qverseers,  '^  in 
order  to  avoid  the  loss  which  frequently  happens  by  tenants  or  occupiers  of 
houses,  tenements^  or  hereditaments,  quitting  and  removiuff  from  the  same  before 
the  quarter  day  on  which  the  rates  or  assessments,  charged  by  virtue  of  this  act, 
on  the  said  houses,  tenements,  or  hereditament^*  become  due.  And  the  two 
words  are  used  in  the  same  limited  sense  in  sections  69,  70,  71,  which  also  re- 
P^oq-i  gard  the  rates.  Bex  v.  The  ^Manchester  and  Salford  Waterworks  Com- 
XP'^^l  pany,  1  B.  &  C.  630,  and  Bex  v,  Mosley,  2  B.  &  C.  226,  are  insUnces  in 
which  the  word  '^  tenements"  has  been  held  to  take  a  qualified  sense  from  the 
words  with  which  it  was  associated.  In  this  case  very  plain  words  should  be 
pointed  out,  to  burden  the  owner  of  the  market  with  charges  to  which,  unless  by 
the  local  act,  he  is  not  liable. 

Sir  John  Campbell,  Attomey-Qeneral,  contr2k.  The  only  question  is,  the 
meaning  of  <'  hereditament''  in  stat.  46  G.  8,  o.  Ixzziz.  s.  58:  it  cannot  be  con- 
tended that  these  payments  are  within  stat:  48  Elis.  c.  2,  s.  1.  The  words  in 
the  present  act  are  different  from  those  of  the  statute  referred  to  in  Rex  v.  The 
Manchester  and  Salford  Waterworks  Company,  1  B.  &  C.  680,  and  Eex  v. 
Mosley,  2  B.  &  G.  220 :  here  the  assessments  are  to  be  made  on  all  persons  who 
'<  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land,  house,  shop,  warehouse,  or 
other  building,  tenement  or  hereditament;"  the  words  being  apparently  meant 
to  be  taken  reddendo  singula  singulis.  It  is  said  that  the  clause  ought  not  to  be 
construed  favorably  to  the  imposing  of  a  new  burden ;  but  there  is,  in  principle,  no 
reason  against  charging  the  property  in  question  as  well  as  property  of  other 
kinds,  and  the  lord,  who  by  stat.  11  G.  8,  c.  15,  s.  88,  is  in  the  situation  of  a 
cestui  que  trust  with  respect  to  it,  is  the  person  who  in  justice  ought  to  be 
charged  \  not  the  commissioners,  who  derive  no  benefit  from  it.  Not  only  the 
maintenance  of  the  poor,  but  the  cleansing  and  watching  of  the  streets,  and  re- 
pair of  the*  highways,  are  matters  in  which  the  owner  of  this  market  has  an  in- 
r*Q94.1  ^^^B^>  ^°^  *^^  which  he  ought,  in  justice,  to  contribute.  The  construc- 
>-  -*  tion,  therefore,  of  the  rating  clause  ought  not  to  be  limited  without  clear 
worda  having  that  effect.  In  Rex  v.  The  Trustees  for  paving  Shrewsbury,  8  B. 
k  Ad.  216,  where  the  words  '<  houses,  shops,"  &c.,  were  followed  by  the  words 
<<  and  other  buildings  and  hereditaments,"  it  was  contended  that  ^'  heredita- 
ments" must  be  taken  to  mean  hereditaments  ejusdem  generis  with  those  enu- 
merated before ;  but  the  Court  held  otherwise.  [Colebidox,  J.  The  previous 
worda  there  would  have  restrained  the  construction,  but  for  the  exception  that 
followed.]  It  18  true  that,  in  both  the  present  local  acts,  the  word  '<  heredita^ 
ment"  is  sometimes  used  to  denote  such  as  are  corporeal ;  but,  where  that  is  the 
case,  the  context  shows  clearly  that  it  is  meant  to  be  so  applied ;  and  in  local 
acta  the  same  word  is  frequently  used  in  different  senses.  The  final  clause  of 
stat.  46  G.  8,  c.  Ixxxix.  s.  53,  which  speaks  of  *<  messuages,  lands,  tenements, 
and  hereditaments,"  <'  held  or  occupied  within  such  parts  of  the  said  parish," 
Ac.,  refers,  at  all  events,  but  to  one  of  three  rates;  there  is  no  ground  for  say- 
ing that  it  limits  the  prior  clause  of  the  same  section,  which  speiJu  generally  of 
hereditaments  enjoyed.  It  may  more  reasonably  be  contended  that  the  latter 
clause,  by  implication,  extends  to  the  general  description  of  hereditaments  men- 
tioned in  the  previous  one.  [Pattebon,  J.  The  first  ohiuse,  taken  alone,  has 
no  local  limit;  it  may  comprehend  all  persons  throughout  the  kingdom.]  It 
must  be  supposed  that  that  limit  is  meant  which  would  be  the  reasonable  one. 
In  Rex  V.  The  Manchester  and  Salford  Waterworks  Company,  1  B.  &  C.  688, 
p^QAc-i  Bati<sy,  J.,  relied  upon  the  object  contemplated  by  the  act  there  in  *ques- 
I-  ^  tion,  and  argued  that  property,  which  the  act  was  not  intended  to  benefit, 
did  not  fall  under  its  burdens.  That  argument  cannot  be  used  for  the  plaintiff 
here.  In  the  subsequent  case,  Rex  v.  Moalej,  2  B.  &  C.  226,  where  the  same 
enactment  waa  to  be  construed,  the  question  was  considered  as  res  judicata. 
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Sir  TF.  TF[  FoUettf  in  reply.  The  distinction  taken  between  the  words  now 
in  question  in  46  Q.  3,  c.  Ixxxiz.  s.  53,  and  the  enacting  words  discussed  in  the 
two  cases  laa^  cited,  did  not  form  part  of  the  groand  of  decision  in  those  cases. 
And  the  word  ^'tenants"  there  would  have  included  the  persons  holding  or  en- 
joying incorporeal  hereditaments,  if  the  enactment  had,  in  other  respects,  been 
framed  so  as  to  include  them.  The  decision  in  Rex  v.  The  Trustees  for  paving 
Shrewsbury,  8  B.  &  Ad.  216,  turned  upon  the  exception  following  the  words 
"  and  hereditaments.^'  So  far  as  it  bears  on  the  present  case,  it  is  favorable  to 
the  plaintiff.  From  sect.  60  of  stat.  46  G.  2,  c.  Ixxxix.,  it  appears  that  the  le^fl- 
lature  had  stat.  48  EHz.  c.  2,  in  view;  and  it  may  be  inferred  that  they  did  not 
mean  to  introduce  liabilities  not  contemplated  by  that  act. 

Lord  Denman,  C.  J.  I  think  the  plaintiff  is  entitled  to  judgment.  It  is 
true  that  he  does,  in  one  sense  of  the  words  used  in  stat  46  &.  3,  o.  Ixxxix., 
"  enjo/'  a  ''  hereditament ;"  but  we  must  take  the  words,  as  was  done  in  Bex  v. 
The  Manchester  and  Salford  Waterworks  Company,  1  B.  &  G.  630,  and  Hex  r. 
Mosley,  2  B.  &  C.  226,  with  reference  to  the  other  words  used  in  the  same  psrt 
of  the  act.  The  "^words  now  in  question  '^  inhabit,  hold,  occupy,  possess  r^goAi 
or  enjoy  any  land,  house,  shop,  warehouse,  or  other  building,  tenement,  ^  ^ 
QT  hereditament,"  are  large,  and  so  they  should  be,  to  make  a  person  rateable 
who  was  not  so  under  the  statute  of  Elizabeth.  I  cannot  say  what  would  be 
rateable,  under  the  words  here  used  after  "  land,  house,  shop,  warehouse,  or 
other  building,"  unless  it  were  the  kind  of  hereditaments  to  which  this  case  re- 
lates :  but  there  are  other  clauses  in  the  act  which  limit  the  sense  ;  and  I  think 
the  last  clause  of  sect.  58,  which  fixes  the  rate  there  mentioned  '<  upon  or  ac- 
cording to  the  annual  rent  or  value  of  all  messuages,  lands,  tenements,  aod 
hereditaments,  as  shall  be  held  or  occupied  within  such  parts  of  the  said  parish 
as  are  not  within  the  said  liberties,"  show  that  the  former  more  general  words 
apply  only  to  what  may  be  the  subject  of  corporeal  occupation.  It  is  true  that 
this  language  occurs  with  reference  to  one  rate  only ;  but  it  would  be  irrational 
to  suppose  that  the  words  were  used  for  the  purpose  of  excepting  the  payments 
for  market  toll  from  that  particular  rate. 

LiTTLEDALE,  J.  I  am  of  opinion  that  the  word  ''  hereditament,"  in  section 
53  of  stat.  46  G.  3,  c.  Ixxxix.  is  to  be  confined  to  such  things  as  are  the  subject 
of  actual  occupation.  In  stat.  II  G.  3,  c.  15,  s.  34,  it  is  clearly  so  confined 
(his  Lordship  then  commented  on  this  clause).  And,  in  section  53,  of  the  sub- 
sequent act,  the  last  clause  differs  from  the  previous  ones  in  which  '^  heredita- 
ments" are  mentioned,  if  that  word,  in  the  previous  clauses,  is  to  have  the  ex- 
tended sense  which  has  been  insisted  upon.  It  may  be  said  of  tolls  that  they 
are  "hereditaments"  to  be  *'held,"  according  to  the  language  used  in  the  last 
'''clause  of  sect.  58,  but  the  words  <<  held  or  occupied  widiin  such  parts  r4cg27l 
of  the  said  parish"  imply  something  local,  which  the  payments  in  ques-  ^  ^ 
tion  are  not.  The  direction  in  sect.  60,  referring  to  the  statute  of  Elisabeth,  is 
general,  and,  in  the  absence  of  any  provision  to  a  different  effect,  shows,  I  think, 
that  the  subject-matter  of  regulation  is  the  same  as  under  that  statute.  The 
present  act  does  not  seem  to  me  to  extend  it.  In  sections  69,  70,  and  71, 
"  hereditaments"  is  applied  to  things  which  are  the  subject  of  occupation.  The 
word  being  thus  confined  in  so  many  clauses,  I  think  that  the  legislature  mnst 
be  taken,  in  using  it,  to  have  contemplated  those  things  only  which  are  the  sub- 
ject of  occupation.  There  does  not  appear  to  me  to  be  any  intimation  of  a  de- 
sign, in  this  act,  to  make  persons  liable  to  rates,  who  were  not  so  under  the 
former  law. 

Patteson,  J.  I  think  the  plaintiff  is  clearly  entitled  to  recover.  He  was 
not  liable  to  be  rated  for  the  tolb  down  to  1770,  nor  does  anything  appear  in 
the  statute  II  G.  3,  c.  15,  passed  in  that  year,  which  could  render  him  liable 
in  respect  of  the  payments  to  be  made  to  him  under  that  statute.  We  are  then 
called  upon,  under  the  subsequent  act,  to  introduce  such  a  liability  by  virtae  of 
the  word  '<  herediUment."    But  the  rate  authorised  by  the  clause  in  which  that 
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word  oecnrs  is  a  new  rate,  sanctioned  by  a  local  and  personal  act,  which  passed, 
as  far  as  we  know,  behind  the  back  of  the  owner  of  this  market ;  and  I  cannot 
believe  that,  in  an  act  so  bronght  in,  such  an  intention  was  entertained.  If  it 
was,  it  is  strange  that  the  words  should  not  have  been  clearer :  for  words  in- 
tended to  lay  a  charge  on  the  subject,  which  he  was  not  liable  to  before,  ought 
r*9281  ^  ^^^^  ^°^  intelligible.  *If  <<  hereditament,"  in  the  clause  in  qnes- 
^  -^  tion,  meant  hereditaments  generally,  why  was  the  preyious  enumeration 
made?  I  think  that  <' hereditament "  here  means  things  ejusdem  generis  with 
those  previously  mentioned,  according  to  the  mode  of  construction  adopted  in 
Rex  V.  The  Manchester  and  Salford  Waterworks  Company,  1  B.  &  C.  630, 
and  Rex  v.  Mosley,  2  B.  &  C.  226.  In  Rex  v.  The  Trustees  for  paving  Shrews- 
bury, 3  B.  &  Ad.  216,  the  word  ^'  hereditaments  **  was  not  taken  in  a  sense 
extending  beyond  the  descriptions  of  property  with  which  it  was  associated ; 
the  property  held  rateable  was  ejusdem  generis  with  '<  meadows  and  pastures.'' 
We  are  not,  therefore,  obliged  to  adopt  a  construction  of  the  clause  now  in 
question  which  would  be  contrary  to  the  ordinary  meaning  of  the  language  used, 
and  to  justice  and  fairness. 

CoLEBiBGE,  J.  It  seems  conceded,  on  the  one  side,  that  <<  hereditament '' 
may  mean,  and,  on  the  other,  that  it  does  not  necessarily  mean,  the  kind  of 
property  now  in  question.  The  onus  of  showing  what  is  its  proper  sense  in  the 
present  case  lies  upon  those  who  seek  to  impose  a  new  burden.  In  stat.  11  G-. 
3,  c.  15,  the  thirty-fourth  section,  which  imposes  the  paving  rate,  uses  the  word 
in  a  manner  evidently  showing  that  something  corporeal  aud  local  is  intended. 
And  it  is  clearly  used  in  a  like  sense  in  the  latter  part  of  section  53  of  stat.  46 
G.  3,  c.  Ixxxix.  I  think,  therefore,  that  the  defendants  fail  in  making  out  that 
the  legislature  uses  the  word  in  the  sense  which  they  would  ascribe  to  it. 

Judgment  for  the  plaintiff. 


[*929]        *The  KIN&  v.  The  Inhabitante  of  OLDLAND.     1%  4. 

A  pauper  settled  in  0.  met  with  an  aeoident  while  resident  in  M.,  which  made  him 
chargeable,  and  was  relieved  by  M.  The  pauper  being  incapable  of  removal  in  con- 
sequence of  the  accident,  an  order  of  removal  to  0.  was  made,  and  immediately  sus- 
pended :  Held  that,  under  stat.  85  G.  8,  o.  101,  b.  2,  0.  was  liable  to  the  expenses 
ineurred  by  M.  after  the  order. 

On  appeal  against  an  order  of  two  justices  removing  Samuel  Vox  from  the 
parish  of  Monythusloyne  in  the  county  of  Monmouth  to  the  hamlet  of  Oldland 
in  the  parish  of  Bilton,  Gloucestershire,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 

Some  considerable  time  before  the  happening  of  the  accident  after-mentioned^ 
the  pauper,  being  then  settled  in  the  hamlet  of  Oldland,  resided  in  the  parish 
of  Monythusloyne  for  the  purposes  of  his  employment  after-mentioned ;  and  he 
eontinned  so  to  reside  there  till  the  time  of  the  making  the  order  appealed  against. 
During  his  residence  in  M.  he  was  employed  in  a  colliery  there ;  and,  in  the 
coarse  of  such  his  employment,  he,  on  the  29th  of  May,  1882,  met  with  an 
aocident  by  which  his  thigh  bone  was  broken.  He  was  thereupon  carried  to 
the  nearest  and  most  convenient  dwelling-house  in  M. ;  a  surgeon  was  sent  for 
by  the  parish  officers  of  that  parish  :  and  the  expense  of  10/.  2s.  M.  was  after- 
wards, and  by  reason  of  the  accident,  incurred  by  them  in  his  cure  and  main- 
tenance. The  pauper  had  not  before  been  chargeable  to  M.  On  30th  of  May, 
1832,  the  pauper  then  being,  by  reason  of  the  accident,  incapable  of  being 
removed,  or  of  being  brought  before  a  justice  for  that  purpose  without  endan- 
gering bis  life,  his  examination  was  duly  taken;  and  thereupon  the  order 
in  question  was  made  by  two  justices  of  the  county  of  Monmouth ;  and  an 
r^301  ^^''^^^  ^^  suspension  was  immediately  endorsed  thereon  by  the  said  jus- 
I-        ->  tices.     On  31st  of  October  following^  the  pauper  being  fit  to  be  removed^ 
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the  same  justices  took  off  the  snspensioD^  and  made  an  order  on  the  appellants  to 
pay  10/.  28.  6(f.  for  the  expenses  incurred  under  the  suspension  of  the  first  order 
as  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether,  at  the  time  of  the 
order  of  removal,  the  pauper  was  removable  from  Monythusloyne  so  as  to  charge 
the  appellants  with  the  costs  incurred  under  the  suspension. 

Greaves  (with  whom  was  Talhot),  in  support  of  the  order  of  sessions,  after 
referring  to  stat.  35  G.  3,  c.  101,  ss.  1  and  2,  and  stat.  13  &  14  C.  2,  c.  12,  s. 
1,  was  stopped  by  the  Court. 

Sir  John  Campbell,  Attorney-General,  and  NichoU,  contrk.  This  party  was 
a  casual  pauper.  [Patteson,  J.  Can  an  inhabitant  of  a  parish  be  a  casual 
pauper  there  ?]  In  2  Nolan's  Poor  Laws,  437  (ed.  4th),  the  definition  is  quite 
general.  '<  Where  a  poor  person,  not  settled  in  a  parish,  becomes  chargeable, 
nrom  accident,  sudden  calamity,  or  any  other  circumstance,  he  fisills  within  the 
description  of  casual  poor,  and  the  parish  in  which  he  is  detained  becomes  bound 
to  relieve  and  take  care  of  him."  In  4  Chitty's  Burn's  Justice,  p.  234,  Poor, 
ch.  iii.  8, 1  it  is  said,*  "  Whosoever  is  by  sudden  emergency  or  •urgent  r^Qoi'i 
distress  deprived  of  the  ordinary  means  of  subsistence,  has  a  right  to  ^  ^ 
resort  for  immediate  relief  to  the  overseers  of  the  poor  of  the  parish  in  which  he  may 
happen  to  be  at  the  time  when  he  is  thus  bereft  of  support,  whether  he  has  acquired 
a  settlement  there  or  not ;  and  it  is  the  bounden  duty  of  the  overseers  immediately 
and  without  waiting  for  an  order  of  relief,  to  render  the  necessary  assistaooe  in 
such  cases.  There  is  no  statute  in  express  terms  to  this  effect,  but  it  is  clearly 
implied  by  various  enactments  regulating  the  mode  of  administering  the  parish 
funds,  and  authorizing  justices  of  the  peace  to  enforce  this  obligation  upon  overseen 
when  they  refuse  relief  to  destitute  applicants."  This  applies  as  strongly  when  the 
pauper  is  resident,  without  being  actually  settled,  in  the  parish,  as  when  he  is 
casually  passing  through  it  at  the  time  of  the  accident.  It  is  added,  in  the  same 
book,  ''  It  is  true  that  the  parish  upon  which  such  demand  is  made,  may  in  ordi- 
nary cases  get  rid  of  the  burden  by  an  order  of  removal,  when  the  pauper  has 
a  known  settlement  elsewhere.  But  relief  in  the  mean  time  cannot  lawfully  be 
denied  to  the  absolutely  necessitous,  and  when  the  necessity  arises  from  bodily 
accident,  or  any  sudden  calamity  which  renders  the  removal  of  the  pauper  dan- 
gerous or  improper,  the  parish  in  which  the  accident  has  happened,  must  bear 
the  charge  of  his  support  during  his  illness  *and  until  his  recovery."  rMooi 
And  again,  4  Chitty's  Burn,  ch.  vi.  2,  6,  p.  675  (ed.  26th),  « If  a  ^  ^ 
pauper  meets  with  an  accident  in  a  particular  parish,  that  parish  is  bound  to 
provide  for  him  as  casual  poor  until  he  is  cured ;  nor  can  they  relieve  themselves 
by  removing  such  pauper  into  an  adjoining  parish,  or  his  proper  parish."  The 
only  consistent  principle  is  that,  where  accident  produces  the  neoesaity,  the  bu^ 
den  is  ^  pro  tanto,  cast  upon  the  parish  where  the  accident  happens.  Simmons 
V.  Wilmot,  3  £sp.  N.  P.  C.  91,  is  an  instance  of  this.  In  Atkins  v,  Banwell, 
2  East,  505,  it  was  held  that  the  parish  where  a  pauper  is  settled  is,  in  the  ab- 
sence of  express  promise,  under  no  legal  liability  to  remunerate  a  parish  in  which 
the  pauper  happens  to  be  resident,  for  expenses  incurred  in  providing  him  with 
medicine  upon  a  sudden  attack  of  illness.  In  Lamb  v.  Bunoe,  4  M.  &  S.  275, 
it  was  held  that  the  overseer  of  a  parish,  to  which  a  pauper  was  conveyed  upon 
an  accident  happening  to  him,  was  liable  to  remunerate  the  parish  surgeon  for 

>  26th  ed.  In  the  28th  edition  of  the  same  work  (ch.  LU.  15,  1,  voL  iv.  p.  8^),  the 
following  distinction  is  drawn : — "It  is  true,  that  where  an  inhabitant  of  the  parish  is 
80  afflicted,  an  order  for  his  removal  may  be  obtained,  and  ezecntion  of  it  suspended, 
and  then  the  expenses  incurred  will  be  repaid  by  the  paridi  in  which  the  pauper  is 
settled,  if  he  was  afterwards  removed  to  it  But  no  such  order  oaa  be  obtained,  where 
the  pauper  was  accidentally  in  the  parish,  and  has  not  come  there  to  settle.  Without 
such  order,  the  parish  in  which  the  accident  happens  has  no  legal  claim  on  the  parish 
in  which  the  pauper  is  settled ;  but  if  an  OTcrseer  authorizes  directly  a  surgeon  to  at* 
tend  a  non-resident  parisliioner,  he  is  liable  to  the  surgeon." 
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his  attendance,  from  the  mere  circumstance  of  his  knowing  of  snch  attendancoi 
and  not  repudiating  it.  Tomlinson  v,  Bentall,  5  B.  &  C.  738,  shows  that  the 
officers  of  the  parish  where  the  accident  happens  are  liahle,  and  cannot  discharge 
themselves  hj  removing  to  another  parish.  In  Gent  v.  Tompkins,  5  B.  &  C. 
746,  note  (a),  it  was  held  that  the  overseer  of  a  parish  where  a  pauper  was  set- 
tled could  not  be  made  liable  to  a  surgeon  for  attendance  upon  the  pauper  in 
another  parish  where  he  had  met  with  an  accident,  except  bj  express  promise. 
And  if  the  parish  cannot  be  made  liable  directly  by  action  of  assumpsit,  neither 
P^Qoo-1  can  it  by  the  process  of  ^removal  and  suspension :  thus  the  statute  of 
^  -*  limitations,  21  Jac.  1,  c.  16,  s.  3,  enacting  that  ''all  actions"  of  certain 
kinds  shall  be  brought  within  the  times  named,  is  held  to  prevent  a  debt  against 
which  the  time  has  run  from  being  a  good  petitioning  creditor's  debt.  Then  it 
can  make  no  difference  whether  a  pauper  be  in  the  parish  temporarily,  or  animd 
morandi.  And  then  stat.  86  G-.  3,  c.  101,  s.  2,  cannot  apply,  since  the  pauper 
was  not  removable  at  all.  That  statute  does  not  enlarge  the  power  of  removal.' 
Besides  it  speaks  only  of  cases  where  the  pauper  is  "  brought  before  any  jus- 
tice or  justices  of  the  peace."  [Patteson,  J.,  referred  to  stat.  49  G.  3,  c.  124, 
c.  4.]  That  enables  a  single  magistrate  to  examine  a  pauper  who  is  too  infirm 
to  be  brought  up  to  the  petty  sessions  :  but  both  that  statute,  and  stat.  35  G. 
3,  c.  101,  s.  2,  apply  only  to  cases  where  there  is  a  bond,  fide  intention  to  re- 
move to  the  settlement  parish,  not  to  a  case  like  this,  where  there  has  been 
merely  a  formal  order  with  the  view  of  suspending  it  immediately,  for  the  pur- 
pose of  charging  the  settlement  parish.  There  could  have  been  no  removal 
here,  either  before  or  since  ^t.  35  G.  3,  c.  101 ;  the  case  finds  that  the  pauper 
was  incapable  of  being  removed  without  endangering  his  life.  [Patteson,  J. 
Can  it  depend  on  the  degree  of  illness  ?]  The  line  may  be  drawn,  wherever  it 
is  impossible  to  remove  without  danger :  had  there  been  a  removal  here,  and 
bad  death  ensued,  it  would  have  bedn  murder  or  manslaughter.  Bex  v,  St. 
r*9.^1  ^^^^^  ^°  Bury  St.  Edmunds,  10  East,  25,  shows  that  the  pauper  ^was 
L  '  -*  not  removable  in  consequence  of  the  chargeableness  arising  from  the 
accident.  It  is  true  that  that  case  was  decided  on  the  absence  of  animus  mo- 
randi ;  but  at  least  it  shows  that  the  charge  falls  on  the  parish  where  the  acci- 
dent happens:  and  in  4  Chitty's  Burn,  p.  237,  ch.  iii.  8,  1  (ed.  26th),  this 
remark  is  made  on  the  case  : — '<  But  it  is  evident  that  the  learned  Judge"  (Lb 
Blanc,  J.)  ''  could  not  mean  that  ^be  expenses  incurred  in  a  sickness  or  infir- 
mity, produced  by  nudden  accident,  should  be  defrayed  by  the  pauper's  own  pa- 
rish.'' In  Rex  V.  St.  Lawrence  Ludlow,  4  B.  &  Aid.  661,  it  was  held  that,  in 
case  of  accident,  the  expenses  could  not  be  thrown,  by  the  parish  to  which  the 
pauper  was  conveyed,  on  the  parish  where  he  was  settled,  by  making  an  order 
of  removal  and  suspending  it.  There  also  there  was  certainly  no  animus  mo- 
randi ;  but  the  case  shows,  as  before,  the  liability  of  the  parish  where  the  pau- 
per is.  The  inference  drawn  from  all  the  cases  in  4  Chitty's  Bum,  p.  237,  ch. 
iii.  8,  1  (ed.  26th),  is  this; — "The  various  dicta  upon  this  subject  seem  to 
establish  that  a  pauper,  become  so  under  such  circumstances,  obtains  a  settlement 
pro  tempore,  in  the  parish  where  the  accident  has  left  him  to  be  relieved;  and 
that  his  settlement  in  bis  own  parish  is  suspended  till  the  cause  of  its  inter- 
ruption is  removed."  Indeed  it  is  doubtful  whether  the  words  of  stat.  85  G.  3, 
c.  101,  s.  2,  '<  sickness  or  other  infirmity,"  comprehend  a  casualty  like  this. 
In  ordinary  language  they  could  not.  And  in  an  earlier  statute,  in  pari  materia, 
stat.  22  G.  8,  o.  88,  s.  38,  the  cases  are  distinguished;  the  words  are  "meeting 
with  any  accident,  or  being  afflicted  with  any  dangerous  sickness  or  bodily  infir- 
P^qq;--!  mity."  '^'The  moral  obligation  seems  here  peculiarly  to  attach  to  the 
>-  -^  parish  in  which  the  pauper  has  been  resident,  and  which  has  had  the 
benefit  of  his  services. 

Lord  Denman,  C.  J.     I  cannot  feel  a  doubt  on  this  case.     There  was,  as  the 

I  &••  Lord  ELLBNBoaouQH's  jadgment  in  Bex  v.  AWeley,  8  East,  666 ;  and  Abbott,  0. 
J.'b  jadgment  in  Rex  v.  St.  Lawrence,  Ludlow,  4  B.  &  Aid.  668. 
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law  onoe  stood,  a  danger  that  a  pauper  might  be  removed  too  soon.  To  prevent 
this,  Stat.  35  G.  3,  c.  101,  s.  2,  required  that,  where  the  pauper  was  unable  to 
travel,  by  reason  of  sickness  or  other  infirmity  ^which  I  take  to  extend  to  all  in- 
firmities, however  produced),  the  justices  shoula  suspend  the  order;  and  then 
the  parish  to  which  the  suspended  order  of  removal  is  made,  is  to  pay  the  charges 
occasioned  by  the  suspension.  Kex  v.  St.  James  in  Bury  St.  Edmunds,  10  East, 
25,  and  Tomlinson  v.  Bcntall,  5  B.  &  C.  738,  are  inapplicable :  the  pauper  here 
had  come  to  settle.  All  that  had  been  done  is  therefore  right ;  and  the  settle- 
ment parish  must  pay  the  expenses. 

LiTTLEDALE,  J.  It  is  reasonable  that  these  charges,  during  the  suspension, 
should  be  paid  by  the  settlement  parish.  I  cannot  assent  to  the  distinction 
between  infirmity  produced  by  sickness  and  that  produced  by  accident  Any 
infirmity,  however  produced,  is  within  the  meaning  of  the  act. 

Patteson,  J.  I  am  of  the  same  opinion.  If  we  held  otherwise,  we  shoald 
be  acting  in  contradiction  to  the  object  of  the  stat.  35  Gr.  3,  c.  101.  The  second 
section  recites  that  poor  persons  are  often  removed  during  sickness,  to  the  danger 
of  their  lives.  This  pauper  might  have  *been  removed,  but  for  the  r^gogi 
danger  to  his  life  arising  from  this  accident.  He  had  come  to  settle,  *-  ^ 
within  the  meaning  of  stat.  13  &  14  C.  2,  c.  12,  s.  1,  and  had  become  chargeable; 
how,  is  immaterial.  He  was  therefore  liable  to  be  removed,  if  that  could  be  done 
without  danger.  It  is  the  very  case  provided  for  by  stat.  35  O.  3,  o.  101.  If 
it  was  illegal  to  remove,  before  that  statute,  it  could  not  be  less  illegal  afiter  it. 
But  then  it  is  said,  that  the  parish  in  which  the  accident  happens,  is  liable :  tme: 
it  is  so,  till  the  order  of  removal,  whether  the  pauper  be  resident  there  or  not. 
But,  if  the  accident  happens  in  a  parish  where  he* is  not  resident,  there  is  no 
power  of  removal,  because  the  pauper  has  not  come  to  settle  within  the  meaning 
of  stat.  13  &  14  0.  2,  c.  12,  s.  1.  Then  it  is  said  that  he  was  casual  poor.  If 
casual  poor  means  a  pauper  not  resident  in  the  parish  where  he  meets  with  the 
accident,  I  agree  that  he  cannot  be  removed;  but  if  it  mean  a  person  meeting  with 
an  accident  anywhere,  I  do  not  agree.  A  pauper  is  never  casual  poor  in  the 
parish  where  he  resides;  when  he  happens  tu  be  in  a  place  where  he  is  not  settled, 
he  may  perhaps  be  called  casual  poor,  but  I  think  that  he  is  not  so  then,  properly 
speaking. 

Coleridqe,  J.  The  question  is,  whether  this  pauper  was  casual  poor,  so  as 
to  charge  the  appellant  parish.  First,  was  he  removable  ?  If  removable,  he 
must  be  so  independently  of  stat.  35  G.  3,  c.  101.  Now,  before  that  statute,  two 
magistrates  might  have  made  an  order  to  remove  him;  because  he  had  come 
animo  morandi,  and  was  chargeable.  Under  the  circumstances  of  this  case,  such 
removal  could  not  be  carried  into  effect.  "^Till  it  was  carried  into  effect,  rMgji 
the  expenses  were  to  be  borne  by  the  parish  where  the  pauper  was;  for  ^ 
every  parish  must  pay  for  its  own  paupers.  Then  stat.  35  G.  3,  c.  101,  did  not 
give  a  power  of  removal  where  it  did  not  exist  before;  but  it  enabled  magistrates 
to  suspend  the  order,  and  charge  the  expenses  occasioned  by  the  suspension,  on 
the  settlement  parish.  The  question  then  is,  under  stat.  35  O.  3,  c.  101,  s.  2, 
not  whether  it  was  proper  to  make  the  order,  but  whether  it  was  proper  to  sus- 
pend it :  of  that  I  cannot  doubt.  This  infirmity  made  just  one  of  the  cases  pro- 
vided for.  Order  of  sessions  confirmed. 


The  KING  V.  The  Inhabitants  of  IGHTHAM.     Jfoy  4. 

The  sessionB  quashed  an  order  of  removal  which  assumed  an  imperfect  contract  of  ap- 
prenticeship ;  and  they  stated  the  following  facts  for  the  Court  Pauper's  hrothcr 
worked  wiUi  W.,  a  carpenter,  as  apprentice,  under  a  verbal  contract;  on  his  lestiog 
\¥.,  he  applied  for  pauper  to  be  taken  in  his  place.  W.  said  he  would  take  no  more  ap- 
prentices  unless  thej  would  agree  to  work  on  his  land,  as  well  as  at  the  carpeetrj 
business,  saying,  "I  will  have  no  more  apprentices,  unless  he  is  agreeable  to  do  otber 
work  as  well ;  I  will  take  him  to  do  work  as  a  servant."  W.  occupied  three  or  four 
acres  of  hop  ground.    It  was  agreed  that  paaper  should  live  with  W.  three  years,  to 
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learn  the  buainess  of  a  oarpenter^  and  to  do  any  other  work  W.  required :  panper  to 
have  9«.  a  week  the  first  year,  lOtf.  the  second,  11«.  the  third,  and  to  be  paid  for  over 
work  at  the  same  rates.  He  entered  into  W.*8  service  in  pursuance  of  the  agreement, 
boarding  and  lodging  at  his  own  expense.  The  question  for  the  Court  was  stated  to  be, 
whether  the  pauper  acquired  a  settlement  by  llTing'with  W.  under  these  circumstances ; 
if  BO,  Uie  order  of  seasions  to  be  confirmed ;  if  not,  to  be  quashed. 
This  Court  quashed  the  order  of  sessions. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Webb  was  removed 
from  the  parish  of  Ightham  to  the  parish  of  Sundridge,  both  in  the  county  of 
Kent,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  upon 
the  following  case : — 

The  respondents  proved  a  settlement  by  birth  in  the  appellant  parish.  The 
appellants  set  up  a  subsequent  settlement  in  the  respondent  parish,  under  the 
p^ogi  following  '''circumstances.  William  Webb,  the  brother  of  the  pauper 
*-  ->  John  Webb,  worked  for  Wright,  a  carpenter  residing  at  Ightham,  as  an 
apprentice,  for  three  years,  under  a  verbal  contract  of  apprenticeship,  and  in  1804, 
when  the  pauper  was  about  twenty  years  old,  applied  to  Wright  to  take  the 
pauper  in  his  place:  to  which  Wright  answered  <<No;''  that  he  would  take  no 
more  three  years'  apprentices  unless  they  would  agree  to  work  on  his  land,  as 
well  as  at  the  carpentry  business.  '^I  will  have  no  more  apprentices  for  three 
years,  unless  he  is  agreeable  to  do  other  work  as  well ;  I  will  take  him  to  do  work 
as  a  servant."  Wright  occupied  three  or  four  acres  of  hop  ground.  William 
Webb  assented;  and  it  was  agreed  that  the  pauper  should  live  with  Wright  for 
three  years,  to  learn  the  business  of  a  carpenter,  and  to  do  any  other  work  he  requir- 
ed him  to  do,  and  to  be  paid  9«.  a  week  the  first  year,  10s.  a  week  the  second  year, 
and  lis.  a  week  the  third  year.  It  was  further  agreed  that,  if  the  pauper  did 
any  overwork  at  any  time,  he  was  to  be  paid  for  it  in  addition,  according  to  his 
rate  of  wages  at  the  time.  Wright  added  that  the  pauper  might  have  Sunday  to 
himself,  if  he  asked  leave.  The  pauper  entered  Wright's  service  in  pursuance 
of  thifl  agreement,  and  served  three  years,  boarding  and  lodging  at  his  own  ex- 
pense, with  a  journeyman  of  Wright's. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  pauper  acquired  a 
settlement  in  Ightham  by  living  with  Wriffht  under  the  circumstances  above 
stated.  If  the  Court  should  be  of  opinion  that  he  did,  then  the  order  of  session 
was  to  be  confirmed;  if  the  Court  should  be  of  opinion  that  he  did  not,  then 
the  order  of  sessions  to  be  quashed. 

r*SS91  *^o^^^^  ^^^  E,  Perryy  in  support  of  the  order  of  sessions.  It  is  a 
L  ^  question  of  fact  whether  there  was  a  hiring  and  service ;  and  the  sessions, 
by  qoashinff  the  order,  find  that  fact  affirmatively;  Rex  v.  St.  Andrew  the 
Great,  Cambridge,  8  B.  &  C.  664.  In  Bex  v.  Great  Wishford,  ant^,  p.  216, 
it  was  said  that  the  line  of  demarcation  was  not  plain  between  cases  in  which 
this  Court  was  and  was  not  bound  by  the  finding  of  the  sessions :  but  it  appears, 
from  that  case,  that  the  finding  will  be  supported  unless  necessarily  wrong. 
Here  the  facts  show  a  hiring  and  service.  The  master  repudiates  the  contract 
of  apprenticeship  and  insists  upon  the  pauper's  doing  work  as  a  servant ;  and 
the  pauper  assents  and  works  accordingly.  Bex  v.  Combe,  8  B.  &  C.  82,  will 
be  relied  upon  on  the  other  side :  but  there  it  appeared  that  the  alternative  of 
apprenticeship  and  service  had  been  expressly  put  to  the  parties,  and  the  former 
adopted.  In  Bex  v.  Edingale,  10  B.  &  C.  739,  the  Court  confirmed  the  finding 
of  sessions  against  the  contract  of  hiring  and  service :  there  the  employment  was 
solely  in  the  trade  which  was  to  be  learned :  and  Bayley,  J.  said,  '<  If  it  were 
a  mere  question  of  fact,  we  ought,  before  we  reverse  their  decision,  to  see  clearly 
that  there  were  not  sufficient  premises  to  warrant  that  conclusion."  The  present 
case  resembles  Bex  v.  Hitcham,  Bur.  S.  C.  489,  where  the  pauper  was  to  learn 
the  trade  and  also  to  work  in  the  farming  line;  and  it  was  neld  to  be  a  hiring 
and  service.  Learning  is  incident,  more  or  less,  to  almost  all  services.  The 
question  is,  whether  it  be  the  primary  object.    Here  the  master's  language  dis- 
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not  render  the  appointment  Talid,  unless  the  parties  acquiescing  hare  knowledge  of 
all  the  circumstances  under  which  the  choice  was  made. 
Therefore,  where  one  of  two  arbitrators  objected  to  S.  as  umpire,  and  afterwards  the 
two  arbitrators  tossed  up,  and  the  other  arbitrator  won,  and  named  S.,  and  the  at- 
torney of  one  of  the  parties,  knowing  that  the  arbitrators  had  tossed  up,  but  not 
knowing  that  one  of  them  had  objected  to  S.,  proceeded  in  the  reference,  it  was  held 
that  the  irregularity  was  not  cured.  And  this,  though  the  ground  of  the  arbitrator's 
objection  to  S.  was  negatiyed  by  affidayit. 

Disputes  having  arisen  between  Jamieson  on  the  one  side,  and  Binns  and 
Dean  on  the  other ,  they,  by  agreement,  referred  all  matters  in  dispnte  to  the 
arbitration  of  Marler  and  Wright,  or  to  the  award  and  umpirage  of  such  person 
as  they  should  appoint  to  be  umpire  between  them.  Marler  and  Wright  ap- 
pointed Southam  to  be  umpire ;  and  he  afterwards  made  his  award.  In  Michael- 
mas term  last,  Sir  W.  W,  FoUett  obtained  a  rule,  on  the  part  of  Jamieson,  calling 
upon  Binns  and  Dean  to  show  cause  why  the  award  or  umpirage  should  not  be 
set  aside,  on  the  ground,  among  others,  that  the  umpire  was  not  duly  appointed 
by  the  choice  of  the  arbitrators,  but  that  bis  appointment  was  decided  by  chance. 
Each  of  the  two  arbitrators,  originally  named,  had  proposed  several  persons  as 
umpire,  but  the  arbitrators  bad  been  unable  to  agree :  Wright,  the  arbitrator 
named  by  Binns  and  Dean,  had  proposed,  among  other  persons,  Southam )  but 
Marler,  the  arbitrator  named  by  Jamieson,  had  objected  to  Southam  for  reasons 
stated  in  the  affidavit  in  support  of  the  rule.  Wright  and  Marler  finally  agreed 
that  each  should  write  down  two  names,  that  then  each  should  strike  out  one  of 
the  four,  and  that  it  should  be  decided  by  tossing  up,  whether  Wright  or  Marler 
should  choose  one  of  the  two  remaining  names.  Wright  won  the  *toss,  ri^Aa-x 
and  named  Southam.  Jamieson  swore  that  he  had  never  assented  to  the  ^  ^ 
Domination  of  Southam,  and  that  he  proceeded  in  the  reference  without  being 
aware  of  the  manner  in  which  he  had  been  appointed.  Mr.  Earie,  the  attor- 
ney who  attended  the  arbitration  for  Jamieson,  swore  that  he  himself  had  never 
assented  to  the  appointment  of  Southam,  but  attended  under  the  impression  that 
his  client  was  bound  by  the  appointment.  The  affidavits  filed  in  answer  stated 
that  Earle,  before  he  attended  the  reference,  had  been  informed  of  the  manner 
in  which  Southam  had  been  appointed,  and  never  objected ;  and  that,  on  the 
contrary,  he  had  taken  part  in  endorsing  the  appointment  on  the  agreement  of 
reference ;  but  it  did  not  appear  that  he  knew  of  Marler  having  objected  to 
Southam  as  an  umpire  \  and  it  was  denied,  by  the  affidavits,  that  Marler  had  so 
objected.  The  affidavits  also  negatived  the  facts  upon  which  Marler's  objections 
to  Southam  were  stated,  in  the  affidavits  on  the  other  side,  to  have  been 
founded. 

Sir  J,  Campbell  J  Attorney-General,  and  W,  H,  Watson  now  showed  cause. 
It  was  decided  in  Ford  v,  Jones,  3  B.  &  Ad.  248,  that  the  arbitrators  must  not 
choose  an  umpire  by  chance.  But  In  the  matter  of  Tunno  and  Bird,  5  B.  &  Ad. 
488,  the  Court  so  far  qualified  that  doctrine  as  to  hold  that,  if  a  party  himself 
assents  to  such  a  method  of  choice  before  it  actually  takes  place,  he  cannot  after- 
wards object  to  it.  Here  the  agent  of  Jamieson,  knowing  how  the  choice  had 
been  made,  proceeded  in  the  reference :  that  is  a  ratification,  and  must  have  the 
same  effiect  as  an  assent  before  the  choice,  [Pattesok,  J.  Ford  i;.  Jones,  3 
B.  &.  Ad.  248,  seems  inaccurately  reported,  as  to  *the  fact  of  know-  riraiTI 
ledge  by  the  parties.]^  The  assent  of  the  parties  cures  irregularities  ^  ^ 
which  consist  in  failing  to  pursue  the  precise  terms  of  the  reference.  Thus,  if 
the  umpire  is  to  be  appointed  before  proceeding  in  the  reference,  and  the  arbi- 
trators enlarge  the  time  before  such  appointment,  the  appointment  is  irregular; 
yet  this  is  cured  by  the  assent  of  the  parties  with  knowledge ;  In  the  matter  of 
Hick,  8  Taun.  694.  So  in  Wells  v.  Cooke,  2  B.  &  Aid.  218,  where  the  umpire 
was  appointed  by  lot,  the  argument  in  support  of  the  award  failed  only  because 
the  knowledge  of  the  parties  was  not  proved ;  it  may  be  inferred  from  the  re- 

>  See  the  remarks  of  the  learned  Jadge  in  In  the  matter  of  Tanno  and  Bird,  5  B.  ft 
Ad.  498 ;  and  the  note  in  the  same  page. 
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port  4haty  if  the  knowledge  bad  been  sbown,  tbe  irregularity  would  have  been 
cured.     [Patteson,  J.    That  is  never  a  very  sound  argument.] 

Sir  wi  W.  FoUett  in  support  of  the  rule.  The  argument  urged  in  support  of 
the  award  assumes  that  Earh  had  full  knowledge  of  the  facts :  but  hp  did  not 
know  that  one  of  the  arbitrators  objected  to  the  umpire ;  and^  if  he  had  known 
it,  he  probably  would  not  have  proceeded  in  the  reference.  [Lord  Denman, 
C.  J.  If  two  persons  named  for  umpire  be  equally  fit,  and  there  be  no  reason 
for  preferring  one  to  the  other,  it  seems  as  if  an  appeal  to  chance,  or  some  acci- 
dental circumstance,  must  decide  the  choice.]  The  parties  stipulate  for  an 
exercbe  of  the  judgment  of  both  arbitrators  in  the  choice,  and  here  they  have 
not  had  it. 

Lord  Denman,  C.  J.  It  certainly  is  not  desirable  that  chance  should  ever 
P^g^gl  be  resorted  to :  such  a  proceeding  is  *apt  to  lead  to  issues  of  fact  upon 
1-  ^  the  affidavits^  which  we  can  hardly  decide,  and  to  a  waste  of  time  and 
money.  In  the  matter  of  Tun  no  and  Bird,  5  B.  &  Ad.  488,  an  award  was 
upheld  because  the  parties  on  both  sides,  being  fully  aware  of  all  the  circum- 
stances, proceeded  with  the  reference.  But  here,  supposing  tbe  attorney's 
assent  to  be  sufficient  to  bind  the  party,  an  important  circumstance  was  not 
disclosed,  namely,  that  the  umpire  had  been  personally  objected  to  by  the  arbi- 
trator, who  afterwards,  most  improperly,  consented  to  toss  up.  That  was  not 
brought  to  Earle's  knowledge;  if  it  had  been,  the  point  now  suggested  in  sup- 
port of  the  award  would  have  arisen. 

LiTTLEDALE,  J.  The  facts  here  were  not  all  communicated,  for  the  attorney 
did  not  know  that  one  of  the  arbitrators  objected  to  the  umpire  who  was  chosen. 

Pattsbon,  J.  I  hoped  that  In  the  matter  of  Tunno  and  Bird,  5  B.  &  Ad. 
488,  had  settled  the  law.  But  the  decision  there  went  on  the  assent  with 
knowledge  of  all  the  facts.  Without  such  knowledge,  it  must  not  be  taken 
that  an  assent  is  valid :  in  truth  it  is  no  assent.  , 

Coleridge,  J.  Such  a  choice  can  be  made  good  only  by  consent;  and  con- 
sent can  exist  only  where  there  is  knowledge  of  all  the  facts. 

Rule  absolute. 


[♦949]  *Ex  parte  PEKING.     May  6. 

A  patent  for  the  ezclosiTe  use  of  an  improvement  in  the  invention  of  anchors  contained 
a  proviso  for  avoiding  the  patent,  if  the  patentee  should  not  supply  for  his  Majesty's 
service  all  such  articles  of  the  invention  as  should  be  required,  on  such  reasonable 
terms  as  should  be  settled  by  the  Lords  of  the  Admiralty.  The  latter  used  the  inven- 
tion, but  did  not  take  the  articles  from  the  patentee.  The  Court  refused  to  issue  a 
mandamus  to  them,  to  settle  the  terms  according  to  the  patent 

On  the  6th  of  October,  1830,  letters  patent  were  granted  to  Richard  Pering, 
for  tbe  exclusive  privilege  of  an  invention  for  improving  the  construction  of 
anchors.  The  patent  contained  a  proviso  for  making  void  the  same,  if  the 
patentee,  his  executors,  &c.,  should  not  supply,  or  cause  to  be  supplied,  for 
bis  Majesty's  service,  all  such  articles  of  the  said  invention  as  he  or  they 
should  be  required  to  supply,  in  such  manner,  and  at  such  tiroes,  and  at  and 
upon  such  reasonable  prices  and  terms,  as  should  be  settled  for  that  purpose  by 
the  Lords  Commissioners  of  the  Admiralty,  for  the  time  being. 

Sir  W.  W.  Follett  now  moved  for  a  mandamus,  commanding  the  Lords  of  the 
Admiralty  to  settle  the  prices  and  terms,  according  to  the  patent.  The  affida- 
vit in  support  of  the  rule  stated  the  erant  of  the  patent,  and  that  the  Admiralty 
had  had  anchors  constructed  according  to  the  invention,  and  had  refused  to 
give  the  patentee  adequate  remuneration.  Sir  W,  W,  FoUett  contended  that 
the  terms  of  the  patent  must  be  construed  as  imposing  a  duty  on  each  side ; 
or  that,  at  all  events,  the  Lords  of  the  Admiralty  were  not  entitled  to  use  the 
invention  instead  of  making  the  arrangement  contemplated  by  the  patent. 

Lord  DsNHAN,  G.  J.  It  is  clear  that  this  application  is  not  warranted  by 
the  terms  of  the  patent    The  defendant  has  supplied  nothing. 
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^LiTTLEDALE,  J.  The  claim  seems  to  be  in  the  nature  of  a  qnantam  r^zM 
meruit  for  the  use  of  the  patent.     We  cannot  grant  the  mandamus.        ^       ^ 

Patteson,  J.  The  claim,  if  Talid,  must  be  founded  on  a  contract.  But  we 
cannot  grant  a  mandamus  to  a  public  board,  ordering  them  to  carry  a  coatnct 
into  effect. 

GoLERiDOE,  J.;  concurred.  Role. refused. 


STEEPLE  V  BONSALL.    Ma^  6. 

Three  pleas  were  pleaded  in  bar  to  a  declaration  in  trespass  containing  one  connt,  and 
issues  joined  on  them.  By  order  of  Nisi  Prius,  a  verdict  was  taken  for  100/.  damagea, 
subject  to  the  award  of  a  barrister,  to  whom  the  cause  and  all  matters  in  difference 
were  referred,  with  power  to  direct  what  should  be  done  by  the  parties.  He  directed 
a  verdict  for  the  plaintiff  on  two  issues,  and  for  the  defendant  on  the  third,  adding 
that,  if  there  had  not  been  the  third  issue,  he  should  have  awarded  1«.  damages  to 
the  plaintiff  on  the  other  issues : 

Held,  that  it  was  not  competent  to  the  plaintiff  to  move  for  judgment  non  obstante  vere- 
dicto on  the  third  issue. 

And  this  without  reference  to  anj  special  clause  in  the  order  of  reference,  restraining 
the  parties  from  bringing  a  writ  of  error,  &c. 

Bt  an  award  made  in  this  case,  it  was  recited  that,  at  the  Derby  Spring 
afisizes,  1835,  the  cause  came  on  to  be  tried,  whereupon  it  was  ordered,  by  con- 
sent, &c.,  that  a  verdict  should  be  entered  for  the  plaintiff,  damages  100/., 
subject  to  the  award  of  a  barrister,  who  should  be  at  liberty  to  direct  for  whom 
and  for  what  sum  the  verdict  should  be  finally  entered ;  to  settle  all  matters  in 
difference  between  the  parties;  and  to  order  and  determine  what  he  should 
think  fit  to  be  done  by  either  party,  respecting  the  matters  in  dispute,  and  in 
respect  of  the  way  claimed  by  the  defendant.  The  award  then  went  on  as  fol- 
lows :  "  Whereas  in  the  said  action  three  issues  *were  joined '  between  r^oRi-i 
the  said  plaintiff  and  the  said  defendant,  one  relative  to  a  certain  pri-  ^  ^ 
vate  way  alleged  to  have  been  used  for  twenty  years  and  upwards,  another 
relative  to  a  certain  public  way,  and  another  relative  to  a  certain  consent  and 
agreement :  now,  I  do  award  a  verdict  for  the  defendant  upon  the  issue  relative 
to  the  said  consent  and  agreement,  and  for  the  plaintiff  upon  the  other  issues : 
if  there  had  been  no  issue  relative  to  the  said  consent  and  agreement,  I  should 
have  awarded  Is.  damages  to  the  plaintiff  upon  the  other  issues."  The  arbi- 
trator then  directed  the  execution  of  a  certain  deed.  The  award  was  dated  June 
8th,  1835.  In  Trinity  term,  1835,  G.  T.  White  obtained  a  rule  nisi  for  judg- 
ment  non  obstante  veredicto  on  the  third  plea. 

Kelly  and  N.  R,  Clarke  now  showed  cause.^  If  the  plea  be  bad,  it  was  for 
the  arbitrator  to  give  judgment  non  obstante  veredicto ;  and  award  is  final  as 
to  both  law  and  fact;  Ashton  v.  Poynter,  2  Dowl.  P.  C.  651;  8  Dowl.  P.  C  201; 
Symes  v.  Goodfellow,  2  New  Ca.  532.  If  there  be  any  error  in  the  arbitrator's 
proceedings,  of  which  the  Court  will  take  notice,  the  objection  should  be  taken 
by  a  motion  to  set  the  award  aside.  Supposing  this  rule  to  bo  made  absolute, 
as  no  damages  are  awarded,  there  must  be  a  writ  of  inquiry,  so  that  the  award 
would  be  treated  as  not  final,  whereas  the  motion  assumes  that  it  is  final,  for  it 
recognises  the  finding  on  the  issues.  If  the  award  be  not  final,  there  should  be 
*a  new  trial,  not  a  judgment  non  obstante  veredicto.  Indeed,  as  there  r*Q52"| 
are  no  damages,  there  cannot  be  judgment  for  the  plaintiff,  but  only  a  I-  "'' 
venire  de  novo;  Clement  v.  Lewis,  8  B.  &  B.  297;  Tidd's  Practice,  920,  921, 
(9th  ed.)  In  Mosely  v.  Davies,  11  Price,  162,  the  Court  of  Exchequer  refused 
to  arrest  judgment  on  an  issue  directed  by  the  equity  side  of  the  Court,  con- 

*  The  declaration  was  trespass  quare  clausum  fregit,  and  contained  only  one  count 
The  first  two  pleas  were  to  the  whole  declaration ;  the  third  (as  to  the  consent  and 
agreement)  to  a  part  only ;  but  the  Court  did  not  enter  into  any  question  arising  on  the 
particular  form  of  the  issues. 

'  Before  Lord  Denkan,  G.  J.,  Littlbdaxb,  PATrasoir,  and  Colseidob,  Js. 
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sidering  that  it  would  be  incompatible  with  established  usage,  and  with  the 
object  of  such  issues.  A  judgment  non  obstante  veredicto  may  be  moTed  for 
at  any  time  before  judgment  is  actually  entered  up  :  a  motion  to  set  aside  such 
an  award  as  this  must  be  made,  by  analogy  to  stat.  9  &  10  W.  &  M.  c.  15^  s.  2, 
before  the  end  of  the  term  after  the  publication  of  the  award. > 

Sir  W.  W.  FoUett  and  0.  T.  White,  contri.  The  Court  will  not  allow  a 
judgment  to  stand,  upon  a  record  substantially  wrong.  [  Wightmaiiy  amicus 
curias,  mentioned  that,  in  a  case  before  the  Judges  of  Chester,  where  a  cause 
had  been  referred  under  the  usual  order,  the  rule  of  reference  was  ordered  to  be 
amended,  after  an  award  in  favor  of  the  plaintiff,  by  striking  out  the  clause 
restraining  the  parties  from  bringing  a  writ  of  error,^  on  the  ground  of  hardship 
and  probable  inadvertence,  the  defendant  stating  that,  at  the  time  when  the 
r^5iil  ^^^^  ^^^  referred,  it  did  not  occur  to  him  that  the  ^order  of  reference 
^  ^  would  contain  such  a  clause.]'  Here  it  may  be  understood  that  the 
arbitrator  has  put  the  facts  on  the  record  for  the  judgment  of  the  Court ;  else  his 
statement  of  what  he  would  have  found  is  nugatory.  Why  should  the  parties 
be  prevented  from  taking  the  opinion  of  the  Court  as  to  the  legal  effect  of  the 
finding  in  the  award  ?  The  case  In  the  matter  of  Mackey,  2  A.  &  £.  856, 
goes  beyond  the  present.  The  judgment  is  the  act  of  the  Court,  not  of  the 
arbitrator.  The  Court  will  not  allow  an  erroneous  judgment  to  be  recorded. 
[CoLKBiDOE,  J.  The  Court  does  not  of  itself  take  notice  of  what  is  on  the 
record  :  there  must  be  thousands  of  defective  records  on  which  judgment  has 
passed.]  Our,  adv.  vult. 

Afterwards,  in  this  term  (May  9th),  Lord  Denman,  C.  J.,  delivered  judgment 
as  follows : — We  think  that  it  was  not  open  to  the  plaintiff  to  come  to  the  Court 
in  this  case.  The  arbitrator's  power  was  complete  and  final.  He  had  power  to 
do  what  the  Court  could  do ;  and  his  award  therefore  puts  an  end  to  the  pro- 
ceedings. Eule  discharged. 

■  Bee  dictum  of  Pabkv,  J.,  in  Macarthur  v.  Campbell,  6  B.  &  Aid.  619 ;  Allenby  v. 
Proadlock,  4  Dowl.  P.  C.  64. 

'  Some  diflcQBsion  arose,  in  the  present  case,  as  to  the  effect  of  such  a  clause ;  and  it 
did  not  distanetly  appear,  by  the  recital  in  the  award  or  by  affidavit,  what  the  precise 
words  of  the  rule  of  reference  here  were ;  but  the  Court  decided  the  question  on  the 
general  power  of  the  arbitrator,  independently  of  any  clause  restraining  the  parties  from 
bringing  a  writ  of  error. 

'  The  cause  was  Fairfield  v.  Wright.  It  was  afterwards  argued  in  error  in  this  Court, 
Wright  V.  Fairfield,  2  B.  &  Ad.  727. 


[*954]  *HOUGH  and  Others  v.  MAY.    JMby  6. 

To  aasumpsit  for  work  and  labor  in  making  a  railing,  defendant  pleaded,  that  before  the 
action  he  had  paid  to  plaintiff  the  sum  of  8/.  11«.,  and  pluntiff  had  reoeiyed  and  ae- 
Mpted  the  same,  in  payment  and  discharge  of  8/.  lit.  Beplication,  that  defendant  did 
not  pay  to  plaintiff  Uie  said  sum  of  8^  11«.  in  manner,  &o.: 

Held,  that  the  defendant  did  not  support  his  issue,  by  showing  that,  before  the  action, 
he  had  sent  plaintiff  a  cheque  on  nis  banker  for  SI,  11«.,  stated  in  the  body  of  the 
cheque  to  be  *' balance  account  railing  ;"  and  that  plaintiff  held  such  cheque  at  the 
commencement  of  the  action.  A  cheque  so  deliyered,  to  operate  as  payment,  must  at 
any  rate  be  unconditional. 

And  (per  LiTTLaoALB,  J.)  a  party  to  whom  a  cheque  is  sent  may  commence  an  action  be- 
fore he  sends  It  back: 

Hdd  also,  that  it  was  no  misdirection  to  leave  it  to  the  jury,  only,  whether  the  plaintiffs 
reeelTed  the  cheque  as  money. 

Assumpsit  for  work  and  labor,  and  materials  found,  and  on  an  account 
stated.  Second  plea,  aa  to  8^.  10<.,  parcel,  &c.,  that  the  defendant,  after  the 
making  of  the  promises,  &o.,  and  before  the  commencement,  &c«,  to  wit,  on,  &c., 
<<paid  to  the  plaintiffs  the  sum  of  Sif.  11«.,  and  the  plaintiffs  then  received  and 
accepted  the  same,  in  payment  and  discharge  of  the  said  sum  of  8^.  1I«.  in  the 
introductory  part  of  this  plea  mentioned.'^    Verification.    Beplication,  <<  That 
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the  defendant  did  not  pay  to  the  plaintiffs  the.  said  sum  of  money  in  the  said 
second  plea  mentioned  in  discharge  of  the  said  sum  of  8/.  11«./'  in  manner,  &c. 
Conclusion  to  the  country.    There  were  other  issues  on  the  record. 

On  the  trial  before  the  Under-Sheriff  of  Middlesex  (April  14th,  1836),  it 
appeared  that  the  action  was  for  an  iron  railing  put  up  by  the  plaintiffs  for  the 
defendant.  The  defendant's  case,  in  support  of  the  issue  on  the  second  plea, 
was  that  he  had  sent  to  the  plaintiffs,  on  the  7th  of  November,  1885,  a  cheque 
drawn  by  the  defendant  on  his  bankers  for  8/.  lis.,  which  cheque  had  remaiDed 
in  the  plaintiffs'  hands  since  then,  the  action  having  been  commenced  on  the 
10th  of  the  same  month.  The  plaintiffs  produced  the  cheque  upon  the  defen- 
dant's calling  for  it.     It  was  as  follows : 

♦7  Nov.  1886.  rtQ^^i 

Messrs.  Dorrien  4;  Co.  "-J 

Pay  Messrs.  Hough  &  Co.  balance  account  railing  or  bearer  8^.  11«. 
£8  11«.  Od.  William  May. 

On  the  13th  of  November,  the  plaintiffs'  attorney  wrote  to  the  defendant,  stating 
that,  as  the  defendant  had  not  sent  the  amount,  as  requested  in  a  letter  of  the 
6th,  he  had  issued  a  writ ;  adding  ^'  the  cheque  you  sent  to  Messrs.  Hough  is 
ready  to  be  returned."  No  question  was  raised  as  to  the  date  of  the  receipt  of 
the  cheque  by  the  plaintiffs ;  but  they  contended  that  this  evidence  did  not  sustain 
the  issue  on  the  defendant's  part.  As  to  this,  the  under-sheriff  desired  the  jarj 
to  say  whether  the  plaintiffs  received  the  cheque  as  money.  The  jury  fouod 
that  they  did  not ;  and,  the  other  issues  being  found  for  the  plaintiffs,  they  bad 
a  verdict  for  8/.  18«.  j  the  under-sheriff  reserving  leave  to  move  to  reduce  the 
verdict  to  7s.,  if  the  Court  should  be  of  opinion  that  the  cheque  was  payment 
In  this  term  T.  F,  Ellis  obtained  a  rule  for  reducing  the  damages  accordingly, 
and  also  for  a  new  trial,  on  the  ground  that  the  question  was  improperly  left  to 
the  jury. 

Petersdorff  now  showed  cause.  It  is  not  necessary  to  discuss  what  would  have 
been  the  effect  of  the  defendant's  sending  a  cheque  in  the  ordinary  form  to  the 
plaintiffs,  and  their  retaining  it  without  presentment.  Here  the  cheque  purports 
to  be  drawn  for  the  balance :  the  plaintiffs  could  not,  at  any  rate,  be  bound  to 
present  a  cheque  so  drawn,  as  the  presentment  would  operate  as  an  admission  bj 
them  that  the  balance  was  only  8/.  lis.     (He  was  then  stopped  by  the  Court.) 

*  T,  F,  Ellis,  contrd.  The  plaintiffs  would  not  be  bound  by  the  words,  rM^i 
any  more  than  a  party  could  be  held  to  admit  any  fact  stated  on  a  bank  ^ 
note  handed  to  him  and  used  by  him.  No  authority  can  be  shown  for  maintaining 
that  such  a  document  would  be  evidence  against  the  plaintiffs.  Then  the  case 
is  the  same  as  with  a  common  cheque ;  and  the  effect  of  the  production  of  such 
an  instrument  in  the  hands  of  the  plaintiffs  is  explained  by  Patteson,  J.,  in 
Pearoe  v.  Davis,  1  M.  &  Rob.  365 ;  see  Boswell  v.  Smith,  6  C  &  P.  60.  ''It 
operates  as  payment,  until  it  has  been  presented  and  refused ;  and  even  if  pay- 
ment of  it  be  refused,  the  refusal  must  be  proved  to  have  taken  place  before 
action  brought."  If  the  plaintiffis  were  to  recover  in  this  action  for  the  amount, 
they  might  issue  execution,  and  then  present  the  cheque,  or  they  might  hand  it 
over  for  a  valuable  consideration,  and  thus  receive  payment  twice.  But,  be- 
sides, the  plaintiffs  on  this  record  are  estopped  from  disputing  that  they  received 
the  cheque  as  payment.  The  plea  alleges,  first,  that  the  defendant  paid  the 
8^.  lis.  in  payment  and  discharge,  &c.;  secondly,  that  the  plaintiffs  received  and 
accepted  the  same  in  payment  and  discharge,  &c.  Of  these  two  allegations,  the 
first  only  is  traversed  :  the  only  question  therefore  is,  whether  the  defendant  sent 
the  cheque  as  payment,  as  to  which  there  can  be  no  doubt ;  for  he  must  have  sent 
it  for  the  purpose  of  its  being  used  in  the  ordinary  way ;  and,  if  used  in  the  ordi- 
nary way,  that  is,  if  presented  and  cashed,  it  would  have  satisfied  the  debt;  and 
the  defendant  must  have  understood  that,  the  moment  he  appropriated  the  snm 
at  his  bankers,  by  handing  over  the  cheque,  the  debt  was  so  far  ^satisfied,  ^9571 
in  default  (according  to  Patteson,  J.,  in  Pearoe  t^.  Davis,  I  M.  &  Bob.  *- 
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865),  of  Babsequent  preBentroent  and  refasal.  If  the  plain tifis  objected  to  the 
form  of  the  cheque,  they  should  not  have  accepted  it  in  payment,  as  they  admit 
themselves  on  the  record  to  have  done.  But,  if  this  be  not  conclusive  from  the 
nature  of  the  transaction,  at  any  rate,  the  question  for  the  jury  was,  not  whether 
the  plaintiffs  received  the  cheque  as  money,  but  whether  the  defendant  so  paid 
it.     There  was  therefore  a  misdirection. 

Lord  Den  MAN,  C.  J.  The  question  is,  whether  the  plaintiffs  have  been  paid 
%l,  lis.  To  make  the  delivery  of  a  cheque  a  payment,  it  should  at  least  be 
unconditional.  As  this  cheque  is  framed,  it  would  be  evidence  against  the 
plaintiffs,  if  they  made  use  of  it.  The  case  might  be  different,  if  it  were  uncon- 
ditional ;  but,  even  then,  the  party  receiving  it  would  be  entitled  to  exercise  his 
discretion  as  to  presenting  it. 

LiTTLBDALK,  J.  The  case  would  be  different,  if  the  plaintiffs  had  received  the 
cheque  as  money ;  but  all  that  appears  is,  that  it  was  sent  to  them  by  the  de- 
fendant They  say,  "  We  never  authorized  the  sending  of  this  cheque  to  us, 
and  we  shall  commence  an  action.^'  Perhaps  a  party  ought,  under  such  circum- 
stances, to  send  the  cheque  back :  but  here  the  plaintiffs  offer  to  do  so ;  and 
they  were  not  bound  to  suspend  the  commencement  of  the  action  till  they  had 
returned  the  cheque.  Again,  I  rather  think  that  the  condition  inserted  in  the 
P4,q;.Q<.  cheque  might  be  evidence  against  the  plaintiffs  if  they  presented  '*'it. 
■-         -^  On  both  grounds,  therefore,  this  rule  must  be  discharged. 

Patteson,  J.  The  rule  must  be  discharged  on  both  grounds.  On  this  issue 
it  is  not  sufficient  to  prove  that  the  cheque  was  sent  by  way  of  payment ;  but  it 
should  be  shown  that  the  circumstances  were  such  as  would  make  the  cheque  a 
payment  by  the  defendant  to  the  plaintiffs.  T6  call  upon  the  plaintiffs  to  pre- 
sent such  a  cheque,  is  like  requiring  a  party,  to  whom  money  is  paid,  to  give  a 
receipt  in  full  for  all  demands.  I  do  not  say  that  everything  written  upon  the 
cheque  would  be  evidence  against  the  plaintiffs;  but  here  the  words  are, 
**  balance  account.''    The  plaintiffs  could  not  safely  use  such  a  cheque. 

Coleridge,  J.  Suppose  this  cheque  had  been  presented,  and  it  had  been 
afterwards  a  question  for  a  jury  whether  the  plaintiffs  had  been  paid  in  full. 
They  would  see  that,  before  the  action  was  brought,  the  plaintiffs  had  accepted 
and  made  use  of  a  cheque  professedly  given  for  the  then  balance.  The  defen- 
dant must  have  intended  the  cheque  to  have  that  effect ;  and,  the  question  arises 
on  this  record  being  whether  the  defendant  had  made  the  cheque  money,  the 
fonn  of  the  cheque  prevents  its  having  that  operation.  Rule  discharged. 


rtaRQT*MART  AGNES  SILK   v.  HUMPHERY,  Esquire,   and  PEEK, 
L^^^J  Esquire.     May  6. 

In  an  aetion  against  the  sheriff,  for  a  penalty  nnder  stat.  82  G.  2,  c.  28,  ss.  12,  1,  for 
taking  plaintiff,  when  arrested,  within  twenty-four  honrs,  to  prison,  the  plaintiff  not 
having  refnsed  to  he  carried  to  a  safe  and  conyenient  dwelling-house  of  her  own  no- 
mination, defendant  pleaded  that  he  informed  plaintiff  that  she  might  be  carried  to  a 
safe,  ke. ;  that  plaintiff  thereupon  consented  to  be  carried  to  the  dweUinf-honse  of  L.; 
that  defendant  oarried  her  thither  accordingly,  and  offered  to  permit  her  to  remain 
there  for  the  rest  of  the  twen^-fonr  hours,  bat  the  plaintiff  then  requested  to  be  taken 
to  prison: 

Held,  on  motion  for  judgment  non  obstante  veredicto,  a  good  plea,  the  circumstances  be- 
ing equivalent  to  a  refusal : 

He1<C  also,  issue  being  joined  on  the  allegation  of  the  consent  to  go  to  L-'s  house,  that  the 
consent  to  be  proved  was  not  such  consent  as  a  person  would  give  who  had  the  option 
of  being  at  large;  but  that  die  question  was,  whether  plaintiff  consented  to  go  to  the 
particular  house,  as  a  person  would  consent,  who  was  obliged  to  be  in  confinement 
somewhere : 

Held,  also,  that  the  fact  of  the  sheriff  suggesting  L.'s  house,  did  not  prevent  the  consent 
from  being  free,  within  the  meaning  of  the  issue. 

The  sheriff  is  entitled  to  exercise  a  reasonable  discretion  in  determining  whether  a  honse, 
Vol.  XXXI— 27 
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nominated  bj  a  prisoner  under  arrest,  as  a  safe  and  conTenient  dweUing-hoose,  be  a 
safe  bouse  for  the  custody  of  the  prisoner. 
If  a  prisoner  request  to  be  taken  to  a  house  for  the  purpose  onlj  of  consulting  a  penen 
there,  that  is  not  a  nomination  of  a  house  within  the  statute. 

Debt  for  the  penalty  of  50/.  on  stat  32  G.  2,  c.  28,  ss.  12,  and  1.  The  de- 
claration stated  the  issuing  of  a  capias  out  of  this  Court,  at  the  suit  of  Henrj 
Morland  against  the  plaintiff,  endorsed  for  bail;  its  delivery  to  the  defendants, 
being  sheriff  of  Middlesex,  to  be  executed ;  that  the  defendants,  by  virtue 
thereof,  took  and  arrested  the  plaintiff,  and  had  and  detained  her  in  custody  at 
the  suit  of  Morland;  and,  by  virtue,  &c.,  carried  the  plaintiff,  so  arrested,  &o., 
to  a  certain  gaol  or  prison,  within  twenty-four  hours  from  the  time  of  the  said 
arrest,  thoueh  she,  the  plaintiff,  did  not  refuse  to  be  carried  to  a  safe  and  con- 
venient dwelling-house,  of  her  own  nomination  or  appointment,  within  three 
miles  from  the  place  where  the  plaintiff  was  so  arrested ;  such  place  not  being 
a  city,  borough,  corporation,  or  market  town,  and  such  dwelling-house  not  being 
the  house  of  the  plaintiff,  contrary  to  the  form,&c.:  whereby,  and  by  force,  &c., 
the  defendants  "^forfeited  and  became  liable  to  pay  for  the  said  offence  to  pmgoi 
the  plaintiff,  being  the  party  thereby  aggrieved,  the  sum  of  50^.,  &c.       ^       ^ 

Plea.  That  the  defendants,  at  the  time  of  the  arrest,  informed  the  plaintiff 
that  she  might  be  carried  to  a  safe  and  convenient  dwelling-house,  of  her  own 
nomination  or  appointment,  within  three  miles  from  the  place  where  she  was  so 
arrested,  such  dwelling-house  not  being  the  house  of  the  plaintiff;  and  that  the 
plaintiff  thereupon  consented  and  agreed  to  be  carried  to  the  dwelling-honse  of 
one  William  Levy,  and  that  the  defendants  accordingly  carried  the  plaintiff  to 
the  said  dwelling-house  of  the  said  W.  L.,  and  were  then  ready  and  willing,  and 
offered,  to  suffer  and  permit  her  to  remain  and  continue  in  the  said  last-men- 
tioned dwelling-house  for  twenty-four  hours  from  the  time  of  the  said  arrest; 
but  that  the  plaintiff,  afterwards  and  whilst  she  was  at  the  said  dwelling-houae 
of  the  said  W.  L.,  and  within  twenty-four  hours  from  the  time  of  the  said 
arrest,  to  wit,  &c.,  requested  the  defendants  to  carry  her  from  the  said  last-men- 
tioned dwelling-house  to  the  said  gaol  or  prison  in  the  declaration  mentioned; 
whereupon  the  defendants,  in  compliance  with  the  said  request  of  the  plaintiff, 
and  by  her  express  direction,  did  carry  her  to  the  said  gaol  or  prison,  within 
twenty-four  hours  from  the  time  of  the  said  arrest,  as  in  the  declaration  men- 
tioned:  verification.  Replication,  That  the  plaintiff  did  not  consent  and  agree 
to  be  carried  by  the  defendants  to  the  house  of  the  said  W.  L.  in  manner  and 
form,  &c.     Conclusion  to  the  country.     Similiter. 

On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sittings  after  Easter 
term,  1835,  the  defendant's  counsel  *began,  and  called  a  witness  who  r*ogii 
was  present  at  the  time  of  the  arrest,  and  who  stated,  that  Huliand,  the  ^  ^ 
officer  who  made  the  arrest,  told  the  defendant  she  must  eo  to  prison,  or  find 
some  one  to  bail  her ;  to  which  she  answered,  that  she  did  not  know  that  she 
had  any  friend  to  bail  her,  and  that  Mr.  Copeland  was  her  attorney ;  that  she 
sent  a  note  to  Copeland,  the  answer  to  which  was  that  he  could  not  come;  that 
Levy's  name  was  mentioned;  that  the  plaintiff  wished  to  remain  in  the  hoiue 
where  she  was  arrested,  but  Huliand  said  he  could  not  wait  any  longer,  he  did 
not  wish  her  to  go  to  his  house^  but  he  would  recommend  her  to  go  to  Levy's 
in  Newman  Street,  as  it  was  near  to  Morland's,  and  his  own  house  was  distant 
firom  it;  that  the  plaintiff  went  to  Levy's  willingly;  that  the  witness  called  a 
coach  at  her  request ;  that  she  expressed  no  wish  to  go  anywhere  else ;  that  no 
oonstraint  was  used  by  Huliand;  and  that  they  remained  two  or  three  hours  at 
the  house  where  she  was  arrested  for  the  accommodation  of  the  plaintiff. 
Another  witness  called  for  the  defendants  stated,  that  the  plaintiff  wished  to  go 
to  Oopeland's,  bat  Huliand  would  not  let  her,  and  would  only  let  her  go  to  a 
lock-up  house.  A  witness  lor  the  plaintiff  stated  that  Copeland,  in  his  answer, 
had  desired  the  plaintiff  to  go  to  his  house ;  and  that,  on  the  plaintiff's  request- 
ing lo  go  thither,  the  bailiff  refused,  and  said  she  must  go  to  prison,  and  that 
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the  men  would  have  enough  to  do,  if  they  took  priaonera  over  the  town,  adding, 
*'  I'll  take  her  to  Newman  Street,  which  is  handy  for  her  friends  to  see  her/' 
The  learned  Judge  told  the  jury,  that  the  only  question  for  them  was,  whether 
the  plaintiff  consented  and  agreed  to  go  to  Levy  s ;  that  the  words  of  the  issue 
r^QBQ!  ^^^  ^^^  mean  *that  she  was  delighted  to  go ;  that,  to  whatever  house 
L  -*  she  went,  she  would  have  felt  some  reluctance ;  that  a  natural  disincli- 
nation to  go  was  to  be  expected  in  a  female  so  circumstanced ;  that  the  question 
was,  whether  she  went  to  that  particular  house  unwillingly,  or  wished  to  go  to 
another  house ;  that  the  sheriff  had  a  right  to  have  a  voice  in  the  selection  of  a 
house,  and  might  not  have  thought  Copeland's  a  safe  house.  And  he  added, 
according  to  the  note  of  the  plaintiff's  counsel  (see  pp.  965,  972,  post),  that,  if 
the  plaintiff  meant  to  stand  on  the  statute,  she  ought  to  have  said,  "  Now  I 
have  named  a  convenient  house,  I  will  go  for  the  penalty/'  Verdict  for  the 
defendants. 

In  Trinity  term,  1835,  Knowks  obtained  a  rule  for  a  new  trial,  on  the  grounds 
of  the  verdict  being  against  evidence,  and  of  misdirection ;  or  for  judgment  non 
obstante  veredicto. 

Alexander  now  showed  cause.  First,  the  verdict  was  supported  by  the  evi- 
dence. The  issue  was,  whether  the  plaintiff  went  to  Levy's  house  willingly. 
There  was  express  evidence  that  she  did  so ;  and  the  replication  admits  that  she 
had  notice  of  her  privilege  of  nomination.  It  is  true  that  the  officer  had  pre- 
viously refused  to  take  her  to  Copeland's,  who  was  her  own  attorney.  He  was 
entitled  to  object  to  that,  inasmuch  as  he  might  consider  it  an  insecure  place, 
and  in  that  point  of  view  he  would  be  justified  in  not  incurring  any  risk  of 
escape ;  besides  which,  it  does  not  appear  that  she  had  named  it  as  a  house  of 
custody.  It  is  also  true  that  the  officer  named  Levy's  house,  with  his  own,  to 
pi^^o-1  the  plaintiff;  '*'but  her  choice  of  Levy's  house  afterwards  was  not  the  less 
*-  ->  made  by  her  consent  and  agreement :  no  other  house  was  excluded,  and 
there  was  direct  evidence  that  no  compulsion  was  used.  Secondly,  the  jury 
were  rightly  directed.  The  issue  was,  whether  the  plaintiff  went  to  Levy's 
house  with  her  own  consent  and  agreement;  and  so  the  jury  were  distinctly 
told.  Nor  can  any  valid  objection  be  made  to  the  construction  put  upon  the  act 
by  the  learned  judge.  Thirdly,  as  to  judgment  non  obstante  veredicto.  On 
this  record,  assuming  the  plaintiff's  consent  to  go  to  Levy's  house  to  have  been 
proved,  the  sheriff  has  incurred  no  penalty.  Hutson  v.  Hutson,  7  T.  R.  7,  was 
cited  on  moving  for  the  rule.  That  was  a  motion  to  set  aside  a  judgment  and 
execution  on  a  warrant  of  attorney,  on  the  ground  that  it  had  been  executed  by 
the  defendant  while  in  custody  at  the  plaintiff's  suit,  there  being  only  the  plain- 
tiff's attorney  present,  though  the  defendant  declined  sending  for  bis  own  at- 
torney, and  said  he  was  satisfied  with  the  presence  of  the  plaintiff's  attorney. 
Lord  Kbnyon  said  that  there  was  great  weight  in  the  observation  that  the  de- 
fendant should  be  considered  incapable  of  waiving  the  benefit  of  the  rule.  In 
fact,  however,  the  rule  was  not  made  absolute,  except  upon  a  denial  by  the  de- 
fendant of  the  facts  sworn  to  on  the  part  of  the  plaintiff,  which  constituted  his 
ezeuse.  In  Gillman  v.  Hill,  1  Cowp.  141,  the  Court  refused  to  set  aside  a  judg- 
ment on  a  warrant  of  attorney,  where  it  appeared  that  the  defendant  had  exe- 
cuted it  without  having  his  own  attorney  present,  because  he  had  been  informed 
that  it  would  be  void ;  Lord  Mansfield  saying,  "  that  no  rule  of  the  Court 
ri^Qoil  *^^^^^  ^^  made  an  instrument  of  fraud."  From  these  cases  it  appears 
■-  ^  that  the  rule,*  requiring  the  presence  of  the  defendant's  attorney  may  be 
diapensed  with  by  the  defendant's  express  assent,  or  by  conduct  from  which  his 
aaaent  may  be  presumed.  In  Walker  v.  Gardner,  4  B.  ft  Ad.  871,  a  judgment 
was  set  aside  because  the  attorney  who  attended  on  the  part  of  the  defendant 
had  been  brought  by  the  plaintiff's  attorney,  and  had  not  been  previously  known 
to  the  defendant.     But  that  is  a  very  different  case  from  the  present;  and, 

>  See  R.  Hil.  2  W.  4,  I.  72;  8  B.  &  Ad.  884;  and,  for  the  earUer  roles,  see  Jenrit'f 
New  Roles,  p.  61,  note  (v),  8d  ed. 
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though  Taunton,  J.,  there  adopts  Lord  Kenton's  remark  hefote  mentioned,  in 
Hutson  V.  Hutson,  7  T.  R.  7,  the  rule  canDot  be  considered  inflexible.  Dew- 
hirst  V.  Pearson,  1  C.  &  M.  365,  S.  C.  3  Tjrwh.  242,  is  not  applicable;  there 
it  was  held  that  the  mere  submission  of  the  prisoner  did  not  amount  to  a  con- 
sent, and  that  he  could  not  be  said  to  have  '<  refused"  to  be  carried  to  a  safe 
and  convenient  dwelling-house  till  the  officer  had  requested  him  to  nominate. 
So  in  Simpson  v.  Benton,  5  B.  &  Ad.  35,  it  was  said  that  there  could  be  no  re- 
fusal by  the  prisoner  till  he  had  been  requested  to  nominate ;  and  that  a  mere 
omission  by  him  to  nominate  did  not  authorize  the  officer  to  carry  him  to  gaol. 
But  here  is  an  express  assent  to  the  particular  house.  Further,  the  plaintiff, 
having  assented,  does  not  appear  on  the  record  to  have  been  "  aggrieved,''  which 
is  indispensable  to  her  right  of  action  under  sect.  12  of  stat.  32  G.  3,  c.  28. 
The  Courts  have  required  that  this  essential  ingredient  should  appear,  in  many 
cases  which  have  been  decided  on  statutes  using  similar  '''language ;  as  ri^i^tLi 
Rex  V,  Ingleton,  1  Wils.  139,  and  Rex  v.  Dewhurst,  5  B.  &  Ad.  405,  L  ^^J 
S.  C.  2  N.  &  M.  253,  on  stat.  5  &  6  W.  &  M.  c.  11,  s.  3 ;  Rex  r.  The  Justices 
of  Essex,  5  B.  &  C.  431  (confirmed  by  Rex  v.  The  Justices  of  the  West  Rid- 
ing,  7  B.  &  C.  678,  on  stat.  55  O.  3,  c.  68,  s.  3 ;  Rex  v.  Blackawton,  10  B.  k 
C.  792,  see  Batcheldor  v,  Hodges,  ant^,  p.  592,  on  stat.  55  G.  3,  c.  51,  s.  14 : 
which  cases  are  confirmed  by  the  distinctions  pointed  out  by  the  Court  in  Rex 
V.  The  Justices  of  Somersetshire,  7  B.  &  C.  681,  note  (a),  on  stat.  17  G.  2,  c 
38,  s.  4. 

Knowles,  contrk.  First,  the  verdict  is  against  the  evidence.  It  cannot  be 
contended  that  the  plaintiff  has  no  remedy  unless  she  has  used  bodily  force  to 
resist.  There  was  a  case  of  compulsion,  short  only  of  that.  She  was  not  allowed 
to  go  to  Copeland's  house.  Was  this  house  otherwise  than  '^  safe  and  convenient," 
because  he  was  her  attorney  ?  The  object  of  the  act  is,  that  the  prisoner  may 
have  the  opportunity  of  consulting  with  his  own  attorney,  in  order  to  procure 
bail.  Secondly,  there  was  a  misdirection.  The  learned  judge  told  the  jury  that, 
if  the  plaintiff  meant  to  stand  on  the  statute,  as  to  her  nominating  Copeland's 
house,  she  ought  to  have  insisted  on  it  expressly,  and  have  said  that  she  would 
go  for  the  penalty.  That  is  contradicted  by  Simpson  v.  Ren  ton,  5  B.  &  Ad.  85; 
the  proposal  to  nominate  must  come  from  the  officer.  [Coleridge,  J.  If  I 
made  that  remark,  I  must  have  coupled  it  with  others  in  explanation.  The  plea 
alleges  that  the  defendant  did  give  the  information ;  which  is  not  traversed.] 
The  prisoner  is  not  bound  to  tell  the  officer  that  he  will  '^'go  for  the  rtgaa^ 
penalty;  he  may  know  nothing  about  it.  [Lord  Denman,  C.  J.  Suppose  *-  ^ 
the  judge  merely  said,  the  demand  must  be  such  as  to  bring  to  the  officer's 
mind  that  he  will  be  liable  to  the  penalty  if  he  refuse.]  The  learned  judge 
also  said,  that  the  sheriff  had  a  right  to  have  a  voice  in  the  selection  of  the 
house ;  but  the  statute  gives  the  nomination  to  the  prisoner.  [Colebidos,  J. 
1  meant  merely  that  he  had  a  right  to  exercise  a  judgment  whether  it  was  safe 
and  convenient.]  Thirdly,  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto.  She  could  not  waive  her  right.  The  object  of  stat.  32  G.  2,  c.  28, 
is  the  <' relief  of  debtors  with  respect  to  the  imprisonment  of  their  persons:" 
and  the  preamble  of  sect.  1  recites  that  <<many  persons  suffer  by  the  op- 
pression of  inferior  officers  in  the  execution  of  process  for  debt,  and  the  exaction 
of  gaolers  to  whom  such  debtors  are  committed."  Then  the  enactment  in  the 
same  section  forbids  the  officers  to  take  a  prisoner,  who  has  not  refused  to  be 
carried  to  a  house  named  by  himself,  to  prison,  for  twenty-four  hours,  even 
though  such  prisoner  may  prefer  a  prison  to  a  lock-up  house.  Lord  Ken  yon' s 
dictum  in  Huston  v.  Huston,  7  T.  R.  7,  justifies  this  construction.  [Littledali, 
J.  That  case,  as  well  as  some  others  cited,  was  on  an  application  to  the  sum- 
mary jurisdiction  of  the  Court  under  its  own  rule ;  this  is  an  action  for  a 
penalty.]  The  courts  favor  an  extensive  application  of  the  rule.  In  Walker  r. 
Gascoyne,  2  W.  Bl.  1297,  it  was  held  that  a  party  was  protected  by  it  as  a 
prisoner,  though  only  within  the  rules.  So,  in  Parkinson  v,  Caincs,  3  T.  R. 
616;  of  a  prisoner  in  the  custody  of  the  marshal. 
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r*9671  *^^^  Denman,  C.  J.  The  replication  admits  that  the  plaintiff  was 
>-  -'  informed  that  she  might  be  carried  to  a  safe  and  convenient  dwelling- 
house  of  her  own  nomination.  It  is  suggested  that  the  jury  were  misdirected. 
They  were  told  that  the  refusal  of  the  plaintiff  must  be  more  than  her  natural 
repugnance  to  go  to  any  place  of  confinement.  Putting  a  fair  construction  on 
this  charge,  I  think  the  direction  perfectly  correct.  She  is  not  to  go  to  prison  till 
she  has  refused  to  nominate :  she  should  then  tell  the  officer,  you  must  take  me 
to  such  a  house.  She  need  not  use  the  very  words  of  the  act ;  but  she  must 
name  a  safe  and  convenient  house.  If  the  jury  think  she  has  done  so,  and  that 
the  officer  has  improperly  refused,  he  is  liable  to  the  penalty.  It  seems  to  be 
supposed  that  the  attorney's  house  was  assumed  not  to  be  a  safe  and  convenient 
dwelling-house,  because  it  was  not  a  place  of  custody.  I  do  not  think  it 
necessary  that  the  house  named  should  be  a  lock-up  house.  If  there  were  any 
house  named,  which  was  safe  and  convenient,  I  think  the  officer  would  not  be 
justified  in  refusing.  Then  it  is  said,  that  there  was  a  miscarriage  on  the  part 
of  the  jury,  they  having  found  that  she  consented  to  go  to  Levy's  house,  whereas 
she  only  went  to  avoid  a  worse  evil.  She  was  under  arrest ;  and  it  is  said  that 
a  choice  was  allowed  her  only  between  going  to  Levy's  house  and  another.  It 
was  a  question  for  the  jury,  whether  she  chose  freely;  her  choosing  in  order  to 
avoid  prison  could  not  make  it  less  a  free  choice.  The  jury  therefore  were 
justified.  They  had  to  inquire  as  to  the  consent,  not  of  a  party  who  could  go 
at  large,  but  of  one  who  was  to  be  confined  in  some  place  or  other.  Then  comes 
r*Qftft1  ^^^  important  question  upon  the  record.  '^'It  is  said  that  the  plaintiff 
L  ^  could  not  divest  herself  of  her  own  remedy ;  that,  if  she  did  not  ex- 
pressly refuse  to  nominate  a  house,  her  consent  to  go  to  prison  came  to  nothing; 
for  that  there  was  no  power  to  take  her  thither,  in  the  absence  of  such  a  refusal. 
But  the  question  is,  whether  this  plea  be  not  equivalent  to  an  allegation  of  her 
having  refused  to  go  to  a  house  nominated  by  herself.  Suppose  the  officer  to 
gay,  I  will  not  now  take  you  to  prison ;  I  will  compel  you]  to  stay  here.  What 
right  could  he  have  to  insist  on  that  ?  Or  why  was  he  to  incur  the  expense  of 
her  remaining  at  Levy's  house,  after  she  had  desired  to  quit  it?  She  refuses  to 
remain  at  the  house  which  she  has  nominated;  that  is  the  same  as  if  she  refused 
to  nominate.     The  pica  therefore  is  good. 

LiTTLEDALE,  J.  I  am  of  Opinion  that  this  rule  must  be  discharged.  As  to 
the  question,  whether  the  verdict  was  against  the  evidence,  the  question  for  the 
jury  was  whether  the  plaintiff  consented  to  go  Levy's  house.  It  was  not 
necessary  that  she  should  uS^  any  particular  form  of  consent.  But  it  is  said 
that  she  had  no  choice,  and  that,  therefore,  she  did  not  consent.  She  proposed 
to  go  to  the  house  of  her  own  attorney.  I  think,  as  the  learned  Judge  said  to 
the  jury,  that  the  sheriff  has  so  far  the  control  as  to  be  entitled  to  make  a 
reasonable  objection.  And  it  seems  to  me  that  the  attorney's  house  is  not  a  safe 
and  convenient  house ;  for,  if  the  prisoner's  friends  knew  that  the  prisoner  is  at 
a  place  to  which  they  have  access,  they  may  attempt  a  rescue :  whereas,  if  the 
prisoner  be  taken  to  the  house  of  a  disinterested  person,  that  may  be  as  con- 
ri^^q-i  venient  as  a  lock-up  house.  But,  in  fact,  it  does  not  appear  that  '*'the 
L  J  plaintiff  asked  to  go  to  the  attorney's  house  for  the  purpose  of  remaining 
there  during  the  twenty-four  hours.  She  seems  to  have  wanted  only  to  consult 
him.  And,  though  the  attorney  might  be  willing  to  give  her  advice  upon  her 
going  to  the  house,  yet,  on  the  whole,  I  do  not  think  the  sheriff  was  bound  to 
assent  to  the  proposal.  Then  two  other  houses  were  discussed ;  and,  of  these^ 
she  seems  to  have  preferred  Levy's.  She  named  none  herself:  the  officer 
named  both.  I  think  the  jury  were  warranted  in  their  verdict.  As  to  the 
direction  to  the  jury,  the  principal  objection  seems  to  be,  that  the  learned  Judge 
intimated  that  the  sheriff  might  nominate  the  house.  But  I  do  not  consider 
that  what  he  said  amounted  to  that.  Then  as  to  the  question  on  the  record. 
The  declaration  is  quite  proper.  On  the  plea,  the  question  arises  whether  it  is 
a  sufficient  answer  to  the  declaration^  that  the  plaintiff,  being  informed  that  she 
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might  nominate  a  house,  chose  Levy's  house,  and  afterwards  requested  to  be 
taken  thence  to  prison,  it  not  being  alleged  that  she  refused  to  nominate  a  house. 
Does  the  plea  falsify  her  non-refusal?  Did  she,  upon  the  statement  in  this 
record,  refuse  ?  She  does  refuse,  if  she  desire  to  be  taken  to  prison  from  the 
house  which  she  has  nominated.  The  plea  therefore  falsified  the  non-refasal 
sufficiently.  Then  it  is  argued  that,  in  several  cases,  this  Court  has  kept  a 
strict  watch,  and  rightly,  to  secure  its  own  rules  being  attended  to  for  the 
protection  of  prisoners.  But  this  is  an  action  upon  the  statute;  and  it  is 
answered  by  showing  that  the  party  was  taken  to  the  house  named  by  herself, 
and  thence,  at  her  own  request,  to  prison.  Under  the  rules  of  this  Court, 
it  is  said,  a  prisoner  has  not  been  allowed  to  waive  his  own  rights.  That 
question  "^does  not  arise  here.  Under  the  statute,  a  prisoner  may  p^Tol 
abandon  his  right  to  nominate  a  house,  and,  if  he  do  abandon  it,  he  is  I-  ^ 
to  go  to  gaol.     The  plea  is  therefore  good. 

Patteson,  J.  I  think  this  rule  must  be  discharged.  The  only  question  for 
the  jury  was,  whether  the  plaintiff  consented  to  go  to  Levy's  house.  It  is  ad- 
mitted that  she  was  informed  that  she  had  a  right  to  nominate.  But  Mr. 
Knowles  says,  the  finding  of  the  jury,  that  the  plaintiff  consented  to  go  to 
Levy's,  is  against  the  evidence ;  not  because  she  was  removed,  and  resisted  the 
removal  by  force  (and  that,  indeed,  is  not  necessary),  but  because  she  did  not 

So  to  Levy's  house  till  she  had  found  that  the  officer  would  not  take  her  to  a 
ouse  which  she  had  named.  That  assumes  the  ^t  that  she  had  named  some 
safe  and  convenient  dwelling-house.  But  this  assumption  is  not  justified  by  a 
fair  construction  of  the  evidence.  She  does  not  appear  to  have  required  to  go 
to  Gopeland's  house,  as  a  house  to  stay  at,  but  because  she  wanted  to  couault 
him.  For  what  is  the  answer  made,  when  she  desired  to  go  thither  ?  One  of 
the  men  said,  ''  We  should  have  enough  to  do,  if  we  took  prisoners  all  over  the 
town."  It  is  dear  that  officers  are  not  bound  to  take  prisoners  to  every  house 
to  which  they  wish  to  go  for  any  purpose  whatever,  but  only  to  a  safe  and  con* 
renient  dwelling-house,  for  the  purpose  of  their  remaining  there  during  the 
twenty *fbttr  hours.  And  the  pluntiff  did  not  require  to  go  so  to  Gopeland's. 
There  was,  therefore,  so  fiur,  no  construnt ;  for  she  had  named  no  house.  Then 
the  officer's  own  house  is  proposed ;  but  it  was  said  that  that  was  too  far  from 
Morland's  house,  and,  therefore,  *not  likely  to  be  convenient.  Then  she  r^o^^-i 
was  told  that  Levy's  house  was  near,  and  she  did  not  refuse  this.     The  ^  -I 

verdict  is,  therefore,  not  against  the  evidence.  But  it  is  contended  that  there  was 
a  misdirection.  I  cannot  see  that  there  was.  The  substance  of  the  direction 
seems  to  have  been,  that  the  jury  most  be  satisfied  with  the  proof  of  such  consent 
as  would  be  given,  not  by  a  person  who  had  the  choice  of  staying  at  home,  but 
by  one  who  must,  at  any  rate,  be  kept  in  safe  custody.  That  is  perfectly  cor- 
reot.  It  is  also  perfectly  correct  to  say  that  the  officer  ought  to  have  a  voice  in 
choosing  the  house.  If  not,  a  house  might  be  chosen  where  a  rescue  was  easy. 
Then  as  to  judgment  non  obstante  veredicto.  It  is  on  the  record  that  the  de- 
fendants told  the  plaintiff  that  she  might  be  carried  to  a  safe  and  conrenieDt 
dwelling-house,  that  she,  thereupon,  consented  to  go  to  Levy's  house  (which  is 
the  same  as  if  she  had  nominated  that  house),  and  that  she  requested  to  be 
taken  from  thence  to  prison.  Thus  she  countermanded,  as  it  were,  her  previoas 
nomination.  It  is  said  that  the  condition  of  a  prisoner,  with  regard  to  the 
statute,  is  like  his  condition  with  regard  to  the  rule  of  Court,  which  was  refer- 
red to,  and  that  he  cannot  waive  his  right  In  some  sense,  I  agree  to  that. 
Perhaps  it  might  not  be  sufficient  for  a  prisoner  to  say,  *'  I  know  the  act ;  but  I 
do  not  wish  to  avail  myself  of  it;"  though,  indeed,  it  might  be  said,  that  even 
this  was  very  like  a  refusal  to  nominate:  it  is,* however,  difficult  to  say  that  a 

friaoner  can  waive  the  benefit  of  the  act.     But  the  act  leaves  him  an  option, 
t  onaota  merely  that  he  shall  not  be  taken  to  prison  within  the  time  unless  he 
rafiiso  to  be  carried  to  a  house  of  his  own  nomination.     He  may  refuse  in  many 
WAys.     lie  mav  nominate  and  then  refuse  to  go :  *or  he  may  refuse  to  rM^^-i 
^nato ;  or  he  may  nominate  and  go  and  then  refuse  to  stay.    The  ^        -* 
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last  is  the  case  now  before  us ;  and  it  is,  in  effect,  a  refusal  to  nominate.  As  to 
the  question,  whether  the  record  shows  that  the  plaintiff  is  a  party  aggrieTcd,  I 
need  not  discuss  it.  If  the  plea  be  bad,  she  is  a  party  aggrieved  :  if  it  be  good, 
she  is  not. 

Coleridge,  J.  I  think  the  verdict  should  not  be  disturbed.  It  is  contended 
that  the  prisoner  did  not  consent  to  go  to  Levy's  house  till  her  reasonable 
request  to  go  to  Copeland's  was  refused.  But  she  never  dreamed  of  going  to 
Copeland's  as  an  intermediate  house  to  stay  at  till  her  going  to  prison.  Cope- 
knd  was  sent  for  by  her,  and  would  not  come,  but  sent  her  a  message,  propos- 
ing that  she  should  come  to  him.  The  answer,  given  to  the  request  which  she 
thereupon  made,  shows  the  real  effect  of  that  request.  That  being  so,  she  had 
not  nominated  a  safe  and  convenient  dwelling-house.  The  officer  then  names 
two,  and  suggests,  as  a  reason  for  her  preferring  Levy's  house,  that  it  is  nearer 
to  Morland's,  and  one  from  which  she  may  send  to  her  friends.  Then  the  offi* 
oer  says  she  went  willingly.  And  she  therefore  consented,  in  the  only  sense  in 
which  the  issue  can  be  understood.  It  would  not  have  been  a  consent,  in  the 
ease  of  a  perfectly  free  person ;  but,  keeping  in  view  her  situation,  it  appears 
from  the  evidence  on  both  sides  that  she  went  of  her  free  will.  As  to  the  sup- 
posed misdirection,  I  have  no  note  of  what  I  said,  the  day  happening  to  be  one 
on  which,  owing  to  the  state  of  business,  I  was  pressed  for  time,  and  could  not 
take  a  note,  as  I  usually  do.  But,  with  respect  to  the  remark  that  the  sheriff  is  en- 
r^731  ^^^^^  ^  *have  a  voice  in  the  selection  of  the  house,  I  adhere  to  it.  It  is 
^  -^  to  be  safe ;  that  is,  safe  for  the  sheriff,  not  the  prisoner.  As  to  the  plea,  I 
think  it  scarcely  admits  of  a  question.  The  plaintiff  is  informed  that  she  may 
be  carried  to  a  safe  and  convenient  dwelling-house  of  her  own  nomination ;  she 
consents  and  agrees  to  go  to  Levy's  house  :  when  she  is  there,  the  defendants 
offer  to  let  her  remain  for  the  rest  of  the  twenty-four  hours ;  she  refuses,  and 
requests  to  go  to  prisoi^.  If  that  be  not  a  good  answer,  in  what  a  condition  are 
sheriffs  placed  ?  Would  the  officer  have  been  justified  in  keeping  the  plaintiff 
at  Levy's  house  ?    If  not,  the  plea  is  an  answer.  Eule  discharged. 


MORTIN  V.  BURQE.    May  7. 

On  the  trial  of  a  cause,  a  verdict  was  taken  for  8000^  subject  to  a  reference,  the  arbi- 
trator to  direct  a  verdict  for  plaintiff  or  defendant,  as  he  should  think  proper ;  and  to 
determine  all  matters  in  difference,  except  as  to  costs,  the  settlement  of  which  was 
prorided  for  by  the  order  of  reference.  The  arbitrator  directed  a  verdict  to  be  entered 
for  plaintiff  (not  saying  for  how  much),  and  that  defendant  should,  at  a  time  and 
place  named,  pay  plaintiff  or  his  attorney  2602. : 

Held,  an  uncertain  award. 

This  cause  came  on  to  be  tried  at  the  Maidstone  Spring  assizes,  1835,  when 
a  Terdict  was  taken  for  the  plaintiff,  .damages  3000/.,  costs  40s.,  subject  to  the 
award  of  an  arbitrator,  who  was  empowered  to  direct  a  verdict  to  be  entered  for 
the  plaintiff  or  defendant,  as  he  should  think  proper,  and  to  whom  all  matters  in 
difference  between  the  parties  were  referred,  to  order  and  determine  what  he 
should  think  fit  to  be  done  by  either  of  them  respecting  the  matters  in  dispute. 
X^h  party  was  to  pay  his  own  costs  of  the  cause  and  reference,  and  the  expenses 
r^d741  ^^  the  award  in  equal  moieties ;  *and  power  was  given  to  the  arbitrator  to 
^  ^  enlarge  the  time  for  making  his  award.  The  arbitrator  made  and  pub- 
liahed  his  award,  dated  9th  of  December,  1835,  and,  after  reciting  the  order,  and 
eertnin  enlargements  of  the  time,  he  awarded  as  follows : — "  That  a  verdict  shall 
be  entered  in  the  said  cause  for  the  plaintiff;  and  that  said  George  Burge  shall 
and  do,  on  the  19th  day  of  December  instant,  between  the  hours,"  &c.,  ''  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas  Mortin  or  his  attorney, 
9iy"  &c.,  <<the  suiy  of  260/.  12s.  6d.  of  lawful  money  of  Great  Britain.  In 
witness,''  &c.  A  rule  was  obtained  in  the  next  term,  January  29th,  for  setting 
aside  the  award,  on  the  grounds>  first,  that  the  time  for  making  it  had  not  been 
properly  enlarged ;  and  secondlyi  that  the  award  was  uncertain. 


J 


424  4  Adolphus  &  Ellis.  [974 

Plait  and  CfhanneU  now  showed  cause.  First,  no  objection .  can  be  urged 
which  does  not  appear  on  the  face  of  the  award,  the  application  not  having 
been  made  within  the  first  four  days  of  the  teroa  after  the  award  was  published. 

[LiTTLEDALE,  J.  For  many  years  after  I  came  to  the  bar,  no  objection  of  this 
;ind  was  heard  of.  I  do  not  think  there  is  any  such  rule  on  the  subject  as  the 
plaintiff  would  insist  upon.]  Rawsthom  v.  Arnold,  6  B.  &  C.  629;  See  Macar- 
thur  v.  Campbell,  6  B.  &  Ad.  518 ;  2  A.  &  E.  62;  Allenby  v.  Proudiock,  4  DowL 
P.  C.  54,  shows  the  practice  on  the  subject.  The  award  itself  is  sufficiently  certain, 
when  read  in  connexion  with  the  order  of  reference.  No  discretion  is  given  to 
the  arbitrator  as  to  costs.  Nothing  appears  to  which  his  direction,  for  the  pay- 
ment of  260/.  12s.  6<2.,  can  apply,  except  the  amount  of  the  verdict. 

*  Ogkj  contrk.  The  reference  is  of  the  cause  and  all  matters  of  diffe-  r^j^i 
rence.  The  verdict  was  taken  for  3000/.  Consistently  with  this  award  *-  ^ 
it  mi^ht  be  meant  that  the  verdict  should  stand  for  that  sum,  and  260/.  12i.  6d 
be  paid  for  the  other  matters  in  difference.  If  it  was  to  be  paid  as  recovered 
by  the  verdict,  the  arbitrator  ought  not  to  have  fixed  a  day  for  the  payment. 

Lord  Denman,  C.  J.  I  am  at  a  loss  to  say,  upon  this  award,  whether  the 
arbitrator  meant  that  the  260/.  12s.  6e/.  should  be  substituted  for  the  nominal 
verdict  taken,  or  be  paid  in  respect  of  matters  in  difference.  I  think  the  award 
cannot  be  supported. 

LiTTLEDALE,  J.  The  arbitrator  should  have  stated  for  what  sum  the  verdict 
was  to  be  entered.  He  very  likely  meant  that  it  should  be  for  260/.  12&  Or/.; 
but  that  is  surmise.     The  rule  must  be  absolute.  Rule  absolute.^ 

1  Pattssoh  and  Golxridqs,  Js.,  had  left  the  Court. 


*The  KING  v.  The  LORDS  COMiMISSIONERS  of  the  TREASURY,  ^^^q, 

Majf  7.  ^       ^ 

In  re  SMYTH. 

A  party  to  whom  a  superannuation  allowance  has  been  granted  in  pursuance  of  a  Trea- 
sury minute,  according  to  stat  60  G.  8,  c.  117,  in  respect  of  an  office  held  during 
pleasure,  has  no  vested  interest  in  such  allowance :  but  the  minute  may  be  revoked  at 
will  bv  tlie  Lords  of  the  Treasury. 

Although  such  party  contributed  to  the  superannuation  fxmd  under  stat.  8  G.  4,  c.  118, 
while  the  clauses  as  to  such  contribution  were  in  force. 

Where  a  Treasury  minute  had  been  revoked  under  the  aboTe  circumstances,  this  Court 
refused  a  mandamus  calling  on  the  Lords  of  the  Treasury  to  restore  such  minute  to 
their  books,  and  to  submit  an  application  to  parliament,  in  the  estimates  for  the  cur- 
rent year,  for  a  grant  on  account  of  the  allowance  sanctioned  by  such  minute. 

The  Court  having,  in  Michaelmas  term  last,  made  a  rule  absolute  for  a  man- 
damus to  the  Lords  Commissioners  of  the  Treasury,  to  issue  a  minute,  directing 
Kyment  to  W.  C.  Smyth,  of  his  arrears  of  pension  from  April  5th,  1826,  to 
itober  10th,  1835  (Rex  v.  The  Lords  Commissioners  of  the  Treasury,  p.  286, 
ant^),  a  copy  of  the  rule  was  served  on  the  solicitor  of  the  Treasury,  and  the 
Lords  Commissioners  paid  the  arrears,  and  continued  paying  the  pension  down 
to  the  5th  of  April,  1836.  On  the  9th  of  April,  the  assistant  secretary  of  the 
Treasury  wrote  to  Mr.  Smyth  as  follows : — 

'^  Sir,  The  Lords  Commissioners  of  his  Majesty's  Trea.sury  having  had  before 
them  the  minute  of  this  Board,  of  6th  October,  1826,  in  which  their  Lordships 
expressed  their  opinion  that,  under  the  circumstances  therein  stated,  a  vote 


should  be  submitted  to  parliament  for  granting  to  you  a  retired  allowance 
of  166/.  per  annum,  and  having  also  fully  considered  your  whole  case  and 
oonduot  with  reference  to  your  proceedings  against  the  paymasters  o(  Ei' 
chequer  bills  and  this  board,  I  am  commanded  by  their  Lordships  to  acquaint 
you  thaty  being  of  opinion  that  the  directions  of  that  *minute' should  be  rtajjl 
revoked,  and  Uiat  no  application  should  be  submitted  to  parliament  for  *• 
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a  grant  on  this  account  in  tlie  estimates  for  the  present  year,  their  Lordships 
have  directed  those  estimates  to  be  prepared  accordingly,  omitting  therefrom 
the  sum  heretofore  included  on  account  of  that  allowance. 

«  I  am,  Sir,"  &c. 
In  this  term,  April  26th,  J,  JervU  obtained  a  rule  nisi  for  a  mandamus  to  the 
Lords  Commissioners  to  restore  to  its  place  in  the  minute  book  of  the  Treasury 
the  minute  made  therein  on  or  about  the  6th  day  of  October,  1826,  in  which  the 
then  Lords  of  the  Treasury  expressed  their  opinion  that,  under  the  circum- 
stances therein  stated,  a  yote  should  be  submitted  to  parliament  for  granting  to 
the  said  William  Carmichael  Smyth  a  retired  allowance  at  the  rate  of  166Z.  per 
annum,  and  to  submit  an  application  to  parliament  for  a  grant  on  this  account,  in 
the  estimates  for  the  present  year. 

The  affidavit  of  W.  C.  Smyth,  on  which  the  rule  was  obtained,  set  forth  the 
facts  detailed  on  the  former  application,  down  to  Mr.  Anson's  last  letter,  with 
the  additional  matter  stated  above ;  and  Mr.  Smyth  added  that,  as  long  as  he 
enjoyed  the  office  of  Paymaster  of  Exchequer  bills,  he  regularly  paid  a  portion 
of  his  salary  to  the  superannuation  fund  created  by  stat.  8  G.  4,  c.  113. 

An  affidavit  in  opposition  to  the  rule,  by  Mr.  Unwin,  clerk  in  the  Treasury, 
set  forth  a  minute  of  the  Treasury  board,  of  March  29th,  1886,  in  pursuance  of 
vhich  the  letter  of  April  9th  was  written,  and  which,  after  referring  to  the 
riKra-y  minuto  of  October  6th,  1826  ^for  recommending  *the  grant  of  a  pension 
•■    '  -^  to  Mr.  Smyth),  proceeds  as  follows : — 

"  My  Lords  having  hxWj  considered  the  whole  case  and  conduct  of  Mr.  Car- 
michael Smyth,  with  reference  to  his  proceedings  affecting  the  paymasters  of 
Exchequer  bills,  and  this  board,  their  Lordships  are  of  opinion  that  the  direc- 
tions of  that  minute  should  be  revoked,  and  that  no  application  should  be  sub* 
mitted  to  parliament  for  a  grant  on  his  account  in  the  estimates  for  the  ensuing 
jear,  about  to  be  laid  on  the  table  of  the  House  of  Commons.  My  Lords  have 
therefore  to  desire  that  the  estimates  may  be  prepared  accordingly,  by  omitting 
therefrom  the  sum  heretofore  included  on  account  of  that  allowance.  Acquaint 
Mr.  Carmichael  Smyth  accordingly." 

It  was  also  stated  by  Mr.  Wood,  an  accountant  in  the  Exchequer  bill  office, 
that  all  such  portions  of  Mr.  Smyth's  salary  as  had  been  deducted,  and  contri- 
buted to  the  superannuation  fund,  had,  as  the  deponent  believed,  been  repaid  to 
Smyth  on  or  about  February  8d,  1825,  in  pursuance  of  stat.  5  &.  4,  c.  104,  s.  8. 
Sir  John  Campbell^  Attorney-General  (with  whom  was  Wtghtman\  now 
•bowed  cause,  and  contended  that  the  Court  had  no  authority  to  issue  the  man- 
damus as  prayed.  And  he  referred  to  Smyth  v.  Latham,  1  Cro.  &  M.  547 ;  8 
Tynrh.  509.     The  Court  called  upon 

«/.  Jervis  and  Wdsby  in  support  of  the  rule.  Smyth  v,  Latham,  1  Cro.  k  M. 
547 ;  3  Tyrwh.  509,  decided  that  the  plaintiff  was  removable  at  pleasure  from  his 
r*9791  ^^  ^^  paymaster,  by  the  Lords  '''of  the  Treasury.  But  the  question 
^  ^  here  is  whether,  after  he  has  been  so  removed,  and  a  pension  has  been 
granted  him  pursuant  to  act  of  parliament,  the  Lords  of  the  Treasury  can  strike 
him  off  the  pension  list.  [Lord  Benman,  C.  J.  What  rieht  have  we  to  tell 
toy  man  that  he  shall,  as  a  member  of  parliament,  do  such  and  such  things  ?] 
The  application  is,  that  Mr.  Smyth's  name  may  be  put  into  the  estimates. 
When  they  are  presented,  parliament  will  deal  with  them  as  it  thinks  proper. 
[CoLxaiDOE,  J.  What  power  have  we  to  make  any  one  submit  estimates  at 
^  ?]  Stat.  50  0.  8,  c.  117  (see  stat.  4  &  5  W.  4,  o.  24),  restrained  the  discretion 
formerly  exercised  as  to  the  allowance  of  pensions,  by  the  enactments,  in  section 
1)  for  laying  before  parliament  the  annual  increase  and  diminution,  with  the 
grounds,  and  other  circumstances.  The  exhibiting  of  such  accounts,  with  re- 
spect, among  other  things,  to  the  superannuation  allowances,  became  then  a 
sututory  duty.  Stat.  8  G.  4,  c.  118  (see  stat.  4  &  5  W.  4,  c.  24),  which  directs 
pByments  to  be  made  out  of  salaries,  in  certain  proportions,  to  raise  a  superaq- 
aaatioQ  fund^  reeognises  a  title,  in  the  persons  making  such  payments,  to  the  al- 
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lowances  out  of  the  fand.  Sect.  1  recites  the  neoessity  of  redaeing  some  of  the 
BQpcrannuatioQ  allowances  grantable  by  the  previous  act.  No  statutory  provision 
would  have  been  requisite  for  that  purpose,  if  the  Lords  of  the  Treasury  had  had 
the  discretionary  power  now  contended  for.  The  recital  speaks  of  persons 
''holding  situations  entitling  them  to  have  such  allowances  granted  to  them." 
Sect.  3  enacts  that,  from  and  after  5th  July,  1822,  no  superannuation  allowanoe 
shall  be  granted  unless  by  the  King  in  council,  or  the  Treasury ;  and,  by  sect. 
4,  no  such  grant  is  to  be  made  except  under  certain  ^conditions  as  to  r^oA-i 
age,  certificate  of  infirmity  and  services,  or  service  performed  to  the  satis-  ^  ^ 
faction  of  the  Lords  of  the  Admiralty  or  Treasury,  to  be  testified  by  their 
minute.  Discretion  being  thus  taken  away  as  to  grai^ting  allowances,  it  canoot 
be  supposed  to  continue  as  to  withholding  them.  Sect.  6  requires  an  account 
to  be  made  up  to  every  5th  of  January,  and  laid  before  parliament,  of  the  total 
amount  of  superannuation  allowances  payable  on  the  5th  of  January  preceding, 
the  names  of  persons  receiving  such  allowance  who  have  died  during  the  year, 
and  the  amount  of  allowance  payable  to  every  such  person,  and  the  name  of 
every  person  to  whom  a  superannuation  allowance  has  been  granted  during  the 
year,  and  the  annual  amount  of  such  allowance.  Sections  9  to  12,  which  pro- 
vide for  contributions  to  the  superannuation  fund,  and  for  making  certain 
stated  deductions  for  the  fund  from  all  salaries  in  respect  of  which  superanna- 
ation  allowances  may  be  granted,  show  that  the  legislature  contemplated  a  vested 
right  in  the  allowances.  Where  it  is  intended  to  give  a  discretionary  power, 
that  power  is  given  in  express  words,  as  in  the  latter  clause  of  sect.  14.  It  is 
true  that,  by  stat.  5  G.  4,  c.  104,  the  enactments  of  3  G.  4,  o.  113,  as  to  deduc- 
tions and  contributions  for  a  superannuation  fund,  are  repealed,  and  it  is  ordered 
that  the  contributions  already  made  shall  be  repaid ;  but  that  does  not  take 
away  the  vested  right  which  the  contributors  had  acquired  in  their  allowances. 
The  party  now  applying  has,  therefore,  a  legal  right;  and  he  has  no  remedy  bat 
by  the  present  course.  Unless  his  name  be  in  some  manner  inserted  in  the 
estimates,  his  case  cannot  be  considered  by  parliament.  It  is  the  duty  of  the 
commissioners  to  make  the  minute ;  it  is,  incidentally,  their  duty  to  lay  the 
name  of  the  party  before  parliament,  though  they  may  not  be  *compel-  ptcQQi-i 
lable  to  add  any  statement  of  reasons.  The  grounds  (as  far  as  they  ap-  I-  ^ 
pear)  for  the  proceeding  taken  by  the  Treasury  are  in  part  such  as  the  Court 
has  already  deemed  insufficient  for  withholding  the  pension.  [Patteson,  J. 
We  decided  nothing  in  the  former  case  respecting  the  title  to  this  pension.  We 
held  only  that  the  party  was  entitled  to  have  a  sum  of  money  which  the  Lords 
Commissioners  had  admitted  to  be  in  their  hands  for  his  use.] 

Sir  John  Campbell,  Attorney-General,  contended,  in  answer,  that  the  statutes 
referred  to  were  all  in  restraint  of  the  power  of  the  Grown  to  grant  pensions;  and 
the  pensions  granted  by  the  Crown,  before  those  statutes,  were  during  pleasure, 
not  for  life.     He  also  referred  to  Gidley  v.  Lord  Palmerston,  3  B.  &  B.  275. 

Lord  Denman,  C.  J.  (stopping  Sir  «/.  Campbell),  There  is  not  the  smallest 
foundation  for  this  motion.  The  party  applying  should  have  shown  some  words, 
in  one  of  the  statutes,  requiring  the  Lords  of  the  Treasury  to  do  the  particular 
acts  insisted  upon.  But  he  has  failed  to  point  out  any  such  words.  It  does  not 
appear  that  the  grant  to  which  it  was  resolved,  by  the  minute  of  1826,  to  lay 
before  parliament,  was  not  altogether  a  grant  during  pleasure,  and  revocable  the 
day  after.  If  so,  it  would  be  absurd  to  require  that  the  board  should  recall  the 
act  of  revocatiou,  in  which  they  had  exercised  the  discretion  that  belonged  to 
them.  The  first  branch  of  the  rule  before  us  is,  that  the  Lords  Commissioners 
should  be  called  upon  to  restore  to  the  minute  book  of  the  Treasury,  the  minute 
of  October  6th,  1826,  expressing  their  opinion  *that  a  vote  should  be  rn^^o"] 
submitted  to  parliament  for  granting  Mr.  Smyth  a  retired  allowanoe.  For  ^ 
this  no  ground  is  laid.  The  Lords  Commissioners  had  an  option  then,  to  decide 
whether  or  not  a  vote  on  this  subject  should  be  placed  before  parliament,  it  is 
equally  in  their  discretion  now  to  say  that,  under  present  circumstances,  no  such 
'^  shall  be  submitted.    I  do  not  say  whether  the  Court  has  any  power  to  issue 
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a  mandamus  for  the  purpose  of  interfering  with  the  books  of  the  Treasnrj. 
fiere,  at  any  rate,  it  has  not.  The  second  branch  of  the  rule  is  for  calling  on 
the  Lords  Commissioners  to  submit  an  application  to  parliament  for  a  grant  on 
account  of  this  pension,  in  the  estimates  for  the  present  year.  What  power  we 
bave  to  call  upon  them  to  submit  a  yote  to  parliament,  I  cannot  see.  I  can  draw 
no  such  inference  in  favor  of  the  vested  right  which  has  been  insisted  upon,  from 
the  language  of  stat.  3  G.  4,  c.  113.  The  superannuation  allowance  seems  to  me 
to  be  held  on  the  same  tenure  as  the  office  itself,  namely,  during  pleasure.  I 
eannot  discover  in  the  sixth  section  any  ground  for  requiring  this  vote  to  be  sub« 
mitted.  It  enacts  that  the  total  amount  of  superannuation  allowances  shall  be 
annually  laid  before  parliament;  but  that  does  not  affect  the  question,  what  the 
amount  shall  be?  It  is  not  even  required  that  the  names  of  those  entitled  to 
allowances  shall  be  annually  submitted.  The  names  of  which  the  insertion  is 
required,  are  those  of  the  persons,  receiving  allowances,  who  have  died,  and  the 
persons  to  whom  allowances  have  been  granted,  during  the  year.  At  all  events 
this  does  not  vary  the  tenure  on  which  the  allowance  is  held.  We  cannot  say, 
because  a  person's  name  was  once  held  fit  to  be  submitted  to  parliament  for 
an  allowance,  that  such  allowance  shall  be  submitted  in  the  estimates  now. 
r^g31  ^^^^®  reasons  render  it  unnecessary  to  enter  into  more  general  con- 
■-  ^  siderations,  which  also  might  possibly  furnish  an  answer  to  the  present 
application. 

LlTTLSDALB,  J.  I  am  of  opinion  that  there  was  no  vested  right  in  this  casCi 
and  that  the  minute  of  1826  left  the  Lords  Commissioners  at  liberty,  in  a  future 
year,  to  retain  or  to  strike  out  the  name  of  the  party.  And,  even  if  they  were 
eompellable  to  restore  the  minute,  that  would  not  accomplish  the  object  con- 
templated, unless  the  party's  name  were  submitted  to  parliament,  which  must 
be  done,  if  at  all,  under  stat.  3  G.  4,  o.  113,  s.  6.  But  that  section  would  not 
compel  the  Lords  Commissioners  to  mention  this  party's  name,  even  if  the 
minute  were  restored.  We  have  no  authority  to  require  that  they  shall  submit 
the  proposition  suggested. 

Patteson,  J.  The  application  is  extraordinary^  and  the  party  has  failed  to 
lay  any  foundation  for  it.  No  clause  of  any  act  has  been  cited,  to  show  that  an 
allowance  of  this  kind,  once  granted,  is  to  continue  for  life.  It  is  held  by  the 
same  tenure  as  the  office  itself  was,  namely,  during  pleasure.  And,  if  the  minute 
conferring  the  pension  did  not  give  a  vested  interest,  none  could  be  acquired  by 
contributing  to  the  superannuation  fund.  As  to  t|^e  latter  part  of  the  motion, 
there  is  nothing  to  show  that  the  Lords  Commissioners  have  not  done  all  that  is 
required  of  them  by  stat.  3  G.  4,  c.  113,  s.  6;  and  there  is  no  pretence  for  calling 
upon  them  to  make  the  proposed  application  to  parliament.* 

Rule  discharged.' 

'  CoLBEiDOB,  J.,  had  left  the  Court  '  See  the  next  two  oases. 


r^Q  .T  rrhe  KING  V.  The  LORDS  COMMISSIONERS  of  the  TREASURY. 
[^8^3  May  7. 

In  re  HANB^  Gent.,  One,  &o. 

Under  stats.  60  6.  8,  o.  117,  and  8  G.  4,  o.  118,  the  Lords  of  the  Treasury  were  not  an* 
thoriied  to  grant  retired  allowances  for  life.  A  grant  of  snch  allowance  made  by  them 
In  general  terms,  was  subject  to  the  discretion  of  parliament  voting  the  supplies  from 
year  to  year,  and  was  revocable  by  the  Lords  of  Treasury. 

And,  where  the  Lords,  after  granting  such  allowance  on  the  abolition  of  an  o£Bce,  had 
reTohed  the  grant,  but  the  allowance  had  been  erroneoasly  inserted  in  the  estimates  of 
the  year,  voted  by  parliament,  and  included  in  the  appropriation  act,  this  Court  refused 
to  inquire  into  the  propriety  of  the  revocation,  and  would  not  grant  a  mandamus  to  the 
Lords  for  payment  of  the  arrears,  it  being  proved  that  the  sum  so  voted  had  never  come 
Into  their  hands,  and  had  been  newly  appropriated  by  a  later  act  of  parliament. 

A  BULK  nisi  was  obtained  in  this  term,  for  a  mandamus,  calling  upon  the 
Lords  Commissioners  of  the  Treasury  to  issue  a  Treasury  minute  or  authority  to 
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the  Lords  Commissioners  of  the  Admiralty,  the  treasurer  of  the  navy,  or  other 
proper  officer,  directing  or  authorizing  him  or  them  to  pay,  or  cause  to  be  paid, 
to  Robert  Hand,  the  arrears  of  his  pension  or  retired  allowance  of  240/.  per 
annum,  from  the  25th  of  December,  1832,  to  the  25th  of  March,  1836,  as  granted 
to  him  by  the  Lords  Commissioners  of  Admiralty. 

By  Mr.  Hand's  affidavit,  it  appeared  that  the  office  of  sealer  to  the  great  seal 
was  granted  to  him,  subject  to  an  existing  life  estate,  by  the  Lord  Chancellor,  in 
1801,  and  confirmed  to  him  by  patent,  to  be  exercised  by  himself  or  by  deputy, 
for  his  life ;  and  that  he  entered  upon  the  office,  and  into  the  receipt  of  the  fec3 
and  emoluments,  in  1810.  In  1805,  before  the  date  of  the  patent,  he  was  ap- 
pointed clerk  in  the  navy  pay-office,  an  employment  which  required  his  constant 
attendance.  The  affidavit  then  mentioned  the  passing  of  stat.  6  G.  4,  e.  113,  ''to 
amend  an  act  passed  in  the  fiftieth  year  of  his  late  Majesty,  for  directing  that 
accounts  of  increase  and  diminution  of  public  salaries,  pensions,  and  allowances, 
should  be  annually  laid  before  ^parliament,  and  for  segulating  and  con-  1-^05-1 
trolling  the  granting  and  paying  such  salaries,  pensions,  and  allowances  3"  ^  ^ 
and  it  set  out  sect.  1  of  the  act,  regulating  the  future  amount  of  superannuation 
allowances,  and  several  other  sections  (sects.  2  to  7,  and  secta.  10,  12,  and  15), 
fixing  the  amount,  &c.,  of  such  allowances,  and  establishing  a  fund  for  paying 
them,  by  contributions  and  deductions  from  salaries.  The  Navy  Pay  Office  was 
one  of  the  departments  included  (by  schedule)  in  these  provisions.  The  affidavit 
also  referred  to  sects.  1  and  3  of  stat.  5  G.  4,  c.  104,  which  repealed  the  former 
enactments  as  to  contribution  from  salaries,  and  directed  that  all  contributions 
and  deductions  made  under  the  previous  act,  should  be  refunded.  None,  how- 
ever, had  been  made  from  Hand's  salary.  In  August,  1832,  the  Lords  of  the 
Admiralty,  having  determined  on  placing  several  clerks  of  the  Navy  Pay  Office, 
and  among  them,  Mr.  Hand,  on  superannuation  allowances,  gave  him  notice  that, 
in  consequence  of  the  consolidation  of  the  civil  departments  of  the  navy,  and  the 
abolition  of  his  office,  his  services  were  no  longer  required,  and  they  had  granted 
him  *'a  pension  of  240/.  per  annum.''  Hand  ceased  to  be  a  clerk  from  the  date 
of  the  notice.  His  full  salary,  till  that  time,  was  400/.  a  year.  In  the  navj 
estimates,  laid  before  parliament  the  next  year  (ordered  to  be  printed,  February 
18S3\  the  pension  granted  to  Hand  was  inserted  under  the  head  ''Civil  Pen- 
sions and  Allowances,"  among  "Pensions  granted  on  Reduction  of  Office."  It 
was  stated  as  follows : — 

Served  Tears.  PenaioiL 

"Robert  Hand,  clerk        ....        27        -        -        £240." 

By  an  appropriation  act,  3  &  4  W.  4,  c.  96,  passed  August  29th,  1833,  it 
was  enacted,  in  sect.  10  (which  ^with  others  of  the  same  act,  was  referred  rMggi 
to  in  the  affidavit),  that  out  of  the  supplies  granted  to  his  Majesty  in  the  ^ 
then  session  of  parliament  there  should  be  issued  and  applied  any  sum  or  sums 
of  money,  not  exceeding  220,342/.,  to  defray  the  charge  of  civil  pensions  and 
allowances  which  should  come  in  course  of  payment  during  the  year  ending 
March  Elst,  1834.  And,  by  sect.  20,  that  the  supplies  provided  (as  in  the  act 
before  mentioned),  "  shall  not  be  issued  and  applicKl  to  any  use,  intent,  or  par- 
pose  whatsoever  other  than  the  uses,  intents,  and  purposes  before  mentioned,  or 
for  the  other  payments  directed  to  be  satisfied  thereout  by  any  act  or  acts,  or  any 
particular  daase  or  clauses  for  that  purpose  contained  in  any  other  act  or  acts 
of  this  session  of  parliament"  Hand  received  the  pension  from  the  time  of  his 
retiring  from  the  Navy  Pay  Office  till  the  discontinuance  of  the  pension  as  after 
•Uted. 

Bj  stat  1  ft  2  W.  4,  c.  56  r"to  establish  a  Court  in  Bankruptcy"),  the 
Lonfs  of  the  Treasury  were  enabled  Tsect.  53)  to  grant  eompensation  to  certain 
officers  of  the  Lord  Chancellor  and  or  the  Court  of  Chancery,  whose  fees  woald 
be  abolished  by  the  operation  of  the  act.  The  office  of  sealer  to  the  great  seal, 
which  Hand  held  then  and  at  the  time  of  the  present  application,  was  among 
those  included  in  this  enactment;  and,  in  pursuance  of  it,  the  Lords  of  the 
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Treasury,  bj  a  mioute  of  January  24thy  1833,  awarded  to  Hand  449^.  per  an- 
num 80  long  as  he  should  continue  in  office,  the  said  annuity  or  compensation  to 
commence  from  January  11th,  1832. 

In  March,  1833,  Hand  received  a,  letter,  addressed  to  him  by  direction  of  the 
liords  of  the  Treasury,  wherein,  after  noticing  the  last-mentioned  grant,  they 
r*9871  ^^^^  ^^^^y  adverting  to  the  fact  of  his  holding  the  said  office  of  ^sealer, 
*-  -^  amounting  in  emolument  to  700^.  per  annum,  they  had  thought  proper 
to  direct  the  Lords  of  the  Admiralty  to  discontinue  the  annual  payment  of  240Z. 
per  annum  made  to  him  from  the  Navy  Pay  Office.  From  the  date  of  that  let- 
ter. Hand  received  no  further  payment  on  account  of  the  last-mentioned  annuity ; 
and  he  now  stated  that  he  was  informed,  and  believed,  ^'  that  from  time  to  time 
sufficient  sums  of  money  have  been  voted  by  parliament  to,  and  received  by, 
government,  to  be  appropriated  for  tho  payment  of  civil  pensions  granted  by  the 
authority  of  government,  out  of  which  they  could  provide  for  and  pay  to  him, 
this  deponent,  the  arrears"  of  the  last-mentioned  annuity,  ^^  without  prejudice 
to  the  other  demands  on  the  public  service."  And  that  the  pension  of  449/. 
was  granted  for  life  without  qualification,  and  solely  as  a  compensation  for  the 
fees  of  which  Hand  was  deprived  by  the  establishment  of  the  Court  of  Eevicw. 

On  the  2d  of  December,  1835,  Hand  presented  a  memorial  to  the  Lords  of  the 
Treasury,  praying  that  they  would  reconsider  his  claim,  and  order  the  arrears  of 
his  pension  to  be  paid,  and  the  payments  continued  for  the  future,  or  that  they 
would  refer  the  case  to  the  law  officers  of  the  Crown.  The  answer  was,  that  it 
did  not  rest  with  the  Treasury  Board  to  direct  compliance  with  the  prayer  of  the 
memorial  for  payment  of  the  pension.  Hand  afterwards  presented  a  memorial 
to  the  Lords  of  the  Admiralty,  stating  the  above  facts,  and  ending  with  a  similar 
prayer  to  the  above.  The  answer  was,  that  the  Lords  of  the  Admiralty  did  not 
admit  the  claim,  and  had  no  funds  in  their  possession  which  they  could  legally 
apply  to  meet  it. 

r^881  ^^  opposition  to  the  rule,  Mr.  Briggs,  accountant-general  *of  the 
I-  ^  n^yjf  deposed  that  it  was  part  of  his  duty  to  prepare,  for  the  purpose  of 
being  laid  before  parliament,  the  estimates  of  moneys  required  for  the  service  of 
the  naval  department  of  the  kingdom  for  each  financial  year,  which  is  computed 
from  March  31st:  that  in  such  estimates  the  amount  of  the  sums  voted  in  the 
estimates  of  the  preceding  year  for  superannuations  and  pensions  is  stated  under 
their  respective  heads,  and  abatements  made  therefrom  to  the  amount  of  such 
like  allowances  as,  during  the  preceding  year,  have  ceased  to  be  payable,  by 
death  or  otherwise  :  that  in  the  account  annually  laid  before  parliament,  as  re- 
quired bj  Stat.  2  W.  4,  c.  40,  relating  to  the  civil  departments  of  the  navy 
(s.  30),  the  balance  is  stated  between  the  sum  appropriated  to  each  head  of  ser- 
Tioe  for  the  preceding  year,  and  the  sum  expended  under  such  head  of  service, 
which  balance  is  afterwards  reported  to  the  Lords  of  the  Treasury,  in  order  that 
it  may  be  made  available  as  part  of  the  ways  and  means  of  the  ensuing  financial 
year :  that  the  deponent  was,  by  an  order  of  the  Lords  of  the  Admiralty,  dated 
August  2d,  1832,  directed  to  pay  Hand  the  pension  of  240/. ;  and  that,  by  an 
order  from  them  of  February  Ist,  1833,  he  was  directed  to  cease  paying  it,  and 
it  was  accordingly  discontinued  :  that  the  estimates  are  prepared  in  January  of 
each  year,  and  that  the  account  therein  contained,  of  the  amount  of  pensions 
which  have  ceased,  is  made  up  to  the  31st  of  December  preceding;  and  that  con- 
sequently, notwithstanding  the  last-mentioned  order,  the  amount  of  Hand's  pen- 
sion of  240/.  was  reckoned  in  the  estimates  for  the  financial  year,  beginning  April 
lot,  1833,  and  was  included  in  the  vote  of  parliament  for  that  year }  but  Uiat 
r^891  ^^^  pex^8ion  has  not  been  included  in  any  subsequent  ^estimate,  nor  any 
I-  ^  money  voted  or  appropriated  by  parliament  to  answer  it :  and  that,  al- 
though sufficient  money  was  appropriated  for  the  payment  of  such  pension  from 
March  31st,  1833,  to  March  31st,  1834,  yet  the  amount,  being  unpaid,  formed 
part  of  the  sum  of  168,579/.,  which  was  placed  at  the  disposal  of  the  Lords  of 
the  Treasury  in  February,  1835,  and  became  no  longer  available  to  or  disposable 
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said  estate  or  interest,  by  the  making  of  any  such  cut,  sinice,  bridge,  road,  or 
other  work,  every  such  person  or  persons  shall  be  compensated  by  the  said 
company  for  such  injury ;  and  such  compensation  shall,  in  ea«e  of  disagree- 
ment, be  ascertained  by  a  jury  in  the  manner  herein  directed  for  ascertainine 
the  value  of  premises  to  be  taken  by  the  said  company,  under  the  authority  and 
for  the  purposes  of  this  act." 

William  Hartree  and  Ann  Lammiman  are  the  surviving  trustees  under  oer- 
tain  indentures  of  lease  and  release  ('dated  the  18th  and  19th  of  April,  1828), 
of  the  fee-simple  of  a  public  house  called  The  Wheat  Sheaf :  and  Ann  Lammi- 
man is  the  occupier  and  tenant  for  life  of  the  sud  public  house,  and  carries  on 
the  trade  of  a  victualler  therein. 

The  messuage  is  included  in  the  first  schedule  to  the  act  9  G.  4,  c.  cxvi., 
and  is  situate  at  the  comer  of  Star  Street,  and  of  another  street  called  Lower 
Turning.  Star  Street  ran  to  the  southward  from  the  premises  in  question  to 
Wapping  Wall.  Lower  Turning  was  carried  on  to  the  westward,  by  a  street 
called  Milk  Yard,  to  New  Gravel  Lane ;  and,  to  the  eastward  (before  the  mak- 
ing of  the  works  executed  under  this  act),  by  a  continuation  called  Brewhouae 
Yard  (now  destroyed),  *to  another  street,  forming  a  farther  oontinu-  ri^i^^l 
ation  to  the  eastward,  called  Lower  Shadwell.  From  the  line  of  streets  ^  ^ 
comprising  Milk  Yard,  Lower  Turning,  and  Brewhouse  Yard,  there  ran  (until 
the  making  of  the  last-mentioned  works),  four  streets  to  the  northward,  viz.. 
Farmer  Street,  Shakspeare's  Walk,  Great  Spring  Street,  and  Fox's  Lane,  giv- 
ing access  to  carriages  and  horse  and  foot  passengers,  by  various  lines  (de- 
scribed in  the  case  and  in  a  plan  annexed)  from  Star  Street,  and  the  pro- 
mises now  in  question,  to  New  Gravel  Lane  on  the  west,  and  Shadwell  High 
Street  on  the  north.  Star  Street  was  a  much  frequented  thoroughfare  irom 
Shadwell  High  Street,  southward,  to  Wapping  Wall  and  the  Thames. 

The  London  Dock  Company,  in  pursuance  of  the  last-mentioned  act,  pur- 
chased lands  and  a  great  number  of  houses  and  buildings,  which  they  pulled 
down ;  and  made  a  new  entrance  to  their  docks,  consisting  of  a  cut  with 
locks  and  other  works.  The  cut  ran  from  east  to  west,  to  the  north  of 
Milk  Yard  and  Lower  Turning,  and  parallel  to  them,'  passing  opposite  to  the 
premises  now  in  question.  It  was  enclosed  by  a  paling,  which  ran  at  the 
average  distance  of  twenty- two  feet  from  the  north  side  of  those  premises. 
The  houses  forming  the  north  side  of  Milk  Yard  and  of  Lower  Turning  had 
been  pulled  down  by  the  company,  in  execution  of  stat.  39  &  40  G.  3,  c.  47, 
before  1813 :  the  paling  stood  in  part  upon  the  ground  thus  left  vacant. 
Two  bridges  were  made  over  the  cut,  at  New  Gravel  Lane  and  Fox's  Lane,  and 
at  distances  (as  appeared  by  the  plan)  of  300  or  400  feet,  east  and  west  of 
the  Wheat  Sheaf. 

*The  consequences  of  these  alterations  were  stated  as  follows : —  r«i  Agi 
That  the  premises  in  question  were  no^  confined  to  only  one  approach  I-  -' 
from  the  north  by  New  Gravel  Lane ;  that  the  company  had,  in  effect,  stopped 
up  Farmer  Street,  Shakspeare's  Walk,  and  Great  Spring  Street  at  their  sdCilh- 
em  extremities,  and  Lower  Turning  at  the  east  (those  streets  being  intercepted, 
at  the  points  mentioned,  by  the  cut  and  paling)  ;  and  that,  by  reason  thereof, 
the  occupiers  of  the  premises  in  question  could  not  pass  from  Star  Street  aioog 
Shakspeare's  Walk,  or  get  into  Farmer  Street  or  Great  Spring  Street,  or 
approach  Shadwell  High  Street  through  any  of  those  streets,  wiuiout  taking 
a  circuitous  route  by  one  of  the  above-mentioned  bridges.  And  that,  in 
consequence  of  the  pulling  down  of  houses  and  buildings  under  the  present 
act,  and  the  destruction  of  streets,  courts,  lanes,  and  alleys,  the  said  Ann 
Lammiman,  as  the  occupier  of  the  said  public  house  and  premises,  ^'lost 
several  customers  who  were  inhabitants  of  houses  so  pulled  down,  and  in  the 

*  It  did  not  continue  in  a  parallel  line  to  Lower  Turning,  but  made  a  bend  to  the 
southeast,  so  that  the  paling  after-mentioned  cut  off  the  line  of  that  street  on  the  east- 
ward. 
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posing  the  fonner  decision,  in  &yor  of  Mr.  Smyth,  <  to  he  maintainable,  it  differs 
entirely  from  the  present,  becanse  there  the  money  claimed  was  in  the  hands  of 
the  Lords  of  the  Treasury,  and  they  sought,  before  paying  it,  to  impose  a  con- 
dition which  the  Court  thought  improper.  Here  there  are  no  funds.  As  to 
the  year's  pension  actually  voted  by  parliament,  if  a  right  to  it  did  at  any 
1^9921  *^^^^  exist,  it  was  taken  away  by  the  appropriation  act,  5  &  6  W.  4, 
^  -^  c.  80,  which  made  it  a  part  of  the  ways  and  means  for  the  y^ar  ending 
in  1836.  Stat.  4  and  5  W.  4,  o.  24  repeals  stat.  3  O.  4,  c.  113,  but  is 
similar  in  many  of  its  provisions;  and  in  sect.  22,  it  recognises  the  power  of 
government  to  make  a  diminution  in  the  number  and  amount  of  retired  allow- 
ances. 

Sir  W.  W.  FoUeti  and  J.  JerviSf  contrk  The  clerkship  to  which  Mr.  Hand 
had  been  appointed  in  the  Navy  Pay  Office  was  abolished  when  he  had  served 
twenty-seven  years,  and  was  willing  to  continue  his  service.  He  was  then  en- 
titled, under  the  acts  regulating  pensions,  to  the  retired  allowance  which  was 
granted  him.  He  held  also  a  grant  for  life  of  the  office  of  sealer  to  the  great 
seal ;  that  was  among  certain  offices  which  were  subjected  to  loss  of  fees,  for 
which  loss  the  legislature,  by  stat.  1  &  2  W.  4,  c.  56,  directed  compensation 
to  be  made;  and,  the  profits  being  ascertained,  a  compensation  was  granted 
accordingly.  This  grant  affords  no  ground  in  justice  for  taking  away  the  other. 
The  compensation  to  Mr.  Hand,  as  sealer,  was  in  respect  of  emoluments  which 
he  derived,  not  from  the  Grown,  but  from  suitors.  Then,  as  to  the  right  of 
this  Court  to  interfere.  The  pension  of  240/.  was  granted  by  a  Treasury  war- 
rant, pursuant  to  statutes  50  G.  3,  o.  117,  and  3  Q,  4,  c.  113.  Before  those 
acts,  the  King  might  have  charged  his  revenue  with  a  pension  for  life.  There 
is  nothing  in  the  acts  to  show  that  a  pension  granted  as  this  was,  in  general 
terms,  was  revocable,  more  than  it  formerly  would  have  been.  It  is  said  that 
the  office  was  held  at  pleasure,  and  that  therefore  so  is  the  pension ;  but  there 
piAQQ-i  is  nothing  to  support  this  latter  position.  At  least,  if  *the  pension  be 
*-  -'at  pleasure,  it  is  not  at  the  pleasure  of  the  Lords  of  the  Treasury.  By 
stat.  3  0.  4,  c.  113,  the  Lords  of  the  Treasury  are  empowered  to  fix  the 
amount  of  allowance  to  be  granted,  in  the  first  instance :  that  is  the  extent  to 
which  they  may  exercise  a  discretion.  By  s.  6  of  that  act,  an  account  is  to  be 
made  up  to  the  5th  of  January  in  each  year,  ^<  specifying  the  total  amount  of 
superannuation  allowances  payable  under  the  provisions  of  this  act  in  each  de- 
partment, on  the  5th  day  of  January  in  the  preceding  year,  the  name  of  every 
person  receiving  such  allowance  who  may  have  died  in  the  course  of  the  year, 
together  with  the  annual  amount  of  the  allowance  which  was  payable  to  such 
person,  and  also  the  name  of  every  person  to  whom  a  superannuation  allowance 
may  have  been  granted  in  the  course  of  the  year,  and  the  annual  amount  of 
such  allowance ;  and  such  account  shall  be  laid  before  parliament  on  or  before 
the  25th  day  of  March  in  each  year,"  &o.  Thus  the  name  of  the  person,  to 
whom  an  allowance  has  been  granted,  is  to  be  laid  before  parliament  when  the 
grant  takes  place,  but  not  again  till  his  death;  and  a  direction  is  given  for 
informing  parliament  of  pensions  ceasing  by  death,  but  not  of  pensions  discon- 
iinned.  It  is  therefore  contemplated  that  the  allowance,  once  granted,  shall 
continue  during  the  party's  life.  There  is  no  reason  for  supposing  that  pen- 
sions, which  are  compensations  for  past  services,  were  meant  to  be  discretionary. 
As  to  the  particular  claim  in  this  case,  two  questions  arise.  First,  as  to  the 
som  actually  voted  and  appropriated  in  1833.  That  was  a  grant  made  by 
parliament  for  an  express  purpose,  and  by  sect.  20  of  the  appropriation  act  of 
p^QQA-]  ^^  y<^^  i^  ^  enacted,  that  the  supplies  thereby  granted  *shall  not  be 
I-  ^  applied  to  any  purpose  other  than  those  mentioned  in  the  act,  or  in  any 
other  act  of  that  session.  That  takes  away  any  discretionary  power  that  might 
be  rappoaed  to  exist  under  stat.  8  0.  4,  o.  113,  of  diminishing  the  allowance. 
Secondly,  as  to  the  amount  claimed  for  the  subsequent  years,  it  is  said  that  no 

^  Rex  0.  The  Lords  of  the  Treasury,  ant%,  p.  286. 
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meDtioned  in  the  case,  have  done  that  which,  bat  for  the  statute^  they  oonld  not 
have  done;  and  the  intention  of  the  legislature  was  that,  in  80  proceeding,  they 
ahoald  not  eojoy  the  protection  of  the  act  without  making  a  recompense  to  the 
parties  injured,  and  who,  if  the  act  had  not  passed,  would  have  had  a  remedy  by 
action  or  indictment.  [Coleridge,  J.  Suppose,  without  obtaining  an  act  of 
parliament,  they  had  bought  the  soil.]  If  they  had  then  destroyed  the  ways 
over  it,  the  present  claimants  might  have  recovered  for  the  particular  damage 
resulting  to  them,  as  in  Wilkes  v.  Hungerford  Market  Company,  2  New  Ca.  281. 
There  the  defendants,  in  completing  some  buildings  under  the  Hungerford 
Market  Act,  11  G.  4,  and  1  W.  4,  c.  Ixz.  (local  and  personal,  public),  had 
obstructed  a  highway,  not  by  the  buildings  which  they  were  authorised  to  erect, 
but  by  a  hoard  which  they  kept  up  for  an  unreasonable  time,  and  had  thereby 
not  only  interfered  with  the  public  right  of  passage,  but  injured  the  plaintiff  in 
his  trade ;  and  on  this  latter  account  it  was  held  that  he  might  maintain  an 
action.  Wiggins  v,  Boddington,  3  C.  &  P.  544,  shows  that,  if  parties  ezerdsing 
a  power  given  by  statute  use  it  excessively  and  unreasonably,  an  individual  may 
recover  tor  damage  thereby  occasioned  to  him. 

If  sect.  89,  of  the  act  now  in  question,  does  not  apply  to  the  present  case,  it 
would  be  difficult  to  say  precisely  what  were  the  injuries  against  which  it  was 
meant  to  provide ;  and  it  might  even  be  contended  that,  if  the  *cut  had  r4t|<T21 
been  brought  close  to  these  premises,  and  every  way  to  them  stopped,  ^  "^ 
no  compensation  could  have  been  claimed. 

Sir  F,  PoUockj  contrk.  It  cannot  be  correct  to  say  that  every  person  who 
suffers  a  diminution  in  the  pecuniary  value  of  his  estate  by  the  company's  works 
is  entitled  to  compensation  under  sect.  89.  If  it  were  so,  then,  if,  under  an  act 
containing  such  a  clause,  a  new  street  were  built  in  the  same  situation  relaUvelj 
to  an  old  one  as  Regent  Street  to  Bond  Street,  an  inhabitant  of  the  old  street 
might  demand  compensation  for  injury  to  his  estate  and  interest.  So  the  shop- 
keepers on  the  south  side  of  St.  Paul's  churchyard  might  claim  satisfaction 
under  such  a  clause,  if  the  north  side  were  to  be  throvm  entirely  open.  [Patte- 
SON,  J.  Opening  a  rival  way  is  not  the  same  as  stopping  up  an  existing  one. 
Lord  Denman,  C.  J.  The  injury  there  is  accidental;  here  is  a  direct  exchisio& 
from  access.  Colebidoe,  J.  No  act  of  parliament  would  be  necessary  for 
the  opening.  Pattebon,  J.  There  is  no  right  to  a  monopoly  of  busioess  on 
the  south  side  :  but  here  there  was  a  right  to  the  access.]  According  to  the 
argument  for  these  claimants,  the  possibility  that  a  man  might  establish  a  pub- 
lic house  on  his  land  would  give  him  a  title  to  recompense  for  a  diminution  of 
its  pecuniary  value.  The  intention  in  sect.  89,  was  to  guard  the  company 
against  capricious  and  unlimited  demands,  on  account  of  matters  in  which  par- 
ties had  no  vested  right,  and  which  formed  no  part  of  their  estate  or  interest  in 
the  land,  like  the  advantages  lost  in  the  supposed  cases  of  Regent  Street  and 
St.  Paul's  churchyard.  Sect.  54  expressly  includes  every  kind  of  injury  or 
damage ;  sect.  89  is  limited  by  *the  words  '<  in  his  estate  or  interest;"  r^jy^i 
and  the  injuries  for  which  it  provides  are  such  as  accrue  "  by,"  and  not  |- 
^'in  consequence  of,"  the  making  of  any  such  cut,  &c. ;  and  nothing  is  said 
there  of  good-will.  Two  injuries  are  alleged  here  as  grounds  of  the  claim ;  the 
destruction  of  buildings  and  the  stoppage  of  ways.  The  first  head  of  complaint 
is  clearly  within  the  principle  of  the  decision  in  Rex  v.  The  Commissioners  of 
the  Nene  Outfall,  9  B.  &  C.  875,  where  it  was  held  that  a  rector  could  not  de- 
mand compensation  for  loss  in  consequence  of  land  being  made  no  longer  pro- 
ductive of  tithe.  No  injury  is  done  here  to  the  estate  in  fee,  or  for  life.  The 
property  is  not  said  to  be  damaged,  except  as  a  public  house ;  and  injury  in 
that  respect  can  be  only  matter  of  good-will.  As  to  the  stopping  of  ways,  a 
party  sustaining  damage  individually  by  that  proceeding,  if  it  fa«  not  authorised 
by  law,  may  maintain  an  action,  as  where  a  ditch  is  maide  across  the  way,  by 
which  a  man's  leg  is  broken ;  but  his  right  in  that  respect  does  not  depend 
upon  his  having  a  house  in  the  neighborhood.     The  way  is  no  part  of  his  estate 
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liords  of  the  Treasury  had  power  to  make  a  grant  for  life  of  the  pension  clainied. 
It  appears  to  me  that  they  could  not;  and  therefore  the  foundation  of  the  claim 
fails.  The  office  was  abolished  by  a  competent  authority.  The  compensation 
was  not  made  by  way  of  bargain.  The  abolition  was  complete;  and  it  was  for 
the  Lords  of  the  Treasury  to  give  an  equitable  compensation.  It  appears  that 
they  made  a  warrant  for  that  purpose;  and,  if  they  bad  power  to  grant  a  pension 
for  life,  there  might  be  ground  for  the  position  that  they  had  done  so;  but  I  do 
not  find  anything  in  the  acts  of  parliament  to  give  them  such  a  power.  Mr. 
Hand  was  told,  in  August,  1882,  that  he  would  receive  a  pension  in  lieu  of  the 
emoluments  of  the  office  he  then  held;  that  is,  that  the  amount  of  such 
praoTi  ^pension  would  be  included  in  the  estimates  laid  before  parliament  in  the 
^  -*  following  year.  That  was  done;  but  early  in  1833  it  was  revoked.  We 
have  no  right  to  inquire  whether  there  was  reasonable  ground  for  such  a  pro- 
ceeding. He  was,  in  fact,  told  that  it  would  take  place.  The  grant  to  him  of 
240/.  was  indeed  included  in  the  estimates  for  1833-4,  and  voted  by  parliament; 
but  I  think  it  has  been  satisfactorily  explained  that  that  was  a  mistake,  that  the 
sum  did  not  ent«r  into  account  as  paid,  and  that  the  240^.  was  altogether  ex- 
cluded ft'om  the  estimates  of  the  following  year.  And  then  it  appears  that  an 
unappropriated  amount,  of  which  this  formed  part,  was  subsequently  disposed  of 
as  part  of  the  ways  and  means.  There  being  no  power  to  grant  this  pension  for 
life,  the  vote  of  parliament  did  not  bind  the  Treasury  to  continue  it,  but  only 
gave  power  to  the  Crown  to  do  so;  and  the  sum  has  now  been  voted  to  another 
purpose. 

LiTTLEDALE,  J.  The  Lords  of  the  Treasury  had  no  funds  fo^  this  pension 
but  such  as  might  be  voted  by  parliament ;  they  could  only  authorize  a  party  to 
receive  an  allowance  for  life  if  such  vote  should  pass,  and  so  long  as  parliament 
should  continue  such  vote.  As  a  pension,  they  had  no  power  to  grant  it,  nor 
funds  to  charge  it  upon.  After  they  had  made  this  grant,  they  for  some  reason 
thought  proper  to  revoke  it.  The  estimates  were  by  that  time  made  up ;  and, 
in  consequence,  this  sum  was  included  in  the  parliamentary  grant  for  the  year. 
Bat  it  is  explained  that  the  amount  was  afterwards  thrown  into  the  general 
fund  applicable  to  other  services,  and  never  reached  the  Lords  of  the  Treasury 
for  the  purpose  in  question.  Under  these  circumstances  we  cannot  grant  a 
mandanus. 

r*0d81  *P^T^E80N,  J.  1  am  of  the  same  opinion.  I  do  not  think  we  ought  to 
I-  ^  inquire  whether  the  Lords  of  the  Treasury  were  right  or  not  in  revoking 
the  warrant  for  this  pension.  There  is  nothing  in  the  acts  of  parliament  enabling 
them  to  grant  a  pension  specifically  for  life.  It  is  contended  that  a  mere  mnt 
would  operate  to  that  extent  by  implication.  Perhaps  the  legislature  contemplated 
that  the  allowances,  when  granted,  would  so  continue ;  but  there  is  no  enact- 
ment to  that  eflfeet.  The  employment  which  this  party  had,  as  a  clerk  in  the 
Navy  Pay  Office,  was  scarcely  an  office  at  all ;  but,  at  any  rate,  We  cannot  say 
that,  because  a  pension  was  granted  in  respect  of  it,  that  pension  was  for  life. 
The  pension  was  paid  prospectively  from  August,  1832,  and  had  been  revoked 
before  it  was  voted  by  parliament.  Even  if  the  Lords  of  the  Treasury  had 
power  to  grant  a  pension  for  life,  there  was  nothing  in  the  circumstances  of  this 
grant  to  render  it  irrevocable.  The  appearance  of  Mr.  Hand's  name  in  the  es- 
timate for  1883-4,  and  the  want  of  any  statement  on  the  subject  in  the  later 
estimates,  have  been  explained.  And,  if  he  was  not  entitled  to  claim  this  al- 
lowance for  the  year  in  which  it  was  voted,  h,  fortiori  he  cannot  claim  it  for  a 
subseqaent  year.^  Rule  discharged.* 

1  CoLiaiDOi,  J.  had  left  the  Court.  '  See  the  next  ease. 
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"•"Ex  parte  SARAH  £AST£R  RICKETTS,  Administratrix  of  BEYAN.  rmm 

May  9.  ™^J 

DedaotionB  baTing  been  made  from  a  naval  officer's  half-pay  in  pursaance  of  a  genertl 
order  fh>m  the  Admiralty,  application  was  made  on  hia  behalf  to  have  the  amoont  of 
suoh  dednotions  restored,  and  the  Lords  of  the  Admiralty  stated,  in  answer,  that  thej 
had  given  directions  for  restoring  it  Afterwards  they  retracted  this  consent,  pviog 
as  a  reason  that  it  would  subject  them  to  many  similar  applications.  After  the  offioer's 
death,  his  administratrix  moved  for  a  mandamus  to  the  Lords  of  the  Admiralty  to  re- 
store the  deducted  sums,  on  the  ground  that  they  had  admitted  the  right  to  them  and 
the  possession  of  applicable  f^nds. 

Held,  that  there  was  no  vested  right  in  the  half*pay,  entitling  the  administratrix  to  a 
mandamuo. 

J.  Jervib  in  this  term  (April  16th)  moved,^  for  a  rale  to  show  cause  vby  ft 
mandamus  should  not  issue  calling  on  the  Lords  of  the  Admiralty  to  make 
an  order  for  the  payment  of  394^.  arrears  of  half-pay  of  Lieutenant  Bevan  de- 
ceased, to  his  administratrix  Sarah  Easter  Ricketta.  It  appeared  by  affidavit 
that,  from  1818  to  1831,  Lieutenant  Bevan  was  on  half-pay,  and,  having  b& 
come  lunatic,  was  maintained,  under  the  direction  of  government,  in  Haslar 
Hospital.  From  1819  to  1831,  a  moiety  of  his  half-pay  was  deducted,  pursiunt 
to  an  order  from  the  Admiralty  with  referenoe  to  such  cases.  Applications  were 
made  by  his  relatives  to  have  it  restored,  but  without  success.  In  June,  1831, 
the  regulation  established  by  the  above  order  was  discontinued,  and  the  abate- 
ment on  the  half-pay  reduced  to  Is,  6d»  per  day.  Lieutenant  Bevan  died  iD 
August,  1831.  Mrs.  Ricketts  afterwards  applied  to  the  Lords  of  the  Admiralty 
for  a  repayment  of  the  moiety  of  half-pay  withheld  from  1819  to  1831.  This 
was  at  first  refused;  but,  in  answer  to  a  subsequent  application,  the  Secretaiy 
to  the  Admiralty  wrote  to  Mrs.  Ricketts's  agent  a  letter,  dated  January  Uth, 
1332,  *as  follows : — "  Sir, — My  Lords  Commissioners  of  the  Admi-  rtiooQi 
ralty,  having  had  under  their  further  consideration  the  circumstances  *- 
attending  the  late  Lieutenant  Sevan's  case,  command  me  to  acquiunt  you  tbat 
they  have  given  directions  to  restore  to  his  legal  representatives  the  sum  whidi 
may  have  been  deducted  from  his  half-pay  since  his  first  admission  into  the  lu- 
natic asylum  at  Haslar,  over  and  above  the  abatement  of  Is.  Qd,  a  day  which  is 
now  charged  against  the  half-pay  of  officers  received  into  the  lunatio  asylum.  1 
am,  &c."  Shortly  afterwards,  however,  the  agent  received  another  letter  dated 
January  20th,  1832,  from  the  Secretary,  in  which  he  referred  to  his  former 
letter  as  stating  that  the  Lords  of  the  Admiralty  '<  had  directed  the  YictualliDg 
Board  to  repay  to  the  representatives  of  the  late  Lieutenant  Bevan  the  amount 
of  half-pay  retained  for  his  maintenance  in  the  lunatic  asylum  at  Haslar;"  and 
he  added  that  in  consequence  of  a  representation  from  the  Victualling  Board 
that  the  admission  of  this  claim  would  bring  forward  ninety  other  claimants,  the 
.  Lords  of  the  Admiralty,  though  disposed,  out  of  compassion,  to  make  the  pay- 
ment, did  not  feel  authorized,  in  such  a  case,  to  deviate  from  the  established  re- 
fulations.  Mrs.  Ricketts  stated  in  her  affidavit  that  she  had  received,  throogli 
er  agent,  among  other  payments  on  Lieutenant  Bevan's  account,  one,  aboat 
July,  1831,  and  another  about  July,  1832,  which,  as  she  was  informed  and  be- 
lieved, were  in  part  satisfaction  of  the  moiety  of  half-pay  withheld  as  above 
mentioned.'  No  other  payment  appeared  to  have  been  made  on  this  account. 
J.  Jervis  contended  that  the  affidavits  showed  an  admission  on  behalf  of  the 
'''Lords  of  the  Admiralty  that  they  had  the  money  claimed,  and  were  rti(W)|l 
bound  to  pay  it;  and  he  urged  that  an  officer's  claim  to  his  half-pay  ^ 
was  a  legal  right,  on  which  a  mandamus  might  be  grounded.  [Coi<eridox,  J 
Can  it  be  said  that  there  is  a  legal  right  in  half  pay  ?     In  Flarty  v.  Odium,  3 

I  Before  Lord  Dsnman,  C.  J.,  Patteson,  and  Colkbidgs,  Js. 

>  No  farther  explanation  was  given  as  to  these  payments ;  nor  were  they  relied  npos 
in  the  argument  of  ooanseL 
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T.  R.  681 ;  (see  page  995,  note  (e),  antd),  it  it  called  a  volantary  donation.] 
While  the  officer  is  on  the  half-pay  list,  there  is  a  contract  between  him  and 
goremment.  If  not,  whence  does  government  derive  its  right  to  call  npon  him 
for  his  services  ?  [Lord  Benman,  C.  J.  It  does  not  appear  to  me  at  present 
that  there  is  any  legal  claim ;  bat,  before  we  decide  npon  the  application,  we 
will  take  time  to  ascertain  what  ground  the  right  can  be  rested  upon.] 

Cur,  adv,  vuU. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Oonrt.  At  the  time 
when  this  motion  was  made,  we  thought  that  there  was  no  prim4  facie  case,  but 
considered  it  best  to  look  further  into  the  statutes.  Mr.  Jervts  did  full  justice  to 
his  clients,  in  presenting  it  to  us ;  but  we  are  of  opinion  that  there  is  no  pretence 
for  saying  that  the  half-pay  was  so  vested  as  to  entitle  an  administrator  to  call 
upon  a  public  board  to  pay  it  over.    There  will  therefore  be  no  rule. 

Rule  refused.* 

1  See  the  two  preceding  oases,  and  Bex  v,  the  Lords  Commissioners  of  the  Trea- 
sury, page  286,  ant^. 


[♦1002]  *BLEWETT  v.  TRBGONNIN&.    May  9. 

Under  the  Rules  Hil.  4.  W.  4  (General  Rales  and  Regulations,  8),  where  plaintiff  has 
obtained  a  verdiot,  bnt  defendant  has  obtained  a  mle  nisi  for  a  new  trial,  which  after 
the  lapse  of  a  year  has  been  discharged,  and  in  the  mean  time  defendant  has  died,  the 
Court  will  order  judgment  to  be  entered  nunc  pro  tunc,  though  more  than  two  terms 
have  elapsed  since  the  discharge  of  the  rule,  if  it  appear  that  the  delay  was  occasioned 
by  taxation  of  costs,  and  no  fault  be  specifically  imputed  to  the  plaintiff. 

This  cause  was  tried  at  the  Spring  assizes  for  Cornwall,  1834.  Of  the  issueSi 
which  were  ten,  nine  were  found  for  the  plaintiff  and  one  for  the  defendant ; 
and  in  the  ensuing  term  the  plaintiff  obtained  a  rule  nisi  for  judgment,  non  ob* 
stante  veredicto,  on  the  last  issue ;  and  tbe  defendant  obtained  a  rule  nisi  for  a 
new  trial  in  case  the  plaintiff's  rule  should  be  made  absolute.  In  March,  1835, 
the  defendant  died.  In  Trinity  term,  1835,  cause  was  shown ;  the  plaintiff's 
rule  was  made  absolute,  and  the  defendant's  rule  discharged.  Blcwett  v.  Tregon- 
ning,  3  A.  &  E.  554.  The  plaintiff  taxed  his  costs  (which  amounted  to  356/. )? 
and  the  taxation  was  attended  by  a  clerk  of  the  defendant's  agent.  In  this 
term  a  rule  was  obtained,  calling  on  the  personal  representatives  of  the  defen« 
dant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  enter  up  judg* 
ment  on  the  several  issues,  with  1<.  damages,  as  of  Easter  term,  1834.  It  did 
not  appear  by  any  particular  statement  that  the  plaintiff  had  been  dilatory  in 
prosecuting  ike  taxation,  or  in  applying  for  this  rule. 

BtUt  now  showed  cause.  The  application  is  made  too  late.  By  the  General 
Rules  and  Regulations,  Hil.  4  W.  4,  3,  5  B.  &  Ad.  ii.,  all  judgments  are  to  be 
entered  of  record  of  the  day  when  signed,  and  shall  not  have  relation  to  any 
other  day.  It  is,  indeed,  provided,  ^Hhat  it  shall  be  competent  for  the  Court 
or  a  Judge  to  order  a  judgment  to  be  entered  nunc  pro  tuno  ;"  but  it  is  im* 
r*  10031  P^^°^  *that  the  Court  should  lay  down  some  rule  for  the  application 
l>  -*    of  that  proviso.     Before  the  new  rules,  a  reasonable  limit  was  given 

to  the  liberty  of  entering  judgment,  where  a  party  died  after  verdict,  by  stat. 
17  C.  2,  c.  8,  s.  1,  which  enacted  that  the  death  should  not  be  alleged  for  error 
if  the  judgment  were  entered  within  two  terms  after  the  verdict.  Here,  the 
judgment  ought  to  have  been  entered  within  two  terms  after  the  decision  upon 
the  cross  rules.  An  application  which  affects  the  disposal  of  assets  ought  not 
to  be  made  at  this  distance  of  time.  No  reason  is  given  for  the  delay  which 
has  taken  place,*  bnt  a  party  wishing  to  avail  himself  of  the  proviso  in  the  new 
rule,  ought  to  show  facts  that  may  bring  him  within  it.  If  he  does  not,  the 
analogy  to  stat.  17  C.  2,  c.  8,  should  prevail.  [The  Court  conferred  with  the 
Master  as  to  the  circumstances  of  the  taxation.] 

Sir  F!  W.  Foliettf  contra.    The  phiintiff  was  entitled  to  judgment^  bat  could 
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not  have  it  while  the  defendant's  motion  was  depending,  whidi  moUon  proved 
unfounded.  When  the  case  was  ultimately  decided,  he  was  entitled  to  stand  in 
the  same  situation  as  when  the  verdict  was  given ;  but  he  eould  not  make  this 
application  till  the  costs  were  taxed. 

Per  Curiam.  ^  Rule  absdute. 

'Lord  DsHMAN,  G.  J.,  Littlkdals,  Pattesoit,  and  CoLxanxiB,  Js. 


*CAHILL  v.  MACDONALD  and  Others.    ifay9.  [*1004] 

If  a  defendant  obtain  an  order  calling  on  plaintiff  to  give  secnrity  for  costs,  and  direct- 
ing that  defendant  shall  have  scTen  days  to  plead  after  such  secnri^  giTen,  and  de- 
fendant afterwards,  and  before  security  giTen,  orayes  oyer,  the  time  for  pleading  rana 
from  the  day  when  oyer  is  granted,  if  subsequent  to  the  giving  of  security  or  re- 
scinding of  the  order,  and  not,  in  that  case,  from  the  time  when  such  security  is  giTca 
or  order  rescinded. 

This  was  an  action  commenced  in  February,  1835,  on  a  life  insurance  policy. 
The  plaintiff  resided  in  Ireland.  A  declaration  having  been  delivered,  it  was 
directed,  by  order  of  a  Judge,  dated  April  13  th,  1835,  that  the  defendants  should 
have  seven  days  to  plead  after  security  for  costs  given,  upon  the  usual  terms. 
On  the  16th  of  April,  1835,  it  was  ordered  by  a  Judge  that  the  defendiuits 
should  have  oyer  and  a  copy  of  the  policy,  without  prejudice  to  their  application 
for  security  for  costs.  An  order  for  giving  security  for  costs  was  made  after- 
wards, and  rescinded  April  9th,  1836.  Oyer  of  the  policy  was  given,  April 
11th,  1836.  On  the  18th  of  April  judgment  by  default  was  signed,  the  de- 
fendants not  having  pleaded.  On  the  20th  of  April  a  rnle  of  this  Court  was 
obtained,  to  show  cause  why  the  judgment  should  not  be  set  aside  for  irrega- 
larity,  as  having  been  signed  too  soon. 

Sir  IF.  W.  FolUtt  now  showed  cause.  By  the  order  of  April  13tb,  1835,  the 
time  allowed  for  pleading  was  seven  days  after  security  for  costs  should  be  given. 
The  time  for  pleading  expired  on  the  16th  of  April,  1836,  seven  days  after  the 
order  for  giving  security  for  costs  was  rescinded.  [Littledale,  J.  Where  a 
defendant  craves  oyer,  the  role  is,  that  be  has  as  many  days  to  plead  after  oyer 
granted  as  he  had  when  he  demanded  it.]  The  rule  does  not  apply  here,  bj 
reason  of  the  previous  order.  And  the  affidavits  show  (he  referred  bore  to 
statements  which  it  has  not  been  thought  necessary  to  detail)  that,  before 
*oyer  granted,  the  defendants  had  all  the  information  necessary  to  r«:in/)«ii 
enable  them  to  plead.  L  AUU&J 

Sir  J.  CampbeU,  Attorney-General,  contrk  The  defendant  had,  by  the  rules 
of  practice,  seven  days  for  pleading  after  oyer  granted,  because  they  had  that 
time,  at  least,  for  pleading,  when  they  demanded  oyer.  It  would  have  been  the 
same  if  security  for  costs  had  been  given.  The  time  expired  on  the  18th,  not 
sooner. 

Per  Curiam.  Rule  absolnte. 

I  Lord  Basiuji,  C.  J.»  LnrunAu,  PAnasox,  and  Couninaa,  Js. 


Ex  parte  BINNS.    May^. 

Whara  aa  attorney  had  ceaaad  taking  out  his  eartifieate,  and  practised  in  a  Hundred 
Court  (tha  praotiea  of  whieh  was  ragolated  aeoording  to  that  in  K.  B.^  for  the  re- 
ooTary  of  dabta  nnder  St,  and  not  elMwhora,  the  Court  would  not  allow  nim  to  be  re- 
admitted without  paying  his  AiU  aireara  of  oertifieate  duty. 

R.  F.  RiAardt  moved  that  Mr.  Charles  Binns  might  be  readmitted  an  attorney 
of  thia  Court  without  paying  arrears  of  certificate  duty.  He  was  admitted  in 
1818,  attl  pnotiaad  with  %  oertifioate,  till  1829.    He  then  (by  reason  of  the 
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state  of  bis  affairs)  ceased  renewing  bis  certificate,  after  wbicb  be  occasionally 
practised  in  one  court  (but  no  otber),  tIz.,  '<  tbe  Coart  for  tbe  Hundred  of  tbe 
High  Peak,  in  tbe  county  of  Derby,  for  tbe  recovery  of  debts  under  5/."  His 
affidavit  stated  that  "the  practice  of  this  Court  is  regulated  in  its  various  pro- 
cesses according  to  the  principles  and  practice  of  tbe  Court  of  King's  Bench :  that 
the  attorneys  of  tbe  Hundred  Court  are  also  advocates  for  the  suitors,  and  are  regu- 
lated in  their  pleadings  and  observe  tbe  same  rules  as  are  observed  by  advocates 
r*l0061  *^°  counsel  at  the  bar  of  the  superior  courts."  Mr.  Binns  further 
1-  -*    stated,  that  he  continued  to  practise  in  tbe  Hundred  Court  after 

ceasing  to  take  out  his  certificate,  in  ignorance  that  such  practice  would  be  con- 
strued to  come  within  the  purview  of  the  acts  requiring  a  certificate ;  that  be 
had  so  done,  contemplating  readmission,  and  wishing  to  keep  up  bis  knowledge, 
but  not  with  a  view  to  profit ;  and  that  he  had  ceased  as  soon  as  he  found  that 
the  practice  would  endanger  his  readmission. 

lK>rd  Den  MAN,  C.  J.  I  fear  we  have  no  choice.  He  must  pay  all  the  arrears 
of  duty  for  the  time  during  which  he  has  practised  without  a  certificate. 

LiTTLBDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 

To  be  readmitted  on  paymenCof  the  arrears  of  duty,  and  twenty  shillings 
fine,  see  Ex  parte  Thomson,  6  Dowl.  P.  G.  275. 


Ex  parte  MILLER.    May  9. 

An  attorney  who  had  practised  regularly  under  a  oertifioate,  in  this  Court  and  the  Court 
of  Common  Pleas  at  Lancaster,  and  had  subseqaently  discontinued  practice,  and  been 
employed  as  superintendent  of  collieries,  and  had  afterwards  been  readmitted  an  at- 
torney in  the  Court  of  Common  Pleas  at  Lancaster,  all  previously  to  R.  Hil.  6  W.  4, 
6,  was,  after  that  rule,  readmitted  an  attorney  of  this  Court,  without  the  affidavit 
required  by  the  rule. 

Joseph  AddtMrn  moved  for  a  readmission  of  an  attorney  upon  an  affidavit  that 
he  was  admitted  in  the  Court  of  Common  Pleas  at  Lancaster,  and  in  this  Court 
in  1829,  and  had  practised  in  both  under  a  certificate,  regularly  taken  out,  till 
December,  1831,  when  he  ceased  to  practise,  and  became  a  superintendent  of 
1^10071  *^o^^i^^^B)  1^  which  employment  he  continued  until  tbe  latter  end 
L  -■    of  1834,  and  that  he  was  then  readmitted  an  attorney  in  the  Court  of 

Common  Pleas  at  Lancaster,  upon  tbe  usual  notices,^.,  required  by  that  Court. 
The  affidavit  required  by  the  rule  of  Hilary  term  6  W.  4,  6,  ante,  p.  747,  had 
not  been  filed. 

Per  Curiam.*  This  case  is  not  affected  by  the  recent  rule  of  Court :  let  him 
be  readmitted. 

I  Lord  Dkhxah,  C.  J.,  Littlbdals,  Pattssoh,  and  CoLiaiDaB,  Js. 


SUMPTION  V.  MONZANI. 

A  prisoner  in  execution  for  a  debt  not  exceeding  201.  cannot  be  discharged  under  stat. 
48  0.  8,  c.  128,  8.  1,  unless  he  has  been  actually  within  the  walls  for  twelve  months : 
residence  within  the  rules  is  not  sufficient 

C.  C.  Janes  moved  that  the  defendant  might  be  discharged  out  of  the  custody 
of  the  marshal  under  stat.  48  G.  8,  c.  123,  s.  1,  he  having  been  imprisoned 
for  twelve  months  in  execution  for  a  debt  not  exceeding  20^. 

Archhold  appeared  on  notice  to  oppose  tbe  application,  and  referred  to  an 
affidavit  by  which  it  appeared  that  the  defendant,  during  the  twelve  months, 
bad  been  out  of  tbe  actual  prison  and  within  the  rules.  This  case  falls  within 
the  principle  of  Boughey  v.  Webb,^  which  was  before  Littlsdale,  J.,  in 

>  The  order  was  as  hd  the  text  Aooordhig  to  the  report  in  4  DowL  P.  C.  820,  the  learned 
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be  proved  by  otber  persons,  and  an  order  of  bastardy  could  not  therefore  be  made 
upon  her  oath  alone."  And  in  Goodrigbt  dem.  Stevens  v.  Moss,  2  Cowp.  591, 
it  was  held  to  be  quite  clear  that  the  mother  might  be  examined  aa  to  the  time 
of  the  birth,  though  her  evidence  on  that  subject  tended  directly  to  bastardiie 
the  issue :  the  rule  of  decency  and  morality,  afterwards  laid  down,  is  confiaed  to 
the  fact  of  connexion  :•  collateral  circumstances  may  be  proved  by  either  parent 
There  could  not  be  any  objection  to  Tickle's  proving  the  fact  of  his  absence  from 
Sourton  at  a  certain  period,  though,  when  coupled  with  proof  as  to  the  birth  of 
the  child,  it  afforded  proof  of  non-access  by  him  at  the  time  when  the  child  was 
begotten.  [Patteson,  J.  It  will  not  be  disputed  that  the  parents  may  bastardiie 
their  issue  by  any  evidence  except  of  non-access.]  In  Bex  v.  Luffe,  8  East,  193, 
where  an  order  of  justices  was  made  concerning  a  bastard  child,  bom  July  13th, 
1806,  of  Mary  Taylor,  and  the  order  stated  that  it  appeared  to  the  Justices, 
<'  upon  the  oath  of  the  said  Mary  Taylor,  as  otherwise,"  that  she  had  not  had 
access  to  her  husband  frontApril,  1804,  till  June,  1806,  this  Court  held  the  order 
maintainable  on  the  supposition  that  Mary  Taylor  was  not  the  only  witness 
^called,  and  that  she  was  examined  ''  only  as  to  those  facts  which  she  was  pi:iQ7i 
competent  to  prove.''  In  the  subsequent  case  of  Rex  v.  Kea,  1 1  East,  132,  *-  ^ 
which  may  be  cited  on  the  other  side,  it  would  seem  that  the  wife's  evidence 

fthe  reception  of  which  was  held  to  vitiate  the  order  of  sessions)  went  to  the  very 
act  of  non-access.    Here,  the  whole  of  Tickle's  evidence,  as  stated  in  the  case, 
would  not,  by  itself,  have  demonstrated  that  fact. 

There  is  a  recognised  distinction  between  evidence  proving  a  fact,  and  evidence 
tending  to  prove  it.  It  was  held  in  Eex  v.  Cliviger,^  that  a  wife  could  notgi^ 
testimony  even  tending  to  criminate  her  husband ;  but  that  doctrine  was  ques- 
tioned in  Rex  v.  All  Saints,  Worcester,  6  M.  &  S.  194 ;  and  in  Rex  v.  Bathwick, 
2  B.  &  Ad.  689,  it  was  held  that  the  tendency  to  criminate  is  no  objection  to  the 
wife's  evidence  where  there  is  no  direct  charge  or  proceeding  against  the  husband. 
The  wife,  according  to  that  case,  might,  on  the  trial  of  an  appeal,  give  evidence  tend- 
ing to  show  that  her  husband  had  been  guilty  of  bigamy ;  for  neither  her  statement 
at  the  sessions,  nor  the  decision  there,  could  have  been  received  in  support  of  an 
indictment  against  him  for  that  crime. 

Croioder,  contrk,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  It  is  desirable  to  show,  in  a  case  of  such  importance  as 
this,  that  we  adhere  to  the  old  rule  of  law,  without  any  doubt.  The  rule,  cited 
in  2  Starkie  on  Evidence,  p.  139,  note  (x),  (2d  ed.),  from  Goodright  *dem.  i^jggi 
Stevens  v.  Moss,  2  Cowp  591  (supported  also  by  Rex  v,  Kea,  11  East,  ^ 
132,  cited  in  the  same  note),  is  that  parties  shall  not  be  permitted  after  marriage 
to  say  that  they  had  no  connexion.  Then,  it  being  clear  and  indisputable  law 
that,  for  the  purpose  of  proving  non-access,  neither  husband  nor  wife  can  be  a 
witness,  the  question  is  whether  the  circumstances  of  the  present  case  bring  it 
within  that  rule.  I  wish  the  statement  sent  up  to  us  had  been  clearer;  but  it  is 
impossible  not  to  see  that  the  husband,  being  called  for  a  different  porpoae^ 
was  cross-examined  directly  for  the  purpose  of  proving  non-access.  It  is  not  ne- 
cessary to  say  that,  if  he  had  been  asked  the  questions  that  were  put  to  hioBi  with 
a  different  object,  the  answers  would  not  have  been  evidence :  but,  when  he  was 
asked  where  he  lived  at  a  particular  time,  with  the  avowed  purpose  of  proving 
the  fact  of  non-access,  the  rule  prohibiting  such  inquiry  became  applicable.  The 
sessions  have  expressly  said  that  they  are  satisfied  with  the  proof  of  non-accesp, 
if  they  were  riffht  in  admitting  Tickle's  evidence,  without  which  it  was  not  snf* 
ficiently  proved.  They  have,  therefore,  admitted  the  husband  to  prove  what,  by 
a  rule  of  law,  clear  and  undoubted  and  of  obvious  public  utility,  they  could  not 
receive  as  evidence  from  him.     The  order  of  sessions  m^st  be  quashed. 

LiTTLEDALE,  J.  I  agree  in  the  rule  cited  in  2  Starkie  on  Evidenoe,  from 
Goodright  dem.  Stevens  v.  Moss,  2  Cowp.  591,  that  neither  the  wife  nor  the  bus- 

^  2  T.  R.  268.  LrrTLBDALB  and  GoLsaiDGi,  Js.,  referred  to  Hood's  Case,  1  Moody's  C. 
0.  281,  and  Smith's  Case,  Ibid.  289. 
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LiTTLEDALE,  J.  As  to  the  first  point,  the  learned  Judge  having  ezereised  the 
diflcretion  vested  in  him,  his  decision  should  not  be  reviewed.  With  respect  to 
the  description  of  the  attorney's  abode,  the  sufficiency  or  insufficiency  of  it  was 
a  matter  quite  in  the  discretion  of  the  Judge.  No  general  rule  can  be  laid  down. 
The  Strand,  and  HdTborn,  for  instance,  are  the  only  streets  of  that  name ;  but 
there  are  streets  which  are  of  the  same  name  as  many  others.  So  there  is  only 
one  Oray's  Inn.  The  Judge  must  decide  these  cases,  which  dificr  from  cases  on 
enactments  prescribing  the  mention  of  a  parish.  Here  the  necessity  is  the  less, 
hecause,  by  applying  at  the  Master's  office,  and  in  other  quarters,  information 
may  be  obtained.  Our  decision  should  be,  not  to  set  aside  the  Judge's  order, 
but  to  amend  it,  by  converting  it  into  an  order  to  set  aside  the  copy  of  the  writ. 
The  endorsement  is  not  part  of  the  writ,  but  something  put  on  the  writ:  but 
as  the  plaintiff  did  not  make  this  point  before  the  Judge,  he  must  pay  his  own 
costs. 

Patteson,  and  Coleridqe,  Js.,  concurred. 

<<  Ordered,  that  the  order  of  the  honorable  Mr.  Justice  Williams,  made,'' 

.  &c.,"  be  amended,  by  directing  the  copy  and  service  of  the  writ  issued  in 

this  cause  to  be  set  aside;  and  that  no  costs  be  allowed  on  either  side." 


[*1016]  *STOCKDALE  v.  TARTE  and  Others,     May  9. 

In  an  aetion  for  libel,  the  declaration  stated  that  plaintiff  and  M.  had  been  duly  eonvicted 
of  eonspiring  to  extort  money  from  C,  and  receiTed  judgment,  bat  that  defendant 
published  that  the  counsel,  who  moved  for  judgment,  had  stated  plaintiff  to  be  the 
writer  of  a  letter  which  was  in  fact  written  by  M.,  issue  was  joined  on  a  plea  of  Not 
Guilty.  Plaintiff,  at  the  trial,  proved  the  publication  and  the  indictment  and  sentence, 
the  letter  being  set  out  in  the  indictment  as  an  overt  act  of  the  conspiracy,  and  called 
the  counsel  as  a  witness,  who  deposed  that  he  had  in  fact  made  the  statement.  Held, 
that  on  this  evidence  it  was  properly  left  to  the  jury  whether  the  publicaUon  was  a 
libel,  and  the  jury  baring  found  a  Terdiot  of  Not  Quilty,  that  this  was  not  contrary 
to  the  eridence. 

This  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  Hilary  term  last,  when  a  verdict  was  found  for  the  defendants  on  two  pleas 
pleaded  to  the  whole  action.  On  a  former  day  of  this  term,'  the  plaintiff  in 
person  moved  for  a  new  trial  on  several  grounds.  The  rule  was  refused  except 
on  the  points  mentioned  in  the  judgment,  as  to  which  the  Court  took  time  to 
consider.  These  will  appear  sufficiently  from  the  judgment ;  it  is  not  thought 
necessary  to  mention  those  on  which  the  rule  was  refused. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was 
an  action  for  libel.  The  pleas  were,  Not  Guilty,  and  a  justification,  that  the 
alleged  libel  was  a  true  report  of  what  passed  in  a  court  of  justice.'  The  jury 
have  foand  a  verdict  on  both  pleas  for  the  defendants.  All  questions  were  dis- 
posed of  by  the  Court  at  the  time  of  the  motion,  except  those  which  arise  upon 
the  verdict  of  Not  Guilty. 

The  points  are,  whether  I  was  risht  in  leaving  the  question  of  libel  or  no  libel 
to  the  jury;  and,  if  so,  whether  tneir  verdict  is  against  evidence.  It  is  to  be 
observed  that,  as  the  jury  have  found  a  verdict  for  the  defendants  upon  the  plea 
r*lOl71  o^  justification,  which  verdict  *there  is  no  pretence  for  disturbing,  the 
I-  -*   plaintiff,  even  if  he  had  a  verdict  upon  the  plea  of  Not  Guilty,  could 

have  no  damages  nor  judgment.  Still,  if  there  be  misdirection,  he  is  entitled 
to  a  new  trial ;  or,  if  the  verdict  on  that  plea  be  against  evidence,  it  may  be  fit 
that  he  should  have  such  rule  on  payment  of  costs. 

The  present  declaration  sets  out  with  alleging  that  the  plaintiff  had  been  duly 
convicted  of  conspiring  with  one  Montprivat  to  extort  money  from  a  husband 

I  Friday,  April  22d.    Before   Lord  Dinman,  C.  J.,  Littlkdali,  Pattisoh,  and  Golb- 

aiDOB,  Js. 
'There  were  other  issues  found  for  the  plaintiff. 
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by  threaieDing  to  calumniate  his  wife,  and  received  the  judgment  of  this  Court 
for  his  said  offence.  And  the  grievance  complained  of  is/ that  the  defendants 
stated  that  the  learned  counsel  who  moved  for  judgment  against  them  had  de« 
dared  the  plaintiff  to  be  the  writer  of  one  letter,  which  was  not  in  &ct  written 
by  him,  but  by  his  co-conspirator. 

The  plaintiff's  evidence  on  the  trial  proved  the  great  probability  of  the  coun- 
sel alluded  to  having  in  fact  stated  that  the  letter  was  that  of  the  plaintiff  and 
not  of  Montprivat.  That  learned  counsel,  now  Lord  Abinoer,  appeared  as  a 
witness  for  the  plaintiff,  and  made  this  statement ;  and  the  jury  expressly  found 
their  verdict  accordingly  on  the  issue  of  justification.  Moreover,  the  evidence 
of  the  indictment  and  sentence,  evidence  also  adduced  by  the  plaintiff,  showed 
that  the  letter  was  set  out  as  an  overt  act  of  the  conspiracy  whereof  he  was 
convicted,  and  consequently  that  it  had  appeared  to  be,  in  one  sense,  his  letter. 

Under  these  very  particular  circumstances,  the  plaintiff's  own  allegations 
making  them  a  necessary  part  of  his  case  and  proof,  we  think  that  the  charac- 
ter of  the  publication  was  properly  part  of  the  issue  of  Not  Guilty,  and  that 
the  question  was  properly  left  to  the  jury  upon  *that  plea ;  and  that  r4c|  ai  g-i 
their  verdict  was  warranted  by  the  evidenee.  Therefore  do  rule  will  ^  ^ 
be  granted.  Kule  refused. 


The  Earl  of  Scarborough  v.  Doe  dem.  Savile  (in  Error),  decided  in  the 
Exchequer  Chamber  during  this  term,  is  reported,  ant^,  vol.  iii.  p.  897. 

The  following  cases,  which  stood  over  for  consideration,  after  argument,  and 
in  which  judgments  were  given  in  this  term,  viz. : 

The  Governor,  &c.,  of  the  Poor  of  Bristol  r.  Wait, 

Rex  V.  The  Churchwardens  of  Dursley, 

Bex  V.  The  Principal,  &c.,  of  Barnard's  Inn, 

Owen  17.  Body,  and 

Graves  v.  Hicks,  in  which  a  certificate  was  sent  to  the  Vice-Chancellor  in 
Hilary  vacation,  will  be  found  in  the  next  volume. 


♦MEMORANDA.  plOlO] 

In  Hilary  term,  1886,  the  Lords  Commissioners  having  resigned  the  Great 
Seal,  the  Right  Honorable  Sir  Charles  Christopher  Pepys,  Master  of  the 
Rolls,  was  appointed  Lord  High  Chancellor,  and  created  a  Baron  of  the  United 
Kingdom,  by  the  name,  style,  and  title  of  Baron  Cottenham,  of  Cottenham  in 
the  county  of  Cambridge. 

In  the  same  term,  Henry  Bickersteth,  Esq.,  one  of  his  Majesty's  Counsel, 
was  appointed  to  succeed  Sir  C.  C.  Pepys,  in  the  office  of  Master  of  the  Rolls; 
and  was  created  a  Baron  of  the  United  Kingdom,  by  the  name,  style,  and  title 
of  Baron  Langdale,  of  Langdale  in  the  county  of  Westmoreland. 
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THE  PRINCIPAL  MATTERS, 


ACTION. 

Consoltdatton  of  Actions  in  ioBurance  caaes. 
CoMMolidatian, 

ADMIRALTY. 

Lords  of,  mandamas  to. 

1.  To  carry  into  eflect  contract.    Patent^  2. 

2.  To  pay  deductions  from  officer's  half-pay. 
Mandamuif  II.  3. 

ADMISSION.  • 

L  Ajrainat  interest.    Etfidttnee^  I. 
II.  To  customary  land.    Manor,  II. 

ADMITTANCE. 

How  &r  necessary  to  vest  in  assignees  bank- 
mpt's  estate  in  customary  freehold.  Man- 
ar,ll. 

ADVERSE  POSSESSION. 

What  constitutes. 

A  women,  living  apart  from  her  husband,  ob- 
tained a  demise  of  propertv  for  a  term.  Tfie 
husband's  representative  brought  ejectment 

Saijisc  a  party  who  claimed  to  have  had 
verse  possession  for  more  than  twenty 
years,  and  who  had  obtained  and  held  pos- 
session without  knowing  of  the  husband's 
existence  :  HM,  that  it  was  no  misdirection 
to  direct  the  jury  to  find  for  the  piaintUf, 
anleso  they  thought  that  such  oossession 
was  adverse  to  the  wife;  inasmuch  as,  if  ad- 
verse to  the  wife,  it  was  adverse  to  the  hus- 
band, and  not  otherwise.  Roedem*  WilkinM 
V.  WUkms,86.  (See  remainder  of  placitum, 
Evidence,  I.  4.) 

affidAvit. 

I.  To  hold  to  bait,  what  must  be  stated  in  it. 
Pneliee,  II. 

II.  On  application  for  quo  warranto,  what 
receivable  by  Court.    Quo  Warranto, 

AGENT. 

See  PaiNcirAL  akd  Agent. 

ALLOWANCE. 
Superannuation,  granted  by  Lords  of  Trea* 


sury,  what  interest  grantee  has  in  it.    Man* 
damut,  II.  1 ;  II.  2. 

AMENDMENT. 

Of  rule  for  judgment. 

1.  When  It  may  be  made.    Mortgage,  IV, 

2.  Costs  of.    Mortgage,  IV. 

ANCIENT  LIGHTS. 

I.  Effect  of  alterations  in. 

E.j  being  owner  of  a  house,  enlarged  it, 
and  inserted  a  window  at  one  end,  in  the 
part  added,  and,  at  another  end,  carried  out 
the  side  walls,  between  which  two  windows 
formerly  stood  in  a  straight  line,  five  feet, 
converting  this  end  into  a  bow,  and  inserting 
two  bow  windows,  in  the  same  direction,  but 
not  in  the  same  situation,  as  the  two  former. 
Held,  that  whatever  privilege  against  the 
obstruction  of  light  the  windows  of  the  origi* 
nal  house  possessed,  this  privilege  did  not 
apply  to  the  three  new  windows. 

Before  E.'s  house  was  built,  the  land  on 
which  it  was  built,  together  with  some  ad- 
joining land,  belonged  to  R.,  who  conveyed 
the  land  on  which  the  house  was  afterwards 
built  to  C,  and  C.  agreed  to  sell  to  E.,  who 
entered  and  built  the  house.  Afterwards, 
and  before  the  enlargement  above  mentioned, 
R.  joined  in  a  conveyance  with  C.  (each  as 
to  his  own  estate),  by  which  the  house,  with 
all  lights  and  easements  appertaining,  and  an 
additional  part  of  R.'s  land,  were  granted  to 
E.  E.  havine  afterwards  enlarged  (as  above 
described):  Jleld,  thst  neither  R.,  nor  his 
assignees,  were  i)recluded  from  obstructing 
the  three  new  windows  by  building  on  the 
land  adjoining. 

After  the  enlarffement,  E.  assigned  to  O.. 
and  R.  afterwards   assigned  an  additional 

fnece  of  the  adjoining  land  to  O. ;  this  piece 
ay  to  the  north  of  O.'s  house,  and,  in  the 
conveyance,  its  southern  boundary  was  de- 
scribed to  be  **  the  dwelling-house  of  O." 
Held,  that  this  did  not  operate  as  a  recogni* 
tion  of  the  house  in  its  then  state,  so  as  to 
preclude  R.,  or  his  assignees,  from  obstruct- 
ing the  new  windows  oy  building  on  other 
Eirt  of  the  adjoining  land  south  of  O.'s 
ouse. 

In  the  case  stated  for  the  Court,  bv  which 
it  was  agreed  that  the  Court  might  draw 
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conclusions  of  fact  as  a  jury,  it  was  stated 
that  R.,  at  the  time  of  his  orisinal  convey- 
ance to  C,  was  desirous  of  selling  his  land 
in  building  lots.  The  Court  refused  to  take 
this  into  consideration,  in  interpreting  the 
effect  of  the  conveyance,  which  did  not  men- 
tion this,  but  called  the  land  conveyed, 
"arable  land:"  and  they  held,  that  R.  was 
not  precluded  by  this  conveyance  from  ob- 
structing the  lights  of  the  house  afterwards 
built. 

After  the  conveyance  by  R.  and  C.  to  E., 
R.  was  told,  by  fi.'s  architect,  that  altera- 
tions were  going  on,  but  R.  did  not  know  the 
precise  alteration  intended  to  be  made  as  to 
the  windows.  R.  was  told  of  the  precise 
nature  of  other  alterations,  to  which  he  as- 
sented, reserving  to  himself  leave  to  build  on 
his  own  ground,  up  to  the  wall  of  the  house, 
in  a  part  which  dia  not  contain  the  new  win- 
dows. The  Court  refused  to  infer,  as  a  iact, 
such  a  legal  instrument  as  might  be  neces- 
sary to  convert  O.'s  house  into  a  dominant, 
and  B.'s  land  into  a  servient,  tenement  with 
respect  to  the  lights.  Blanchard  v.  Bridget^ 
176. 
II.  Acquiescence  in  alterations  by  neighboring 
occupier,  inference  from.    Ante,  I. 

APPEAL. 

I.  Against  order  of  removal  of  pauper ;  notice 
and  grounds  of  appeal  when  to  be  given. 
Poor,  IX. 

II.  Against  conviction ;  what  objections  may 
be  taken  at  trial.     Conviction^  11. 

III.  Against  order  of  justices  for  payment  of 
church-rate;  what  notice  requisite.  Rate, 
1.6. 

APPRENTICESHIP. 

I.  Contract  of,  what  constitutes.  Poor,  III. 
4(2). 

II.  What  must  be  stated  in  indenture.  Poor, 
III.  1. 

III.  Settlement  by.    Poor,  III. 

IV.  Notice  previous  to  binding  parish  appren- 
tice.   Poof,  III.  2  (1). 

ARBITRATOR. 
See  Award. 

ARCHES. 

Court  of,  whether  a  superior  court.  Prohibi- 
tion, I. 

ARREST. 

I.  Under  st.  5  &  6  W.  4,  c.  59,  by  whom  to  be 
made.    Statute,  XL. 

II.  Taking  party  to  a  dwelling-house  on  arrest. 

1.  What  amounts  to  consent  and  refusal  by 
party.     Sheriff,  I.  1. 

2.  What  amounts  to  nomination  of  a  house. 
Sher^,  I.  1. 

3.  What  discretion  sheriff  has  as  to  determin 
ing  house.    Sheriff,  I.  1. 

III.  Action  against  attorney  for  malicious  ar- 
rest ;  when  Court  will  order  stay  of  proceed- 
ings.   Attorney,  IV. 


ASSIGNEE. 
Of  reversion,  who  considered.    Mortgage,  Vf* 

ASSIGNMENT. 

Stamp  under  st.  55  G.  3,  c.  184.    Aesmmpnt, 
1L2. 

ASSUMPSIT. 

I.  Use  and  occupation. 
Who  may  maintain.    Pleading,  II. ;  La^- 
lord  and  Tenant,  XI. 

II.  Money  had  and  received. 

1.  To  recover  proceeds  of  an  illegal  ezeca- 
tion.     Pleading,  I.  5  t4)  [2]. 

2.  Money  received  after  an  order  to  pay  it  to  * 
another  party.  . 
Defendant,  being  indebted  to  plaintiff  la 

1 50/.,  and  being  employed  by  T.  to  perfonn 
works  for  which  he  was  receiving  a  per  cent- 
age,  wrote  an  order  to  T.  to  pay  plaintiff  15(tf. 
out  of  the  6rst  moneys  due  to  defendant. 
Afterwards,  being  indebted  to  B.  io  9971., 
he  executed  a  deed  reciting  the  above  facts, 
assigning  and  transferring  to  B.  such  sumi 
as  then  were  or  should  become  due  to  him, 
defendant,  from  T.,  in  trust,  first,  to  pay 
plaintiff  the  150/.,  and,  secondly,  to  retain 
the  residue  towards  payment  of  the  997/. ; 
with  covenants  that  he  would  not  receive  the 
money,  nor  revoke,  &c.,  that  he  had  right  to 
assign,  had  not  incumbered,  and  for  further 
assurance.  « Defendant  afterwards  received 
150/.  from  T.;  and  plaintiff  sued  him  tor 
money  had  and  received^  and  on  an  account 
stated:  Held, 

(1.)  That  the  action  lay  for  the  1501., 
though  no  proof  was  given  of  T.*8  assent  to 
the  order ;  and  though,  at  the  time  of  makinf 
the  order,  nothing;  was  due  from  T.;  vA 
though,  at  the  time  of  making  the  deed, 
there  waa  not  150/.  due  from  T.,  and  it  wti, 
at  such  limes,  uncertain  to  what  extent  de- 
fendant would  be  employed  by  T.;  and 
though  plaintiff  was  not  a  party  to  the  deei. 

(2.)  That  plaintiff  waa  entitled  to  give 
secondary  evidence  of  the  order,  upon  proof 
of  a  boni  fide  search  for  the  original  among 
plaintiff 'a  papers  only. 

(3.)  That  such  secondary  evidence  was  fur- 
nished by  a  paper,  admitted  by  defendant  i 
attorney  to  be  a  true  copy  of  an  affidavit 
sworn,  but  not  filed,  by  defendant  in  pro- 
ceedinga  against  another  party,  such  paper 
stating  the  order  to  have  been  written  by 
the  defendant,  and  setting  it  out,  thoogh  no 
evidence  was  given  that  the  attorney  bad 
compared  the  paper  with  the  original  affida- 
vit or  order. 

(4.)  That  on  each  secondary  evidence,  it 
muat  be  presumed  that  the  order  wss  pn>- 
perly  stamped. 


ASSESSMENT. 


Of  surveyor  of  highway,  how  to  be  pleaded. 
Pleading,  IX. 


(5l)  That  the  deed  was  not  a  mortgage,  bat 
an  absolute  aasignment  of  the  defendant  i 


earninffs.  . 

(6.)  Upon  its  appearine  that,  at  and  since 
the  time  of  executing  the  deed,  less  than 
500/.  was  due  from  T.  to  defendant,  and  that 
not  so  much  as  would  mske  up  500/.  wis 
likely  to  be  earned  from  that  time  to  the  cod* 
elusion  of  defendant's  employment  with  T.: 
Held,  that  the  deed  required  no  more  than  a 
3/.  stamp,  under  stat.  55  G.  3,  c.  184.  Sched. 
Part.  I.  tit.  Conveyance,  Fooley  v.  Goodwk, 
94. 
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3.  Money  extorted  ander  color  of  legal  pro- 
ceedings.   Pleading,  I.  1. 

III.  Account  stated,  wnat  constitates.    Anti, 
II.  2. 

IV.  Executory  contract ;  liability  of  one  party 
after  partial  non*perforniance  by  the  other. 

Declaration  stated  that  defendant,  being 
indebted  to  certain  persons,  agreed  to  repay 
plaintiff  the  amount  of  ail  accounts  which  he 
should  settle  for  defendant;  and  also  to  pay 
plaintiff  4(M.  a  Quarter  on  stated  days,  till  the 
said  debts  should  be  fully  settled ;  and  plain* 
tiff  agreed  to  advance  to  defendant  U,  per 
week,  and  certain  other  sums,  out  of  the  sums 
of  40/.;  that,  in  consideration  of  plaintiff's  pro- 
miee,  defendant  agreed  to  perform  the  con- 
tract on  his  part ;  that  plaintiff  paid  debts  for 
defendant  to  divers  persons  (naming  them) 
to  the  amount  of  28U. ;  that  the  whole 
amount  of  debts  was  not  vet  settled ;  and 
that  several  sums  of  402.  nad  become  due 
fronn  defendant  under  the  agreement,  which 
had  been  paid  to  the  amount  of  160;.  only, 
but  the  rest  were  unpaid. 

Plea,  as  to  two  of*  the  sums  of  40/.,  that 
before  they  became  due,  plaintiff  had  omitted 
to  pay  certain  of  the  debts  due  to  creditors  of 
defendant  (naming  them),  other  than  the 
creditors  named  in  the  deciaratidn,  which  he 
might  have  paid ;  and  had  also  omitted,  after 
the  last  payment  of  402.,  to  pay  defendant  H. 
per  week ;  wherefore  defendant  in  a  reason- 
able time,  and  before  the  two  sums  in  ques- 
tion were  due,  rescinded  the  contract. 

Replication,  that,  before  and  at  the  time 
of  the  Isst  psyment  of  40/.,  defendant  was 
indebted  to  plaintiff  in  the  sum  of  50/.  and 
more,  in  respect  of  the  moiievs  paid  by  plain- 
tiff" for  defendant,  as  in  the  nrst  count  men- 
tioned ;  and  that  the  said  40/.  was  insufficient 
to  discharse  the  amount  in  which  defendant 
was  so  indebted  to  plaintiff,  and  for  which 
the  agreement  was  a  security : 

Hh4,  thst  the  plea  was  bsd,  as  showing, 
at  moat,  onlsr  a  partial  failure  of  performance 
by  the  plaintiff,  which  did  not  authorise  the 
defendant  to  rescind  the  contract. 

QuBre,  whether  the  replication  was  good. 
Held,  by  Coliridgb,  J.,  that  it  was  bad. 
Franklm  v.  JIf  t7/er,  599. 

ATTACHMENT. 

I.  Against  bankrupt  attorney,  for  non-payment 
of  money. 

Money  was  invested  in  stock,  pursuant  to 
a  will,  for  the  benefit  of  a  legatee.  An  attor- 
ney obtained  the  legatee's  authority,  and  a 
power  from  her  trustee,  to  sell  out  the  stock, 
representing  that  it  might  be  better  invested 
in  a  mortgage,  and  that  he  would  find  a  pro- 
per security.  The  money  was  sold  out,  and 
the  proceeds  received  and  held  by  the  attor- 
ney, he  paving  interest  on  the  amount  to  the 
legatee,  wno  did  not  know  that  the  money 
bad  not  been  reinvested.  Inquiries  being 
afterwards  msde,  he  admitted,  after  aome 
evasion,  that  he  had  not  reinvested  the  sum ; 
bat,  upon  being  further  urged,  promised  that 
be  would  do  so,  and  at  ^ngth  proposed  a 
mortgage  (which  was  thought  insufficient) 
oo  property  of  his  own.  No  further  satisfac- 
tion being  offered,  the  legatee  moved  the 
Court  against  him,  snd  a  rule  was  msde,  by 
eoDsent  (the  attorney  having  filed  no  affi- 


davit), ordering  that  he  should  reinvest  the 
money  in  stock,  on  or  before  the  24th  of 
June  then  next,  snd  pay  costs;  and,  on  de- 
fault, that  an  attachment  should  issue  against 
him.  The  money  was  not  reinvested,  nor 
costs  paid,  and  on  June  25th  a  fiat  in  bank- 
ruptcy issued  against  the  sttomey,  who,  in 
October,  obtained  his  certificate.  The  rule  ^ 
and  allocatur  were  served,  and  the  costs  de- 
manded, in  August.  On  motion  made  after- 
wards for  an  attachment  pursuant  to  the 
above  rule : 

Held,  that,  under  these  circumstances,  the 
certificate  was  no  answer  to  the  application, 
and  that  the  attachment  might  issue.  In  re 
Newbertf,  100. 
II.  For  contempt ;  Maater's  report  as  to  purg- 
ing of  contempt,  how  far  concluaive.  Con- 
tempi  of  Court, 

'ATTESTATION. 

Of  a  will. 

1.  Proof  of.     Power,  1, 

2.  Effect  of.    Power,  I. 

ATTORNEY. 

I.  Notice  previous  to  admission. 

1.  A  party  applying,  on  the  first  day  of  Easter 
term,  to  be  aamitted  an  attorney  in  that  term, 
had  affixed  his  notices  in  a  name  which  he 
had  taken  since  the  expiration  of  the  articles, 
having  served  in  another  name,  to  which  his 
notices  did  not  refer.  The  Court  allowed 
him  to  be  admitted,  after  affixing  notices  in 
both  names  for  the  rest  of  Easter  term.  In 
re  Ridley,  780. 

2.  The  Court  allowed  an  attorney  to  be 
admitted  without  a  full  term's  notice,  where 
all  the  other  requisites  had  been  complied 
with,  and  it  appeared  to  be  essential  to  hia 
interests  in  his  profession  ihat  he  should  sail 
for  India  before  the  regular  time  of  notice 
would  expire.  The  application  was  made 
on  the  second  day  of  the  term,  and  the  ad- 
mission waa  ordered  to  be  on  the  last  day  of 
the  same  term.     In  re  Hancock,  779. 

3.  Three  days'  notice  must  be  given  to  the 
Master,  under  the  rule  of  Hil.  6  W.  4,  by 
persons  applying  to  be  admitted  attorneys, 
exclusive  of  the  day  on  which  the  notice  ia 
given,  and  of  ihe  first  dsy  of  the  term  to 
which  it  relates.    In  re  Prangley,  781. 

II.  Certificate :  neglect  to  renew,  its  effect. 

1.  Where  an  attorney  had  ceased  taking 
out  his  certificate,  and  practised  in  a  Hun- 
dred Court  (the  practice  of  which  was  regu- 
lated according  to  that  of  the  K.  B.)  for  the 
recovery  of  debts  under  5/.,  and  not  else* 
where,  the  Court  would  not  allow  him  to  be 
readmitted  without  paying  hia  full  arreara  of 
certificate  duty.    Ex  paHe  Binna,  1005. 

2.  An  attorney  who  had  practised  regu- 
larly under  a  certificate,  in  this  Court  and 
the  Court  of  Common  Pleas  at  Lancaster, 
and  had  subsequently  discontinued  practice, 
and  been  employed  as  superintendent  of  col- 
lieries, and  had  afterwaida  been  readmitted 
an  attorney  in  the  Court  of  Common  Pleaa 
at  Lancaster,  all  previously  to  R.  Hil.  6 
W.  4,  6,  was,  sfter.that  rule,  readmitted  an 
attorney  of  this  Court,  without  the  affidavit 
required  by  the  rule.  Eg  parte  Miller,  1006. 

III.  Readmission  of.    See  Ant^,  II. 
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IV.  Power  to  bring  tetioii  on  his  bill  pending 
order  for  taxation. 

An  attorney's  bill  was  referred  to  taxation 
by  a  Judge  of  the  Coart  of  Common  Pleas, 
who  directed  that  the  rale  should  not  be 
acted  upon  till  the  attorney  should  have  had 
time  to  make  a  certain  motion  to  that  Court. 
The  motion  was  disposed  of;  and,  on  the 
second  day  afterwards,  the  client  not  having 
proceeded  with  the  taxation,  the  attorney 
arrested  her  for  the  alleged  amount  of  the 
bill.  A  Judge  of  the  Court  of  King's  Bench, 
on  summons,  set  aside  the  proceedings  and 
discharged  the  defendant  out  of  custody,  with 
costs,  ordering  the  plaintiff  also  to  pay  the 
costs  of  the  summons.  Heldy  that  the  dis- 
charge was  right ;  and  the  Court  would  not 
review  the  oraer  as  to  costs. 

In  discharging  the  rule  for  rescinding  the 
Judge's  order,  it  wos  made  a  condition  that 
the  defendant  should  not  prosecute  an  action 
for  a  malicious  arrest.  Afterwards,  the  at- 
torney's bill  was  taxed,  and  the  balance  due 
to  him  found  to  be  only  369Z.,  he  having  ar- 
rested for  8002.  The  Court,  on  motion,  re- 
fused to  release  the  defendant  from  her 
undertaking  not  to  prosecute  the  action. 

Semble  that,  if  a  client  obtain  an  order  for 
taxine  an  attorney's  bill,  and  take  no  further 
atep  tor  several  weeks,  the  attorney  cannot 
treat  the  order  as  waived,  and  arrest,  but 
should  himself  cause  the  bill  to  be  taxed, 
before  proceeding  against  the  client.  Skireff 
V.  Lady  Greeley,  338. 

v.  Proceedings  to  be  taken  by,  if  client  ne- 

flect  to  proceed  with  taxation.    Anti,  IV. 
Action  against,  for  malicious  arrest ;  when 
Court  will  order  stay  of  proceedings.    AtUi, 

VII.  AttacUment  against,  for  non-payment  of 
money,  notwithstanding  bankruptcy.  At- 
tachment, I. 

AUCTIONEER. 

How  far  considered  aeent  of  vendor  and  ven- 
dee.    Vendor  and  Vendee,  IV. 

AVERAGE. 

What  constitutes,  in  policy  of  insurance.  In- 
Murance,  II. 

AWARD. 

I.  Appointment  of  umpire,  how  to  be  made. 
Where  arbitrators  have  decided  the  choice 
of  an  umpire  by  tossinff  up,  the  acquiescence 
of  parties,  subsequently  to  the  choice,  and 
before  the  reference  is  proceeded  in,  does 
not  render  the  appointment  valid,  unless  the 
parties  acquiescmg  have  knowledge  of  all 
the  circumstances  under  which  the  choice 
was  made. 

.    Therefore,  where  one  of  two  arbitrators 

-  objected  to  S.  as  umpire,  and  afterwards  the 

two  arbitrators  tossed  up,  and  the  other  arbi* 

•  trator  won,  and  named  S.,  and  the  attorney 
of  one  of  the  parties,  knowing  that  the  arbi- 
trators had  tossed  up,  but  not  knowing  that 
one  of  them  had  objected  to  S.,  proceeded  in 
the  reference,  it  was  held  that  the  irregu- 
larity was  not  cured.  And  this,  though  the 
ground  of  the  arbitrator's  objection  to  S.  was 
negatived  by  affidavit.  In  re  Jamieeon  and 
Binns,  945. 


II.  CoBstmction  of. 

1.  As  to  costs  of  several  i 
referred.    CMte,  I.  3  (U. 

2.  How  far  decision  of  award  will  be  re- 
ferred to  facts  stated  upon  it. 

An  action  on  the  case  against  an  anomey, 
for  negligently  preparing  a  conveyance  of 
land  to  the  plaintiff,  was  referred  to  an  arbi- 
trator with  all  matters  in  difference.  The 
plaintiff's  case  on  the  reference  was,  that 
many  words  in  the  deed  were  written  oo 
erasures,  which  were  not  noticed  in  the  at- 
testation; that  the  deed  was  in  other  re- 
spects incorrect  and  improperly  prepared;  and 
tnat,  by  reason  thereof,  the  plainiiff  was  pre- 
vented from  mortgaging.  The  arbitrator 
ordered  a  verdict  to  be  entered  for  the  de- 
fendant, and  awarded  that  it  was  proved  t>e- 
fure  him  that  the  erasures  in  the  conveyance 
mentioned  in  the  pleadings  were  made  iefan 
the  deed  was  executed. 

On  motion  to  set  aside  the  award,  on  the 
ground  that  the  &cis  therein  stated  did  not 
warrant  a  finding  for  the  defendant : 

Held  J  that  the  above  statement  of  fact  by 
the  arbitrator  did  not  show  that  his  decision 
proceeded  on  that  fact ;  and,  therefore,  that 
no  ground  appeared  for  reviewing  his  award. 
Lancaster  v.  Heminglon^  345. 
3.  Uncertainty  as  to  damages  awarded. 

On  the  trial  of  a  cause,  a  verdict  was  taken 
for  3000/.  subject  to  a  reference,  the  arbitra- 
tor to  direct  a  verdict  for  plaintiff  or  defen- 
dant, as  he  should  think  proper ;  and  to  deter- 
mine all  matters  in  difierence,  except  as  to 
costs,  the  settlement  of  which  was  provided 
for  by  the  order  of  reference.  The  arbitrator 
directed  a  verdict  to  be  entered  for  plaintifi 
(not  saying  for  how  much),  and  that  defen- 
dant should,  at  a  time  and  place  named,  pay 
plaintiff  or  his  attorney  260i.  : 

Hdd^  an  uncertain  award.  Martin  v. 
Surge,  973. 

III.  Setting  aside  for  uncertainty.  Ante,  II.  3. 

BAIL. 

What  must  be  stated  in  affidavit  to  hold  to 
bail.    Fraetice,  II. 

BANE  OF  ENGLAND. 

I.  How  far  identified   with    transactions  of 
branch  banks.    Bankruj^,  I. 

II.  Notice  to,  how  far  notice  to  branch  banks. 
Bankrupt t  I. 

III.  Seal  of.  affixing  how  proved.    Evidence, 
11,1. 

BANKRUPT. 

I.  Payments  to,  when  within  Bankrupt  Act. 

Giving  cash  for  a  bank  post  bill  is  a  pay- 
ment within  the  protection  extended  bystat. 
6  G.  4,  c.  16,  s.  82,  to  "  all  payments  really 
and  honk  fide  made*'  to  any  bankrupt  before 
the  commission. 

N.  committed  an  act  of  bankruptcy,  «nd 
on  the  same  day  absconded  with  two  500/. 
bank  post  bills  drawn  in  London,  payable  lo 
himself,  which  he  afterwards  endorsed  in 
blank.  At  Gloucester,  where  a  branch  bank 
of  the  Bank  of  England  is  established  nnder 
Stat.  7  G.  4,  c.  46,  s.  15,  he  delivered  the  billa 
to  S.,  saying  he  wanted  gold  for  them.  S., 
who  was  known  at  the  branch,  deiiTered 
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them  to  the  tgent  there,  end  woeired  ]000^ 
in  ^old,  first  endorsing  tbenit  at  the  agent's 
desire,  to  the  Governor  and  Company  of  ihe 
Bank  of  England.  S.  paid  over  the  whole 
lOOOZ.  to  N.,  having  no  interest  in  the  bills. 
and  having  acted  merely  as  his  friend  and 
af  «nt.  The  commiaaion  had  not  then  issued. 
Neither  S.  nor  the  bank  agent  knew  of  the 
act  of  bankruptcy.  The  bills  were  sent  to 
the  Bank  of  England  from  the  branch,  un- 
cancelled. The  practice  at  the  branch  banks, 
when  bills  are  changed  there,  is,  to  take  an 
endorsement,  and  send  them  up  uncancelled : 

First,  th^t  the  delivery  of  the  20002.  to  S. 
for  the  bills  was  a  transaction  between  the 
Bank  of  England  and  N.  the  bankrupt,  by 
their  respective  agenta. 

Secondly,  that  the  changing  of  the  bills, 
whether  considered  as  a  purchase  of  them, 
or  as  a  payment  in  discbarge  of  the  liability 
of  the  Bank,  was  not  a  valid  transaction, 
unless  protected  by  sect.  82  of  the  Bankrupt 
Act,  as  a  pavment  made  without  notice  of 
an  act  of  bankruptcy. 

N.  absconded  (as  above  stated)  March 
I2th.  Application  was  made  by  solicitors 
on  the  Ifitn  to  the  Bank  of  England  to  atop 
tbo  billa,  describing  them,  and  stating  that 
N.  had  absconded  with  them.  On  the  8th 
of  April  the  same  solicitors  again  applied  at 
the  bank  to  the  same  effect,  and  it  was  then 
stated  that  a  fiat  of  bankruptcy  againat  N. 
was  expected  by  every  post.  The  bills  were 
changed  at  Gloucester,  April  12th: 

Had,  that  there  was  sufficient  notice  to 
the  Bank  of  England  to  take  away  the  pro* 
taction  of  6  G.  4,  c.  16,  a.  82 ;  and  that  such 
notice  to  the  bank  operated  as  notice  to 
the  branch  bank,  a  reaaonable  time  having 
elapsed  for  transmitting  it  before  the  bills 
were  received  there  from  S.  WillU  v.  Bank 
^England,  21. 

n.  What  sufficient  notice  of  act  of  bankruptcy. 
Antl,  I. 

ni.  What  conatitutea  reputed  ownership. 
Vendor  and  Vendee,  II. 

IV.  When  goods  in  order  and  disposition  of 
bankropt  within  72d  section  of  Bankrupt 
Act.     Vendor  and  Vendee,  I. 

y.  When  bankruptcy  not  sufficient  answer  to 
order  of  conrt  to  pay  money.    Attachment,  1. 

YI.  In  whom  is  vested  bankrupt's  estate  in 
customary  freehold  before  admittance  of  aa- 
signees.    Manor,  II. 

BARN. 

Under  what  circumstances  a  chattel  removable 
by  a  tenant  at  expiration  of  tenancy.  Land- 
lord and  Tenant,  XII. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

I.  What  constitutes  a  promissory  note.  Stamp, 

II.  When  promissory  note  may  be  atamped  as 
a  mortgage.    Stamp,  II. 

III.  Endorsee  of  bill,  how  far  affected  by  fraud 
ot  preceding  endorser.    PoU,  IV. 

IV.  Notice  of  non-payment  of  foreign  bill,  how 
to  he  given. 

In  giving  notice  of  non-payment  to  the 
drawer  of  a  foreign  bill,  resident  abroad,  it  is 
safficient  to  inform  him  that  the  bill  has  been 


protested,  without  sending  a  eopy  of  the 
protest. 

In  an  action  by  the  endorsee  of  a  bill  who 
has  given  value,  if  his  title  be  disputed  on 
the  ground  that  his  endorser  obtamed  the 
discount  of  auch  bill  in  fraud  of  the  right 
owner,  the  question  for  the  inry  is,  whether 
the  endorsee  acted  with  good  faith  in  taking 
the  bill.  The  question  whether  or  not  he 
was  guilty  of  gross  negligence  is  improper. 
Gross  negligence  may  be  evidence  of  mala 
fidea,  but  is  not  equivalent  to  it.  Goodman 
V.  Harvey,  870. 

V.  Discharge  of  one  of  two  joint  and  several 
makers  oia  note. 

In  assumpsit  on  a  promissory  note,  it  was 
pleaded  that,  R.  owing  plaintin  299/.,  plain- 
tiff agreed  with  R.,  S.  R.,  and  defendant, 
that  theyahould  give  plaintkff,  and  he  should 
accept,  their  joint  and  several  note  for  2991. 
as  a  satisfaction  and  security  for  the  debt, 
which  was  done.  It  was  further  pleaded 
that,  the  note  being. due,  and  the  debt  un- 
paid, and  plaintiff  having  aued  the  three 
makers,  it  was  agreed  that  the  action  should 
cease,  and  that  the  three  makera  abould  give 
their  three  joint  and  several  notes  for  52/. 
18«.  8d.,  at  thirteen  months,  and  llOZ.  ]3«. 
4d.  and  561. 13«.  8d.  at  longer  periods,  as  a 
satisfaction  and  security  for  2007.  parcel  of  the 
debt  due  from  J.  R.,  with  interest ;  and  the 
notes  were  so  given.  It  was  further  pleaded 
that,  the  first  note  being  due  and  unpaid,  and 
the  second  (now  sued  upon)  not  yet  due,  S. 
R.  agreed  with  the  plaintiff  to  pav,  and  did 
pay  him  100/.  in  discharge  of  S.  R.^s  liability 
on  the  three  last-mentioned  notes,  and  plain- 
tiff  accepted  the  same  in  auch  discharge,  end 
gave  up  to  S.  R.  the  first  of  the  three  notes, 
endorsed  upon  the  note  now  sued  upon  a  re- 
ceipt of  47/.  U.  id.  on  account,  erased  S.  R.'a 
name  fron>ihis  note,  and  discharged  him  from 
further  liability  thereon.  These  facts  being 
admitted,  and  it  being  answered  that  the  last- 
mentioned  transaction  with  S.  R.  took  place 
without  defendant's  knowledge  or  consent, 
which  was  not  denied : 

Held,  that  the  discharge  of  S.  R.  by  plain- 
tifi"  discharged  the  defendant.  Nickolton  v. 
Bemll,  675. 

VI.  How  far  one  of  two  joint  and  several 
makers  of  promissory  note  a  competent  wit- 
ness for  the  other.    Evidence,  Vlf.  2  (2). 

VII.  How  identity  of  prior  and  subsequent  en- 
dorser to  be  averred  on  pleadinga.  Plead- 
ing,  XI. 

VIII.  On  issue  as  to  endorsement  of  bill,  on 
which  party  proof  lies. 

Assumpsit  by  endorsee  affsinst  acceptor  of 
a  bill  of  exchange.  Plea,  that  the  bill  was 
an  accommodation  bill,  endorsed  to  plain- 
tiff's endorser  for  the  purpose  of  its  being 
discounted  for  defendant's  use  ;  that  it  was 
endorsed  to  plaintiff  in  fraud  of  defendant, 
and  that  plaintiff  took  the  bill,  by  such  en- 
dorsement, after  it  waa  due.  Replication, 
that  the  bill  was  endorsed  to  plaintiff  before 
it  became  due,  he  not  knowing  the  premises, 
without  this,  that  plaintiff  took  it  alter  it  was 
due. 
f    Issue  thereon : 

Held  that,  at  the  trial,  it  lay  on  the  de- 
fendant to  begin,  by  proving  that  the  bill 
was  due  when  endorsed.  Znots  v.  Lady 
Parker,  838 
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IX.  In  bands  of  a  tortkras  holder,  how  reco- 
verable. 

If  a  party  receiving  a  bill  payable  to  order, 
for  the  purpose  of  getting  it  endorsed  for 
another  person,  procures  the  endorsement, 

Cays  in  the  bill  to  his  own  account  at  his 
anker's,  with  intent  to  appropriate  the  pro- 
ceeds, and,  before  the  bill  is  due,  draws  upon 
such  account  (though  not  specifically  upon 
the  credit  of  the  bill),  and  his  draft  is  honor- 
ed, an  action  of  trover  may  be  commenced 
against  him  before  the  bill  is  due,  but  not  an 
action  for  money  had  and  received.  Atkins 
V.  Owetu,  819. 

X.  Giving  cash  for  bill,  how  far  a  boni  fide 
payment  within  protection  of  Bankrupt  Act. 
Bankrupt,  I. 

BILL  OF  PARCELS. 
How  far  considered  a  warranty.     Warranty. 

BISHOP. 

Consistory  Court  of,  whether  a  superior  court. 
ProkSntion,  L 

BONA  FIDES. 

I.  How  far  a  justification  of  libel.    Libd,  I. 

II.  How  far  it  supports  title  of  endorsee  of  bill 
received  from  fraudulent  endorser.  BilU  of 
Exchange  and  Promissory  Notes,  IV. 

III.  What  is  a  bonk  fide  payment  within  pro- 
tection of  Bankrupt  Act.    Bankrupt,  I. 

BOND. 

I.  What  omissions  in  a  bond  will  be  aupplied 
by  inference. 

To  a  declaration  against  a  sherilT  for  an 
escape  on  mesne  process,  defei^dant  pleaded 
that,  before  the  alleged  e«cape,  and  before 
the  eipiration  of  eight  days  from  the  arrest, 
he  rook  a  bail  bond,  duly  subscribed  with  a 
condition  according  to  the  form  of  the  statute, 
&.C.,  and  assigned  it  to  the  plaint ifi*,  which 
the  plaintiflT  look ;  and  the  replication  tra- 
versed that  any  condition  was  subscribed  ac- 
cording to  the  form  of  the  statute,  &c. 

Held,  that  the  defendant  did  not  support 
his  issue,  by  producing  a  bail  bond,  which 
was  re|(ular  in  all  respects  eicept  that,  in 
the  recital  of  the  condition,  the  writ,  &c., 
was  said  to  have  been  delivered  "  to  the  said 
— ^;'*  and  that,  in  the  operative  part  of  the 

condition,  the  words  were  '*  if  the  said 

do  cause  special  bail,  dLC.,*'  the  prisoner's 
name  being^omiited  in  those  two  places  only. 
ffolden  v.  Baphati,  228. 

II.  Replevin. 

1.  Duty  of sheriflfin  taking.    SheHf,  I.,  2. 

2.  Action  on ;  damages  how  to  be  estimated. 
Sheriff,  h,  2. 

BURGESS. 

I.  Election  of,  by  an  unlimited  body ;  what 
constitutes  a  valid  meeting.    Corporation,  I. 

II.  Right  of,  to  inspect  votine  papers  under 
Stat.  5  dL  6  W.  4,  c.  76,  s.  35.  Corporation,  III. 

CAPIAS  AD  SATISFACIENDUM. 

Discharge  out  of  custody  for  irregularity,  when 
it  may  be.    Practice,  VIII.,  1  (2). 


CASE,  SPECIAL. 

When  Court  will  judge  as  to  correctness  of 
inference  from  facts  drawn  by  the  Sessions. 
Poor,  in.,4(2);VIL 

CENTRAL  CRIMINAL  COURT. 

Venue  in  indictment,  how  far  oonclnaive  as  to 
place  of  trial.     Venue. 

CERTIFICATE. 

I.  Of  Attorney;  non-renewal  of,  its  eSeet. 
Attorney,  II. 

II.  Of  Judge,  as  to  costs,  under  stat.  43  Eliz. 
c.  6,  8.  2,  how  far  ooncluaive.     CosU,  VI. 

III.  Of  Justices. 

1.  As  to  completion  and  repairs  of  high- 
way.   Highway,  V.  1. 

2.  For  sale,  after  stopping  up  highway. 
Highu>ay,yiL3{2). 

CERTIORARL 

I.  Prosecutor  pro  rege,  when  entitled  to. 

The  rule,  that  a  statute  takins  away  cer- 
tiorari does  not  bind  the  crown  unless  named, 
is  not  limited  to  cases  where  the  crown  has 
an  actual  interest,  but  extends  to  all  prose- 
cutions in  the  name  of  the  king. 

And  the  rule  in  favor  of  the  Crown  is  not 
defeated  by  the  prosecutor  having  become 
nominally  defendant ;  as  where  a  conviction 
has  been  quashed  at  sessions,  with  costs  to 
be  paid  by  the  prosecutor,  and  he  seeks  to 
quash  the  order  of  sessions.  Rex  v.  Boulthee, 
498.  (See  remainder  of  placituro,  Convic^ 
tion,  II.) 

II.  Application  for,  when  Court  will  notice 
facts  stated  on  afiidavil.  Highway,  VI  [.  3  (2). 

III.  Recognizances  previous  to  removal.  Post, 
IV. 

IV.  Removal  of  indictment  by  one  of  several 
defendants,  its  effect  on  the  others. 

Under  stat.  5  d&  6  W.  4,  c.  33,  as  well  is 
bj[  the  antecedent  practice,  a  certiorari  ob- 
tained by  one  of  several  defendanta  removes 
the  indictment  as  to  all,  and  the  previous 
recognizancea  of  all  are  discharged,  thoueh 
the  parties  not  applying  for  the  certiorari  do 
not  give  any  fresh  security. 

Application  being  made,  under  such  cir- 
cumstances, for  a  procedendo,  unless  the  de- 
fendants not  suin^  out  the  certiorari  would 
enter  into  recognizances,  the  Court  refused 
a  rule  to  ahow  cause.    Bex  v.  Boxall,  513. 

CHEQUE. 

Delivery  of,  how  far  it  constitutes  payment. 

To  aasumpsit  for  work  and  labor  in  making 
a  railing,  defendant  pleaded,  that  before  the 
action  Ae  had  paid  to  the  plaintiff  the  sum  of 
61. 1  Is.,  and  plaintiff  had  received  and  accepted 
the  same,  in  payment  and  dischsrge  of  8i. 
1 U.  Replication,  that  defendant  did  not  pay 
to  plaintiff  the  aaid  sum  of  81,  lis.  in  man- 
ner, dLC. : 

Hdd,  that  the  defendant  did  not  support 
hia  issue,  by  showinjg  that,  before  the  action, 
he  had  sent  plaintina  cheque  on  his  banker 
for  62.  lis.,  staled  in  the  body  of  the  cheoue 
to  be  "balance  account  raihng;*'  and  that 
plaintiff  held  such  cheque  at  the  commefioe- 
ment  of  the  action.    A  cheque  so  doUversd, 
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to  operate  as  payment,  mast  at  any  rate  be 
unconditional. 

And  (per  Ltttlsdals,  J.)  a  party  to  whom 
a  cheqae  is  sent  may  commence  an  action 
be/ore  he  sends  it  back : 

HM  also,  that  it  was  no  misdirection  to 
leave  it  to  the  jnry,  only,  whether  the  plain- 
ti£b  received  the  cheque  as  money.  Hcugh 
V.  May,  954. 

CHURCH. 

Rate.  See  il/aii^sitt«,  11.  Prohibition,  I.; 
Rate,  I. 

CHURCHWARDENS. 

I.  Power  to  lease  parish  property.  Landlord 
and  Tenant,  V. 

II.  How  far  entitled  to  books  of  surveyor  of 
highway  on  his  quittine  office.  Highway, 
VIII.  1. 

III.  Accounts  of;  what  objections  may  be 
made  to  them.    Mandamus,  II.  5. 

CLIFTON. 

iGloueeaterthire.)  What  J vst ices  have  juris- 
diction  over.    Statute,  XLl.  2. 

COMMON. 

Presumption  of  law  as  to  property  in  unculti- 
vated parts  of  common. 

An  inclosure  act  directed,  that  commis- 
sioners should  award  to  a  corporation,  who 
were  owners  of  the  soil  of  certain  commons, 
a  twentieth  part  of  the  commons,  bv  way  of 
compensation.  The  corporation,  wno  were 
plaintifls  in  an  action  of  trespass,  quare  elau' 
turn  fregitt  having  given  evidence  of  acts  of 
ownersnip  in  the  locut  in  quo,  the  defendant, 
to  show  ttiat  their  right  to  it  had  been  com- 
pensated for  by  allotments  made  by  the  com- 
missioners, gave  evidence  that  these  allot- 
ments amounted  to  a  twentieth  part  of  the 
commons.  In  contradiction  to  this  evidence, 
plaintiffs  proved  that  a  part  of  the  land, 
which  they  alleged  to  be  the  common,  con- 
sisted of  uncultivated  strips  of  land  between 
the  cultivated  parts  of  the  common  and  the 
lands  of  private  proprietors,  called  balks; 
and  plaintiffs  gave  some  evidence  of  property 
in  these  balks.  The  judge  having  left  the 
question  of  propertv  in  the  loau  in  quo  gene- 
rally to  the^ury.  who  found  for  the  plaintiffs : 
HM,  that  It  was  not  ground  for  a  new  trial, 
that  the  judge  did  not  tell  the  iurv  that,  in 
presumption  of  law,  the  balks  belonged  to 
the  owners  of  the  adjacent  land,  unless  the 
contrary  were  proved.  Quaere,  as  to  such 
presumption.  Bailiff  $  of  Godmaneheeter  v. 
Fh£Ui^,  550.  (See  remaining  parts  of  plsci- 
mm,  Evidence,  VII.  2  (1,)  and  Corporation, 
II.  1.) 

COMPENSATION. 
Under  Railway  Act.    Statute^  XLVI. 

COMPULSION. 

Recovery  of  money  extorted  under  compulsion 
of  colorable  legal  process.    FUadingt  I*  U 
Tok  XXXL— 29 


CONSENT. 

By  party  arrested,  to  dwelling-house  to  which 
to  be  taken;  what  constitutes.   Sheriff,  I.  1. 

CONSISTORY  COURT. 

Of  Bishop ;  whether  a  superior  court.  ProAt- 
bition,  1. 1. 

CONSOLIDATION. 

Rule  in  insurance  cases. 

Two  actions  having  been  brought  bv  the 
same  plaintiff  against  different  defenaants, 
on  the  same  policy  of  insurance,  the  court 
consolidated  them,  after  a  declaration  had 
been  delivered  in  one,  and  an  appearance 
entered  in  the  other,  at  the  instance  of  the 
defendant  in  the  latter  action,  though  the 
plaintiff  objected.  HoUingtworth  v.  Brod^ 
rick,  646. 

CONTEMPT  OF  COURT. 

Purging  of,  how  shown. 

On  attachment  for  a  contempt  where  the 
defendant  has  been  examined  on  interroga- 
tories, and  the  Master  of  the  Crown  Office 
directed  to  report  thereon  to  the  Court,  if  he 
reports  that  the  defendant  has  cleared  him- 
self of  the  contempt,  the  Court  will  not  enter 
into  a  discussion  of  the  correctness  of  such 
report,  unless  it  appear,  by  the  interroga- 
tories and  answers  (Semble,  not  by  affidavit), 
that  the  Master  has  been  mistaken. 

It  is  not  sufficient  ground  for  a  review  that 
the  Master's  report  appears  contradictory  to 
the  opinion  of  a  judge  who  granted  the  at- 
tachment.   Bex  V.  Morley,  849. 

CONTRACT. 

I.  Of  sale ;  bill  of  parcels  how  far  a  warranty. 
Warranty. 

II.  Executory,  for  ssle  ofgoods. 

1.  Construction  of.    l^ndorand  Vendee.l, 

2.  When  property  vests  in  vendee.  Ven^ 
dor  and  Vendee,  I. 

III.  What  breach  bv  one  party  will  entitle 
the  other  to  rescind  the  contract.  Aseump' 
mU,  IV.  '^ 

IV.  Implied. 

1.  cAtween  what  parties  it  arises.  Plead' 
ing,  II. 

2.  How  far  it  arises  from  covenant  in  lease, 
on  tenant  jholding  over.  Landlord  and  Te- 
nant, VI. ;  Evidence,  XII. 

V.  Discharge  of  one  of  two  joint  and  several 
contractors^  effect  of.  Bill*  of  Exchange  and 
Promiteory  Notee,  V. 

CONVERSION. 

What  sufficient  to  support  trover.  Landlord 
and  Tenant,  XII. 

CONVEYANCE. 

By  what  words  right  of  way  passes.    Way,  1. 

CONVICTION. 

1.  Form  of;  how  penalty  against  several  to  be 
awarded. 
A  statutory  conviction  of  A.  and  B.  for  an 
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offence  several  in  iu  nature  (as  an  aaaanlt 
under  itat.  9  6. 4,  c.  31),  adjad^png  that  they, 
the  said  A.  and  B.,  for  their  said  oflence,  do 
forfeit  the  snm  of,  iLc.,  and  in  default  of  pajr- 
ment  be  imprisoned  for  the  space  of,  du:.,  is 
bad,  ioasmoch  as  the  penalty  ought  to  be 
imposed  on  the  parties  severally,  and  not 
jointly.  And  a  party  committed  under  such 
a  conviction  may  recover  in  trespass  against 
the  committing  msgistrate.  Morgan  v. 
Brown^  515. 
II.  Appeal  against;  what  objections  may  be 
taken  at  trial. 

By  the  Game  Act,  1  &  2  W.  4,  c.  33,  the 
justices,  before  whom  any  person  is  summa- 
rily convicted  in  penalties  under  that  statute, 
may  adjudge  that  such  party  shall  pay  the 
penalty  immediately  or  at  a  future  time,  and, 
m  default  of  payment,  be  imnrisoned  for  a 
certain  period ;  and  it  is  enactea,  that  the  con- 
viction may  be  drawn  in  a  certain  form 
(correspondmg  with  the  above  provision): 
that  the  party  convicted  may  appeal  to  the 
sessiooa,  giving  notice  to  the  complainant  of 
the  cause  and  matter  of  appeal,  within  three 
days  after  the  conviction ;  and  that  no  such 
conviction  shall  be  quashed  for  want  of  form. 
A  party,  summarily  convicted  under  the  act, 
appealed,  giving  notice  of  several  objections 
on  the  merits.  By  the  conviction,  when  re- 
turned to  the  sessions,  it  appeared  that  the 
party  was  adjudged  to  pay  the  penalty  forth- 
with, and  that  nothing  was  said  of  imprison- 
ment in  case  of  default.  The  sessions  quash- 
ed the  conviction  on  this  cround,  staling  in 
their  order  that  they  quashed  it  for  want  of 
form.  The  objection  was  not  taken  in  the 
notice  of  appeal,  nor  did  it  appear  that  the 
appellant,  when  he  gave  the  notice,  had 
means  of  knowing  how  the  conviction  would 
be  framed. 

Held  that,  assuming  the  conviction  to  be 
defective  in  substance,  the  sessions  bad  no 
power  to  quash  it  on  this  objection,  no  notice 
of  it  having  been  given.  JSec  v.  BouUbee, 
498.  (See  remainder  of  placitum,  Ceriio- 
rarif  1.) 

CORPORATION. 

I.  Election  into,  by  unlimited  body  ;  what  con- 
stitutes a  valid  meeting. 

To  a  quo  warranto  for  exercising  the  office 
of  mayor  of  a  borough,  the  defendant  pleaded 
that  by  charter  the  corporation  had  power  to 
elect  a  burgess  for  mayor;  and  that,  by  cus- 
tom, there  was  an  indefinite  number  of  free 
burgesses,  and  the  mayor,  bailiffs,  and  bur- 
gesses, being  duly  assembled,  might  elect 
whom  they  would  for  burgess ;  that  be  was 
elected  burgess  at  a  meeting  duly  assembled, 
according  to  the  custom  of  the  borough,  and 
was  afterwards  duly  elected  mayor  according 
to  the  charter.  The  Crown  traversed  the 
fact  that  the  meeting,  at  which  he  was  made 
a  burgess,  was  duly  assembled.  It  appeared, 
at  the  trial,  that  the  meeting  was  not  held  on 
a  day  appropriated  to  the  purpose  of  electing 
burgesses ;  and  the  jury  found  that  the  cus- 
tom was  to  elect  burgesses  for  the  time  being, 
who  were  indefinite  in  number;  and  that 
every  resident  burgess  was  to  be  served  with 
a  personal  notice  of  the  meeting,  and,  if  he 
required  it,  of  its  object;  but  that  the  cus- 
tom must  be  taken  with  the  qualification  that 
on  accidental  omission  to  serve  a  resident 
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appeared  that  R.,  a  residem  burgess,  had 
told  the  officer  wboue  duty  it  was  to  serve 
the  notices,  that  be  need  not  serve  Ibid,  as 
he  was  frequently  absent,  and  could  hear  tell 
of  what  vraa  going  on.  The  officer  did  not 
serve  R.,  who  was,  in  &ct,  in  the  boroagh  at 
the  time  of  the  meeting.  The  jury  found 
expressly  that  the  omission  to  serve  R.  was 
accidental : 

Hddt  that  the  qualification  of  the  custom, 
as  to  accidental  omissions,  waa  bad  in  law ; 
sod  thst  the  omiasion  to  serve  R.  was  not  so- 
cidentaL    Bex  v.  Langkom,  538. 

II.  Corporate  meeting,  who  must  attend. 
1.  When  number  of  membera  limited. 

The  charter  of  a  corporation  created  two 
baitifi  and  twelve  assistants,  and  enacted 
that  the  bailifi  and  assistants  for  the  time 
being  should  be  the  common  council  of  the 
borough ;  that  the  bailifis  and  assistants,  for 
the  time  being,  or  the  greater  part  of  them, 
of  whom  [eornm,  quorum]  the  baiUfia  should 
be  two,  should  make  by-laws,  should  elect 
the  recorder  and  town-clerk,  and  should  elect 
the  bailiffs  annually ;  if  a  bailiff  died  in  office 
or  was  removed,  the  successor  was  to  be 
chosen  by  the  sssistants  for  the  time  being, 
or  the  greater  part  of  them ;  the  assistants 
nominated  in  the  charter  to  hold  for  life  unless 
removed  by  the  bailiffs  and  assistants  for  the 
time  being,  or  the  greater  part  of  them,  of 
which  part  the  bailifis  should  be  two,  and  to 
be  removable  by  the  bailifis  and  aasistanis  for 
the  time  being,  or  the  greater  part  of  them 
(without  the  quorum  clause) ;  and  in  that 
case,  or  in  case  of  death,  the  successor  to  be 
elected  by  the  bailiffs  and  assistanu  then 
living  or  remaining,  or  the  greater  part  of 
them  (without  the  quorum  clause),  and  so 
from  time  to  time :  iie/d,  that  a  meeting,  at 
which  the  two  bailifis  and  only  aix  asaistants 
were  present,  was  not  a  regular  corporate 
meeting  for  the  purpose  of  accepting  a  resig- 
nation of  a  freeman,  although  tne  number  of 
assistants  was  reduced  below  twelve  by 
deaths;  and  that,  consequently,  a  freeman 
was  not  made  a  competent  witness  by  his  re- 
signation being  accepted,  and  the  acceptance 
entered  in  the  book  of  the  corporation  at  such 
meeting.  Bailiffs  of  Godmanchetier  v.  Phil' 
lips,  550.  (See  remaining  parts  of  placitum. 
Evidence,  VII.,  2  (1),  nnd  Common.) 

2.  When  number  of  membera  unlimited. 
Ante.  I. 

III.  Right  of  burgesses  to  inspect  voting  pa* 
pers. 

Semble,  that,  under  the  Municipal  Corpo- 
ration Act,  5  &  6  W.  4,  c.  76,  a.  35,  the  town- 
clerk  is  not  compellable  to  allow  two  bnr- 
§  esses  at  once  to  inspect  the  voting  papers 
eposited  with  him  after  an  election  of  towo- 
councillors,  or  to  give  more  than  one  of  the 
papers  to  one  person  at  the  same  time ;  bot 
that  be  is  bound  to  allow  any  burgess,  who 
brings  a  list  of  his  own,  to  compare  it  with 
the  papers  produced  by  the  town-clerk,  and 
mark  it  according  to  what  he  finds  there. 
Rex  V.  Arnold,  657. 

IV.  Jurisdiction  of  Justices  within  Clifton, 
{.Gloucestershire),    Statute,  XLI.,  2. 

V.  Corporation  seal;  atteating  witness  whe- 
ther dispensed  with.    Evidence,  II.,  1. 

VI.  Member  of,  when  a  competent  witness  in 
action  by  Corporation.    Evidence,  VII. ,  2  (1 .) 
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Vn.  Mnnicip«!  Corporation  Amendment  Act. 
Siatutt,  XLl. 


COSTS. 

I.  Of  tction. 

1.  Power  of  Court  oter. 

Id  an  action  for  work,  labor,  and  material!, 
the  plaintiff  delivered  a  particular,  claiming 
1303/m  and  stating  that  the  full  oarticulars 
coald  not  be  coraprieed  in  three  iolioi.  On 
iomroont  for  a  better  particular,  with  dates 
and  credits,  the  plaintiff  said  he  had  no  credits 
to  give,  and  the  summons  was  dismissed. 
The  canse  was  afterwards  referred,  with  all 
matters  in  difTerence ;  the  costs  to  abide  the 
event  of  the  award.  The  plaintiff,  in  open- 
ing his  case  before  the  arbitrator^  admitted 
payment  of  several  sums,  and  claimed  only 
400/.  The  arbitrator  awarded  632.  to  the 
plaintiff  for  his  alleged  causes  of  action,  and 
92.  to  the  defendant  for  matters  not  in  ques- 
tion in  the  suit. 

Held,  that  the  Court  could  not  stay  the 
tazaiion  of  the  plaintiff's  costs  and  order  each 
psrty  to  pay  his  own. 

PerPATTEsoN,  J.  A  plaintiff  is  not  bound, 
m  his  particular,  to  slate  the  items  of  reduc- 
tion which  he  admits ;  it  is  sufficient  if  he 
Btates  the  items  of  his  own  demand,  and  the 
arooani  admitted  as  going  in  reduction. 
Smith  y.  Eldridge,  64. 

2.  Of  ejectment :  payment  of  costs  of  former 
action  before  bringing  of  second  action. 
Ejectment,  IV. 

3.  Of  different  issues. 

(1.)  Constraction  of  award. 

In  trespass  quare  clausum  fregit,  defendant 
pleaded  to  the  whole  action,  (1.)  Not  gnihy ; 
(2.)  Soil  and  freehold ;  (3.)  Private  right  of 
^>y  ;  (4.)  Public  right  of  way.  By  order  of 
Niai  Prius,  the  cause  was  referred  to  a  bar- 
riater,  the  costs  to  be  in  his  discretion,  and 
to  be  recovered  as  if  they  were  costs  in  the 
eaoae.  I'he  fourth  issue  was  withdrawn  from 
the  cause  by  consent ;  but  the  arbitrator  was 
todecide  on  the  costs  of  the  cause  as  if  it  had 
remained.  The  arbitrator  awarded  that  the 
verdict  on  the  first  and  second  issues  should 
be  entered  for  the  plaintiff,  with  nominal 
damages,  and  the  third  for  the  defendant ; 
and  that  the  plaintiff  should  pay  the  defen- 
dant his  costs  in  the  cause,  such  payment  to 
be  made  on  the  expiration  of  fourteen  days 
from  the  taxation. 

Held,  that  the  plaintiff  was  entitled  to  his 
coats  on  the  first  and  second  issues,  and  that 
each  party  was  to  bear  his  own  costs  of  the 
fourth  issue  ;  the  award  being  tantamount  to 
a  direction  that  the  costs  in  the  cause  should 
sbide  the  event  of  the  cause.  Allenhy  v. 
Vrvudloek,  326. 
(2.)  In  replevin. 

Where  several  pleas  were  pleaded  under 
•tat.  4  Ann.  c.  16,  and  one  party  obtained  a 
verdict  on  some  of  the  issues,  entitling  him 
to  the  general  costs  of  the  cause,  he  was  lia- 
ble to  pay  the  opposite  party  on  the  issues 
found  for  him,  not  only  his  costs  of  the  plead- 
inga,  but  his  costs  of  preparing  evidence  on 
those  issues.  There  was  no  difference  in  this 
reapect  between  replevin  and  other  actions. 
And  the  law  was  not  altered  by  the  General 
Rule,  Hil.  2  W.  4, 1.  74.  Spenctr  v. Hamer- 
<M,413. 


II.  Ofamendmentofrule  for  judgment.  Mort' 

ne,  IV. 
)f  mandamus.    Mandamui,  III. 

IV.  Of  parties  to  interpleader  rule.     Inter* 
pleader,  III. 

V.  Defendant's  costs  under  43  G.  3,  c.  46,  s.  3. 

What  will  be  presumed  after  verdict. 
Pleading,  VnUl. 

VI.  Judges  certificate  for,  under  43  Elis.  c.  6; 
s.  2. 

How  far  conclusive. 

Where  a  Judge  has  certified  to  deprive  of 
costs  under  stat.  43  Elis.  c.  6,  s.  2,  in  a  case 
within  the  statute,  the  Court  cannot  order 
the  plaintiff's  full  costs  to  be  taxed  notwith- 
standine  the  certificate,  on  the  ground  that 
the  Judge  gave  an  erroneous  reason  for  cer- 
tifying.   Cann  v.  JPoeey,  68. 

VII.  When  Court  will  review  Judge's  order  as 
to  costs.    Attorney,  IV. 

VIII.  Security  for :  time  for  pleading.    Prac- 
tice, XVI. 

COVENANT. 


To  repair :  what  implied  contract  it  i 
on  tenant  holding  over.    Landlord  and  Te- 
nant, VI. 

COURT. 

I.  Of  Arches.    See  Frohibilion,  I. 

II.  Central  Criminal.    See  Venue, 

III.  Consistory,  of  Bishop.    See  Prohibition,  I. 

IV.  Of  Delegates.    See  Prohibition,  I. 

V.  Ecclesiastical.    See  Prohibition,  I. 

VI.  Hundred.    See  Attorney,  II.,  1. 

VII.  Inferior. 

How  far  st.  2  W.  4,  c.  39,  and  rules  of 
court  apply  to  causes  removed  from  inferior 
court.    Pleading,  IV.,  1. 

CRIMINAL  INFORMATION. 
See  IiTFORXATioff,  Crimxwal. 

CROWN. 
How  far  bound  by  statutes.    Certiorari,  I. 

CUSTOM. 

As  to  election  of  members  of  a  corporation' 
what  good.     Corporation,  I. 

CUSTOMARY  FREEHOLD. 

Vesting  of  bankrupt's  estate  before  admittance 
of  assignees.    Manor,  II. 

DAMAGES. 

I.  Unliquidated,  whether  within  Statute  of 
Limitations.    Statute,  III.,  1. 

II.  Uncertainty  as  to,  in  award.    Award,  II.,  3. 

III.  In  action  agsinst  sheriff  for  taking  insuffi- 
cient sureties,  how  estimated.    Sheriff,  I.,  2. 

DEBTOR. 

Discharge  of  one  of  two  joint  and  several 
debtors,  effect  of.  BiUi  of  Exchange  and 
Promissory  Notes,  V. 

DELEGATES. 

Court  of,  whether  a  superior  court.  Prekibi' 
tion,  I. 
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IkD£X. 


DEMISE. 


I.  What  coDBtitatea  a  present  demise.    Land' 
lord  and  Tenant,  I. 

II.  Of  miaerab :  what  interest  lessee  takes. 
Landlord  and  Tenant,  XI. 

DESERTION. 
Of  child  by  ftther,  what  is  proof  of.    Infant, 

DEVISE. 

I.  What  words  pass  a  fee. 

Testatrix  devised  estates  to  N.  in  fee,  in 
trust  to  receive  and  apply  the  proceeds  to  the 
use  of  S.,  the  sister  of  the  testatrix,  for  her 
life,  and,  from  and  immediately  after  the  de- 
cease of  S.,  to  convey  the  same  to  such  uses 
as  S.  should  by  deed  or  will  appoint.  There 
was  no  devise  over.  S.  died  in  the  lifetime 
of  the  testatrix :  Held, 

1.  That  the  death  of  S.  in  the  testatrix's 
lifetime  was  not  an  implied  revocation  of  the 
wUl. 

2.  That  the  estate  devised  to  N.  did  not 
lapse  by  reason  of  S.*s  death,  but  vested  in 
N.  at  the  death  of  the  testatrix. 

3.  That  the  estate  so  vested  in  N.  was  an 
absolute  legal  fee.  Doe  dem,  SkdUy  v.  Edlin, 
582. 

II.  What  evidence  admissible  to  explain  am- 
biguity. 

Devise  to  A.,  of  the  messuase  in  S.  in 
which  testator  resided,  with  the  buildings  to 
the  eame  adjoining,  and  all  those  several 
closes  in  S.  aforesaid,  called  C,  D,  and  E 
(with  the  bricic-kiln  erected  thereon),  and  F, 
with  their  appurtenances,  porf  of  the  farm 
and  landi  then  in  tettator'e  own  oetupation. 
Devise,  further,  to  B.  of  a  second  messuage, 
and  of  all  other  the  testator's  lands  and  here- 
ditaments in  S.  except  those  before  devised 
to  A.  Under  this  will,  B.  claimed  two  cot- 
tages in  S.  which,  when  the  will  was  made, 
a^oined  the  messuage  resided  in  by  the  tes- 
tator, but  were  not  in  his  occupation,  and 
were  divided  by  a  wall,  which  he  had  built, 
from  the  messuage. 

Held,  that  the  words  referring  to  the  tes- 
tator's own  occupation  applied  only  to  the 
premises  mentioned  after  the  words  "  to  the 
same  adjoining:"  that  evidence  was  admis- 
sible to  show  the  situation  of  the  premises, 
and  by  whom  they  were  occupied ;  but  that 
those  facts,  being  proved,  did  not  raise  such 
an  ambiguity  as  warranted  the  reception  in 
evidence  of  declarations  made  by  the  testator 
when  giving  instructions  for  his  will,  to  show 
that  he  intended  B.  to  have  the  cottages. 
Doe  dem  Preedjf  v.  Heltom,  76. 

III.  Under  power:  what  sufficient  attestation. 
Power,  I. 

IV.  What  operates  as  a  revocation  of  a  will. 
Anti,  I. 

V.  Death  of  devisee  in  lifetime  of  devisor,  its 
effect  on  devise.    Anti,  I. 

DISCHARGE. 

Out  of  custody,  of  prisoner  under  civil  process. 
Fractiee,  VlII.,  1  (2);  Execution,  2. 

DISTRESS. 

I.  Power  of  mortgagee  to  distrain  on  tenant  of 
mortgagor.    Mrtgage,  IV. 


II.  What  may  be  given  in  evidence  on  issue  of 
rien  in  error.    Pleading,  XII. 

PWELLING-HOUSE. 
Taking  party  to,  on  arrest.    Sherif,  I.,  1. 

EASEMENT. 

I.  Right  of  way,  by  enjoyment,  under  stat.  2 
&  3  W.  4,  c.  71 ;  pleading  and  evidence  re- 
lating to.    See  Pleading,  yi. 

II.  What  proof  will  support  description  of  way 
alleged-  as  an  immemorial  way.  Higkweii, 
III. 

III.  Ancient  lights.    See  Ancient  Lights, 

ECCLESIASTICAL  COURT. 
Whether  a  auperior  Court.    Prohibition,!, 

EJECTMENT. 

I.  What  constitutes  adverse  possession.  Ad' 
verge  Poeeeetion. 

II.  Striking  out  names  of  lessors  of  plaintiff  at 
instance  of  defendant. 

Ejectment  was  brought  against  tenant  in 
possession  on  the  several  demises  of  A.  and 
n.  Application  was  made  to  strike  out  B.'s 
name,  on  affidavit  that  the  tenant  claimed 
under  6.,  that  the  action  was  defended  to 
protect  B.*s  interest  against  A.,  and  that  A. 
claimed  under  a  conveyance  from  B.,  which 
was  asserted  to  be  invalid  by  reason  of  fraod. 

The  Court  granted  the  application,  though 
B.,  who  was  in  the  East  Indies,  had  not  ex- 
pressly authoriied  it,  grounds  beioff  shown 
for  inferring  a  eeneral  authority,  in  the  party 
making  the  application,  to  act  for  B.'s  ioteieit 
with  respect  to  the  premises. 

And  this,  although  it  was  sworn,  in  oppo- 
sition to  the  application,  that  the  conveyance 
from  B.  to  A.  was  boni  fide  and  for  good 
consideration,  that  B.  had  covenanted  for 
further  aasurances  to  A.,  that  the  insertion 
of  the  name  of  B.  was  necessarv  to  give 
legal  effect  to  the  conveyance,  and  that  A. 
was  in  circumstances  enabling  him  to  defray 
the  expenses  of  the  proceedings,  and  to  in- 
demnify B.    Doe  dem.  Hurst  v.  Clifton,  S09. 

III.  Entry  of  verdict  on  second  demise  after 
execution  on  first. 

Ejectment  being  brought  on  two  demises, 
and  a  verdict  being  taken  for  the  plaintiff  on 
one,  and  for  the  defendant  on  the  other,  and 
leave  being  reserved  to  the  plsintiff  to  move 
to  enter  a  verdict  for  him  on  the  second  de- 
mise, he  is  not  precluded  from  doing  so  by 
his  having  obtained  early  execution  on  the 
verdict  on  the  first  demise,  and  possession 
having  been  taken  under  it.    Doe  dem.  Bank 

Sf  England  v.  Chambers,  410.    See  remain- 
er  ofplacitum.  Evidence,  II.,  1. 

IV.  Stay  of  proceedings  in  second  ejectment 
until  payment  of  costs  in  a  former  one. 

A.  and  B.  jointly  brought  two  ejectments  on 
the  same  title,  one  against  C.  and  the  other 
against  D.,  and  recovered  in  both.  In  a 
third,  brought  by  A.  and  B.,  on  the  same 
title,  against  C.  and  D.,  the  defendants  bad 
a  verdict,  and  taxed  their  costs,  but  never 
made  any  express  demand  of  them.  The 
costs  were  never  paid.  Four  years  after  the 
trial  of  the  third  cause,  B.  released  to  C.  and 
D.  his  claim  to  the  premises  in  dispute,  in 
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conBidcration  of  money,  and  of  a  covenant 
by  C.  and  D.  to  suspend  their  claim  against 
H.  for  costs.  Afterwards  A.  died;  and  his 
son  broaght  ejectment  against  C.  and  D.  on 
the  title  relied  upon  in  ilie  former  actions. 
Upon  motion  to  stay  proceedings  till  pay- 
ment to  C.  and  D.  of  the  costs  recovered  by 
them: 

Hdd,  that  the  facts  of  this  case  did  not 
take  it  out  of  the  ordinary  rule,  and  that  the 
defendants  were  entitled  to  the  stay  of  pro- 
ceedings.   Doe  dem.  Bees  v.  Thomas,  348. 

ESTOPPEL. 

I.  What  parish  is  estopped  from  showing  after 
order  of  removal  unappealed  against.  Poor, 
VI. 

II.  How  far  mortgagor  estopped  from  setting 
Qp  defect  in  his  own  title,  as  against  mort- 
wee.    itforf^a^e,  III.,  1. 

III.  How  far  person  claimmg  under  mortgagor 
ifl  estopped  from  setting  up  prior  mortgage 
as  against  mortgagee.    Mortgage,  III.,  2. 

EVIDENCE. 

I.  Admissions. 

1.  Of  one  party  to  action,  how  far  admissible 
a^nst  other  parties  claiming  through 
him. 

Ejectment  against  T.,  the  tenant  in  pos- 
■ession,  and  L.,  who  came  in  to  defend  as 
landlord.  The  lessor  of  the  plaintiff  having 
prored  his  title  against  L.,  the  latter  set  up 
the  title  of  the  tenant  T.,  who  had  paid  rent 
to  the  lessor  of  the  plaiotiff  as  tenant  from 
year  to  year.  In  order  to  ahow  the  deter- 
mination of  T.*  a  interest,  the  lessor  of  the 
plaintiff  produced  an  admission  signed  by  T. 
after  the  commission  day  of  the  assizes, 
whereby  he  acknowledged  having  attorned 
to  L.,  upon  h.^m  ezecutmg  a  writ  of  posses- 
sion in  a  prior  ejectment.  Held,  that  this 
admifsion  was  evidence  against  L.  as  well 
•8  T.    Doe  dem.  Mee  v.  Litherland,  764. 

2.  By  one  partner  of  a  firm,  how  far  admis- 
sible egsinst  secret  psrtners,  who  had  re- 
tired.   Landlord  and  Tenant,  IX. 

3.  Order  of  removal  acquiesced  in  by  parish, 
how  far  conclusive  evidence  against  parish. 
Poor,  VI. 

4.  Proof  by  one  party  of  execution  of  deed, 
through  which  opposite  party  claims. 

In  ejectment,  the  defendant,  upon  notice 
from  the  plaintiff,  produced  a  deed ;  and  it 
wu  provea  that  the  defendant's  attorney  had 
stated,  before  the  trial,  that  the  defendant 
claimed  through  that  deed :  Heldt  that  this 
entitled  the  plaintiA'  to  nut  it  in,  without 
proving  the  execution,  before  the  defendant's 
case  was  opened.  Roe  dem.  Wilkins  v. 
WHkint,  86.  (See  remainder  of  placitnm. 
Adverse  Possession.) 

II.  Attestation. 

1.  Who  considered  attesting  witness. 

To  sn  indenture  of  feoffment  by  the  Bank 
of  England,  the  seal  of  the  Bank  was 
affixed  by  a  paper  wafered  to  the  indenture, 
on  which  paper  was  written,  **  Sealed  by 
order  of  the  Court  of  Directors  of  The  Go- 
vemor  and  Company  of  the  Bank  of  England, 
12ih  December,  1833.  J.  K.,  secretary:*' 
Hdi^  that  J.  K.  was  not  an  attesting  witness, 
and  that  the  execution  of  the  feoffment  misht 
be  proved  by  the  seal,  without  calling  J.  K. 


Quaare,  Whether,  when  there  is  an  attest- 
mg  witness  to  the  affixing  of  the  seal  of  a 
corporation,  such  witness  must  be  called  to 
prove  the  deed  ?  Doe  dem.  Bank  of  England 
V.  Chambers,  A\0,  (See  remainder  of  placi- 
tum,  Ejectment,  III.) 
2.  Proof  by  attesting  witness,  when  dispensed 
with.    Ante,  II.  1.    Power,  I. 

III.  Written  entries. 

By  person  not  charging  himself. 

Accounts  of  rent,  signed  by  a  person,  styl- 
ing himseif  clerk  to  a  steward, but  not  shown 
to  have  been  employed  by  such  steward, 
otherwise  than  by  the  accounts  themselves,  * 
are  not  evidence,  after  the  decease  of  both, 
to  prove  th%  receipt,  either  by  the  clerk  or 
the  stewai-d,  of  sums  of  money  therein  men- 
tioned. De  Sutten  v.  Farr,  53.  (See  re- 
mainder of  placitum,  Trial,  New,  I.) 

IV.  Parol  evidence  to  explain  written  docu- 
ments. 

Ambiguity  in  will;  what  evidence  admis- 
sible to  show  testator's  intentions.  Z>e- 
vise,  II. 

V.  Execution  of  documents :  when  f(h)of  dis- 
pensed with. 

1.  Documents  more  than  thirty  years  old. 
Power,  I. 

2.  Deed  put  in  evidence  by  one  party,  through 
which  the  opposite  party  claims.    Anti, 

VI.  Secondary   evidence    of    written  docu- 
ments. 

1.  What  aesrch  for  document  necessary. 
Assumpsit,  II.,  2. 

2.  What  admitted  as  secondary  evidence. 
Assumpsit,  II.,  2. 

VII.  Competenc]^  of  witnesses. 

1.  What  examination  may  be  gone  into  OD 
the  voir  dire.    Post,  \U„  2(1).       v 

2.  What  interest  disqualifies. 

(1).  Freeman  in  an  action  by  corporation. 

A  corporation  brought  trespass  qnare 
clausum  fregit;  defendant,  who  was  not  a 
member  of  tne  corporation  (before  the  Rules 
of  Hil.  4  W.  4),  pleaded;  (1),  }Jot  guilty; 
(2),  a  right  of  common  appurtenant  to  a  mes- 
suage occupied  by  him.  The  case  of  the 
plamtiffs  was,  that  only  freemen  had  the 
right  of  common  in  respect  of  such  occupa- 
tion :  Held,  that  a  freeman  of  the  corporation 
was  not  a  competent  witness  for  the  plain- 
tifi*8,  though  no  funds  were  shown  to  belong 
to  the  corporation ;  and  that  stat.  3  &  4  w. 
4,  c.  42,  s.  26  (which  passed  before  the  trial), 
did  not  remove  the  objection. 

The  freeman  released  to  the  corporation 
all  his  right,  title,  and  interest  as  a  freeman, 
or  as  occupier  of  anv  commonable  messuage, 
and  all  interest  in  tne  lands,  tenements,  ana 
other  possessions  of  the  corporation,  and  all 
right  of  common  in  the  locus  in  quo  belong- 
ing to  him  as  a  freeman,  and  all  rights  con- 
nected with  the  action :  Held,  that,  as  he  was 
himself  a  member  of  the  body  to  which  the 
release  was  made,  it  did  not  restore  his  com- 
•  petency. 

The  witness  stated,  on  the  voir  dire,  that 
he  had  been  a  freeman,  but  had  resigned  and 
been  disfranchised  at  a  corporate  meeting : 
Held,  that  the  defendant  might,  on  the  voir 
dire,  cross-examine  him  ss  to  the  number  of 
persons  present  at  the  meeting,  in  order  to 
ascertain  whether  it  had  been  a  regular 
meeting. 
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The  wtineas  on  being  aaked,  on  the  Toir 
dire,  how  many  anietante  (who  formed  a 
ooDstitaent  part  of  the  meetins),  were  pre- 
sent, answered,  that  a  book  then  in  Court 
would  show :  Held,  that,  on  the  Toir  dire, 
reference  might  be  made  to  the  book  to 
ascertain  what  number  was  present.  BaUif$ 
of  GodmaneheMter  ▼.  PhUUpi,  550  (See  re- 
maining parts  of  placitam,  Corporation,  II., 
1,  and  Common,) 

(2.)  One  of  two  makers  of  a  joint  and  seve- 
ral  promissory  note  in  an  action  against  the 
other. 

C.  and  P.  made  a  joint  and  several  pro- 
missory note  for  TOOL,  with  interest.  P., 
being  sued  solely,  pleaded  illegality  of  con- 
sideration :  Held,  that  C.  was  not  a  compe- 
tent witness  to  support  this  plea. 

And  that  it  made  no  difference  that  C, 
before  action  brought,  had  paid  lOOl,  of  the 
note,  a  year's  interest  being  also  due  at  the 
time  ot  such  payment ;  inasmuch  as  C,  in 
case  a  verdict  were  |[iven  against  P.,  would 
be  liable  to  contribution  in  respect  of  that 
interett.    Slegg  v.  PkiUipe,  852. 

(3.)  Parishioner  in  action  by  Churchwar- 
dens and  Overseers.  Landlord  and  Tenant, 
V.2. 

VIII.  Stamp. 

1.  What  raises  presumption  of  an  instru- 
ment being  properly  stamped.    Ageumpeit, 

2.  When  unstamped  instrument  so  far  in- 
corporated with  stamped  instrument  as  to  be 
admissible  in  evidence.  Landlord  and  Te- 
nant,  I.    See  also  mff ,  XII. 

3.  Agreement,  for  what  purpose  admis- 
sible in  evidence  without  stamp.  Stamp, 
III.  3. 

IX.  Wav. 

1.  What  proof  will  support  description  of 
way  alleged  as  an  immemorial  way.  High- 
way, III. 

2.  What  may  be  given  in  evidence  to  prove 
user  of  way  for  forty  years. 

To  support  a  plea  (framed  on  stat.  2  and  3 
W.  4,  c.  71,  s.  2),  of  a  right  of  way  enjoyed 
for  forty  years,  evidence  may  be  given  of 
user  more  than  forty  years  back.  Lavoeon  v. 
Langley,  890.    See  also  Pleading;  VI. 

X.  Onus  of  proof,  on  which  party  it  lies. 

1.  Notice  previous  to  binding  of  parish 
apprentice,  on  appeal  against  order  oi  re- 
moval.   Poor,  III.  2. 

2.  Endorsement  after  maturity  of  bill  of 
exchange.  BilU  of  Exchange  and  Promis- 
»orv  Notee,  VIII. 

XI.  Document  admitted  and  referred  to  by 
both  parties  at  trial,  but  not  produced  in 
evidence  ;  effect  of,  after  verdict.  Sheriff, 
1.2. 

XII.  Terms  of  tenancy  arising  from  old  lease, 
how  proved. 

Declaration,  in  assumpsit,  that  defendant 
had  held  lands  under  a  lease  from  E.,  on 
certain  terms,  which  were  set  forth  on  the 
record  ;  that  the  reversion  came  to  plaintiff*.; 
and  that  defendant,  in  consideration  of  an 
alteration  of  the  rent,  promised  to  hold  of 
plaintiff' on  the  same  terms  in  all  other  re- 
spects ;  but  that  defendant  broke  the  terms. 
Plea,  Non  Assumpsit.  Plaintiff*  not  having 
proved  an  express  contract  to  hold  of  defen- 
dant on  the  old  terms.  Held,  that  he  could 
not  rely  upon  an  implied  contract,  arising 


from  the  old  lease,  vrithont  putting  it  in  evi- 
dence ;  and  that  the  old  le«se  conld  not  be 
need  as  such  evidence,  unless  propsriy 
stamped.     WaUiso  v.  Broadbent,  877. 

XIII.  What  presumption  arises  from  tenant 
holding  over  after  expiration  of  notice  to 
quit.    Landlord  and  Tenant,  IX. 

XIV.  Payment,  how  far  evidenced  by  detivery 
and  acceptance  of  cheone.    Cheque, 

XV.  Evidence,  how  applicable  to  the  record. 
1.*  Variance  between  pleading;  and  evidence. 

(1.)  Supplying  omissions  in  bond.  Bond,L 
(2.)  Descnptioo  of  highwsy  by  termini. 
Highway,  111. 

2.  Ststute  of  Limitations. 

(1.)  Evidence  to   support   plea.     Stamp, 
III.  3.  ^r-      f  -nn 

(2.)  What  takes  case  out  of  ststute. 

In  assumpsit  on  a  promissory  note  bearing 
interest,  proof  that  defendant,  being  sent  to 
by  plsintiff*  for  money,  paid  U.,  and  said, 
'*  this  puts  us  straight  for  last  year*sintereit, 
all  but  18s. ;  some  dsy  next  week  I  will  bring 
that  up,*'  is  sufficient  snswer  to  a  plea  of 
the  Statute  of  Limitations,  no  evidence  being 
given  ofany  other  debt  due  from  defendant 
to  plaintiffT.  Evaner.  Daviee,  840.  See  ak> 
Statute,  XXVIII. 

3.  Traverse  with  inducement,  what  it  ad- 
mits. 

In  prohibition  by  a  party  libelled  in  the 
Ecclesiastical  Court  for  non-payment  of  a 
church-rate,  the  plaintiff*  in  bis  declaration 
alleged  that  the  parish  of  W.,  of  which  be 
was  aparishioner,  was  immemorially  divided 
into  four  townships,  the  inhabitants  of  which 
hsd  been  immemorislly  liable  to  repair  the 
parish  church ;  that  the  rate  was  made  lor 
repairing  the  church,  but  was  assessed  upon 
three  ofthe  townships  only,  omitting  fL.  the 
fourth  ;  and  that  defendants  had  libelled 
plaintiff,  pretending  that  H.  was  not  liable  to 
such  repair,  bv  reason  of  some  supposed  law 
or  custom,  ana  had  immemorially  repaired  a 
chapel  of  its  own.  Plea,  that  there  was,  and 
had  been  immemorially,  a  chapel  in  H., 
where  the  inhabitanu  received  all  divine 
rites  snd  services,  and  which  they  repaired 
and  maintained  exclusively  by  a  rate  on  H., 
and  that  from  time  immemorial  no  rate  had 
been  assessed  on  any  person  in  H.  for  the 
repair  of  the  parish  church ;  without  this, 
that  the  inhabitants  of  the  four  townships 
were  liable  to  contribute  to  the  repair  of  the 
parish  church;  conclusion  to  the  country, 
and  issue  joined  thereon. 

At  the  trial,  the  plaintiff*  proved  that  H. 
was  a  part  of  the  parish  of  W. ;  and  it  ap- 
peared, on  cross-exsminstion  by  the  defen- 
dants, that  H.  had  its  own  church  or  chspel, 
and  churchwardens,  snd  hsd  not,  at  least  for 
twenty-five  yeara,  paid  church-rates  to  the 
parish.  The  Judge  held  that  the  defendants 
were  entitled  to  s  verdict  on  this  evidence, 
for  that,  issue  being  joined  on  the  traverse, 
the  matter  of  inducement  in  the  plea  was 
admitted,  and  the  issue  confined  strictly  to 
the  matter  ofthe  traverse  : 

Held,  that  the  plaintiff,  joining  issue  on 
this  traverse,  coula  not  be  taken  to  have  ad- 
mitted the  previous  sllegations ;  that  the 
traverse,  if  too  general,  was  not  immaterial ; 
that  the  parties  must  be  taken  to  have  in- 
tended to  put  in  issue  the  liability;  and  that 
the  defendants,  on  whom  the  onus  of  proof 
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lay,  wen  to  prove  the  mitten  in  the  induce- 
meot  making  ap  the  fact  traversed.  Held^ 
also,  that  the  mere  fact,  of  a  district  in  a 
parish  having  kept  ap  a  chapel  of  its  own 
without  coming  on  the  parian-rates,  did  not 
show  a  custom  in  such  district  to  maintain 
its  chapel  by  rates  levied  on  its  own  inhabi- 
tants; and  that  the  traverse  was  therefore 
not  proved.  And  the  Court  granted  a  new 
trial.  Craven  v*  SandenoHt  666. 
4.  In  particular  actions. 
(1.)  Assumpsit. 

[1.]  Use  and  occupation. 

What  constitutes  an  hereditament  under 
St.  11  6. 2,  c.  19, 8.  H.  Landlord  and  Te- 
nant ^  XI. 

[2.1  New  assignment. 

what  may  be  given  in  evidence  on  plea  of 
Non  Assumpsit.    Pleadings  IV.,  2. 
(2.)  Case,    excessive  distress. 

What  may  be  given  in  evidence  on  issue 
of  rien  in  arrear.    Pleading,  XII. 
(3.)  Trover. 

What  amounts  to  a  conversion.  Landlord 
€nd  Tmant,  XII. 

EXECUTION. 

Discharge  out  of  custody. 

1.  Time  of  application  to  Court.    Praeiieef 
VIII.  1.  (2.) 

2.  Under  stat.  48  G.  3,  c.  123. 

A  prisoner  in  execution  for  a  debt  not  ex- 
ceedmg  20{.  cannot  be  discharged  under  stat. 
48  G.  3,  c.  123,  s.  1,  unless  he  has  been  ac- 
tually within  the  walls  for  twelve  months : 
residence  within  the  rules  is  not  sufficient. 
Suwtplion  V.  Monxani,  1007. 

EXPENSES. 
Ofpauper,  after  suspended  order  of  removal. 


;t  pauper,  s 
Poor,  II. 


FATHER. 


I.  How  far  entitled  to  the  custody  of  his  child. 
Infant,  I. 

II.  How  far  liable  for  necessaries  provided  for 
his  child.    Infant,  II. 

III.  What  is  proof  of  desertion  of  child  by 
father.     Infant,  II. 

FEE. 
What  words  pass  an  estate  in  fee,    Devue,  I. 

FIXTURES. 

What  constitutes.  Landlord  and  Tenant, 
XII. 

FRAUD. 

I.  When  proof  of,  necessary  before  granting 
attachment.    Attachment,!. 

II.  Endorsee  of  bill  of  exchange,  how  farafiV^cted 
by  finaud  of  preceding  endorser.  Bills  of  Ex- 
change and  Promitsory  Notes,  IV. 

GAME. 

Conviction  under  Game  Act. 

What  objections  may  be  taken  on  appeal. 
Conviction,  II. 


GENERAL  ISSUE. 

Defence  under,  how  far  affected  by  new  rules 
of  pleading.    Pleading,  V.  1 . 

GRANT. 

By  what  words  a  right  of  way  will  pass. 
Way,  1.  ^ 

GUARDIAN. 
Who  entitled  to  custody  of  Infant.    Infant,  I. 

HABEAS  CORPUS. 
Effect  of  discharge  after.    Ii^nt,  1. 1. 

HALF-PAY. 
Interest  of  officer  in.    Mandamus,  II.  3. 

HEREDITAMENT. 

>Vhat  constitutes.  \ 

1.  Under  stat.  11  G.  2,  c.  19,  s.  14.  Land- 
lord and  Tenant,  XI. 

2.  Under  local  act.    Statute,  XLV. 

HIGHWAY. 

I.  When  road  becomes  a  public  highway  under 
stat.  41  G.  3,  c.  109.    Post,  V.  1. 

II.  What  proof  will  support  oUegation  of  an 
immemorial  way.    Post,  HI. 

III.  Description  of,  by  termini,  what  certainty 
necessary. 

An  indictment  for  obstruction  of  a  public 
way,  describing  it  as  from  A.  towards  and 
unto  B.,  is  satisfied  by  proof  of  a  public  way 
leading  from  A.  to  B.,  though  turning  back- 
wards netween  A.  and  B.  at  an  acute  angle ; 
and  though  the  part  from  A.  to  the  angle  be 
an  immemorial  way,  and  the  part  from  the 
angle  to  B.  be  recently  dedicated. 

6.  was  a  church ;  the  path  from  A.,  after 
passing  the  point  at  which  the  obstruction 
took  place,  reached  the  churchyard,  but  not 
the  church,  before  reaching  the  angle :  Held, 
by  Lord  Denmak,  C.  J.,  and  semble,  per 
CoLSRiDOB,  J.,  that  this  proof  would  not 
have  supported  an  indictment  describing  the 
whole  as  an  immemorial  way.  Res  v.  mar' 
chioness  Dowager  qf  Devonshire,  232. 

IV.  To  whom  soil  of  road  belongs.    Post,  V. 

V.  Liability  to  repair. 

1.  Way,  under  stat.  41  G.  3,  c.  109. 

By  an  act  for  inclosing  lands  in  several 
parishes  and  townships,  it  was  directed  that 
the  allotments  to  be  made  in  reraect  of  cer- 
tain messuages,  d&c,  should  be  deemed  part 
and  parcel  of  the  townships  respectively  in 
whicn  the  messuages,  6&c.,  were  situate. 
And  the  commissioners  under  the  act  were 
directed,  in  their  award,  to  make  such  orders 
as  they  should  think  necessary  and  proper 
concerning  all  public  roads,  '*and  in  what 
township  and  parish  the  same  are  respec- 
tively situate,"  and  by  whom  they  ought  to 
be  repaired. 

The  commissioners  by  their  award  directed 
that  there  should  be  certain  roads.  One  of 
these,  called  the  Sandtoft  road,  passed  be- 
tween new  allotments.  The  road  was  an- 
cient. The  part  of  the  common  over  which 
it  ran,  before  the  award,  was  in  the  township 
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of  H.,  and  the  road  was  still  in  that  township 
unless  its  situation  was  changed  by  the  local 
act  and  the  award.  The  new  allotments  on 
each  side  were  declared  by  the  award  to  be 
in  other  townships  than  H.  The  award  did 
not  say  in  what  townships  the  road  was  sita 
ate,  nor  bv  whom  it  was  repairable. 

Heldf  that  the  act,  by  changing  the  local 
'      situation  of  the  allotments,  dia  not,  as  a  con- 
sequence, change  that  of  the  adjoining  por 
tions  of  road,  and  therefore  that  the  road  in 
question  coniinued  to  be  in  H. 

Held,  by  Lord  Denhan,  C.  J.,  that,  where 
the  herbage  of  a  road  becomes  vested,  by  the 
General  Inclosure  Act  (41  G.  3,  c.  109),  sect. 
1,  in  the  proprietors  of  allotments  on  each 
side,  no  presumption  arises  that  the  soil  it 
self  belongs  to  such  proprietors. 

Hddt  further,  by  the  whole  Court,  that, 
under  sect.  9  of  the  General  Inclosure  Act,  a 
road  continued,  as  well  as  a  road  newly  made, 
under  the  award  of  commissioners  of  inclo- 
sure, must  be  declared  by  justices  in  special 
sessions  to  be  fully  completed  and  repaired, 
before  the  inhabitants  ot  the  district  can  be 
indicted  for  not  repairing  it.  Bex  v.  Inkabi- 
tantt  of  Hatfield,  156. 
2.  Turnpike  Road. 
(1).  Where  whole  road  not  completed. 

Where  trustees  are  authorized  to  make  a 
turnpike  road  from  A.  to  C,  the  entire  road 
must  be  completed  before  the  public  can  be 
compelled  to  repair  any  part.  Although  the 
road  from  A.  to  B.  (an  intermediate  point) 
has  been  finished  between  twenty  and  thirty 
years,  and  repaired  from  time  to  time  by  the 
public;  and  although  the  road  at  point  B 
joins  another  public  road  which  is  complete 
Bex  V.  Edge  Lane,  723. 
(2).  Where  branch  roads,  contemplated  by 

local  act,  not  completed. 

Where  trustees  under  a  turnpike  act  are 
empowered  to  make  a  road  fi'om  A.  to  B., 
ana  a  branch  from  that  road  to  C,  the  public 
are  not  compellable  to  repair  the  main  road, 
though  complete  in  its  whole  extent,  till  the 
branch  is  nntshed.  Bex  v.  Cumifemorth, 
731. 
VI.  Obstruction. 
What  points  may  be  made  on  trial  of  prose- 
cution for  obstructing. 

Justices  in  petty  session  having  made  an 
order  for  stopping  a  hiehway  under  a  local 
act  giving  an  appeal,  and  the  time  for  appeal 
having  elapsed,  it  cannot  be  contended,  on  a 
prosecution  for  obstructing  such  way,  that  the 
order  was  bad  because  the  justices  were  not 
properly  summoned  to  the  petty  session. 

Under  stat.  55  G.  3,  c.  68,  s.  2,  enacting 
that  *'  when  it  shall  appear,  upon  the  view  of 
any  two  or  more"  justices,  that  a  highway  is 
unnecessary,  the  same  may  be  stopped  by 
order  of  such  justices,  the  order  is  not  valid 
if  it  state  only  that  the  justices,  having  viewed 
the  public  roads  within  the  parish,  dec.  (in 
which  the  road  lies),  and  beini  satisfied  that 
certain  roads  after  mentioned  are  unneces- 
sarv,  do  order  the  same  to  be  stopped  up : 
and  the  objection  mav  be  taken  on  such  pro- 
secution, and  at  such  time,  as  above.  Bex 
v.  Marquis  of  Downshire,  698.  (See  re- 
mainder of  placitum,  po$t,  VII.  4.) 
VII.  Stopping  up. 
1.  In  what  it  difiersfrom  diversion.  Post, 
VII.  3  (2). 


2.  View  byjastices,  what  necessary.   Psft, 
VII.  3  (2). 

3.  What  order  of  justices  most  state.    (1.) 
Anti,  VI.  . 
(2).  In  an  order  of  justices  ibr  stopping  up 

a  highway  as  unnecessary*  under  stat.  56  G. 

3,  c.  68,  s.  2,  the  following  recital  i-^**  We, 
A.,  B.,  and  C,  justices,"  &rC.,  *'  assembledst 
a  special  sessions  held,*'  &c.,  on,  &c., "  hsf- 
ing  upon  view  found"  that  a  certain  pan  of 
a  highway  called,  &c.,  is  unnecessary  :—SQf- 
ficiently  shows  that  the  justices  viewed  sach 
highwsy  together,  and  at  the  time  when  the 
order  was  made. 

Such  order,  if  not  made  on  a  jomt'view, 
would  be  bad. 

A  direction  in  such  order,  that  the  land  of 
the  discontinued  highway  be  sold  by  the 
surveyors  to  H.  J.  A.,  whose  lands  adjmn 
thereto,  if  he  shall  be  willing  to  purchase  the 
same,  if  not,  to  some  other  person  or  persons, 
for  the  full  value  thereof,  is  sufficient  under 
stats.  55  G.  3,  c.  68,  s.  2,  and  13  G.  3,  c.  78, 
8. 17,  though  the  form  of  an  order  given  ia 
the  schedule  (No.  xviii.)to  the  latter  actio- 
troduces  the  words  "  for  the  full  value  there- 
of," after  the  words  "purchase the  same," 
as  well  OS  in  the  subsequent  part  of  the  sen- 
tence. 

It  is  not  necessary  to  the  validity  of  sacfa 
an  order,  that  a  certificate  of  sale  should  be 
subjoined  to  it,  pursuant  to  stst.  13  G.  3,  c. 
78,  sched.  No.  xix. ;  or  that  any  direction 
should  be  given  in  the  order,  as  to  the  appli- 
cation of  the  purchase- money. 

A  public  highway  led  over  the  land  of  H.  J. 
A.  tie  opened  another  road  over  his  own 
land,  between  the  same  points,  which  the 
public  used,  and  they  ceased  using  the  former 
road.  Nine  years  afterwards,  he  obtained 
an  order  of  justices  for  stopping  up  the  old 
road  as  unnecessary,  under  stat,  55  G.  3,  c. 
68,  s.  2.  Held,  by  Lord  Denman,  C.  J.,  and 
Patteson,  J.,  that  such  order  might  pro- 
perly be  made,  and  that  it  was  not  necesBsry 
to  proceed  as  in  case  of  diverting  a  highway 
under  13  G.  3,  c.  78,  s.  16. 

Also,  by  Lord  Denman,  C.  J.,  Pattssox 
and  Williams,  Js.,  that  the  justices  might 
properly  state  in  their  order  that  they  £»d 
viewed  the  old  road,  if  ihey  had  viewed  the 
ground  over  which  the  right  of  way  was 
although  the  road  itself  had  gone  into  disuse. 

Also,  by  Lord  Dsitjian,  C.  J.,  and  Patte- 
soN,  J.,  that  an  order  directing  the  survevors 
to  sell  the  soil  of  the  old  highway  to  H.  J. 
A.,  whose  lands  adioin,  if  he  will  purchase, 
if  not,  to  some  other  person,  for  the  full 
value,  is  not  bad,  although  H.  J.  A.  be  him- 
self the  survevor ;  at  least  if  no  fraud  appear. 

The  general  rule  is,.that  the  Court  will  not, 
on  application  for  a  certiorari,  notice  objec- 
tions raised  by  affidavit ;  at  least  where  they 
might  have  been  brought  before  the  sessions 
on  appeal.  As  to  exceptions,  qnasre.  Bex 
v.  Justices  of  Cambridgeshire,  111. 

4.  Effect  of,  on  roads  in  continustion  of  high- 
way. 

By  a  local  inclosure  act,  incorporating  (so 
far  as  its  provisions  were  not  repugnant)  the 
General  Inclosure  Act,  41  G.  3,  sess.  2,  c. 
109,  it  was  enacted  that  certain  commission- 
ers might  set  out  and  appoint  highways  over 
the  lands,  to  be  divided,  &c.,  within  the 
parish  of  E.,  or  over  any  of  the  old  inclosed 
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lands  in  the  parish,  and  divert  or  stop  up  any 
of  the  present  public  or  private  carriaj^e- 
roads,  highways,  or  footpatns  in  the  parish, 
observing  certain  conditions :  and  that  all 
ways  and  paths  in  the  parish  not  so  set  oat 
or  continued  shonld  be  stopped  up  and  ex- 
tinguished, and  deemed  part  of  the  lands  to 
be  divided,  4&c. :  provided  that  no  roads 
through  any  old  inclosures  of  the  parish 
should  be  stopped  up,  diverted,  or  altered, 
without  an  order  of  two  justices. 

A  road.  A,  through  old  inclosures  in  the 
above  pariah,  opened  into  the  waste,  and,  at 
such  opening,  joined  another  road,  B,  which 
formed  a  continuation  of  A,  and  ran  entirely 
over  waste  land.  No  valid  order  was  ob- 
tained for  stopping  road  A.  Road  B  was  not 
set  out  or  continued  by  the  commissioners : 
Hdd,  that  this  omission  did  not  extinguish 
road  A  and  create  a  consequent  stoppage  of 
road  B ;  but,  on  the  contrarv,  that  A  remain- 
ing open  for  want  of  an  order  of  justices,  as 
a  consequence,  B  remained  open  also. 

Qnere,  if  a  road  lon^  used  as  a  thoroughfare 
by  the  public  be  lawfully  stopped  at  one  end, 
whether  the  right  of  way  over  the  remainder 
be  ^ne.  Per  Patteson,  J.,  it  is  not.  Rex 
V.  Marqui$  of  Downshire,  696.  (See  re- 
mainder of  pfacitum,  Anti,  VI.) 
VIII.  Surveyor. 

1.  Books  of,  on  his  quitting  office,  who  en- 
titled to. 

A  surveyor  of  the  highways,  quitting  office 
(before  atat.  5  &  6  W.  4,  c.  50),  claimed  a 
sam  as  due  to  him  from  the  parish  ;  and,  on 
the  sum  being  guaranteed  to  him,  agreed  to 
deliver  up  his  oooks.  The  sum  was  after- 
wards paid.  In  pursuance  of  a  resolution  of 
vestry,  the  books  were  demanded  of  him  for 
the  then  churchwardens;  and,  in  a  subse- 
quent year,  they  were  also  demanded  by  the 
churchwardens  of  the  latter  year:  Held^ 
that  the  churchwardens  and  overseers  of  the 
latter  year  were  not  entitled  to  maintoin  tro- 
ver for  the  books ;  and,  semble,  that  no 
parish  officer  of  any  year  wae  so  entitled. 
Addi$on  v.  Rounds  799. 

2.  Assessment  of,  under  stat.  13  G.  3,  c.  78, 
how  to  be  pleaded.    Pleadings  IX. 

IX.  Right  of  Way.    See  l^ay. 

HIRING. 
Settlement  by  hiring  and  service.    Foor^  IV. 

HOUSE. 

Nomination  of  dwelling-house  by  party  arrest- 
ed.    Sheriff,!.  \, 

HUNDRED  COURT. 

Practice  in,  by  uncertificated  attorney,  its 
effect.    Attorney,  II.  1. 

IDENTITY. 

I.  Of  causes  of  action  in  different  counts  of 
declaration,  how  far  plea  may  show.  Plead- 
ing. V.  5. 

II.  Of  prior  and  subseauent  party  to  bill,  how 
to  be  averred  in  pleading.    Pleading,  XI. 

INCLOSURE. 

Liability  to  repair  highway,  under  General  In- 
doanre  Act.    Highway,  V.  1. 


INDENTURE. 

Of  Apprenticeship. 

1.  Execution  of.    Poor,  HI.  3. 

2.  What  it  must  state.    Poor,  III.  1. 

INDICTMENT. 

I.  Venue,  how  far  conclusive  as  to  place  of 
trial.     Venue, 

II.  For  nuisance,  what  a  defence  to.  Nuisance, 

III.  Removal  of,  by  one  of  several  defendants. 
Certiorari^  IV. 

INDUCEMENT. 
In  pleading,  when  to  be  proved.    Pleading, 


n  pleadi 
XV.  3. 


INFANT. 


I.  Who  are  entitled  to  custody  of. 

1.  Where  a  person  supposed  to  be  impro- 
perly in  custody  is  brought  up  on  habeas 
corpus,  the  Court,  if  there  appear  no  ground 
for  restraint,  will  order  that  such  "person  be 
at  liberty  to  go  where  he  pleases,  and  will,  if 
necessarYt  give  him  the  protection  of  an  offi- 
cer in  going.  But  if  the  party  be  a  legpitimate 
child,  too  young  to  exercise  a  discretion,  the 
legal  custody  is  that  of  the  father ;  and.  if  the 
mother  has  possessed  herself  of  the  child  ad- 
versely to  him,  and  he  claims  it,  the  Court 
will  oblige  her  toxleliver  it  up. 

Nor  will  this  rule  be  departed  from  on  the 
ground  that  the  father  has  formed  an  adulte- 
rous connexion,  which  still  continues,  if  it 
appear  that  he  has  never  brought  the  adulte- 
ress to  his  house  or  into  contact  with  his 
children,  and  does  not  intend  to  do  so. 

Semble,  that  the  child  would  not  be  given 
into  the  father's  custody  if  it  appeared  that  in 
his  handa  it  would  be  exposed  to  cruelty  or 
to  gross  corruption.    Bex  v.  Greenhill,  624. 

2.  A  father  claiming  from  hia  wife  the  cua- 
tody  of  their  legitimate  infant  child  on  habeas 
corpus,  the  Court,  on  a  representation  by 
the  wife  of  his  profligacy  and  cruelty,  referred 
it  to  a  barrister  to  determine  as  to  the  proper 
custody  for  the  child,  the  wife  (who  was  in 
contempt  for  disobeying  the  writ)  and  the 
husband  consenting  to  abide  by  such  deter- 
mination.   Rex  V.  Dobhyn,  644,  (n.) 

3.  Infant  child  in  custody  of  the  mother, 
brought  up  by  habeas  corpus  at  the  father's 
instance.  Ordered  that  the  child  remain 
with  the  mother;  the  father's  access  to  bo 
regulated  by  the  Master.  Rex  v.  WiUon 
645,   n.) 

II.  How  far  father  liable  for  necessaries  found 
for  child. 

Quisre,  whether  a  father  deserting  bis  in- 
infant  child  be  liable  in  assumpsit  to  a  party 
who  supplies  the  child  with  necessaries,  no 
further  proof  of  contract  heitif^  given  7 

No  such  action  can  be  maintained,  if  the 
father  had  reasonable  sround  to  suppose  that 
the  child  was  provided  for. 

U.  offered  to  N.  to  take  care  of  N.*s  child, 
without  putting  N.  to  any  expense;  upon 
which  N.  gave  up  the  child  to  U.  After- 
wards U.gave  up  the  child  to  N.'s  wife,  who 


was  living  apart  from  N.,  in  adulierv ;  and 
wards  the  child,  to  escape  cruel  treat- 
ment by  N.'s  wife  and  the  adulterer,  returned 


to  U.,   who  maintained  it  thenceforward: 
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Held,  that  N.,  who  had  no  notice  of  the 
child's  quitting  U.  at  all,  or  of  the  cruelty, 
was  not  liable  to  U.  for  the  maintenance  of 
the  child,  inasmuch  as  the  facts  did  not  show 
!  any  desertion  of  the  child  by  N.,  and  nega- 
tived a  contract  between  N.  and  U. 

And  that  it  made  no  difference  that  U., 
when  she  made  the  original  undertaking, 
was  a  married  woman ;  the  ground  of  the 
decision  being,  not  that  U.  had  made  a  vahd 
contract,  but  that  the  circumstances  nega- 
tived desertion ;  and  that,  therefore,  the  ques- 
tion as  to  the  implied  liability  did  not  arise. 
Urtiulon  V.  Newcomen,  899, 
III.  What  is  proof  of  desertion  of  child  by 
father.    Anti,  II. 

INFERIOR  COURT. 

How  far  stat.  2  W.  4,  c.  39.  and  rules  of 
Court  apply  to  causes  removed  from  infe- 
rior courts.    Pleadingf  IV.  1. 

INFORMATION,  CRIMINAL. 

I.  During  pendency  of  other  proceedings. 

The  Court  refused  a  rule  for  a  criminal 
information  for  an  assault,  upon  its  appear- 
ing that  the  applicant  had  taken  out  a  war- 
rant against  the  other  party,  though  the  ap- 
plicant offered  that  it  should  be  part  of  the 
rule  that  he  should  abandon  the  proceedings 

on  the  warrant.    Ex  ffarte ,  Gent.,  One, 

&.C.,  576,  en).    And  see  Judgment,  III. 

II.  Where  there  is  no  intention  to  provoke 
breach  of  the  peace. 

The  Court  will  not  grant  a  criminal  infor- 
mation for  calling  a  magistrate  a  liar,  accu- 
singr  him  of  misconduct  m  reference  to  his 
having  absented  himself  from  an  election  of 
clerk  to  the  magistrates,  and  threatening  a 
repetition  of  the  same  language  whenever 
such  magistrate  came  into  the  town,  unless 
there  appear  an  intention  to  provoke  a  breach 
of  the  peace.    Ex  parte  Chapman,  773. 

INSOLVENT. 

General  meaning  of  the  term. 

Defendant  gave  a  warrant  of  attorney  to 
plaintiff  to  secure  the  pavment  of  a  debt  by 
mstalments.  {Shortly  before  the  first  instal- 
ment was  due,  defendant  told  plaintiff  that 
he  feared  he  could  not  meet  it,  and  that,  un- 
less time  was  given  him,  he  would  make  over 
his  effects  for  the  benefit  of  his  creditors. 

An  agreement  was  then  entered  into  be- 
tween plaintiff  and  defendant,  that  defendant 
should  give  his  acceptance  for  a  part,  and  pay 
the  rest  by  instalments  according  to  his 
ability,  so  as  to  discharge  all  before  April 
1st,  1836;  and  that  plaintiff  should  not  enter 
up  judgment  unless  defendant  should  dispose 
of  his  Dusiness  or  become  bankrupt  or  intoh 
vent. 

Defendant  paid  the  acceptance  when  due. 
Afterwards,  and  before  April  Ist,  1836,  de- 
fendant asked  plaintiff  to  make  him  a  bank- 
rupt, in  order  to  relieve  him  from  his  difficul- 
ties, and  said  that  he  could  not  pay  20«.  in 
the  pound,  and  that  his  assets  were  2001., 
and  his  debts  3002. 

Held,  that  plaintiff  might  enter  up  the 
judgment  and  take  out  execution,  defendant 
appearing  to  be  insolvent  in  the  sense  con- 
templated in  the  agreement;  and  that  the 


facts  abore  stated  did  not  show  that  pUintifr, 
at  the  time  of  the  agreement,  knew  defen- 
dant to  be  insolvent  in  that  sense. 

The  expression  "becoming  inaolvent" 
means  a  general  inability  to  pay  debts,  and 
does  not  sisnify  taking  the  benent  of  the  In- 
solvent Debtors'  Act,  unless  the  context  so 
restrains  it.    Biddleeombe  v.  Bond,  332. 

INSURANCE. 

I.  Construction  of  words  "port  of  lading*'  in 
a  policy. 

Insurance  on  a  ship  "  at  and  from  her  port 
of  lading  in  North  America  to  Liverpool" 
She  took  in  part  of  her  careo  at  K.,  in  New 
Brunawick,  and  then  sailed  from  thence  to 
B.,  in  the  aame  province,  sevea  miles  dis- 
tant, on  the  same  bay  of  the  sea..  She  there 
completed  her  cargo,  and  then  returned  to 
K.  to  receive  proviaions,  &c.,  after  which  she 
sailed  for  England,  and  was  lost  on  the  voy- 
age. B.  was  not  in  the  way  from  K.  to 
Liverpool.  B.  and  K.  were  situate  on  creeks 
opening  into  the  bay,  and  were  apoken  of  by 
some  persons  aa  ports,  but  neither  of  them 
had  a  custom-house.  They  had  custom- 
house  officers,  and  were  under  the  jurisdic- 
tion of  the  custom-house  of  St.  John,  New 
Brunswick. 

Held  that,  after  the  ahip  had  begun  to  load 
at  E.,  that  was  her  port  of  ladine ;  that  the 
term  "port  of  lading"  in  the  policy  did  not 
allow  of  her  afterwards  going  to  B.,  and  that 
her  doing  so  was  a  deviation.  Brown  r. 
Tayleur,  241. 

II.  To  what  loss  underwriters  liable. 
Insurance  on  a  ship,  V.,  with  the  usual 

warranty  as  to  average.  'The  ahip  having 
come  into  collision  with  another  ship,  ana 
proceedings  being  instituted  for  the  damage 
done  to  the  other  ship,  the  matter  was  re- 
ferred to  arbitrators,  who  awarded  that  each 
ship  should  bear  half  of  the  aggregate  loss. 
The  ship  V.  on  the  settlement  had  to  pay  a 
balance  to  the  other  ship :  Held,  not  to  be  a 
loss  to  which  the  underwriters  were  liable. 
Held,  also,  that  the  expenses  of  the  wa^es 
and  provisions  of  the  crew  of  the  V.,  during 
the  time  that  she  was  detained  in  repairing 
damage  done  to  herself  by  perils  of  the  sea, 
were  not  such  a  loss.  De  Vans  v.  Salvador, 
420. 

III.  Consolidation  rule.    Conoolidation. 

INTEREST. 

I.  What  naval  officer  has  in  his  half-pay. 
Mandamue,  II.  3. 

II.  What  grantee  of  allowance  by  Lords  of 
Treasury  has  in  his  allowance.  Manda* 
mu»,  II.  3. 

INTERPLEADER. 

I.  When  Court  will  interfere  to  protect  sheriff. 
Sheriff,  VI. 

II.  Revival  of  rule,  when  it  will  be  made. 

A  sheriff  having  taken  goods  in  execution* 
which  were  claimed  by  a  third  partjr,  ob- 
tained an  interpleader  rule.  The  parties  ap- 
peared ;  and  a  rule  was  made  that  the  parties 
should  appear  in  the  next  term,  and  maintain 
or  relinquish  their  claims,  &c.,  and  that,  in 
the  mean  time,  the  sheriff  should  continue  in 
possession  till  further  order  of  the  Court, 
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and  proceeding  against  him  be  stayed ;  and 
that  a  feigned  issue  should  be  tried  between 
the  claimants  at  the  next  assizes.  The  issue 
woa  tried,  and  the  third  party  obtained  a  ver- 
dict against  tbe  execution  creditor.  The  lat- 
ter obtained  a  rule  for  a  new  trial,  which 
rule,  after  the  lapse  of  five  terms,  was  dis- 
charged. The  sneriiT  had,  by  direction  of 
the  execution  creditor,  quitted  possession 
before  tbe  rule  for  a  new  tnal  was  discharged. 
The  interpleader  rule  had  never  been  en- 
larged, or  in  any  manner  formally  continued : 
Hdd,  that  the  Court  might,  nevertheless, 
act  upon  the  interpleader  rule  for  the  purpose 
of  awarding  to  the  successful  psrty  his  costs 
of  appearing  to  the  sheriff's  rules,  and  costs 
of  keeping  possession,  if  properly  incurred  by 
ancfa  party.  Zevy  v.  Chanmney$,  365. 
III.  Cosu  under.    Anti,  11/ 

IRREGULARITY^. 

I.  In  form  'of  declaration  for  not  complying 
with  rales  of  Court.    Pleading,  IV.  1. 

IL  Setting  aside  process  for ;  power  of  judge 
at  chambers.    Judge,  III.  2. 

JUDGE. 

I.  Certificate  of,  for  costs,  under  43  Eliz.  c.  6. 
Catts,  VL 

II.  Right  of,  to  discharge  jury  from  givinpf  ver- 
diet  on  some  of  several  issues,     verdict,  II. 

III.  When  Court  will  review  judge's  order. 

1.  Attorney,  IV. 

2.  Whether  an  application  made  before  a 
iingle  judge  at  chambers,  to  set  aside  pro- 
cesafor  irregularity,  be  made  early  enough, 
is  a  question  for  his  discretion;  and  the 
Court  will  not  review  his  decision. 

On  such  an  application,  made  on  the 
ground  that  the  party's  attorney  is  described 
as  ••of  40  Stamford  Street,"  only:  Held, 
that  the  judge  at  chambers  was  to  exercise 
his  discretion  in  determining  whether  the 
description  was  sufiicient;  end  the  Court 
refused  to  entertain  the  question  after  he  had 
decided  it. 

The  judge  having  considered  such  a  de- 
scriptioo,  on  tho  copy  of  the|writ  served,  in- 
sufficient, and  having  set  aside  the  writ  and 
tfrvice  for  irregularity,  the  Court  amended 
the  order  by  settingnside  only  the  copy  of  the 
9rit,and9ervice.     I'adman  v.  Wood,  1011. 

JUDGMENT. 

I.  Amendment  of  rule  for  judgment. 

1.  When  ir  may  be  mode.    Mortgage,  IV. 

2.  Costs  of.    Mortgage,  IV. 

II.  Entry  of,  nunc  pro  tunc.    Practice,  X.  2. 

III.  On  criminal  conviction,  during  pendency 
of  action  for  same  offence. 

A  defendant  being  brought  up  for  judg- 
ment for  an  assault,  and  it  appeanng  that  the 
prosecutor  had  commenced  an  action,  which 
was  atill  depending,  for  the  same  asssult,  the 
Court  refused  to  pass  any  judgment,  except 
that  the  defendant  should  give  security  for 
his  good  behavior,  he  hsving  used  violent 
language  towards  the  prosecutor  in  address- 
ing the  Court. 

And  this,  although,  at  the  time  of  the  de- 
fendant being  brought  up,  the  prosecutor 
offered  to  discontinue  the  action.  £ex  v. 
Mahon,  575. 


IV.  Non  obatante  veredicto,  when  it  may  be. 
Pleading,  VIII.  2. 

JURY. 

I.  What  they  may  determine  in  action  for  libel. 
Libel,  II. 

II.  Right  of  judge  to  discharge  jury  from  gtv- 
ingverdict  on  any  issue.    Verdict,  II. 

III.  Right  of  plaintiff  to  bring  another  action 
after  withdrawal  of  a  juror  at  trial.  PraC' 
lice,  XI. 

JUSTICES. 

I.  Order  of. 

1.  For  stopping  up  highway,  what  it  must 
state.    Highway,  VI.  and  VII.  3. 

2.  For  payment  of  church-rate,  appeal 
against.    Ilate,  I.  6. 

3.  Objections  to,  whst  Court  will  notice 
an  application  for  certiorari.  Highway,  VII.  3. 

II.  Certificate  of,  as  to  repairing  and  stopping 
up  highway.    Highway,  V.  and  VII.  3. 

III.  Mandamus  to.    Mandamus,!.  2;  II.  5. 

IV.  Trespass  against,  for  commitment  under 
irregular  conviction,  when  it  may  be  main- 
tained.   Conviction,  I. 

V.  Jurisdiction  of,  within  CUfion  {Glouceitter - 
shire).    Statute,  XLI.  2. 

KING. 

By  what  statutes  bound.     Certiorari,  I. 

LANDLORD  AND  TENANT. 

I.  What  constitutes  a  present  demise. 

By  a  paper  entitled  a  memorandum  of 
agreement,  aigned  by  plaintiff  and  defendant, 
it  was  recited  thst  the  defendant  and  W.  had 
agreed  to  abandon  the  annexed  contract  for 
taking  and  letting  certain  lands ;  that  plain- 
tiff and  defendant  agreed,  the  former  to  take, 
the  latter  to  let,  the  lands,  upon  the  condi- 
tions contained  in  tbe  annexed  contract; 
'*  the  said  rent  to  be  annually  paid  by  quar- 
terly payments,  and  to  be  in  amount  220{. ; 
and  we  further  bind  ourselves  to  the  other 
to  execute  a  similar  agreement  to  the  one 
recited  and  referred  to."  This  agreement 
had  a  3{.  stamp.  The  annexed  agreement 
had  no  stamp,  and  was,  in  effect,  a  lease 
from  the  defendant  to  W.,  setting  out  regu- 
larlv  the  terms  of  the  tenancy,  Slc» 

Held,  that  the  stamped  agreement  incorpo- 
rated the  unstamped  one,  and  that  the  two 
together  might  be  given  in  evidence  as  a 
lease  on  the  terms  contained  in  the  un- 
stamped one.    Pearee  v.  Cheslyn,  225. 

II.  What  tenancy  created  by  payment  of  rent 
after  void  lease.    Post,  V.  1. 

III.  Terms  of  tenancy,  arising  from  old  lease, 
how  proved.    Evidence,  Xll. 

IV.  Lease,  granted  under  a  power  given  bv 
deed,  how  far  binding  on  parties  to  deed. 
Mortgage,  IV. 

V.  Lease  of  parish  property,  by  whom  to  be 
made. 

1.  In  ejectment  on  the  demise  of  the 
churchwardens  and  overseers  of  a  parish, 
laid  after  the  passing  of  stat.  59  G.  3,  c.  12 
(the  seventeenth  section  of  which  vests  all 
real  property  belonging  to  the  parish  in  the 
churchwardens  and  overseers  in  succession, 
as  a  corporation,)  the  lessors  of  the  plaintiff 
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proved  that  the  defendant,  ever  fiince  the 

Eassing  of  the  statute,  and  for  many  years 
efore,  had  paid  rent  to  the  churchwardens 
of  the  parish  for  the  time  being,  and  that  the 
late  churchwardens  and  overseers  (who  came 
into  office  after  ihe  statute  passed)  had  given 
him  notice  to  quit. 

Defendant  produced  a  lease  for  years  to 
T.  K.  and  J.  K.,  therein  described  as  church- 
wardens of  the  parish,  to  W.  E.,  made  be- 
fore the  statute,  in  consideration  of  the  sur- 
render of  a  former  lease ;  and  also  a  lease 
for  a  term  of  years,  yet  unexpired,  made 
before  the  statute,  by  J.  M.  ana  N.  C,  de- 
scribed as  churchwardens  of  the  parish 
church,  to  W.  E/s  personal  representative, 
through  whom  defendant  claimed,  in  consi- 
deration of  the  surrender  of  the  lease  first 
mentioned.  In  the  last-mentioned  lease  the 
premises  were  described  as  '*  belonging  to 
the  parish  church,'*  and  the  rent  was  reserved 
payable  to  "the  said  churchwardens  and  their 
successors.*' 

On  a  special  case,  statings  these  facts: 
Held, 

That  the  property  appeared  to  be  parish 
property ;  that  the  leases  passed  no  legal  in- 
terest ;  and  that  the  property,  since  the  sta- 
tute, was  in  the  churcuwardens  and  overseers 
in  succession,  who  were  entitled  to  treat  the 
defendant  as  tenant  from  year  to  year,  and 
to  recover  the  premises  upon  giving  notice 
to  quit.     Doe  dem.  Higgt  v.  Terry,  274. 

2.  In  ejectment  by  churchwardens  and 
overseers,  on  demises  laid  after  stat.  59  G. 
3,  c.  12.  it  appeared  that  the  defendants,  be- 
fore and  since  the  statute,  had  paid  rent  to 
the  successive  churchwardens,  and  that  the 
late  churchwardens  and  overseers  (appointed 
aince  the  statute)  had  given  a  proper  notice 
to  quit.  Defendants  produced  a  lease,  made 
before  the  statute,  for  fifty-nine  years,  to 
parties  under  whom  they  claimed,  purport- 
ing to  be  made  with  the  content  qf  the  vicar, 
the  majority  of  the  aldermen  and  hurge$$e$ 
of  the  borough  o/R.,  and  of  others  the  inhabi- 
tants of  the  parish,  whose  names  were  sub- 
scribed to  a  memorandum  on  the  back  of  the 
lease  expressing  such  consent.  The  church- 
wardens were  the  demising  parties,  and  the 
rent  was  made  payable  to  them  and  their 
successors  for  the  time  being.  The  premises 
were  described  as  belongmg  to  the  parish 
church. 

On  a  special  case  stating  these  facts  :  Held 
that,  notwithstanding  the  consent  expressed 
as  above,  the  premises  must  be  taken  to  have 
been  parish  property,  demised  by.the  church- 
wardens as  such ;  and  consequently  that  the 
lease  passed  no  legal  interest  in  the  term, 
and  the  present  churchwardens  and  overseers 
might  treat  the  lessees  as  tenants  from  year 
to  year : 

Jneld,  further,  that  a  parishioner,  liable  to 
poor's  rate,  was,  at  common  law,  a  compe- 
tent witness  for  the  plaintiff  in  such  action, 
no  evidence  being  given  that  the  premises 
were  of  any  annual  value  beyond  that  at 
which  they  were  demised.  Doe  dem.  Hobbs 
V.  Cockell,  478. 
VI.  Covenant  to  repair:  how  far  it  raises  an 
implied  contract  on  tenant  holdirm  over. 

A.  demised  lo  B.,  for  a  term  of^years,  two 
messuages;  the  lease  contained  a  covenant 
by  B.,  tnat  he  would,  during  the  term,  keep 


the  premises  in  repair,  and  leave  them,  at 
the  eiid  of  the  term,  in  good  repair,  and  in 
the  same  state  as  thev  were  in  at  the  begin- 
ning. At  the  end  of  the  term ,  the  messuages 
were  out  of  repair,  and  had  been  converted 
into  a  single  hoase.  B.  held  on  without  a 
fresh  lease,  and  C.  afterwards  purchased  the 
reversion  of  A.,  and  B.  continued  to  hold  on 
under  C:  Held, 

1 .  That  B.  was  not  liable  in  assumpsit  on 
an  implied  contract  to  put  the  messuages  in 
such  repair,  and  in  the  same  state  as  they 
were  in  at  the  commencement  of  the  term. 

2.  That,  supposing  B.  so  liable,  C.  had  no 
right  of  action  for  breaches  of  the  contract 
committed  before  he  purchased  the  rever- 
sion. Johnson  V.  Churchwardens  of  St, 
Peter,  Hereford,  520. 

VII.  Trustees  of  a  term  ;  nature  of  their  re- 
versionary interest.    Mortgage,  IV. 

VIII.  Relative  situation  of  mortgage  and 
tenant  in  possession.    Mortgage,  IVT 

IX.  What  presumption  arises  nom  tenant  hold- 
ing over  after  notice  to  quit. 

In  assumpsit  for  rent  of  coal,  the  issue 
being  whether  or  not  the  defendants,  havinc 
given  notice  to  quit,  had  afterwards  waived 
the  notice  and  continued  the  tenancy,  it  was 
proved  that,  after  the  time  fixed  by  the 
notice  had  expired,  they  continued  for  two 
months  working  out  certain  portions  of  the 
coal,  which,  however,  as  they  contended,  it 
was  usual  lor  a  tenant  to  take  awaj[  on  aban- 
doning such  a  work :  Held,  that  it  was  for 
the  jury  to  decide  on  this  issue,  whether  or 
not  the  defendants,  in  remaining  for  the  two 
months,  intended  to  waive  the  notice  and 
continue  the  tenancy. 

During  all  the  time  above  mentioned,  the 
defendants  constituted  a  firm,  called  the 
Llangonneck  Coal  Company.  After  the  ex- 
piration of  that  time,  the  company  appointed 
an  agent.  On  the  trial  of  the  above  action 
the  plaintiff  ofiered  in  evidence  a  letter  of 
the  agent,  to  show  a  recognition,  by  the 
firm,  of  a  continuing  tenancy.  Before  the 
letter  was  written,  or  the  agent  appointed, 
two  of  the  defendants  had  withdrawn  from 
the  firm,  but  the  business  was  still  carried 
on  in  the  name  of  the  Llangonneck  Coal 
Company,  and  no  notice  of  the  chance  had 
been  given  to  the  public :  Held,  that  toe  let- 
ter was  inadmissible.    Jones  v.  iSA ears,  832. 

X.  For  what  breaches  of  contract  reversioner 
may  maintain  action  againat  tenant.  Anti, 
VI. 

XL  When  use  and  occupation  maintainable. 

A.  agreed  with  B.  to  take  a  lease  of  B.'s 
iron  ore  at  N.  for  forty  years,  at  a  cenaia 
rent,  engaging  to  work  the  several  veins  of 
ironstbne,  limestone,  &c.,  in  certain  stipula- 
ted proportions ;  and  B.  agreed  to  grant  such 
lease. 

Held,  that  by  this  agreement  B.  took,  not 
a  mere  license,  but  a  right  constituting  aa 
hereditament  within  stat.  11  G.  2,  c.  19,  s. 
14,  in  respect  of  which  A.  might  sue  him  for 
use  and  occupation.  Jones  v.  JReynolds,S05. 
XII.  Fixtures;  what  constitutes. 

A  tenant  is  entitled,  at  the  expiration  of 
his  term,  to  remove  a  wooden  barn  which  he 
has  erected  on  a  foundation  of  brick  and 
stone,  the  foundation  being  let  into  the 
ground,  but  the  barn  resting  upon  it  by  weight 
alone. 
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He  may  maintain  trover  for  nieh  a  bam, 
sgaioBt  a  party  converting  it. 

If  the  reversioner,  having  refoaed,  while 
off  the  premiaea,  to  allow  auch  tenant  to  take 
away  the  barn,  afterwarda,  while  a  third  party 
ia  in  poeseaaionof  the  land,  come  on  the  land 
and  prevent  the  tenant  from  entering  to  take 
the  bam  away,  thia  ia  a  converaion  by  the 
reversioner.  Wanthrough  v.  Maton^  8iB4. 
XIII.  For  what  tenant  may  maintain  trover  at 
expiration  of  hia  tenancy.    Anih^  XII. 

LEASE. 
See  Lahdlobd  Ain>  Txhaat. 

LIBEL. 

I.  Bona  fidea,  how  far  a  juatification. 

Declaration  complained  that  defendant  pab- 
Uahed  an  advertiaement  in  a  newapaper/atat- 
iog  that  a  capiaa  had  iaaued  againat  plaintiff, 
and  that  it  had  been  impracticable  to  take 
him,  and  offering  a  reward  for  auch  informa- 
tion to  be  ffiven  to  the  aheriff^a  officer  aa 
would  enable  him  to  take  plaintiff;  inaendo 
that  plaintiff  waa  in  indigent  circomatancea, 
incapable  of  paying  the  debt,  and  keepine 
out  of  the  way  to  avoid  being  aerved  with 
proceaa.  Plea,  that  a  capiaa  had  been  iaaued, 
endoreed  for  bail,  and  delivered  to  the  aheriff ; 
that  defendant  had  kept  out  of  the  way  to 
avoid  being  taken ;  that  the  aheriff  'a  officer 
bad  been  unable  to  take  him ;  and  that  de- 
fendant had  published  the  advertiaement,  at 
the  reqneat  o(  the  party  auing  out  the  writ, 
within  four  calendar  montha  of  the  date  of 
the  writ,  to  enable  the  aheriff  and  hia  officer 
to  arrest.  Ae/J,  a  juatification.  Lays.  Law* 
MK,  795. 

II.  What  put  in  iaaue  bv  plea  of  not  guilty. 

lo  an  action  for  libel,  the  declaration  atated 
that  the  plaintiff  and  M.  had  been  duly  con- 
victed ofconapiring  lo  extort  money  from  C, 
and  received  judgment,  but  that  defendant 
pablished  that  the  counsel,  who  moved  for 
judgment,  had  stated  plaintiff  to  be  the  wri- 
ter of  a  letter  which  waa  in  fact  written  by 
M.  Issue  waa  joined  on  a  plea  of  not  guilty. 
Plaintiff,  at  the  trial,  proved  the  publication 
and  the  indictment  and  aentence,  the  letter 
being  set  out  in  the  indictment  as  an  overt 
act  of  the  conapiracy,  and  called  the  counael 
as  a  witneaa,  wno  deposed  that  he  had  in  fact 
made  the  statement.  Held^  that  on  thia  evi- 
dence it  waa  properly  left  to  the  jurv  whe- 
ther the  publication  waa  a  libel,  and,  tne  jury 
baring  found  a  verdict  of  Not  Guilty,  that 
this  waa  not  contrary  to  the  evidence.  Stock- 
dale  V.  Tarte,  1016. 

LICENSE. 

To  a  claim  of  right  of  wa^  under  preacription 
act ;  pleading  and  evidence  relating  to. 
Finding,  VI. 

LIEN. 

Of  vendor  on  gooda,  when  diveated.  Vendor 
and  Vendee,  11. 

LIGHTS. 

Set  Ancibrt  LiaoTS. 


LIMITATIONS. 
Statute  of.    See  Statute,  III.,  XXVIIL 
LOCAL  ACT. 
See  Statute,  XLII.— XLVI. 

MAGISTRATES. 
iSee  JuancBs. 

MALA  FIDES. 

How  far  it  differa  from  gross  negligence.    BiUs 
of  Exchange  and  Promietory  Notes,  IV. 

MANDAMUS. 

I.  When  it  lies. 

1.  To  Lorda  of  Treaaury  to  pay  over  mo- 
ney received  by  them  for  a  party  under  a  vote 
of  Parliament. 

The  Lorda  of  the  Treaaury  agreed  to  aub- 
mit  a  vote  to  parliament  for  granting  a  re- 
tired allowance  to  a  public  officer,  on  certifi- 
cate of  ill-health,  according  to  atnt.  3  G.  4,  c. 
113.  The  vote  paaaed,  but  the  penaion  waa 
not  apecifically  mentioned  in  the  appropria- 
tion act,  which,  however,  directed  a  groaa 
aum  to  be  applied  in  diacharge  of  retired  al- 
lowancea.  The  Lords  of  the  Treasury,  on 
application  by  the  party  for  payment,  in- 
formed htm  that  he  might  receive  it  from  a 
treaaury  officer  whom  they  named.  The 
officer  declined  paying,  inaamuch  as  he  had 
no  authority  from  tne  Lords  of  the  Treaaury, 
and  they,  being  again  applied  to,  refuaed  to 
give  auch  authority  except  on  condition  that 
the  party  would  forego  certain  legal  proceed- 
inea,  which  he  refuaed  to  do. 

lield,  firat,  that  the  partv  had  a  legal  right 
to  the  allowance,  the  Loroa  of  the  Treaaury 
having  aubmitted  the  grant  to  parliament, 
and  having  afterwarda  admitted  that  the 
money  for  paying  the  allowance  was  in  their 
handa. 

Secondly,  that  a  mandamua  lay  to  the 
Lorda  of  the  Treaaury  to  order  payment,  in- 
aamuch aa  the  claimant  had  no  other  remedy; 
and  aa  the  writ  waa  demanded,  not  against 
the  King,  but  againat  officera  into  whoae 
handa  money  had  been  paid  under  an  act  of 
parliament  for  the  uae  of  an  individual.  Sex 
V.  Lords  Commissioners  of  Treasury,  286. 

2.  To  Juaticea  in  petty  aessiona  to  adjudi- 
cate on  diapnted  facta. 

On  complaint  againat  a  party  aa  a  vagrant,  * 
for  refuaing  to  maintain  hia  wife,  the  party 
charged,  being  called  upon  by  the  juaticea  in 
pett^  aeaaiona  to  ahow  cauae  for  his  refuaal, 
denied  being  married  to  the  woman,  and  pro- 
duced acme  evidence  in  aupport  of  auch  de- 
nial :  and  he  threatened  the  magiatratea  with 
an  action  if  they  committed  him.  The  com- 
plainanta  offered  evidence  of  a  Gretna  Green 
marriage ;  but  the  juaticea  refuaed  to  hear  it, 
and  diamiaaed  the  aummona,  anying  that  they 
would  not,  on  thia  application,  try  a  diaputed 
marriage,  alleged  to  nave  taken  place  out  of 
the  country,  and  that  the  partiea  ought  to  try 
it  in  the  Eccleaiaatical  Court. 

Held,  that  the  juaticea  could  not,  under 
theae  circumatancea,  refuae  to  hear  the  caae 
through ;  and  a  mandamua  waa  jgranted,  re- 
quiring them  to  hear  the  complaint.  Seat  v. 
fustieeso/  Cumberlandt  695. 
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II.  When  it  does  not  lie. 

1.  To  Lords  of  Treasoiy  to  pay  money 
which  has  not  come  to  their  hands. 

Under  stats.  50  G.  3,  c.  117,  and  3  G.  4,  c. 
113,  the  Lords  of  the  Treasury  were  not 
authorized  to  grant  retired  allowanees  for  life. 
A  grant  of  such  allowance  made  by  them  in 
general  terms  was  subject  to  the  discretion 
of  parliament  in  voting  the  supplies  fronnyear 
to  year,  and  was  revocable  by  Lords  of  Trea- 
sury. 

And,  where  the  Lords,  after  granting  such 
allowance  on  the  abolition  of  an  office,  had 
revoked  the  grant,  but  the  allowance  had 
been  erroneously  inserted  in  the  estimates  of 
the  year,  voted  by  parliament,  and  included 
in  an  appropriation  act,  this  Court  refused  to 
inquire  mto  the  propriety  of  the  revocation, 
and  would  not  grant  a  mandamus  to  the  Lords 
for  payment  of  the  arrears,  it  being  proved 
that  the  sum  so  voted  had  never  come  to  their 
hands,  and  had  been  newly  appropriated  by 
a  later  act  of  parliament.  Jeer  v.  Lord»  Com- 
wus$ioner$  tjf  Treasury  ;  In  re  Hand,  984. 

2.  To  Lords  oi  Treasury  to  apply  to  Par- 
liament for  grant  of  allowance. 

A  party  to  whom  a  superannuation  allow- 
ance has  been  granted  in  pursuance  of  a 
Treasury  minute,  according  to  stat.  50  G.  3, 
c.  117,  m  respect  of  an  office  held  during 

1>lea8ure,  has  no  vested  interest  in  such  aU 
owance ;  but  the  minute  may  be  revoked  at 
will  by  the  Lords  of  the  Treasury. 

Although  such  party  contributed  to  the 
superannuation  fund  under  stat.  3  G.  4,  c. 
113,  while  the  clauses  as  to  such  contribution 
were  in  force. 

Where  a  Treasury  minute  had  been  re- 
voked under  the  above  circumstances,  this 
Court  refused  a  mandamus  calling  on  the 
Lords  of  the  Treasury  to  restore  such  minute 
to  their  books,  and  to  submit  an  application 
to  parliament,  in  the  estimates  for  the  current 
year,  for  a  grant  on  account  of  the  allowance 
sanctioned  by  such  minute.  Sex  v.  Ijords 
of  Treasury  ;  Jn  re  Smyth,  976. 

3.  To  Lords  of  Admiralty  to  pay  deduc- 
tions from  officer's  half-pay. 

Deductions  having  been  made  from  a  naval 
officer's  half-pay  in  pursuance  of  a  general 
order  from  the  Admiralty,  application  was 
made  on  his  behalf  to  have  the  amount  of 
such  deductions  restored,  and  the  Lords  of 
the  Admiralty  stated,  in  answer,  that  they 
had  ffiven  directions  for  restoring  it.  After- 
wards they  retracted  this  consent,  giving  as 
a  reason  that  it  would  subject  them  to  many 
similar  applications.  After  the  officer's  death, 
his  sdministratrix  moved  for  a  mandamus  to 
the  Lords  of  the  Admiralty  to  restore  the 
deducted  sums,  on  the  ground  that  they  had 
admitted  the  right  to  them  and  the  possession 
of  applicable  funds. 

Held,  that  there  was  no  vested  right  in  the 
half- pay,  entitling  the  administratrix  to  a 
mandamus.    ExfMHe  Riekette,  999. 

4.  To  public  board  to  carrry  into  efiect  a 
contract.    Patent,  II. 

5.  To  Justicea  to  compel  payment  of 
church-rate,  when  their  jurisdiction  is  doubt- 
ful. 

On  application  for  a  mandamus  to  a  justice 
to  enforce  payment  of  a  church-rate,  under 
stat.  53  G.  3,  c.  127,  s.  7,  it  appeared  that  the 
party  assessed  had  objected  to  the  rate  as  in- 


Talid,  in  the  Conaitlorial  Court,  hot  that  the 
rate  had  there  been  confirmed ;  ami  that  tbe 
party,  being  afterwards  sommoned  belore  a 


petty  session,  repeated  his  former  objeciioo: 
Held  that,  the  validitr  of  the  rate  having  been 
questioned  in  the  Elrrlesiastical  Court,  al- 


though it  did  not  appear  that  such  c^oestion 
was  any  longer  depending,  the  jnrisdictkNi  of 
the  justices  under  s.  7,  of  the  act  was  so  lar 
doubtfal  that  a  mandamus  could  not  issoe. 

The  rate  was  regular  on  the  face  of  it ;  bat 
appeared  (by  affidavit)  to  have  been  voted  by 
the  parishioners  in  vestry  for  the  purpose  of 
meeting  past  disbursements.  Semble,  that 
the  rate  was  not  therefore  bad,  whaterer  ob- 
jection might  be  raised  to  a  retroqiectiTe  ap- 
plication of  the  money  on  passing  the  church- 
warden's accounta.    Sex  v.  iiilt/ant,  354. 

III.  Return  to,  what  it  must  state. 

A  mandamus  sunested  that  defendant  was 
surveyor  of  the  highways  for  a  time  named, 
and  now  expired;  and  that  divers  books  of 
accounts,  &c.,  relating  to  the  highwava,  dur- 
ing his  time  of  office,  were  now  in  his  pos- 
session, and  ought  to  be  delivered  to  the 
churchwardens,  and  that  he  had  been  often 
required  so  to  deUver  them,  and  had  refused ; 
and  the  mandamus  commanded  him  to  deliver 
to  the  churchwardens  all  books,  dec,  in  his 
possession,  or  show  cause  to  the  contrary. 

Defendant  returned  that  he  had  not,  on  the 
day  of  the  teste  of  the  mandamus,  nor  since, 
nor  now,  nor  when  he  was  required  on  behalf 
of  the  churchwardens,  any  books,  dec.,  in  his 
possession ;  not  stating  whether  he  had  ikem 
in  his  possession  between  the  times  of  the 
requisition  and  the  teste,  nor  what  he  had 
done  with  them : 

Held,  a  good  return,  but  the  Court  gave 
the  defendant  no  costs  of  the  mandamus. 
Sex  V.  Sound,  139. 

IV.  Costs  of.    Anti,  IIL 

MANOR. 

I.  Lord  of,  whether  rateable  for  payment  in 
lieu  of  tolls  under  local  act.    Statute,  XLV. 

II.  In  whom  bankrupt's  estate  in  customary 
freehold  vested  before  admittance  of  as* 
signees. 

A.,  being  tenant  in  fee  simple  of  customarv 
land  which  passed  by  bargam  and  sale  with 
surrender  and  admittance,  became  bankrupt, 
and  the  commissioners  assigned  the  land  ta 
the  assignees.  Afterwards  the  bankrupt 
died ;  and,  after  that,  the  assignees  were  ad- 
mitted. 

Ejectment  beins  brought,  on  the  demiaei 
of  the  bankrupt's  neir-at-law,  and  of  the  as- 
signees, both  laid  between  the  bankrupt'a 
death  and  the  admission,  Held,  that  the 
plaintiff  must  recover  on  one  or  the  other  de- 
mise ;  for  that  the  title  was  not  in  abey- 
ance; but,  if  the  assignees'  title  was  not 
perfect,  it  was  in  the  heir.  Doedem.  Danson 
V.  JParke,  816. 

MARShAL. 
What  Court  will  presume,  to  sustain  allegation 
on  pleadinga  of  defendant  being  io  custody 
of  the  Marshal.    Pleading,  IV.  1. 

MASTER. 
Of  K.  B.    When  Court  will  review  his  report. 
Contempt  of  Court, 
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AfEMORANDA. 

CoTTDTBAM,  Lord,  Chancellor. 
Laxodalb,  Lord,  Master  of  the  Rolls. 

MINERALS. 

I>emi8e  of;  what  interest  the  lessee  takes. 
Landlord  and  Tenant,  XI. 

MISDIRECTION. 

Of  lodge  at  trial,  when  ground  of  new  trial. 
Fliading,  V.  1. 

MORTGAGE. 

L  What  coDstilates,  under  stat.  55  G.  3,  c.  184. 

Attumptit,  II.  2. 
n.  When  promissory  note  msy  be  stamped  as 

a  mortgage.    Stamp,  II. 
in.  What  mortffsgor  and  person  claiming  under 

him,  estopped  from  setting  up  as  against 

mortgagee. 

1.  Defect  in  his  own  title. 

V.  mortgaged  land  in  fee  to  0.;  afterwarda, 
and  while  V.  remained  in  possession,  S., 
claiming  by  a  title  anterior  to  the  mortgage, 
brought  ejectment  against  V.,  and  a  verdict 
was  taken  against  him  by  consent,  subiect  to 
arbitration  as  to  what  lease  S.  should  grant 
to  V.  S.  granted  a  lease  to  V.  in  pursuance 
of  the  award  made  :  Held,  that  V.  could  nut 
•et  up  such  lease  as  an  answer  to  an  eject- 
ment brought  by  O.  Doe  dem.  Ogle  v. 
Vkkere,  782. 

2.  Prior  mortgage. 

In  ejectment  by  a  mortgagee,  a  defendant, 
not  being  the  mortgagor,  but  in  reality  de- 
fending tor  his  benefit,  cannot  set  up  a  prior 
mongage  executed  by  him.  Doedem,  Hunt 
T.  Clifion,  813. 
IV.  Rights  of  mortgagee  with  respect  to  tenant 
of  mortgagor. 

A  mortgagee,  after  default  in  payment  by 
the  mortgagor,  has  (if  he  think  proper  to  ezer- 
ciae  them)  the  same  rights  sgainst  s  tenant 
by  lease  granted  before  the  mortgage,  as  the 
mortgagor  had,  and  may  take  his  remedy  on 
such  lease,  as  assignee  of  the  revereion.  If 
the  leaae  was  made  by  the  mortgagor  subse- 
quently to  the  mortgage,  the  mortgagee  may 
treat  tne  tenant  as  a  trespasser,  but  cannot 
distrain,  or  aue  for  rent,  unless  he  has  ac- 
cepted rent  from  the  tenant,  or  hasgiven  him 
notice  to  pay  rent,  and  the  tenant  has  acqni- 
eaced. 

A  deed  to  lead  the  uses  of  a  recovery,  after 
reciting  that  the  premises  were  to  be  con- 
veyed tor  the  purpoee,  smong  others,  of  secu- 
ring payment  of  8002.  advanced  by  J.  H.  to 
M.  R.,  tenant  in  tail  in  remainder,  declared 
the  uaea  as  follows :— To  H.  and  L.,  their 
executors,  dLc,  for  1000  years,  to  commence 
from  the  dsy  before  the  date,  &c.,  in  trust 
(labject  to  the  powers,  d&c,  after  mentioned), 
upon  non-payment  of  the  8001.  and  interest, 
to  sell  or  mortgage,  and  pay  that  sum  to  J. 
H. :  and,  from  and  after  tne  determination  of 
that  term,  and  subject  meantime  thereto,  and 
to  the  trusts  thereof,  to  £.  R.,  mother  of  M. 
R.,  for  life :  remainder  to  T.  L.,  his  executors, 
^c,  for  2000  years,  to  commence  from  the 
day  of  the  deeease  of  E.  R..  in  trust  to  levy 
and  repay  svch  sums  ss  E.  K.  should  during 
her  life  pay  to  J.  H.  for  interest  on  the  8002., 


and  to  snfler  the  person  next  in  remainder  or 
reversion  expectant  on  the  first  term  to  re- 
ceive the  residue  of  rents  not  applied  in  exe- 
cuting the  trusts  of  the  latter  term :  remain- 
der, and  in  the  mean  time  subject  thereto,  to 
such  uses  as  M.  R.  should  sppoint,  and,  in 
default  of  appointment,  to  him  for  life :  re- 
mainders to  his  sons  and  to  his  daughters  in 
tail :  remainders  over.  A  power  was  then 
reserved  to  E.  R.  to  demise  the  premises  for 
ten  years  from  the  date  of  the  deed,  or  seven 
years  from  the  day  of  her  decease,  reserving 
the  best  rent,  &c. 

£.  R.  demiaed  the  premises  to  a  tenant  for 
seven  years  from  the  day  of  her  decease,  re- 
serving rent  '*  to  M.  R.,  or  the  person  for  the 
time  being  entitled  to  the  freehold' or  inheri- 
tance of  the  premises  immediately  expec- 
tant" on  the  decease  of  £.  R.  ^She  died, 
end  the  lessee  entered.  M.  R.  died  shortly 
afterwards,  and  left  a  daughter.  Afterwards 
the  trustees  of  the  terms  of  1000  and  2000 
▼ears  assigned  them  to  J.  H.,  default  having 
been  made  in  the  payment  of  his  6002. 

Held,  that  the  seven  years'  lease  granted 
by  E.  R.,  being  made  under  a  power  created 
by  the  deed  oiuses,  must  be  deemed  con- 
temporaneous with  the  term  of  1000  years 
created  by  the  same  deed,  and  binding  on 
the  trustees  of  that  term,  who  were  parties 
to  the  deed,  so  that  they  could  not  diaturb 
the  possession. 

That  the  trustees  of  that  term,  though  not 
"entitled  to  the  freehold  or  inheritance," 
were  the  reversioners  entitled  to  the  rent 
reserved  by  the  lease,  and  consequently, 
that  their  assignee  might  distrain  for  it. 

And  this,  although  an  ejectment  had  been 
brought  against  the  lessee,  on  the  demises, 
smong  others,  of  the  last -mentioned  trustees 
(laid  previous  to  their  assignment  to  J.  H  ) ; 
there  having  been  no  judgment,  nor  any 
actual  eviction  of  the  lessee. 

The  Court,  after  giving  the  above  deci- 
sions on  a  special  case,  ordered  judgment  to 
be  entered  up  for  the  successful  party  for 
halfa  year's  rent.  On  application  of^  that 
party  in  the  next  term,  it  appearing,  on  refe- 
rence to  the  specisl  case  and  poetea,  that  the 
role  for  judgment  should  hsve  been  for  a 
vear'a  rent,  and  no  judgment  having  yet 
been  entered  up,  the  Court,  after  cause 
shown,  emended  the  rule  on  payment  of 
coats.    Rogere  v.  Hun^reys,  299. 

V.  When  mortgagor  entitled  to  re-conveyance 
of  mortgaged  property  under  aiat.  7  G.  2,  c. 
20,  s.  1. 

A  mortgagor,  in  order  to  entitle  himself  to 
the  benefit,  in  a  court  of  law,  of  stat.  7  G.  2, 
c.  20,  s.  1  (directing  a  reconveyance  by  the 
mortgagee,  plaintiffin  ejectment,  upon  pay- 
ment of  principal,  interest,  and  costs),  must 
become  a  defendant  in  the  action  of  eject- 
ment. 

Where  he  is  not  suchdefendsnt,  the  Court 
will  not  interfere,  either  under  the  statute, 
or  in  the  exercise  of  its  genersl  power  over 
actions  in  the  Court. 

Although  the  ejectment  has  been  brought 
against  the  tenant  of  the  mortgagor,  and  the 
Judge,  at  the  time  of  the  trial,  treated  the 
defendant  as  such  tenant,  and  decided  upon 
the  evidence  accordingly.  Doe  dem.  Hurtt 
V.  Clifton,  814. 

VI.  Lease  granted  under  a  power  given  by 
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deed,  when  it  takes  effect  ts  ageinet  partiee 
to  deed.    Anti,  IV. 

MUNICIPAL  CORPORATION. 

See  CoxroBATiojr. 

NEGLIGENCE. 

How  far  groM  negligence  difTen  from  mala 
fides.  nilU  of  Exchange  and  PivmUeorm 
Notet,  IV. 

NEW  TRIAL. 
See  Trial,  New. 

NISI  PRIUS. 
Record,  what  it  must  contain.    Practice,  XX. 

NONSUIT. 

For  non-production  of  document ;  for  what 
cause  set  aside. 

Plaintiff  having  been  nonsuited  for  not 
producing  a  document  on  the  trial,  the  Court 
set  aside  the  nonsuit,  on  payment  of  costs, 
upon  the  affidavit  only  of  the  plaintiff *s  at- 
torney, that  he,  the  attorney,  "as  soon  aa  he 
found  that  the  action  was  likely  to  come  on," 
had  commenced  inquiries  to  ascertain  in 
whose  hands  the  document  was.  and,  upon 
discovering  this,  hsd  immediately  (through 
a  person  who  promised  to  procure  it),  made 
efforts  to  obtain  it,  but  had  obtained  it  too 
late  for  the  trial,  and  now  had  it.  Atkins  v. 
Owen,  819  (n.) 

NOTICE. 

I.  Of  action,  who  entitled  to  under  stat.  5  St,  6 
W.  4,  c.  59.    Statute,  XL. 

II.  Of  appeal. 

1.  Against  conviction.  How  far  objections, 
not  stated  in  notice,  may  be  made  at  trial. 
Conviction,  II. 

2.  Against  order  of  removal.  Construction 
of  Stat.  4  &  5  W.  4,  c.  76,  ss.  79  &  61. 
Poor,  IX.  1. 

S.  Against  order  of  Justices  for  payment  of 
church-rate,  to  whom  to  be  given.  Sate, 
1.6. 

III.  Previous  to  admission  of  attorney.  Attor^ 
nev,  I. 

IV.  Vo  quit ;  presumption  from  tenant  holding 
over.     Landlord  and  Tenant,  IX. 

V.  Previous  to  binding  of  parish  apprentice. 
Poor,  HI.  2. 

VI.  Of  non-pavment,  to  drawer  of  foreign 
bill,  how  to  be  given.  BUU  of  Exchange 
and  Promiteory  Note;  IV. 

VII.  Under  stat.  6  G.  4,  c.  16,  s.  82  (Bank- 
rupt  Act),  what  amounts  to.    Bankrupt,  I. 

VIII.  Notice  to  principal,  how  far  notice  to 
agent.     Bankrupt,  I. 

IX.  Service  of. 

1.  At  house  of  psrty  in  his  absence. 

(1.)  An  affidavit  of  service  of  notice  on  a 
creditor  under  the  compulsory  clause  of  the 
Lords'  Act  (32  G.  2,  c.  28,  s.  16),  is  not 
sufficient  if  it  sUle  merely  thst  the  notice 
was  left  with  the  landlaidy  of  the  house 
where  he  lodges ;  or  with  a  person  at  the 
house  where  he  resides,  who  afterwards 
staled  that  she  acted  as  his  servant,  and  had 


delivered  it. to  him,  she  beiaelf  making  no 
affidavit,  and  there  being  no  affidavit  ot 
belief  that  the  statement  of  such  person  mi 
true.    Jfoftinsen  ▼.  Gompertt,  82. 

(2.)  To  make  a  rule  absolute,  on  no  cauie 
being  shown,  it  is  not  sufficient  that  a  de- 
ponent should  swear  to  notice  of  the  rule 
nisi  having  been  left  at  the  dwelHng-hoiue 
of  the  opposite  party,  in  his  absence,  with 
a  person  who  afterwards  told  the  depooeot         ! 
that  ahe  had  delivered  the  notice;  thede-         | 
ponent  mast  state  that  he  believes  this  to  be 
true.    Doe  dem.  Hungate  v.  Roe,  83  (n.) 
2.  On  psrty  for  performance  of  a  public  duty, 

how  far  it  may  be  dispensed  with  bypartjr. 

Corporation,!, 

NUISANCE. 

In  obstructing  navigable  river,  what  amounts 
to.  I 

On  the  trial  of  an  indictment  for  a  nuisaaoe 
in  a  navigable  river  and  common  king*s  high- 
way, called  the  harbor  of  C,  by  erecting 
an  embankment  in  the  waterway,  a  finding 
by  the  jury  that  the  embankment  was  a  , 
nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit  arii- 
in^  from  the  alteration,  amounts  to  a  verdict 
ofGuilty. 

It  is  no  defence  to  such  an  indictment, 
that,  slthoogh  the  work  be  in  some  degree  a 
hindrance  to  navigation,  it  is  advantageous, 
in  a  greater  degree,  toother  uses  of  the  port 
Rex  V.  Ward,  3i^. 

OCCUPATION. 

Of  tenement,  within  stat.  1  W.  4,  c.  19,  s.  1, 
what  constitutes.    Poor,  V.  1  (1.) 

OFFICER. 

Naval,  how  far  he  haa  a  vested  interest  in  his 
half-pay.    Mandamue,  II.  3. 

ORDER. 

I.  Order  and  disposition  of  bankrupt,  what  is 
within  6  G.  4,  c.  16,  s.  72.  Vendor  and 
Vendee,  I. 

II.  Of  Judge,  when  Court  will  review.  At- 
torney, IV.;  Jud^e,  IIL  2. 

III.  Of  Justices,  tor  stopping  up  highway; 
what  it  must  state.    Highwiy,  VII.  3  (2.) 

IV.  Of  removal,  acquiesced  in,  how  far  con- 
clusive.   Poor,  VI. 

OVERSEERS. 

I.  Power  to  lease  parish  property.  Landlord 
and  Tenant,  V. 

II.  How  fiir  entitled  to  books  of  surveyor  of 
highways,  on  his  quitting  office.  Highway, 
VIII.  1. 

III.  What  inferred  from  designation  on  plead- 
ings of  party  being  assistant  overseer.  Sta* 
tute,  X.  1  (1.) 

IV.  Defence  under  plea  of  general  issue  under 
stat.  43  Eliz.  c.  2.   Pleading,  V.  1. 


OYER. 


Time  for  pleading,  after  praying  oyer. 
tiee,  Xvl. 


PraC' 
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PARISH. 


Fropdrty  belooffing  to. 
1.  What 


is  evidence  of.    Landlord  and  Te- 


Land' 


»  V. 
2.  Leaie  of,  by  whom  to  be  made. 
lord  and  Tenant,  V. 

PARISHIONERS. 

When  competent  witnesses  in  action  by 
churchwardens  and  overseers.  Landlord 
and  Tenant,  V.  2. 

PARLIAMENT. 

How  far  Court  will  interfere  by  mandamus  to 
Lords  of  Treasury. 

1.  To  apply  to  Parliament  for  grant  of  Trea- 
sury allowance.    Mandamutt  II.  2. 

2.  To  pay  over  money  received  for  a  party 
under  a  vote  of  Parliament.  Mandamu*, 
I.  1. 

PARTICULARS  OF  DEMAND. 
What  plaintiff  bound  to  insert.    Coiti,  I. 

PATENT. 
Construction  of. 

1.  In  a  declaration  for  infringing  a  patent 
which  granted  that  the  plaintiff,  and  no 
others,  should  "  make,  use,  exercise,  and 
vend  "  his  invention,  and  forbade  all  persons 
to  **  make,  use,  or  put  in  practice"  the  same, 
or  to  counterfeit  or  imitate  it,  without  the 
plaintiff's  license,  the  plaintiff  alleged  that 
the  defendant  without  his  license  exposed 
to  sale  articles  intended  to  imitate,  and  which 
did  imitate,  his  invention. 

Held,  on  general  demurrer,  that  the  count 
was  bad,  as  not  stating  anything  which  was 
necessarily  an  infringement  ot  the  patent. 
Mintery.  WUlianu,  251. 

2.  A  patent  for  the  exclusive  use  of  im- 
provement in  the  invention  of  an  anchor  con- 
tained a  proviso  for  avoiding  the  patent  if  the 
patentee  should  not  supply  for  his  Majesty's 
service  all  such  articles  of  the  invention  as 
should  be  required,  on  such  reasonable  terms 
aa  should  be  settled  by  the  Lords  of  the 
Admiralty.  The  latter  used  the  invention, 
but  did  not  take  the  articles  from  the  paten- 
tee. The  Court  refused  to  issue  a  roandaf 
mus  to  them  to  settle  the  terms  according  to 
the  patent.    Ex  parte  Pering,  949. 

PAUPER. 
See  PooB. 

PAYMENT. 

I.  How  far  delivery  of  cheque  amounts  to  pay- 
ment.    Cheque. 

II.  Plea  of;  how  far  it  must  alleffe  on  what 
causes  of  action  payment  was  made.  Plead* 
ing,  V.  5. 

PENALTY. 
How  to  be  awarded  in  a  conviction.    Convic- 


tion,!. 


PENSION. 


"X 


risht  of  party  to  claim  allowance  re- 
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ceived  for  him  by  Lords  of  Treasury  under 
a  vote  of  Parliament.  Mandamus,  1. 1 ;  and 
see  Mandamue  II.  1-3. 


PLEADING. 
I.  Form  of  action. 

1.  Recovery  of  money  extorted  under  color 
of  legalprocess. 

Plaintiff  being  a  foreigner,  ignorant  of  the 
English  language,  was  arrested  at  Falmouth 
soon  after  his  first  arrival  there  from  abroad, 
bv  the  defendant  for  10,0002,  Defendant  and 
plaintiff  then  signed  an  affreement,  by  which, 
m  consideration  of  SOO/Tpaid  by  plaintiff  to 
defendant,  plaintiff  was  to  be  dischar^fed, 
and  not  to  be  a^in  arrested ;  and  plaintiff 
was  to  put  in  bail  in  twelve  days ;  the  5001. 
was  to  be  *'  as  a  payment  in  part  of  the 
writ ;"  and  both  parties  were  to  abide  the 
event  of  the  action ;  the  affroement  contain- 
ing no  provision  for  refunding  the  money  if 
the  action  should  fail.  Plaintiff  paid  the 
500{.  and  was  released.  No  bail  was  put 
in;  and  the  writ  was  afterwards  set  aside 
for  irregularity.  Plaintiff  then  sued  defen- 
dant for  the  5001.  as  money  had  and  received ; 
and  the  jury  found  that  defendant  knew  that 
he  bad  no  claim  upon  plaintiff: 

Held,  that  the  action  lay,  the  pasrment 
having  been  made  under  the  compulsion  of 
coloraole  legal  process.  Duke  de  Cadaval 
V.  Colline,  858. 

2.  Against  magistrate  for  commitment  un- 
der irregular  conviction.     Conviction,  I. 

3.  What  averment  shows  plsintiff  entitled 
to  bring  action  under  st.  17  G.  2,  c.  3.  Sta- 
tute X.  1.  (1). 

4.  Bill  of  exchange  in  the  handsof  a  tortious 
holder,  how  recoverable.  BUl$  of  J5r- 
ekange  and  Promiseory  Notee,  IX. 

5.  Assumpsit. 

(1.)  What  implied  contract  arises  from 
covenants  of  lease  on  tenant  holding  over. 
Landlord  and  TenarU,  VI. 

(2.)  For  what  breaches  of  contract  main- 
tainable by  reversioner  against  tenant. 
Landlord  and  Tenant,  VL 

(3.)  Use  and  occupation. 

[1.]  Who  may  maintain.    Pott,  11. 
[2.]  In  respect  of  what  maintainable  by 

landlord  against  tenant.     Landlord  and 

Tenant,  XL 

(4.)  Money  had  and  received. 

[1.]  What  constitutes.  iifc»iRp«t^,II.2. 
[2.]  To  recover  proceeds  of  an  illegal 

execution. 

An  insolvent  debtor  executed  a  warrant 
of  attorney,  on  which  judgment  was  signed, 
and  he  afterwards  went  to  prison.  Subse- 
quently his  ffoods  were  seiied  and  sold  underl 
a  fi.  fa.  on  tne  judgment,  and  the  proceeds 
were  paid  to  the  judgment  creditors.  The 
insolvent '  petitioned,  and  his  effects  were 
assigned  under  the  Insolvent  Debtors'  Act, 
7G.  3,  C.57: 

Held,  that  the  assignee  might  recover  the 
proceeds  of  the  sale  from  the  judsment  credi- 
tors, as  money  had  and  receivea  to  the  use 
of  the  assignee  after  the  subscribing  of  the 
petition,  on  section  34  of  the  act.  Oye  v. 
Hiieheoek,  84. 

6.  Trover. 

(1.)  For  what  maintainable  by  tenant  at 
expiration  of  his  tenancy.  Landlord  and 
Tenant,  XII. 
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(2.)  To  recover  bill  in  hands  of  Cortions 
holder.  BUU  of  ExAange  and  Promiasory 
Notes,  IX. 

II.  Parties  to  action. 

How  far  plaintiflfs  must  have  community 
of  interest  in  subject-matter  of  action. 

A.,  B.,  and  C,  being  interested  in  certain 
lands,  but  havine  no  common  legal  interest 
in  anv  portion  of  them,  agreed  together  to 
put  tnem  up  for  sale,  accordios  to  their  re- 
spective interests,  and  the  lands  were  so  pnt 
up,  under  the  direction  of  their  agent,  in 
lots.  Each  lot  was  described  in  a  separate 
paper,  containing  the  conditions  of  sale,  in 
which  it  was  stipulated  that  **  the  vendors  *' 
should  deliver  an  abstract  of  title ;  that  the 
conveyances  should  be  executed,  and  the 
whole  purchase- money  paid,  on  a  certain 
day,  from  which  time  the  purchaser  should 
have  possession ;  and  that,  if  the  purchaser 
should  be  let  in  before  payment  of  the  pur- 
chase-money, he  should  be  considered  ten- 
ant at  will  to  the  vendors,  and  pay  interest 
at  the  rate  of  4  per  cent,  on  the  amount  of 
purchase-money,  as  and  for  rent.  Defendant 
bought  four  of  the  lots  under  the  above  con- 
ditions, two  by  auction  and  two  by  private 
contract.  No  abstract  of  title  was  delivered ; 
but  defendant  was  let  into  posBession,  and 
held  for  several  years,  not  paying  the  pur- 
chase-money. He  knew  of  the  arrangement 
entered  into  by  A.,  B.,  and  C,  for  the  sale 
of  the  premises : 

Hdd,  that  A.,  B.,  and  C.  could  not  jointly 
sue  upon  an  implied  contract  by  the  defen- 
dant to  waive  the  delivery  of  an  abstract,  and 
perform  the  condition  for  payment  of  4  per 
cent,  interest  as  rent. 

Also,  that  A.,  B.,and  C.  could  not  recover 
the  4  per  cent,  in  a  joint  action  for  use  and 
occupation.    Seaton  v.  Booths  528. 

III.  Commencement  of  action. 

After  delivery  of  cheque  for  money  sought 
to  be  recovered. 

(Per  LiTTLEDALE,  J.)  s  party  to  whom  a 
cheque  is  sent  may  commence  an, action  be- 
fore he  sends  it  back.  Hough  v.  Jlfay,  954. 
(See  whole  placitum,  Cheque.) 

IV.  Declaration. 

1.  Informal,    from    not   pursuing   rules   of 
Court,  how  to  be  taken  advantage  of. 

A  declaration  in  K.  B.  beginning  in  the 
old  form,  **  A.  complains  of  B.  being  in  the 
custody  of  the  Marshal,'*  &c.,  is  not  on  that 
account  specially  demurrable  since  the  act  2 
W.  4,  c.  39,  and  the  Rules  of  Mich.  3  W.  4. 
For  the  Court  will  not  presume  that  the 
action  was  not  commenced  in  the  Palace 
Court,  and  the  defendant  actually  in  custody 
of  the  Marshal,  in  which  case  the  declara- 
tion would  be  correct,  the  act  and  ruies  not 
applying  to  causes  removed  from  inferior 
courts. 

If  the  defendant  wishes  to  object  to  such 
a  declaration  in  a  suit  commenced  in  a  supe- 
rior court,  he  should  not  demur,  but  move 
to  set  aside  the  declaration  for  irregularity, 
Dod  V.  Grant,  485. 

2.  Assumpsit. 

New  aseigmnent :  efiect  of,  on  the  issue. 

In  assumpsit  for  money  lent,  psyment  was 
pleaded  \  the  plaint  iff  newassigined,  and  non 
assumpsit  was  rejoined.  The  plaintiff,  at  the 
trial,  claimed  152.  for  money  lent  in  August, 
1833,  and  proved  an  acknowledgment  by  the 


defendant  after  that  time,  that  he  owed  the 
plaintiff  15{.  The  defendant  gave  evidence 
of  his  havine  paid  the  plaintifTlS?.  in  Octo- 
ber, 1833.  Tne  under-sheriff,  in  summing  op, 
ststed  the  question  for  the  jury  to  be.  whe- 
ther or  not  the  152.  lent  in  Aueust.  1833,  had 
been  so  lent.  The  plaintiff  nad  a  verdict. 
On  motion  for  a  new  trial,  or  to  enter  a  ver- 
dict for  the  defendant : 

Held,  that  the  proper  question  for  the  jury 
was,  whether  or  not  there  had  been  two 
debts;  that  the  defendant  was  not  precluded 
from  taking  this  point  by  the  evidence  of  pay- 
ment which  he  had  produced  at  the  trial ;  and 
that,  there  having  been  some  evidence  of  a 
second  debt,  a  new  trial  must  be  had.  HaU 
V.  Middlelon,  107. 
3.  Debt;  for  penalty  on  statute  17  G.  2,  c.  3. 

What  must  be  stated  in  declaration.    Sta- 
tute, X.,  1  (1). 
V.  Plea. 

1.  General  issue;  defence  under,  when  not 
sfiected  by  new  rules  of  pleading. 
Uiider  Stat.  3  &  4  W.  4,  c.  42,  s.  1  (which 

provides  that  the  contemplated  rules  of 
pleading  shall  not  disable  any  person  from 
pleading  the  general  issue  and  giving  the 
specisl  matter  m  evidence,  where  by  statute 
he  mav  now  do  so),  an  overseer,  sued  in  tres- 
pass for  taking  A.'s  goods,  may  still  prove, 
on  plea  of  Not  Guilty,  that  he,  as  overseer, 
distrained  the  goods  for  a  poor's  rate  doe 
from  B.,  and  that  they  were  B.'s,  not  A.*8, 
The  general  issue  does  not,  under  the  rules 
of  Hil.  4  W.  4,  confine  him  to  proof  of  his 
character  of  overseer. 

The  practice  of  not  granting  a  new  trial 
on  the  ground  that  the  verdict  was  against 
evidence,  if  the  amount  claimed  fall  ehon  of 
202..  applies  to  motions  made  by  plaintiff,  as 
well  as  motions  by  defendant. 

But  where  the  ground  is  misdirection,  the 
amount  is  not  regsrded.  And,  where  the 
Judge  had  misdirected  the  jury  by  submiitin^^ 
for  their  consideration  a  fact  not  proved  nor 
deducible  from  the  evidence,  the  Coart 
granted  a  new  trial,  though  the  amount  in 
question  was  less  than  H.  Haine  v.  Davej, 
892. 

2.  Payment. 

(1.)  How  far  supported  by  proof  of  delivery 
and  acceptance  of  cheque.    Cheque. 

(2.)  How  far  it  must  allege  on  what  causes 
of  action  payment  was  msde.    Post,  5. 

3.  Statute  of  Limitations ;  how  to  be  plesded. 
A  plea  that  the  '*  supposed  debt,  if  sny 

such  there  be,"  did  not  accrue  within  six 
years,  is  bad  on  special  demurrer,  for  not 
confessiiig  the  debt.   MargetU  v.  Bays,  489. 

4.  Set-off. 

Amount  shown  on  face  of  pleadings,  how 
far  material.    Post,  5. 

5.  How  far  plea  may  identify  causes  of  sctioa 
alleeed  in  different  counts  of  declsration. 
Declaration,  that  defendant  was  indebted 

to  plaintiff  in  2002.  for  work  and  labor,  2O02. 
for  money  paid,  and  2002.  on  an  accoant 
stated;  in  consideration  whereof  defendant 
promised  to  pay  the  said  several  moneys; 
breach,  non-payment ;  damages  2002. 

Plea,  aa  to  202.,  parcel  of  562. 11«.  8d.,  par- 
cel of  the  moneys  in  the  first  two  counts 
mentioned,  and  as  to  202.,  parcel  of  562. 11«- 
8d.,  parcel  of  the  money  m  the  last  coast 
menuoned,  that  the  said  -201.  so  found  das 
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on  aa  account  stated  was  the  same  sum  of 
20/.,  parcel  of  the  moneys  in  the  first  two 
counts  mentioned ;  and  that  the  said  two 
soma  of  20/.  each  were  one  and  the  same 
debt  of  20/.,  and  not  other  aud  different  debts 
of  20/.;  and  that  defendant  paid,  and  plaintiff 
accepted,  20/.,  in  satisfaction  of  the  promises, 
so  far  as  thev  related  to  the  same  debt  of 
20/.,  and  of  all  damages  sustained  by  reason 
of  the  non-performance :  Held,  on  special 
demurrer. 

That  the  identity  might  be  so  averred : 

That  the  plea  was  bad,  for  not  showing  to 
how  much  of  the  sum  in  the  first  count,  and 
to  bow  much  of  the  sum  in  the  second,  it  was 
pksded. 

Defendant  also  pleaded,  as  to  certain  por- 
tions of  the  sums  named  in  the  different 
counts,  amounting  in  all,  on  the  face  of  the 
plea,  to  114/.  \U,8d.,  a  set-off  of  57/.  7*.  id,; 
and  that  that  sum  equalled  the  damages  sus- 
tained by  the  non-performance  of  the  pro- 
mises, so  far  aa  they  related  to  the  aums  to 
whicb  that  plea  was  pleaded :  Held,  on  ape- 
dal  demurrer. 

That  the  plea  was  bad  for  pleading  a 
smsUer  claim  as  an  answer  to  a  larger,  mee 
▼.  TomliMton,  262. 

6.  How  insufficiency  of  averment  to  be  taken 
advantage  of.    Foit^  XI. 

7.  Not  guilty,  in  action  of  libel,  what  it  puts 
in  issue.    Libel,  II. 

8.  Bona  fides,  how  far  a  justification  of  libel. 
Libei,  I. 

9.  Prohibition  :  power  to  plead  several  pleas. 
Since  the  statute  1  W.  4,  c.  21,  s.  1,  seve- 
ral pleas  may  be  pleaded  in  prohibition,  as 
in  common  actions  between  subjects.  Hall 
V.  MauU,  283. 

10.  Scire  facias. 

Matters  which  might  hsve  been  pleaded 
to  original  action. 

To  scire  facias  upon  a  judgment  in  assump- 
sit, bv  the  original  plaintiff,  defendant  plead- 
ed plaintiff's  bankruptcy,  assignment,  &,c. ; 
and  that  the  causes  ot  action  in  the  original 
suit  accrued  before  plaintiff  became  bank- 
rupt. On  special  demurrer,  for  that  the  plea 
dia  not  show  whether  the  judgment  wss 
recovered  before  or  after  the  bankruptcy: 
HeUf  that  the  plea  was  bad,  inasmuch  as  it 
did  not  appear  but  that  the  bankruptcy  might 
have  been  pleaded  in  bar  of  the  original 
action.  Baylit  v.  Hayward,  256. 
VI.  Replication. 

To  a  plea  of  twenty  or  forty  years'  enioy- 
ment  under  stat.  2  &  3  W.  4,  c.  71,  how 
license  shall  be  pleaded. 

The  words  "enioyed  by  any  person  c/atm- 
I'lv  riglW^  applieo  to  easements,  in  stat.  2& 
3  W.  4,  c.  71,  s.  2,  and  ** enjoyment  thereof 
at  0^  rigkt,''^  in  s.  5,  mean  an  enjoyment 
bad,  not  secretly  or  by  stealth,  or  by  tacit 
sufferance,  or  bv  permission  asked  from  time 
to  time,  on  each  occasion,  or  on  many ;  but 
an  enjoyment  had  openly,  notoriously,  with- 
out particular  leave  at  the  time,  by  a  person 
claiming  to  use  without  danger  of  being 
treated  as  a  trespasser,  as  a  matter  of  right, 
whether  the  right  so  clsimed  shall  be  strictly 
legal,  aa  by  prescription  and  adverse  user, 
or  by  deed,  or  shall  nave  been  merely  lawful 
so  wr  as  to  excuse  a  trespass. 

To  a  plea  of  forty  or  twenty  ]reara*  enjov- 
ment  ot  a  way,  a  license,  if  it  cover  the 


whole  time,  must  be  pleaded.  But  a  parol 
or  other  license,  given  end  acted  on  during 
the  forty  or  twenty  years,  may  be  proved 
under  a  general  traverse  of  the  enjoyment 
a»  of  right:  and  this,  whether  such  license 
be  ffranted  for  a  single  time  of  using,  or  for  a 
definite  period. 

Semble,  that,  where  issue  is  joined  on  the 
allegation  of  an  interruption  acquiesced  in, 
the  party  alleging  the  mierruption,  having 
proved  a  non-user  during  part  of  the  time, 
may,  in  order  to  show  that  auch  non-user 
was  not  a  voluntary  forbearance,  give  evi- 
dence that,  two  yesrs  before  the  non-user 
commenced,  the  party  claiming  the  way  paid 
a  consideration  for  being  allowed  to  uae  it. 
TickU  V.  Broum,  369. 

VII.  Similiter. 

Want  of,  on  pleadings,  its  effect.  StmUUer, 

VIII.  Judgment. 

1.  What  will  be  presumed  sfter  verdict. 
On  motion  for  costs,  under  43  G.  3,  c.  46,8. 

4  (the  plaintiff  having  arrested  for  35/.  and 
recovered  only  19/.),  affidavits  were  put  in 
for  the  plaintiff,  awom  by  himself  and  others, 
contradicting  the  evidence  given  at  the  trial 
for  the  defendant,  and  impeaching  the  credit 
and  competency  of  his  principal  witness.  No 
motion  had  been  made  by  the  plaintiff  for  a 
new  trial  or  to  increase  the  damages. 

Held,  thst  the  verdict  waa  prim&  facie  evi- 
dence of  the  want  of  cause  for  arresting ;  and 
that  the  Court  could. not  try,  upon  affidavit, 
whether  or  not  such  verdict  was  well  found- 
ed .     Tipton  V.  Gardner,  31 7. 

2.  Non  obstante  veredicto,  when  it  may  be. 
Three  pleas  were  pleaded  in  bar  to  a  decla- 
ration in  trespass  containing  one  count,  and 
issues  joined  on  them.  By  order  of  nisi 
prius,  a  verdict  was  taken  for  100/.  damages, 
subject  to  the  sward  of  a  barrister,  to  whom 
the  cause  and  all  matters  in  difference  were 
referred,  with  power  to  direct  what  should 
be  done  by  the  parties.  He  directed  a  ver- 
dict for  the  plaintiff  on  two  issues,  and  for  the 
defendant  on  the  third,  addins  that,  if  thtere 
had  not  been  the  third  issue,  he  should  have 
awarded  1*.  damages  to  the  plaintiff^  on  the 
other  issues: 

Held,  that  it  was  not  competent  to  the 
plaintiff  to  move  for  iudgment  non  obstante 
veredicto  on  the  third  issue. 

And  this  without  reference  to  any  special 
clause  in  the  order  of  reference,  restraining 
the  parties  from  bringing  a  writ  of  error, 
d&c.    Steeple  v.  BonaaU,  950. 

IX.  Highway  assessment,  how  to  be  pleaded. 
In  pleadmg  a  surveyor's  assessment,  made 

on  occupiers  of  lands,  under  stat.  13  G.  3,  c. 
78,  sects.  30  and  45,  it  ia  necessary  to  aver 
that  the  assessment  did  not  exceed  9d.  in  the 
pound  on  the  yearly  value  of  the  landt ; 
sithough  the  limitation  as  to  value  annexed 
to  sects.  30  and  45,  is  contained  in  a  distinct 
proviso;  and  although  the  form  of  an  order 
of  juaiicea  in  Schedule  No.  15  of  the  act, 
adapted  to  the  above  sections,  mskes  ao 
mention  of  yearly  value.  Morell  v.  Harvey, 
684. 

X.  Traverse  with  inducement,  what  it  admits. 
Evidence,  XV.  3. 

XL  What  averments  sufficiently  identify  par- 
ties named  on  pleadings. 

Declaration  stated  that  S.  drew  a  bill  pay- 
able to  his  own  order,  on  W. ;  that  '"  the 
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Ilea  of  his  former  tithes,  and,  in  October,  1834,  was  rated  to  the  poor  in  respect 
of  such  corn  rent. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  rector  was  liable 
to  be  rated  in  respect  of  such  corn  rent. 

Sir  John  Campbell,  Attorney-General,  and  Gunning,  in  support  of  the  order 
of  sessions.  The  extinguishment  of  tithes  by  means  of  a  commutation  for  a 
corn  rent  may  be  effected  upon  either  of  two  principles.  First,  the  tithes  may 
be  declared  to  be  worth  a  certain  proportion  of  the  gross  value  of  the  bnl. 
Then  the  com  rent,  which  represents  that  proportion,  ought  to  be  subject  to  the 
poor  rate ;  because  the  rector  there  receives  what  the  legislature  considers  an 
equivalent  for  the  one-tenth  of  the  gross  produce  to  which  he  was  formerly  en- 
titled, and  for  which  he  was  rateable;  and  the  landholder  of  course  retains  that 
which  is  equivalent  to  the  nine-tenths  only  of  the  gross  produce,  and  pays  the 
poor  rate  on  such  nine-tenths  only.  Secondly,  the  net  value  of  the  land,  after 
deducting  the  poor  rates  on  the  whole  value  of  the  land,  may  be  ascertained, 
and  the  proportion  which  the  rector's  corn  rent  is  to  bear  to  such  net  valae  de- 
clared. In  that  case  the  com  rent  should  not  be  rated  to  the  poor,  because  the 
rector  gets  an  equivalent,  not  for  his  share  of  the  gross  produce,  bat  for  his 
share  in  so  much  of  the  gross  produce  as  would  remain  after  deducting  the  whole 
poor  rate  due  on  the  whole  gross  produce.  The  rate  due  upon  his  share  of  the 
land  has  been  already  deducted  from  *the  integer  upon  which  his  propor-  r^oj^^i 
tion  is  estimated ;  and,  if  he  were  to  be  rated  on  thatf)roportion,  he  would  *-  "  ^ 
be  taxed  to  the  poor  twice.  Now  this  second  principle  is  the  one  adopted  by 
the  legislature  in  the  present  case,  the  tithes  being  deemed  equal  in  valae  to 
certain  proportions  of  the  '<  annual  net  value"  of  the  respective  sorts  of  land. 
The  net  value  must  be  that  which  remains  after  deducting,  among  other  things, 
the  poor-rate.  In  Ohatfield  v.  Ruston,  3  B.  &  C.  863,  a  corn  rent  in  lieu  of 
tithes,  was  made  payable  '^  free  and  clear  from  all  rates,  taxes,  and  deductions 
whatsoever ;"  and  it  was  held  that  such  corn  rent  was  not  rateable  in  the  hands 
of  the  parson.  The  same  decision  was  come  to  in  Mitchell  t;.  Fordham,  6  B.  & 
C.  274,  where  the  words  were,  <'  free  from  all  taxes  and  other  deductions  what- 
soever, except  the  land  tax."  Here,  in  effect,  the  deduction  is  to  be  made,  in 
the  first  instance,  from  the  gross  produce ;  which  is  equivalent  to  directing  a 
payment  of  the  corn  rent  without  deduction.  No  other  meaning  can  be  attached 
to  the  word  *<  net."  In  Rex  v.  Adames,  4  B.  &  Ad.  61,  it  was  held  that,  as  the 
poor-rate  is  to  be  taken  on  the  net  rent  which  a  tenant  at  rack  rent  would  give 
for  the  land,  he  having  to  pay  all  outgoings,  a  tenant  whose  lands  were  liable  to 
a  sewer's  rate  was  entitled  to  be  rated  lower  than  the  tenant  of  lands  of  the 
same  value,  not  so  subject.  If  a  net  rent  imply  the  deduction  of  a  sewer's  rate, 
<<  annual  net  value"  implies  the  deduction  of  the  poor-rate.  This  view  is  forti- 
fied by  the  constraction  put  upon  the  words  '<  worths  and  values  "  in  Bex  r. 
The  Hull  Dock  Company,  3  B.  &  C.  516,  and  by  the  principle  laid  down  for 
estimating  the  annual  profits  in  Rex  v.  Lower  *Mitton,  9  B.  &  C.  rto5gi 
810.  In  Rex  v.  Lacy,  5  B.  &  C.  702,  the  rent  was  not  estimated  on  the  I-  "  ^ 
net  value  of  the  lands,  and  was  held  liable  to  a  highway  rate  :  that  was  becaase 
the  only  argument  for  the  exemption  was,  that  the  commissioners  were  to  asce^ 
tain  the  het  value  of  the  tithes  and  affix  a  clear  annual  rent  in  lien  of  them; 
and  the  Court  thought  that  the  only  deduction  contemplated  was  the  expense  of 
collection.  Such  an  interpretation  cannot  be  applied  to  the  words  **  annual  net 
value  of  the  said  lands."  Besides,  in  that  case,  some  allotments  of  land  were 
made  to  the  parson,  and  were  not  exempted  from  rate;  and  the  Court  thought  it 
improbable  that  he  should  have  been  left  liable  for  one  species  of  property,  and 
not  for  the  other :  and  it  is  not  clear  that,  if  the  argument  had  rested  on  the 
word  ''  net,"  the  decision  would  have  been  the  same.  In  Rex  v.  Boldero,  4  B. 
&  C.  467,  the  parson  was  held  rateable  for  the  commutation  rent :  but  there  the 
estimate  was  made  on  the  full  value  of  the  titheable  lands ;  and  it  was  probably 
with  a  view  to  that  case  that  the  word  <<  net "  was  introduced  into  the  act  noir 
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payment  contemplated  or  made,  except  that 
of  lOZ. :  Hddt  that  the  indenture  waa  void 
under  atat.  8  Ann.  c.  9,  a.  39,  for  not  trulv 
staling  the  sum  paid  or  contracted  for  with 
the  apprentice.    Aex  v.  AmersJtam,  508. 

2.  Notice  previous  to  binding  pariah  ap- 
prentice. 

(1.)  How  far  necessary. 

Under  stat.  56  G.  3,  c.  139,  sects.  1,  2, 
when  an  apprentice  is  bound  from  one  parish 
into  another,  the  indenture  is  not  valid  for 
the  purpose  of  settlement,  unless  notice  has 
been  given  to  the  overseers  of  the  latter 
pariah,  pursuant  to  sect.  2,  before  the  inden- 
ture was  allowed. 

But,  on  appeal  against  an  order  of  removal 
grounded  on  such  indenture,  the  respondents 
are  not  bound  in  the  first  instance  to  prove 
such  notice :  if  there  be  no  evidence  to  the 
contrary,  the  notice  will  be  presumed.  Bex 
▼.  WkiMion,  607. 

(2.)  When  proof  of,  necessary  on  appeal. 

3.  Execution  of  indenture. 

A  printed  indenture  of  apprenticeship  exe- 
cuted on  one  day,  but  bearing  date  on  another, 
is  not  void  by  statutea  8  Ann.  c.  9,  and  5  G. 

3,  c.  46 ;  and  a  settlement  may  be  gained  by 
service  under  it.    Rex  v.  Harrington,  618. 

4.  Imperfect  contract  of  apprenticeship. 

(1 .)  The  sessions  quashed  an  order  of  re- 
moval, which  assumed  an  imperfect  contract 
of  apprenticeship ;  and  they  stated  the  follow- 
ing facta  for  the  Court.  Pauper's  brother 
worked  with  W.,  a  carpenter,  as  apprentice, 
under  a  verbal  contract ;  on  his  leaving  W., 
he  applied  for  pauper  to  be  taken  m  his 
place.  W.  said  he  would  take  no  more  ap- 
prentices unless  they  would  agree  to  work 
on  his  land,  ai  wdl  as  at  the  carpentry  busi- 
ness, saying,  "  I  will  have  no  more  appren- 
tices, unless  he  is  sgreeable  to  do  other  work 
as  well :  I  will  take  him  to  do  work  as  a  ser- 
vant.*' W.  occupied  three  or  four  acres  of 
hop  ground.  It  was  agreed  that  pauper 
should  live  with  W.  three  years,  to  learn  the 
business  of  a  carpenter,  and  to  do  any  other 
work  W.  required ;  pauper  to  have  9t.  a 
week  the  first  year,  lOt.  tne second,  lit.  the 
third,  and  to  be  paid  for  overwork  at  the 
same  rates.  He  entered  into  W.*s  service 
in  pursuance  of  the  agreement,  boarding  and 
lodging  at  his  own  expense.  The  question 
for  the  Court  was  stated  to  be,  whether  the 
pauper  acquired  a  settlement  by  living  with 
W.  under  these  circumstances;  if  so,  the 
order  of  seMions  to  be  confirmed ;  if  not,  to 
be  quaehed. 

This  Court  quashed  the  order  of  sessions. 
Sex  V.  Jghikam,  937. 

(2.)  Pauper'a  mother  applied  to  W.,  a  car- 
pet-weaver, to  take  him  into  his  employ- 
ment. W.  agreed  with  her  to  take  pauper 
for  two  years  on  trial,  after  which,  if  W.  and 
pauper  agreed,  he  was  to  be  apprenticed  to 
W.  He  waa  to  have  board,  lodging,  and 
washing,  but  not  stated  wages,  and  he  was 
'*  to  draw.'*  Bverv  carpet- we  aver  is  at  first 
taught  "drawing.'^  Pauper  served  above  a 
year  under  thb  contract,  in  the  borough  of 
k.  These  facts  bein^  proved  on  appeal 
■gainst  an  order  removing  pauper  to  K.,  the 
chairman  put  it  to  the  sessions,  whether 
there  had  been  a  hiring  and  service,  or  a  ser- 
▼iee  under  an  imperfect  contract  of  appren- 


ticeship. They  found  the  latter,  but  sent  a 
case  for  the  opinion  of  this  Court,  stating  the 
facts  as  above. 

Heldt  that  this  Court  miprht,  under  these 
circumstances,  review  the  judgment  of  the 
sessions. 

But  that  the  judgment  was  not  to  be  dis- 
turbed, there  being  grounds  for  the  finding. 

And  semble,  that  the  finding  was  riffht,  in- 
asmuch as  it  might  be  collected  from  the  case 
that  the  object  of  the  parties  was  learning  and 
teaching.     Rex  v.  Wishford,  216. 

IV.  Settlement  by  hiring  and  service. 
What  constitutes  a  hiring  and  service. 

By  the  regulationa  of  a  bridewell,  the 
turnseys  were  to  be  appointed  by  the  keeper, 
but  the  appointment  was  subject  to  the  ap- 
probation and  confirmation  of  the  visiting 
justices.  The  keeper  might  suspend,  but 
not  permanently  displace  them  without  the 
authority  of  the  visiting  justices.  They  were 
to  receive  their  salarieatrom  the  county  trea- 
surer, but  in  all  other  respects  to  be  under  the 
immediate  orders  and  control  of  the  keeper: 

Heid^  that  an  appointment  to  the  place  of 
turnkey,  and  discharge  of  its  duties  under 
the  above  regulations  at  a  yearly  salary,  did 
not  constitute  a  hiring  and  service,  by  which 
a  settlement  could  be  gained.  Rex  v.  &iMr- 
ihdt,  491. 

V.  Settlement  by  renting  a  tenement. 

1.    What  constitutes  occupation  and  pay- 
ment of  rent. 

(1.)  Pauper  rented  a  house  at  242.  a  year, 
which  he  paid,  and  resided  in  the  boose  with 
his  family.  He  was  in  the  habit  of  taking  in 
persons  to  sleep  in  some  of  the  rooms,  letting 
sometimes  a  bed,  sometimes  half  a  bed,  gene- 
rally by  the  night,  but  occasionally  for  a  week, 
in  which  case,  however,  the  bed  only  was  let, 
and  the  pauper  reserved  the  right  of  putting 
another  bed  into  the  room.  The  lodgers  had 
no  right  to  the  rooms  by  day.  The  pauper 
had  constant  access  to,  and  control  over,  the 
whole  house,  and  kept  the  key  a  of  all  the 
rooms: 

Hddt  an  actual  occupation  of  the  dwelling- 
house,  within  Stat.  1  W.  4.  c.  18,  s.  1.  Rex 
V.  St.  Gileg'tn-tke-Fielda,  495. 

(2.)  Pauper  hired  a  houae  and  lands,  from 
Michaelmaa,  1832,  to  Michaelmas,  1833,  for 
302.,  and  entered  into  occupation  at  Michael- 
mas, 1832.  In  July,  1833,  he  assigned  to 
W.  all  hia  debts,  securities,  stock,  effects, 
utensils  in  trade,  household  goods,  furniture, 
crops  growing  or  severed,  implements  of 
husbandry,  cattle,  live  and  dead  stock,  and 
all  other  personal  estate  and  effects,  to  have, 
hold,  and  take  the  said  monevs,  &.C.,  live  and 
dead  stock,  and  all  other  the  premises  as- 
signed, to  W.,  on  trust  to  cultivate  the  lands 
as  long  as  the  crops  then  growing  should 
remain,  and  to  sell  the  stock,  crops,  &c.,  and 
receive  the  amount  of  the  valuation  to  be 
made  as  between  outgoing  and  incoming 
tenant  at  quittins  the  land ;  and  W.  was  to 
be  possessed  of  tne  moneys  on  trust,  first,  to 
pay  the  costs  and  charges,  next  to  pav  the 
rent,  taxes,  dec,  which  were  or  should  be 
due  during  the  continuance  of  the  trusts,  and 
next  to  pay  creditors  of  the  pauper,  parties 
to  the  deed.  In  August,  1833,  W.  sold  the 
stock,  eflfects,  and  crops,  which  were  cut 
and  carried  awsy  by  the  purchasers;  and 
afterwards  W.  paid  the  rent  for  tho  year,  out 
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of  the  produce  of  the  property  asetffned. 
Pauper,  b7  himself  or  family,  occupied  the 
house  till  Michaelmas,  1833. 

Held,  that  there  was  neither  an  undivided 
occupation  for  the  year,  nor  a  payment  of 
rent  by  the  pauper,  to  satisfy  stat.  1  W.  4,  c. 
18,  s.  1 :  and  that  no  settlement  was  gained. 
Rex  V.  Pakejield,  612. 
2.  Completion  of  settlement  after  order  of 

removal. 

Pauper  hired  a  house  in  W.  at  171.  per 
annum,  for  a  year  (1832, 1833),  and  resided 
in  it,  and  occupied  it  for  a  year.  After  the 
expiration  of  the  year,  while  some  rent  was 
unpaid,  he  was  removed  to  B.  The  order 
was  appealed  against.  Pending  the  appeal, 
the  pauper  returned  to  W.,  resided  in  the 
house  from  the  7th  of  December,  1833,  to  the 
27ih  of  January,  1834,  and  paid  the  arrear  of 
rent  due  for  the  expired  year.  On  the  Ist  of 
January,  the  order  of  removal  was,  upon  the 
appeal,  confirmed  on  the  merits: 

Held,  that  the  pauper  gained  a  settlement 
at  the  time  of  the  payment  of  the  arrear,  and 
that  the  confirmation  of  the  order  of  removal 
showed  only  that  he  had  not  completed  a 
settlement  at  the  time  of  the  order.  Rex  v. 
Waioughbv,  143. 

VI.  Eflect  of  division  of  parish  into  districts 
upon  settlement. 

A  pauper  was  removed  by  order  of  justices 
to  the  parish  of  H.  (so  named  in  the  order), 
which  consisted  of  several  townships,  main- 
taining their  poor  jointly.  The  order  was  ac- 
quiesced in.  Afterwards  one  of  the  townships, 
U.,  separated  itself  from  the  parish,  under 
Stat.  13  &  14  Car.  2,  c.  12,  s.  21,  and  from 
thenceforth  maintained  its  own  poor.  The 
pauper  was  «}ubsequently  removed  to  the 
township  of  O.  (so  named  in  the  order  of  re- 
moval) from  the  parish  of  W.  On  appeal 
against  the  order  (the  respondents  having 
put  in  the  order  of  removal  to  H.),  O.  ofiered 
evidence  that  the  pauper  was  not  settled  in 
that  particular  township,  before  its  separa- 
tion from  H.  The  sessions  rejected  the  evi- 
dence. 

Held,  Pattsson,  J.,  dubitante,  that  the 
former  order  upon  H.  was  not  conclusive 
against  O.  on  sppeal  against  an  order  directed 
to  0.  as  a  distmct  township;  and  the  case 
was  sent  back  to  be  re-heard.  Rex  v.  Old- 
bury,  167. 

VII.  What  constitutes  **  a  coming  to  inhabit" 
within  Stat.  13  &  14  Car.  2. 

On  a  case  set  up  by  sessions,  it  was  stated 
that  the  pauper,  not  being  resident  at  the 
parish  of  W.,  was  charged  by  a  woman  liv- 
ing there  with  having  gotten  her  with  child, 
and  was  committed  to  the  county  jail  at  B. 
for  want  of  sureties ;  that  the  woman's  father 
became  his  surety,  and  took  lodgings  for  him 
at  W.,  to  which  the  pauper  removed,  and 
after  residing  there  a  week,  married  the 
woman,  became  chargeable  in  about  a  week 
after  his  marriage,  and  was  removed  from 
W.  to  H.  The  lodgings  were  paid  for  by 
the  woman's  father.  The  case  then  stated 
that,  on  the  hearlAgof  the  appeal  against  the 
order  of  removal,  the  respondents  offered  to 
prove  that  the  pauper  was  settled  in  H.,  but 
that  *'  the  sessions  quashed  the  order,  on  the 
eround  that  the  pauper  had  not  come  to  in- 
habit in  W.  within  the  meaning  of  stat.  13 
&  14  Car.  2." 


Held,  by  Pattssok  and  Willlur,  Js., 
that,  upon  this  statement,  it  aufficieotly  tp- 
peared  to  this  Court  that  the  pauper  wss re- 
movable ;  and  the  order  of  sessions  was 
quashed,  and  the  case  sent  back  to  be  re- 
heard. 

Absents  Lord  DEHiuir,  C.  J. ;  and  dissen- 
tiente  Coleridge,  J.,  on  the  gronnd  that  the 
sessions  had  negatived  the  existence  of  an 
intention  within  the  statute,  and  were  not 
necessarily  wrong  as  to  the  fact.  Rex  v. 
WoolpU,  205. 

VIII.  Removal. 

Of  Irish  pauper  under  stat.  3  &  4  W.  4,  c. 

40. 

A  pauper,  bom  in  M.  in  England,  not  hav- 
ing done  any  act  to  gain  a  settlement  in  ber 
own  right,  and  being  the  daughter  of  Irish 
parents,  who  had  gained  no  setilemcnt  in 
England,  was,  at  the  age  of  eighteen,  deb- 
vered  of  a  bastard,  in  her  father's  house  in  S., 
in  England,  where  she  resided  as  part  of  his 
family.  The  mother  of  the  pauper  having 
applied  to  S.  for  relief  for  the  pauper  and  her 
bastard  only  : 

Held  that,  under  stat.  3  &  4  W.  4.  c.  40,  s. 
2,  the  pauper  was  removable  to  Ireland,  and 
not  to  M. ;  and  that  stat.  4  &,5  W.  4,  c.  76, 
(assuming  that  it  definea  the  age  of  emanci- 
pation to  be  sixteen,  and  preventa  the  head 
of  a  family  from  becoming  chargeable  by 
relief  given  to  a  child  after  that  age)  was  not 
applicable,  inasmuch  as  it  extends  only  to 
English  and  Welsh  poor.  Rex  ▼.  Mile  End 
Old  Town,  196. 

IX.  Appeal  against  order  of  removal. 

1.  What  notice  to  be  given. 

The  act  for  the  amendment  of  the  Poor 
Law, 4  &  5  W.4,  c.  76,  does  not,  in  sects. 79 
and  81,  alter  the  existing  practice  of  sessions 
as  to  the  time  for  givine  notice  of  appeal 
against  orders  of  removaH  It  is  not  neces- 
sary, by  sect.  79,  that  notice  of  appeal  shonld 
be  given  within  twenty-one  days  after  the 
notice  of  removal  thereby  required,  nor.  by 
sect.  81,  that  notice  of  appeal  anould  be  given 
fourteen  daya  at  least  beiore  the  sessions. 

The  statement  of  the  grounds  of  appeal, 
required  by  sect.  81,  may  be  delivered  before 
the  notice  of  appeal.  And,  if  delivered  with 
an  erroneous  notice  of  appeal,  it  is  neverthe- 
less available,  if  a  good  notice  of  appeal,  in- 
corporating such  statement  by  reference,  be 
afterwards  served  in  a  proper  time.  Rex  v. 
Suffolk,  319. 

2.  Grounds  of  appeal,  when  to  be  given. 
Anti,  I. 

X.  Eflect   of  order   of  removal  unappealed 
against,    ^nl^,  VI. 

XI.  Overseers. 

Power  to  lease  parish  property.    Lxmdhrd 
and  Tenant,  V. 
See  further,  Oveneert. 

POWER. 

I.  Execution  of;  what  a  aufiicient  attestation. 
Lands  were  limited  to  such  uses,  &c.,  as 
L.  should  appoint  bv  her  last  will  and  testa- 
ment in  writing,  to  be  by  her  signed,  sealed, 
and  published,  in  the  presence  ofT and  attested 
by,  three  or  more  credible  witnesses.  L. 
signed  and  sealed  an  instrument,  containing 
an  appointment,  commencing  thus: — **  I.  L., 
do  publish  and  declare  this  to  be  my  last  will 
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and  testament ;"  and  ending  thus : — *'  I  de- 
clare this  onl^  to  be  my  last  will  and  testa- 
ment. In  witness  whereof,  I  have  to  this 
my  last  will  and  testament  Ret  my  hand  and 
seal  the  12th  day,  &c.*'  The  attestation  was 
as  follows:— "Witness  C.  B..E.  B.,  A.  B.:" 
/feU,  a  ffood  ezecation  of  the  power,  on  the 
£ice  of  the  instrument. 

The  will  being  more  than  thirty  years  old : 
Held  thai,  on  production  of  it  in  the  above 
form,  the  fact  of  the  attestation  was  suffi- 
ciently proved,  though  one  witness  was  still 
alive  and  was  not  called. 

Qusre,  Whether  in  general  publication  be 
essential  to  the  validity  of  a  will  f  Doedem. 
SmUbury  v.  Burdett,  1. 
II.  Lease  granted  under  a  power  given  by  deed, 
when  it  takes  effect  as  against  parties  to  the 
deed.    Mortgage,  IV. 

PRACTICE. 

I.  Amendment  of  rule  for  judgment.    Mart* 
gage,  IV. 

II.  Bail. 

What  must  be  stated  in  affidavit  to  hold  to 

bail. 

An  affidavit  to  hold  to  bail,  stating  the  de- 
fendant to  be  indebted  to  the  plamtifT  for 
money  had  and  received  by  defendant  for  and 
on  account  of  plaintiff  and  at  his  request,  but 
not  adding  that  it  was  received  to  plaintiff's 
use,  is  insufficient.    Kelly  v.  Curzon,  622. 

III.  Certiorari. 

Recognizancea  previous  to  removal  of  in- 
dictment.    Certiorari^  IV. 

IV.  Consolidation  of  actions.    Cofuolidation. 

V.  Costs. 

1.  Of  amendment  of  rule  for  judgment.  Jtforf- 
gage,  IV. 

2.  Defendant's  costs  in  ejectment  how  en- 
forced.   Ejectment,  IV. 

3.  Of  different  issues  in  a  cause.  Costa,  I. 
3  (2). 

4.  Under   interpleader  rule.     Interpleader, 

VI.  Criminal  information. 

On  application  of  person  who  has  taken 
out  warrant  against  party.  Information, 
Criminal,  I. 

VII.  Ejectment. 

1.  Stay  of  proceedings  in  second  action 
until  payment  of  costs  in  a  former  one. 
Ejectment,  IV. 

2.  Entry  of  verdict  on  second  demise  after 
execution  on  first.    Ejeetment,  III. 

3.  Striking  out  names  of  lessors  of  plaintiff 
at  instance  of  defendant.    Ejectment,  II. 

VIII.  Execution. 

1.  Discharge  out  of  custody. 

(1.)  For  debt  under  202.,  who  entitled  to. 
Execution,  2. 

(2.)  For  irregularity  when  it  may  be. 

[1.]  A  defendant  who  is  arrested-  on  the 
10th  of  June  on  a  ca.  sa.,  which  does  not 
comply  with  the  rule  of  Court,  Hil.  2  &  3  G. 
4  (requiring  the  place  of  defendant's  abode, 
dtc,  to  be  endorsed),  is  too  late  in  applying 
to  the  Court  in  Michaelmas  term  following, 
to  be  discharged  on  the  ground  of  irregularity; 
although  he  swears  that  he  was  not  aware  of 
the  irregularity  until  the  time  when  he  made 
the  application.     Tarher  v.  French,  362. 

[2.]  If  a  defendant  be  taken  in  execution 
upon  a  ca.  sa.,  sued  out  more  than  a  year  and 


a  day  after  the  judgment,  without  a  scire 
facias, he  may  be  aischarged  at  any  distance  of 
time,  and  does  not  waive  the  objection,  how- 
ever lone  he  may  remain  in  custody.  Mor- 
timer  v.  Figgolt,  363  (n). 

2.  When  execution  creditor  compelled  to 
indemnify  sheriff.    Sheriff,  VI. 

IX.  Irrejgulariiy ;  in  pleadings,  by  not  comply- 
ing with  rules  of  Court,  how  to  be  taken  ad- 
vantage of.    Pleading,  IV. 

X.  Judgment. 

1.  Entry  of;  what  will  be  presumed  after 
verdict.    Statute,  XLII. 

2.  Entry  of,  nunc  pro  tunc. 

Under  the  rules  Hil.  4  W.  4  (.General  Eulee 
and  Regulationi,  3),  where  plaintiff  has  ob- 
tained a  verdict,  but  defendant  has  obtained 
a  rule  nisi  for  a  new  trial,  which  after  the 
lapse  of  a  year  has  been  discharecd,  and  in 
the  mean  time  defendant  has  dieof,  the  Court 
will  order  judgment  to  be  entered  nunc  pro 
tunc,  though  more  than  two  terms  have 
elapsed  since  the  discharge  of  the  rule,  if  it 
appear  that  the  delay  was  occasioned  by  taxa- 
tion of  costs,  and  no  fault  be  specifically  im- 
puted to  the  plaintiff.  Blewitt  v.  Tregonning, 
1002. 

3.  Non  obstante  veredicto,  when  it  maybe. 
Pleading,  VIII.  2. 

4.  On  criminal  conviction,  while  action 

rnding.    Judgment,  III. 
Juror;  withdrawal  of,  on  trial. 
Riffht  of  plaintiff  to  brine  another  action. 

On  a  trial  in  the  Exchequer,  a  juror  was 
withdrawn  by  consent.  Afterwards  plaintiff 
sued  defendant  in  this  Court  for  the  same 
cause  of  action.  This  Court  stayed  the  pro- 
ceedings as  being  contrary  to  good  faith. 

Although  the  plaintiff  who  had  conducted 
the  first  cause  for  himself,  and  was  not  a  law- 
yer, deposed  that  he  did  not  know  that  the 
arrangement  would  debar  him  from  bringing 
a  second  action.    Motcati  v.  LawMon,  331. 

XII.  New  trial. 

1.  On  improper  admission  of  evidence.  Trial, 
New,  I. 

2.  For  misdirection  of  Judge  and  verdict 
against  evidence.    Pleading,  V. 

XIII.  Nonsuit. 

Setting  aside  an  affidavit.    Noneuit. 

XIV.  Notice. 

Service  of,  at  house  of  party  in  his  absence, 
NotkclX. 

XV.  Particulars  of  demand. 

What  plaintiff  bound  to  insert.    Cotta,  1. 

XVI.  Pleading,  time  for,  after  praying  o^er. 
If  a  defendant  obtains  an  order  caUing  on 

plaintiff  to  give  security  for  costs,  and  direct- 
ing that  defendant  shall  have  seven  days  to 
plead  after  such  security  given,  and  defendant 
afterwards,  and  before  security  given,  craves 
oyer,  the  time  for  pleading  runs  from  the  day 
when  oyer  is  granted,  u  subseaent  to  the 
giving  of  security  or  rescinding  of  the  order, 
and  not,  in  that  case,  from  the  time  when 
such  security  is  given  or  order  rescinded. 
Cahill  V.  MacdomOd,  1004. 

XVII.  Process. 

Setting   aside  for    irregularity:    power  of 
Judge  at  chambers.    Judge,  III.  2. 

XVIII.  Prohibition. 

To    Ecclesiastical    Court,    when  granted. 
Prohibition,  I. 

XIX.  Quo  Warranto. 
Application  for.    Quo  Warranto. 
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XX.  Record. 

Of  nisi  priuSt  what  it  mnst  contain. 

Since  the  rule  (Hil.  4  W.  4)  that  the  entry 
of  proceedings  on  the  record  for  trial,  or  on 
the  judgment  roll,  shall  be  taken  to  be,  and 
ahall  be,  the  first  entry  of  the  proceedings 
upon  record,  it  is  not  necessary  to  enter  apon 
the  nisi  prios  record  a  plea  in  abatement  and 
judgment  of  respondeat  ooater  thereupon. 
Fepper  v.  WkaUey,  90. 

XXI.  Sheriff. 

When  Court  will  interfere  for  his  protec- 
tion.    Sherif,  VI. 

XXII.  Similiter. 

Want  of,  when  cured.    SimilUer, 

XXIII.  Stay  of  proceedings. 

When  Court  will  interfere  to  enforce  equi- 
table claim. 

A.  gave  a  promissory  note  to  B.  and  C. 
jointly,  for  money  lent  to  him,  one-half  by 
each.  B.  died,  and  A.  took  out  administra- 
tion, with  the  will  annexed,  to  her  effects. 
C.  sued  him  on  the  note.  C.  was  a  legatect 
and  was  charged  by  A.  with  having  ^oods 
of  the  testatrix  in  her  hands.  On  motion  to 
stay  proceedinjgs  in  the  action,  upon  A.  pay- 
ing half  the  principal  and  interest  of  the  note 
into  Court,  and  giving  C.  a  discharge  for  the 
residue : 

Heldf  that  the  case  was  not  one  in  which 
this  Court,  by  virtue  of  its  equitable  jurisdic- 
tion, could  interfere.    Barlow  v.  Leeds,  66. 

XXIV.  Taxation. 

1.  Of  Attorney's  bill.    Attorney,  IV. 

2.  Of  costs;  power  of  Court  over.  Co$t$,l. 

XXV.  Verdict. 

1.  In  ejectment.    See  Ejectment,  III. 

2.  Discharging  jury  from  giving  verdict.  Ver^ 
diet,  II. 

3.  What  will   be   presumed  after  verdict. 
Pleading,  VIII.  1.    Statute,  XLII. 

PRESCRIPTION. 

Enjovment  of  right  of  way  for  20  or  40  years 
under  st.  2  &  3  W.  4,  c.  71 ;  pleading  and 
evidence  relating  to.  See  Pleading,  VI.: 
Evidence,  IX.  2. 

PRESUMPTION. 

I.  Of  cause  of  action,  after  verdict.  Pleading, 
VIII.  1.  * 

II.  Of  notice  previous  to  binding  of  parish  ap- 
prentice, after  seryice  under  indenture.  Poor, 
III.  2. 

III.  Of  proper  stamp,  on  instrument  not  pro- 
duced.   Atiumpiit,  II.  2. 

PRINCIPAL  AND  AGENT. 

!•  How  far  auctioneer  agent  of  vendor  and  ven- 
dee.    Vendor  and  Vendee,  IV. 

II.  Notice  to  principal,  bow  far  notice  to  agent. 
Bankrupt,  I. 

III.  How  far  Bank  of  Enffland  identified  with 
transactions  of  branch  banks.    Bankrupt^  I. 

PRISONER. 

in  civil  execution,  discharge  of.  Practice, 
VIII.  1 ;  Executi4m,  II. 

PROCESS. 

Settine  aside  for  irregularity :  power  of  Judge 
at  chambers.    JWge,  III.  2.  | 


PROHIBrnON. 

I.  To  Ecclesiastical  Court,  to  stay  proceedingi 
for  enforcing  church-rate. 

Stat.  53  G.  3,  c.  127.  a.  7,  which  gives 
power  to  a  justice  to  enforce  the  payment  of 
a  sum  under  101.  due  upon  a  caorcb-nte, 
where  the  validitv  of  the  rate  haa  not  been 
questioned,  nor  the  liability  of  the  party, 
takes  away  the  jurisdiction  of  the  Ecctesiss- 
tical  Court  in  such  cases. 

But,  if  the  validity  or  liability  be  in  qaes- 
tion,  the  Ecclesiastical  Courts  have  jurisdic- 
tion, though  the  party  has  not  been  rammooed 
before  a  justice. 

Therefore,  where  a  party,  not  haviiuF  been 
summoned  before  a  justice,  was  libelled  in 
the  Consistory  Court  for  a  sum  which,  on  the 
face  of  the  proceedings,  was  leas  than  lOL, 
due  upon  a  church-rate,  and  sentence  wis 
given  asainst  him,  this  Court  refused  to  grant 
a  prohibition,  upon  the  ground  that  the  va- 
lidity of  the  rate  was  questioned  in  the  pro- 
ceedings in  the  Ecclesiastical  Courts. 

And  afterwards  it  appearing,  by  more  par- 
ticular reference  to  the  pleadinss  themselves, 
that  they  did  not  disclose  whether  or  not  the 
validity  was  questioned,  this  Court  held  that 
that  circumstance  alone  did  not  authorize  it 
to  issue  a  prohibition. 

Semble,  that  the  Consistory  Court  of  the 
Bishop,  the  Court  of  Arches,  and  the  Coort 
of  Delegates,  are  superior  courts ;  snd  that 
after  sentence,  unless  defect  of  iurisdictionbe 
apparent  on  the  proceedings  tnerein,  it  will 
not  be  intended. 

Semble,  that  on  a  motion  for  prohibition  u 
above,  this  Court  will  look  only  to  the  pro- 
ceedinffs  in  the  Ecclesiastical  Court,  and  not 
to  affidavits,  for  the  purpose  of  ascertaining 
whether  the  validity  of  the  i«te  was  there 
questioned.  Ricketts  v.  Bodenkam,  433. 
II.  Power  to  plead  aeveral  pleas.    Pleading, 

PROMISSORY  NOTE. 

See  Bills  of  Ezcrargb  and  Pbomissoxt 
Notes. 


PROSECUTION. 

In  what  cases  prosecutor  pro  rege  deprived  of 
certiorari.    CeHiorari^  I. 

PROTEST. 

Of  non-payment  of  foreign  bill,  how  notice  to 
be  given.  BUU  of  Exekange  and  Promitsory 
Notes,  IV. 

PUBLICATION. 
Whether  necessary  to  a  will.    Power,  I. 

PURCHASER. 
See  VxHDOB  aho  Vxiroxi. 

QUO  WARRANTO. 

Application  for :  what  affidavits  receivable. 
The  Court  will  receive,  in  support  of  tn 
application  for  a  quo  warranto,  the  affidavit 
of  a  person  who  is  himself  estopped  from  be- 
ing a  relator,  if  the  motion  is  made  by  a  re* 
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lator  properly  qualified  :  although  the  com- 

f>Iete  ground  ot  the  application  appears  onlv 
rem  the  affidavit  ot  the  party  estopped. 
Sex  V.  Brame,  664. 
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RAILWAY. 


RATE. 


I.  Church  rate. 

1.  Fat  what  purposes  it   may  be   made. 
MandamuBt  II.  5. 

2.  Validity  of,  how  Court  will  judge  of. 
Frokvbiiwn,  I. 

3.  Liability  to. 

Held,  that  the  mere  fact  of  a  district  in  a 
parish  having  kept  up  a  chapel  of  its  own 
without  commg  on  the  parish  rates,  did  not 
show  a  custom  in  such  district  to  maintain 
its  chapel  by  ratea  levied  on  its  own  inhabi- 
taots.  Craven  v.  Sandenant  666.  (See 
whole  placitum,  Evidence,  XV.  3.) 

4.  Power  of  Ecclesiastical  Court  to  enforce 
rate.    FrvkibUion,  1. 

5.  Mandamus  to  Justices  to  enforce  payment. 
MttndamuM,  II.  5. 

6.  Appeal  against  order  of  Justices  for  pay- 
ment :  to  whom  notice  to  be  given. 

A  party  appealing  against  an  order  of  jus- 
tices for  payment  of  a  church  rate,  under 
Stat.  53  0. 3,  c.  1*27,  s.  7,  need  not  give  notice 
of  appeal  to  the  justices  making  the  order ; 
it  is  saffident  to  give  it  to  the  churchwar- 
dens. 

And  if  such  notice  to  the  justices  were  ne- 
cessary, service  of  it  upon  one  of  the  Justices 
would  suffice.  Bex  v.  Juttieee  of  Stafford- 
tAtrv,  842. 

II.  Poor  rate.    See  Poor,  I. 

RECOGNIZANCES. 

Previous  to  removal  of  indictment,  when  en- 
forced.   Certiorari,  IV. 

RECORD. 

OfNisiPrins.    Entry  of  pleadings.    Fraeiice, 

REFUSAL. 

By  party  arrested,  to  name  a  dwelling-house, 
what  amounts  to.    Sheriff,  1. 1. 

RELEASE. 

Of  witness;  what  will  restore  competency. 
Evidence,  VIL  2,  (1.) 

REMOVAL. 

Of  Poor.    See  Poor,  VIII.— X. 

REPLEVIN. 

I.  Duty  of  Sheriff  as  to  ascertaining  sufficiency 
of  sureties  in  replevin  bond.    Sheriffs  I.  2. 

II.  Cosu  of  different  issues.    Coits,  I.  3,  (2.) 

REVERSION. 

I.  Nature  of  reversionary  interest  of  trustees 
of  a  term,    ilf  orfgog'e,  I V. 


II.  For  what  breaches  of  contract  reversioner 
may  maintain  action  asainst  tenant  in  pos- 
session.   Landlord  and  Tenant,  VI. 

RIVER. 

Nuisance  to  navigable  river,  what  amounts  to. 
Nutsance, 

RULE  OF  COURT. 

I.  Hil.  2  &  3  G.  4.  Discharge  from  irregular 
ca.  sa.    Fraetice,  VIII.  1,  (2.)  [1.] 

II.  Mic.  2  W.  4,  I.  74.  Costs  of  different 
issues.     Coati,  I.  3,  (2.) 

III.  Mic.  3  W.  4.  Form  of  declaration.  Flead- 
ing,  IV.  1. 

IV.  llil.  4  W.  4. 

1.  Entrjr  of  pleadings  on  Nisi  Prius  Record. 
Practice,  XX. 

2.  Entry  of  judgment  nunc  pro  tunc.    Proc- 
tiee,  X.  2. 

3.  Defence  under  general  issue.    Pleading, 
V.  1. 

V.  Hil.  6  W.  4. 

1.  Regulating  holidays,  743. 

2.  Examination  and  admission  of  attorneys, 
744. 

3.  Readmission  of  attorney.    Attorney,  IL 
2. 

VL  East.  6  W.  4.    Examination  of  attorneys, 
767,  768. 

SALE. 
See  Vendob  akd  Vbkdbi. 

SCIRE  FACIAS. 

Plea  to:  how  far  it  must  show  that  same  de- 
fence could  not  have  been  pleaded  to  original 
action.    Pleading,  V.  10. 

SECURITY. 

For  Costs ;  time  for  pleading.    Practice,  XVI. 

SEISIN. 

Unity  of,  effect  in  extinguishing  right  of  way. 


nity  ot,  ( 
Way,  1 


SESSIONS. 


Court  of  Quarter  Sessions. 

1.  When  Court  of  K.  B.  will  judge  as  to  cor- 
rectness of  inference  from  facts  drawn  by 
Sessions.    Poor,  III.  4,  (2,)  and  VII. 

2.  Practice  of,  as  to  notice  of  appeals,  how 
far  affected  by  st.  4  &  5  W.  4,  c.  76. 
Poor,  IX.  1. 

SET-OFF. 

I.  Plea  of;  how  far  it  must  show  a  larger  sum 
than  that  against  which  it  professes  to  be  a 
set-off.    Pleading,  V.  4. 

II.  Whether  Court  will  order  stay  of  proceed- 
ings on  statement  of  equitable  set-off.  Prae- 
tiee,  XXIII. 

SETTLEMENT. 

Of  poor.    See  Poor,  III.— VL 

SHERIFF. 
I.  Duty  of. 
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1.  Taking  party   to  a  dwelling^hoose  on 
arrest. 

In  an  action  against  the  sheriff,  for  a  pe- 
nalty under  stat.  32  6.  2,  c.  28,  ss.  12,  1,  for 
taking  plaintiff,  when  arrested,  within  twen- 
ty-four hours,  to  prison,  the  plaintiff  not 
having  refused  to  be  carried  to  a  safe  and 
convenient  dwelling-house  of  her  own  nomi- 
nation, defendant  pleaded  that  he  informed 
plaintiff  that  she  might  be  carried  to  a  safe, 
&c. ;  that  plaintiff  thereupon  consented  to 
be  carried  to  the  dwelUnff-house  of  L. ;  that 
defendant  carried  her  thither  accordingly, 
and  offered  to  permit  her  to  remain  there  for 
the  rest  of  the  twenty-four  hours,  but  the 
plaintiff  then  requested  to  be  taken  to  prison : 

Held,  on  motion  for  judgment  non  obstante 
veredicto,  a  good  plea,  the  circumstances  be- 
ing equivalent  to  a  refusal : 

Held,  also,  issue  being  joined  on  the  alle- 
gation of  the  consent  to  go  to  L.*8  house, 
that  the  consent  to  be  proved  was  not  such 
consent  as  a  person  would  give  who  had  the 
option  of  being  at  large ;  but  that  the  ques- 
tion was,  whether  plaintiff  consented  to  eo 
to  the  particular  house,  as  a  person  would 
consent,  who  was  obliged  to  be  in  confine- 
ment somewhere : 

Held,  also,  that  the  fact  of  sheriff  sugges- 
ting L.'s  house,  did  not  prevent  the  con- 
sent from  being  free,  within  the  meaning  of 
the  issue. 

The  sheriff  is  entitled  to  exercise  a  reason- 
able discretion  in  determining  whether  a 
house,  nominated  by  a  prisoner  under  arrest, 
as  a  safe  and  convenient  dwelling-house,  be 
a  safe  house  for  the  custody  of  the  prisoner. 

If  a  prisoner  request  to  be  taken  to  a  house 
for  the  purpose  only  of  consulting  a  person 
there,  that  is  not  a  nomination  of  a  bouse 
within  the  statute.    SUk  v.  Humpkery,  959. 

2.  Discretion  as  to  sureties  in  replevin  bond. 
In  taking  sureties  in  a  replevm  bond,  the 

sheriff  is  to  exercise  a  reasonable  discretion 
in  deciding  upon  their  sufficiency ;  and,  in  an 
action  for  takme  insufficient  sureties,  it  is  for 
the  jury  to  decide  whether  he  has  used  such 
discretion  or  not. 

The  sheriff  or  replevin  clerk  is  not  bound 
to  eo  out  of  the  office  to  make  inquiries ;  but, 
if  tne  sureties  are  unknown  to  him,  he  ought 
to  require  information,  beyond  their  own 
statement,  as  to  their  sufficiency. 

Where  persons  of  respectable  appearance 
are  brought  to  the  replevin  clerk  as  sureties 
by  the  attorney's  clerk  on  behalf  of  the  party 
replevying,  their  circumstances  being  un- 
known both  to  the  attorney's  clerk  and  to  the 
replevin  clerk,  and  the  latter  causes  the 
sureties  to  make  affidavit  in  detail  as  to  their 
sufficiency,  with  which  he  is  satisfied,  and  an 
action  is  afterwards  brought  against  the 
sheriff  for  taking  insufficient  sureties,  the 
jury  may  properly  find  that  the  inquiry  made 
does  not  excuse  the  sheriff. 

On  the  trial  of  such  an  action,  the  bond, 
but  not  its  amount,  being  admitted  on  the 
pleadings,  evidence  was  gone  into  on  both 
sides,  upon  the  question  whether  or  not,  un- 
der the  circumstances  above  stated,  the  re- 
plevin clerk  had  used  reasonable  caution. 
The  replevin  bond  was  referred  to  by  both 
parties  during  the  trial,  and  was  stated  to 
have  been  taken  in  double  the  value  of  the 
goods;  and  it  was  in  court,  ready  to  be  pro- 


duced ;  but,  by  an  oversight  the  plaintiff  did 
not  formally  put  it  in,  nor  was  it  exprearly 
noticed  as  a  part  of  the  evidence  in  the  cause, 
till  a  verdict  had  been  siven  for  the  plaintiff. 
The  Judge  stating  to  the  Court  that  he  con- 
sidered it  as  in  effect  put  in :  Heid,  on  mo- 
tion to  enter  a  verdict  for  nominal  damagM 
for  want  of  proof  of  the  bond,  or  other  evi- 
dence of  the  value  of  the  goods,  that  the  bond 
must  be  considered  as  having  been  in  effect 
proved  at  the  trial. 

In  an  action  against  the  sheriff  for  taking 
insufficient  sureties  in  a  replevin  bond,  the 
penalty  of  the  bond  is  the  limit  of  damages. 
Jeffrey  v.  Battard,  823. 
3.  Proceeding  to  sale  under  writ  of  execu- 
tion.   Post,  VI. 

II.  When  entitled  to  indemnity  from  execu- 
tion creditor,    Post,  VI. 

III.  What  discretion  sheriff  has  aa  to  deter- 
mining house  to  which  to  take  party  on 
arrest.    Anti,  1. 1. 

IV.  What  amounts  to  consent  and  refosal  by 
party  arrested  to  name  a  dwelling-hoose  to 
which  to  be  taken.    Ami,  I.  1. 

V.  What  amounts  to  a  nomination  of  a  dwell- 
ing-house by  party  arrested.    Ami,  I.  1. 

VI.  When  Court  will  interfere  for  his  protec- 
tion under  Interpleader  Act. 

Under  s.  6  of  the  Interpleader  Act,  ISl2 
W.  4,  c.  &8,  the  Court  will  not  make  a  rule 
for  the  protection  of  sheriff  who  has  levied 
under  a  fi.  fa.,  merely  because  a  partner  of 
the  debtor  has  given  notice  to  the  sheriff  to 
quit  possession  on  the  ground  that  the  goods 
are  partnership  property,  and  that  the  dehxot 
has  no  beneficial  interest  in  them,  being  in- 
debted to  the  firm  beyond  the  amount  of  his 
share  in  the  effects. 

The  sheriff's  duty  is  to  sell  the  share, 
though  he  may  not  be  able  to  aacertain  the 
amount  of  actual  interest. 

But  the  Court  will,  in  the  above  case,  in- 
terfere under  the  act  for  the  sheriff's  pro- 
tection, if  the  creditor  disputes  the  partner- 
ship. 

And  where  the  creditor,  having  appeared 
under  the  interpleader  rule  and  not  contested 
the  partnership,  whereupon  the  rule  was  dis- 
missed, afterwards  refused  to  admit  it,  and 
ruled  the  sheriff  to  return  the  writ,  the  Court 
enlarged  the  latter  rule  till  the  creditor 
should  indemnify  the  sherififl  Holmea  v. 
Mtntze,  127. 

VII.  Money  paid  to,  on  arrest,  when  recover- 
able back. 

A  certificated  bankrupt,  beins  arrested  on 
a  ca.  sa.  for  a  debt  provable  under  the  com- 
mission, paid  the  money  under  a  protest, 
stating  his  bankruptcy  and  certificate,  and 
warning  the  sherifi  that  he  should  apply  to 
the  Court  to  have  the  money  paid  back : 

Held,  that  this  was  not  such  a  payment  of 
money  under  legal  process,  with  knowledge 
of  the  facts,  as  precluded  the  bankrupt  from 
recovering  back  the  money.  Paynt  «. 
Chapman,  364. 

VIII.  Damages  in  action  against,  for  taking 
insufficient  sureties.    Amt,  I.  2. 

SIMILITER. 

Omission  of,  in  record,  effect  of. 

To  an  action  of  trespass  for  false  imprison- 
ment, defendant  pleaded  leave  and  license ;  • 
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to  which  the  plaintiff  replied  de  injurii.  con- 
cluding to  the  country,  without  an,  *'  &c.;" 
and  no  issue  was  joined  on  this.  There 
were  also  pleas  of  justification,  under  claims 
to  detain  the  plaintiff  till  he  made  certain 
payments,  which  pleas  were  replied  to,  and 
issues  joined  on  the  replication  :  Held^  that 
the  defendant  ppuld  not  take  advantage  of 
the  informality,  after  trial  and  verdict  for 
the  plaintiff.    Spencer  v.  Hamerton,  419. 

STAMP. 

I.  Ad  valorem  stamp,  under  st.  55  G.  3,  c.  184 ; 
how  value  estimated.    Anumpeit,  II.  2. 

II.  On  an  instrument  already  stamped  as,  and 
parporcing  to  be,  an  instrument  ot  a  different 
kind. 

An  instrument  which,  in  other  respects, 
was  a  promissory  note,  and  had  been  pro- 
perly stamped  as  such  before  making,  con- 
tained in  foe  body  of  it  a  memorandum  that 
the  maker  had  deposited  certain  title  deeds 
with  the  payee  as  a  collateral  security. 
After  it  was  made,  it  was  stamped  with  a 
proper  mortgage  stamp  on  payment  of  the 
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Heldf  that  this  was  an  assignable  promis- 
sorr  note  under  atat.  3  &  4  Ann.  c.  9,  s,  I, 
and  that  it  might  be  sued  on  by  an  endorsee, 
though  the  mortgage  stamp  was  put  on  after 
the  making,  and  though  there  was  no  assign- 
ment stamp. 

If  an  instrument  containing  a  mortgage  be 
also  a  promissory  note,  it  may  still  be 
■Umped  with  a  mortgage  stamp,  after  the 
execution,  provided  it  has  a  promissory  note 
sump  on  it  at  the  time  it  is  executed.  Wise 
▼.  Ckarlion,  786. 
III.  Evidence  relating  to. 

1.  When  document  not  produced  will  be 
presumed  to  be  properly  stamped.  A$- 
tumpeit,  II.  2. 

2.  How  far  unstamped  instrument  may  be 
referred  to,  and  incorporated  with  stamped 
one.     Landlord  and  Tenant^  I. 

3.  Agreement  for  what  purposes  admissible 
without  stamp. 

'  Under  Lord  Tenterden'a  act,  9  G.  4,  c. 
14,  a.  8,  the  following  memorandum :— *•  I 
acknowledge  to  owe  M.  362.,  which  I  agree 
to  pa^  him  as  soon  as  my  circumstances  will 
permit,"  is  exempt  from  stamp  duty,  as  a 
writing  made  necessary  by  that  statute,  pro- 
vided It  be  put  in  for  the  mere  purpose  of 
barring  the  Statute  of  Limitations,  the  debt 
itself  being  proved  by  other  evidence.  Mor- 
He  ▼.  Dixon,  845. 

4.  Old  lease  whether  admissible  to  prove 
terms  of  subsequent  holding  without 
•tamp.    Evidence,  XII. 

STATUTE. 

Fibst:  Decisions  on  particular  public  and  ge- 
neral statutes. 

I.  43  Eliz.  c.  2  (Poor),  s.  19,  how  far  affected 
by  new  rules  of  pleading,    Pleading,  V.  1. 

II.  46  Eliz.  c.  6.  (Costs.)  Judge's  certificate, 
how  &r  conclusive.    Co$t»,  VI. 

III.  21  Jac.  1,  c.  16.    (Limitation  of  actions.) 
1.  Unliquidated  doma^es. 

Assumpsit  for  unhquidated  damages  is 
within  the  saving  clause  in  sect.  7  of  the 
Sutata  of  Limitations,  21  Jac.  1,  c.  16.    Pig- 


goit  V.  Buth,  912.  (See  remainder  of  placi- 
turn.  Poit,  in,  2.) 

2.  Imprisonment,   what   bars   operation  of 
statute. 

If  a  party,  who  is  in  prison  when  the  cause 
of  action  accrues,  commences  an  action  after 
the  six  years  have  elapsed,  but  during  the 
continuance  of  the  imprisonment,  the  opera- 
tion of  the  statute  is  barred  by  the  saving 
clause  in  sect.  7.  Piggott  v.  Bush,  912.  (See 
remainder  of  placitum,  Anti,  III.  1.) 

3.  Plea  under,  how  far  it  must  confess  cause 
of  action.     Pleading,  W .  3, 

IV.  13  &  14  Car.  2.  c.  12.  (Poor.)  What  con- 
atitutes  a  "coming  to  inhabit"  within  a 
parish.     Poor,  VII. 

V.  3  &  4  Ann.  c.  9.  (Promissory  notes.)  What 
constitutes  a  note.    Stamp,  II. 

VI.  4  Ann.  c.  16.  (Pleading  several  matters.) 
Costs  of  issues  how  affected  by  Gen.  Rule, 
Hil.  2  W.  4, 1.  74.    Cottt,  I.  3  (2). 

VII.  8  Ann.  c.  9,  (Indenture  of  Apprentice- 
ship.) 

1.  Execotion  of  Indenture.    Poor,  III.  3. 

2.  What  must  be  stated  in  Indenture.   Poor, 

in.  1. 

VIII.  7  G.  2,  c.  20.  (Redemption  of  mortgages.) 
Reconveyance  of  mortgaged  property  to 
mortgagor.    Mortgage,  V. 

IX.  U  G.  2,  c.  19.  (Landlords  and  Tenants.) 
What  constitutes  a  hereditament  within  sec. 
14.     Landlord  and  Tenant,  XI. 

X.  17  G.  2,  c.  3.    (Poor-rates.) 

1.  Inspection  of  poor-rates. 
(1.)  Who  entitled  to. 

In  debt  for  a  penalty,  on  stat.  17  6.  2,  c 

3.  s.  3,  for  not  permitting  the  inspection  of  a 
poor-rate,  the  declaration  described  the  plain- 
tiff as  **  an  inhabitant  of  the  parish :" 

Held,  that  this  sufficiently  showed  that  he 
was  a  party  aggrieved. 

The  declaration  described  the  defendant 
as  *' assistant  overseer"  in  the  parish,  and 
alleged  that  he,  as  such  assistant  overseer, 
had  the  rate  in  his  possession :  Held,  that 
this  sufficiently  showed  his  duty  and  lia- 
bilitv. 

Plea,  that  the  plaintiff  had  no  right  to  in- 
spect the  rate,  it  not  being  a  subsisting  rate, 
or  such  a  rate  as  he  was  entitled  to  inspect: 

Held,  bad  on  general  demurrer. 

Conceded,  that  no  answer  was  furnished 
by  pleas  stating  facts,  which  showed  that 
the  time  for  appealing  against  the  rate  had 
elapsed  before  the  request  to  inspect  was 
made.    Batcheldor  v.  Hodgee,  592. 

(2.)  To  what  rates  applicable.    Anth  (1). 

2.  What  sufficient  averment  on  pleadings  of 
party  being  aggrieved.    Antk,  1  (1). 

XI.  32  G.  2,  c.  28.    (Lord's  Act.) 

1.  Service  of  notice  under.     Notice,  IX.  1 
(1). 

2.  Taking  party  arrested  to  a  dwelling-house. 
SheHf,  1. 1. 

XII.  5  GT  3,  c.  46.  (Stamps.)  Execution  of 
indenture.    Poor,  III.  3. 

XIII.  13  G.  3,  c.  78.    (Highways.) 

1.  In  what  it  differs  from  st.  55  G.  3,  c.  68. 
Highway,  VII.  3  (2). 

2.  Order  of  Justices  under  s.  17,  what  it  must 
state.    Highway,  VIL  3  (2). 

3.  Surveyor's  assessment,  under  ss.  30  and 
45,  how  to  be  pleaded.    Pleading,  IX. 

XIV.  35  G.  3,  c.  101.     (Removal  of  paupers.) 
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Expenses  of  pauper  after  suspended  order  of 
removal.    Poor,  II. 

XV.  41  6.  3,  c.  109.  (Inclosure.)  Liability 
to  repair  highway.    Highway,  V.  1. 

XVI.  43  G.  3,  c.  46.  (Frivolous  arrests.) 
Defendant's  costs:  what  will  be  presumed 
after  verdict.    Pleading,  VIII.  1. 

XVII.  48  6.  3,  c.  123.  (Imprisonment  for 
small  debts.)  Discharge  of  Prisoner.  Exe- 
cution, 2. 

XVIII.  50  G.  3,  c.  117.     (Public  salaries  and 

Sensions.)  Superannuation  allowance  under. 
^andamui,  II.  1. 

XIX.  53  G.  3,  c.  127.  (Church-rates.)  1. 
Appeal  against  order  for  payment  of  rate, 
to  whom  notice  to  be  given.    Bate,  I.  6. 

2.  Enforcing  payment  of  rate.    Mandamue, 
II.  5;  Prohibition,!, 

XX.  55  G.  3,  c.  68.  (Highways.)  What  or- 
der  of  Justices  for  stopping  up  highway  must 
state.    Highway,  VII.  3  (2).  VII.  4. 

XXI.  55  G.  3,  c.  184.  (Stamp.)  Stamp  on 
assignment.     Aeeumpeii,  II.  2. 

XXII.  56  Geo.  3,  c.  189.  (Parish  apprentice.) 
Notice  previous  to  binding  of  apprentice. 
Foor,  III.  2(1). 

XXIII.  59  G.  3,  c.  12.  (Poor.)  Effect  of.  in 
vesting  parish  property.  Landlord  and  Te- 
nant, V. 

XXIV.  3  G.  4,  c.  113.  (Public  salaries  and 
pensions.)  Superannuation  allowance.  Man- 
damus,  11.1,11.2. 

XXV.  6  G.  4,  c.  16.    (Bankrupts.) 

1.  Sec.  72. 

(1.)  Reputed  ownership.  Vendor  and 
Vendee,  II. 

(2.)  Order  and  disposition  of  Bankrupt. 
Vendor  and  Vendee,  I. 

2.  Sec.  82: 

(1.)  What  payments  protected  by.  Bank- 
rupt, I. 

(2.)  What  sufficient  notice  within.  Bank- 
runt,  I. 

XXVI.  7  G.  4,  c.  46.  (Bank  of  EngUnd.) 
How  far  bank  identified  with  transactions  of 
branch  banks.    Bankrupt,  I. 

XXVII.  7  G.  4,  c.  37.  (Insolvent  debtors.) 
Recovery  of  proceeds  of  illegal  execution. 
Pleading,  I.  5  (4;  [2]. 

XXVIII.  9  G.  4,  c.  14.  (Limitation  of  Ac 
tions.) 

1.  What  amounts  to  part  payment. 
Where  it  has  been  agreed  between  debtor 

and  creditor  that  the  latter  shall  receive 
goods  in  reduction  of  his  demand,  the  de- 
Fivery  of  such  goods  operates  as  a  payment 
withm  slat.  9  G.  4,  c.  14,  s.  1,  to  bar  the 
Statute  of  Limitations.  Hooper  v.  Stephens, 
71.    See  also  Evidence,  XV.  2  (2). 

2.  Memorandum  in  writing ;  how  far  stamp 
necessary.    Stamp,  III.  3. 

XXIX.  9  G.  4,  c.  31.  (Offences  against  the 
person.)  Form  of  conviction  under.  Con- 
viction, I. 

XXX.  1  W.  4,  c.  18.  (Settlement  by  renting 
tenement.)  Occupation  and  payment  of 
rent.    Poor,  V.  1. 

XXXI.  1  W.  4,  c.  21.  (Prohibition  and  Man- 
damus.) 

Power  to  plead  several  pleas  in  prohibition 
Pleading,  V.  9. 

XXXII.  1  &  2  W.  4,  c.  32.  (Game.)  Con- 
viction under.     Conviction,  II. 

XXXIII.  1  &  2  W.  4,  c.  58.  (Interpleader.) 
See  Sheriff,  VI. ;  Interpleader, 


XXXIV.  2  W.  4.  c.  39.  (Uniformity  of  pro- 
cess.)  Whether  it  applies  to  causes  from  in- 
ferior Courts.    Pleading,  IV.  1. 

XXXV.  2  &  3  W.  4,  c.  71.  (PrescnptioD.) 

1.  Construction  of  sects.  2  &■  5,  as  to  '*  en- 
joyment as  of  right.*'     Pleading,  VI. 

2.  How  license  to  a  plea  of  40  years  enjoy- 
ment shall  be  pleaded.  *  Pleading,  VI. 

3.  What  may  be  given  in  evidence  to  show, 
(1.)  User.    Evidence,  IX.  2. 

(2.)  Interruption  of  user.    Pleading  VI. 

XXXVI.  3  &  4  W.  4,  c.  40.  (Irish  paupers.) 
Removal  of  pauper.    Poor,  VIII. 

XXX VIL  3&4W.4,c.  42.  (Amendment  <^ 
the  Law.) 

1.  Who  rendered  competent  witoeaaes  by 
sect.  26.    Evidence,  VII.  2  (1 ). 

2.  Defence  under  general  issue,  when  not  af- 
fected by  rules  of  Court.    Pltadimg^  V.  1. 

XXXVIII.  4  &.  5  W.  4.  c.  76.    (Poor.) 

1.  How  far  applicable  to  Irish  pacper.    Par^ 

2.  Notice   and   grounds  of  appeal,    under 
sects.'79&81.    Poor  IX.  1. 

XXXIX.  5  &  6  W.  4,  c.  33.  (Removal  of  in- 
dictments.)  Removal  by  one  of  several  de- 
fendants;  its  effect.     Certiorari,  l\ . 

XL.  5  &  6  W.  4,  c.  59.  (Cruelty  to  animmls.) 
What  is  a  matter  done  within. 

A  hired  driver  of  a  cabriolet  having 
brought  home  the  horse,  apparently  maca 
ill-used  by  him,  the  owner  s  son  Cin  the 
owner's  absence)  called  in  a  policeman,  and 
told  him  that  the  driver  had  ill-used  the 
horae.  The  policeman  said  that,  if  the  com- 
plainant charged  the  driver  with  cruelty  to 
the  horse,  he  would  take  him  into  custody  ; 
the  complainant  said,  **I  do;"  and  the  po- 
liceman apprehended  the  driver,  ander  stat. 
5  &  6  W.  4,  c.  59,  s.  9. 

Held,  that  the  complainant  must  be  con- 
sidered, not  as  a  party  giving  information  to 
the  officer,  in  consequence  of  which  he  was 
arrested,  but  as  a  principal  causing  the  arrest 
to  be  made ;  and  that  he  was  not  entitled  to 
notice  of  action,  which  the  statute  requires 
to  be  given  to  persons  sued  for  anything 
done  in  pursuance  of  it.  Hopkino  ▼.  Orvwe, 
774. 
XLI.  5  &  6  W.  4,  c.  76.  (Mnoicipal  Corpo- 
rations.) 

1.  Right  of  burgesses  to  inspect  Toting  pa- 
pers.    Corporation,  III. 

2.  Effect  of,  on  jurisdiction  of  Justices. 

By  Stat.  2  &  3  W.  4,  c.  64,  a.  36,  ached. 
(O.)  30,  Clifton  is  made  a  part  of  the  par- 
liamentary borough  of  Bristol,  which  is  a 
county  of  itself.  Except  so  far  as  that  act 
operated,  it  was  in  the  county  of  Gioaoea- 
ter :  Held,  that  after  the  passing  of  the  Cor- 
poration Act,  5  dt  6  W.  4,  c.  76, SB.  7»  8,  the 
Gloucestershire  Justices  had  no  longer  the 
power  to  make  an  order  for  diverting  a  foot- 
way in  Clifton,  their  jurisdiction,  in  auch 
cases,  being  transferred  to  the  Josttoes  of 
Bristol.  Bex  v.  Justices  of  Glouemtermkiret 
689. 

Seconuly  :  Decisions  on  local  acts. 

XLII.  River  Neue  navigation. 

By  one  section  of  an  act  of  parliament,  it 
was  enacted,  that  money  allowed  by 
commissioners  of  a  navigation  to  their 
clerk,  appointed  by  them,  should  be  paid 
by  the  proprietors  of  the  tolls  on  the 
navigation,    m    certain    proportions.         A 
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snbsequent  Motion  enacted  that,  if  any  pro- 
prietor should  neglect  or  refuse  to  poy  on 
demand  made  either  of  him  or  his  agent,  the 
money  might  be  recovered  by  action  of  debt, 
&c,,  with  double  costs,  in  the  clerk's  name, 
against  such  proprietor,  or,  if  he  could  not 
be  found,  aeainst  his  agent;  or  otherwise 
the  sum  mignt  be  levied  by  distress  upon  the 
goods  of  the  proprietor,  or  if  no  such  goods 
eould  be  found,  on  the  goods  of  his  agent. 

The  clerk  obtained  a  verdict  in  debt  against 
a  proprietor,  on  an  issue  of  nil  debet,  but 
bad  averred  no  demand  in  the  declaration  : 

Hdd,  that  the  right  of  action  was  given 
by  the  two  sections  conjointly:  that  the  de- 
mand, if  necessary  to  the  action,  must  be 
presumed  after  verdict ;  and  therefore,  that 
the  declaration  must  be  considered  as  framed, 
and  the  verdict  recovered,  under  both  sec- 
tions, and  that  the  plaintiff  was  entitled  to 
double  costs.  TMntt  ▼.  Yorke,  134. 
XLin.  Hatfield  Inclosure  Act,  construction  of 

as  to  highways.    Highway ^  V.  1 . 
XLIV.  Slopping  up  roads  under  Easthamp- 

Btead  Inclosure  Act.    Hightoay,  VII.  4. 
XLV.  Whitechapel  paving:  ratmg  of  tolls. 

The  lord  of  a  manor,  as  owner  of  a  market 
in  the  parish  of  W.,  was  entitled  to  a  part  of 
certain  market  tolls  in  W.  By  an  act  for 
better  paving  part  of  W.,  authoritv  was  given 
to  levy  rates  tor  the  purposes  of  the  act ;  and 
by  the  same  act  the  market  tolls  were  made 
payable  to  commissioners,  who  were  to  col- 
lect them  and  to  pay  over  to  the  lord  a  part 
equivalent  to  his  former  dues.  There  was 
no  clause  in  the  stat'ate  making  the  lord 
rateable  in  respect  of  these  payments. 

By  a  subsequent  local  public  act,  for  the 
relief  of  the  poor  in  W.,  for  cleansing,  light- 
ing, and  watching,  and  for  repair  of  high- 
ways, in  W.,  and  for  repairing  the  parish 
church,  it  was  enacted  (sect.  53)  that  certain 
rates  should  be  laid  *'  upon  all  and  every  the 
person  and  persons  who  do  and  shall  inhabit, 
hold,  ofcupyt  possets,  or  enjoy  any  land, 
house,  shop,  warehouse,  or  other  building, 
tenementt  or  hereditament ;  that  is  to  say,^' 
one  rate  for  the  relief  of  the  poor,  one  for 
repair  of  the  church,  and  a  third  for  cleansing 
and  lightinff  streets,  and  watching  and  re- 
pairing highways  within  such  parts  of  the 
aaid  parish  as  are  not  within  certain  liberties ; 
such  last-mentioned  rate  to  be  a  pound  rate 
(not  exceeding  a  certain  proportion)  *'upon 
or  according  to  the  annual  rent  or  value  of 
all  messusges,  lands,  tenements,  and  here- 
diuments  as  shall  be  held  or  occupied  within 
soch  |>art8  of  the  said  parish  as  are  not  within 
the  said  liberties."  By  a  subseouent  section. 
the  rates  for  the  poor  were  to  be  levied  and 
recovered  in  the  same  manner  as  poor  rates 
are  directed  to  be  levied  and  recovered  by 
■tat.  43  Eliz.  c.  3. 

In  several  subsequent  clauses  of  thb  act, 
and  in  the  rating  clause  and  a  previous  one 
of  the  paving  act,  the  words  "  tenement" 
and  **  hereditament"  were  used  with  refe- 
rence to  corporeal  hereditaments  solely. 

Hdd.  that,  in  sect.  53  of  the  more  recant 
act,  **  hereditaments,"  in  the  clause  fixing 
the  pound  rate,  meant  such  as  were  local 
and  corporeal  only;  and  that  ** heredita- 
ment" in  the  prior  clause  of  the  same  section 
must  be  construed  in  the  same  sense  ;  and 
therefore  that  the  payments  to  the  lord  in 


lieu  of  toll  were  not  rateable  under  this  act. 
Colebrooke  v.  Tiekell,  916. 
XL  VI.  Compensation  under  railway  act. 

Bjr  the  Liverpool  and  Manchester  Railway 
Act  it  was  provided  that  the  purchase-money 
to  be  given  by  the  Railway  Company  for 
lands,  &.C.,  taken,  and  the  compensation 
thev  were  to  make  for  damage  to  lands,  &c., 
and  for  detriment,  injury,  dama^^e,  loss, 
inconvenience,  or  prejudice,  sustained  bv 
owners  and  occupiers,  should  be  ascertaineo, 
in  caae  of  disagreement,  by  a  jury,  who 
should  assess  compensation  for  the  damages 
to  be  sustained  bjr  any  person  being  owner 
or  occupier  of  or  interested  in  such  lands, 
&c.,  for  the  detriment,  &c.,  which  should 
accrue  to  him  by  reason  of  the  making  of  the 
railway,  or  of  the  execution  of  the  company's 
power;  such  damaees  to  be  settled  distinctly 
from  the  value  of  the  lands.  And  every 
tenant  at  will,  lessee  for  a  vear,  and  other 
person  in  possession  of  lanos,  &c.,  through 
which  the  railway  was  intended  to  pass,  not 
having  any  greater  interest  than  as  tenant  at 
will  or  lessee  for  a  year,  was  to  give  up  pos- 
session at  six  months*  notice;  but,  where 
such  tenant  was  required  to  give  up  posses- 
sion before  the  expiration  of  bis  term  or  in- 
terest, the  company  were  to  make  compen- 
sation for  the  value  of -the  unexpired  term 
or  interest,  to  be  settled,  if  necessary,  by  a 
jury. 

The  company  gave  notice  as  above,  to  a 
party  whose  lease  had  been  several  times 
renewed  for  terms  of  seven  voars,  and  whose 
landlord,  at  the  time  of  the  last  renewal,  had 
declined  to  renew  for  fourteen  years,  but 
assured  the  tenant  that  he  would  not  be 
turned  out  at  the  end  of  the  seven.  The 
tenant  afterwards  laid  out  money  in  improve- 
ments. During  the  seven  years  the  landlord 
sold  bis  reversion  to  the  company,  and  died. 
Held,  that  the  tenant  had  no  interest  for 
which  the  company  were  bound  to  make 
compensation  under  the  act.  Rex  v.  Liver- 
pool and  Manchester  Eailway  Company,  650. 

STAY  OF  PROCEEDINGS. 

Equitable  jurisdiction  of  Court.  Practice, 
XXII. 

STOPPAGE  IN  TRANSITU. 

See  Vekdor  and  VRirnsa,  II. 

SUPERANNUATION. 

Allowance  granted  by  Lords  of  Treasury; 
how  far  party  has  a  vested  interest  in.  Jfaa- 
da«ttt,n.l,n.2. 

SURETIES. 

I.  In  replevin  bond;  discretion  of  Sheriff 
Sheriff,  I.  2. 

II.  Action  against  Sheriff  for  taking  insuffi- 
cient sureties ;  what  damages  may  be  given. 
5Aeri^,  L2. 

SURVEYOR. 

Of  Highway. 
1.  Order  of  Justices  to  Surveyor  to  sell  land 
to  himself.    Highway,  VII.  3  (2). 
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2.  Books  of,  who  entitled  to,  on  his  quitting 
office.    Highway,  VIII. 

TAXATION. 

I.  Of  Attorney's  bill.    Proceedings  to  be  taken 
by  attorney.    Attorney,  IV. 

II,  Of  costs ;  power  of  Court  to  interfere  with. 
Costs,  I.  1. 

TENANT. 
See  Landlord  and  Tbh amt 

TENEMENT. 
Settlement  by  renting.    Poor,  V. 

TERMINI. 


For  ^ 
XVl 


Of  highway ;    what  strictness  of  description 
necessary  in  pleading.    Higkwiy,  III. 

VIME. 
,  after  praying  oyer.     Practice, 

TOLLS. 
Rating  of,  under  local  act.    Statute,  XLV. 

TREASURY. 
Lords  of. 

1.  Legal  liability  to  pay  over  money  received 

«J  *  P^'^y  ""^®'"  *  ^o*®  of  Parliament. 
Matidamut,  I.  1. 

2.  Power  to  revoke  superannuation  allow- 
ance.     Mandamus,  II.  1,  II.  2. 

3.  Mandamus  to.    See  Mandamus,  I.  1.  II. 
1  and  2.  ' 

TRIAL.  NEW. 

I.  On  improper  admission  of  evidence. 

Where  improper  evidence  is  received,  and 
a  verdict  liven  for  the  party  adducing  it,  the 
Court  will  grant  a  new  trial,  although  there 
be  other  evidence  to  the  same  point  in  favor 
of  the  same  party ;  unless  they  see  clearly 
that  the  improper  evidence  could  not  have 
weighed  with  the  jury,  or  that  the  verdict, 
If  given  the  other  way,  would  have  been  set 
aside  as  against  evidence.  Baron  de  Rutten 
V.  Farr,  53.  (See  remainder  of  placiium. 
Evidence,  III.) 

II.  Misdirection  of  Judge  at  trial.    Pleading, 

III.  Verdict  against  evidence.    Pleading,  V. 

IV.  What  presumption  of  law  to  be  stated  bv 
Judge  to  jury.    Common.  ^ 

TROVER. 

I.  For  what  tenant  may  maintain  trover  against 
landlord  at  expiration  of  tenancy.  Landlord 
and  Tenant,  XII. 

II.  What  amounts  to  a  conversion.  Landlord 
and  Tenant,Xll, 

TURNPIKE  ROAD. 

When   inoomplete,  liability  to  repair. 
Htgkway,  v.  2. 

VARIANCE. 

Between  plewling  and  evidence.  Bond,  I. ; 
Highway,  III.  • 


VENDOR  AND  VENDEE. 

I.  When  propertv  in  eoods  passes  to  Vendee, 
P.  contracted  with  a  ship-builder  to  boild 
him  a  ship  for  a  certain  sum,  to  be  paid  by 
instalments  as  the  work  proceeded ;  the  first 
instalment  when  the  vessel  was  rammed,  the 
second  when  she  was  limbered,  &c.  An 
agent  for  P.  was  to  superintend  the  buildiog. 


See 


_  je  vessel  was  built  under  such  saperinteo- 
dence,  all  the  materials  being  approved  by 
the  agent  before  they  were  used.  The 
builder  became  bankrupt  before  the  ship  was 
completed.  Afterwards  the  assignees  com- 
pleted the  ship.  All  the  instalments  vere 
paid  or  tendered.  In  an  action  of  trover  by 
P.  against  the  assignees  for  the  ship:  Held, 
that,  on  the  first  instalment  being  paid,  the 
properly  in  the  portion  then  finished  became, 
by  virtue  of  the  above  contract,  vested  in  P., 
subiect  to  the  right  of  the  builder  to  reiaia 
such  portion  for  the  purpose  of  completing 
the  work  and  earning  the  rest  of  the  price : 
and  that  each  material  subsequently  added 
became,  as  it  was  added,  the  property  of 
P.  as  the  general  owner. 

Held,  further,  that  under  the  above  cir- 
cumstances  the  ship  did  not  pass  to  the  as* 
signees  as  having  been  in  the  possessioo, 
order,  or  disposition  of  the  bankrupt  by  con- 
sent of  the  true  owner,  within  stat.  6  G.  4, 
c.  16,  s.  72.  Clarke  v.  Spence,  448 ;  Post,  II. 
II.  Lien  of  Vendor. 

A  party  having  goods  in  his  own  ware- 
house at  Liverpool  sold  them,  and  gave  the 
«>»jwing  delivery  order  to  the  vendee:— 
"  We  hold  to  your  order  39  pipes,"  &c., 
••rent  fre?  to  29th  November  next."  The 
goods  remained  in  the  same  warehouse  un- 

faid  for  till  the  vendee  became  bankropu 
n  an  action  of  trover  for  the  gooda  by  the 
assignee,  evidence  was  given  that,  by  the 
usage  of  Liverpool,  goods  sold  while  in 
warehouse  are  delivered  by  the  vendor 
handing  to  the  vendee  a  delivery  order;  and 
that  the  holder  of  such  order  may  obtain 
credit  with  a  purchaser  as  having  possession 
of  the  goods. 

Held  that,  as  between  the  original  vendor 
and  vendee,  the  right  of  lien  was  not  divested 
by  giving  such  delivery  order. 

Also,  that  the  bankrupt  had  not  posses- 
sion of  the  goods  as  reputed  owner,  with  the 
consent  of  the  true  owner,  within  the  mean- 
ing of  Stat.  6  G.  4,  c.  16,  a.  72.  Toumley  v. 
Crump,  58. 

in.  Bill  ofparcels,  how  far  a  warranty.  War- 
ranty. 

IV.  How  far  auctioneer  agent  of  Vendor  and 
Vendee. 

Whether  an  auctioneer  be  the  agent  of  both 
purchaser  and  seller  depends  upon  the  facts 
of  the  particular  case. 

Therefore,  where  a  party,  to  whom  money 
was  due  from  the  owner  of  goods  sold  by 
auction,  agreed  with  the  owner,  before  the 
auction,  that  the  goods  which  he  might  pur- 
chase should  be  set  against  the  debt,  and 
became  the  purchaser  of  goods,  and  was  en- 
tcr«a  as  auch  by  the  auctioneer,  it  waa  held 
that  he  was  not  bound  by  the  printed  con- 
ditions of  sale,  which  specified  that  purcha- 
sers should  pay  a  part  of  the  price  at  the 
time  of  the  sale,  and  the  rest  on  delivery. 
Bartleit  v.  Pumdl,  792. 
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V.  What  relation  between  vendor  and  vendee 
arises  on  non-fulfilment  of  conditions  of  sale. 
Pleading,  II. 

VENUE. 

How  far  conclosive  as  to  place  of  trial. 

An  indictment  for  misdemeanor  was  pre- 
ferred at  the  Central  Criminal  Court ;  the 
marginal  venue  was  *'  Central  Criminal 
Court  ;**  in  the  body  of  the  indictment  the 
facts  were  stated  to  have  taken  place  "  at 
the  parish  of  St.  Mary  Lambeth,  Surrey, 
within  the  jurisdiction  of  the  said  Court." 
The  indictment  was  removed  by  certiorari. 

Held,  that  the  trial  must  be  at  the  assizes 
for  Surrey.    Bex  v.  Conuop,  942. 

VERDICT. 

I.  What  amounts  to  a  verdict  of  guilty,  on  in- 
dictment for  nuisance.    Nuisance. 

II.  Right  of  Judge  to  discharge  Jury  from 
giving  verdict. 

In  trespass  quare  clausum  fregit,  issjues 
were  joined  on  three  pleas :  Ist,  of  a  public 
carriage  way ,  2dly,  of  a  public  bridle  way ; 
3dly,  of  a  public  footway.  The  jury  found  a 
verdict  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  third;  and  the 
Judge,  without  the  consent  of  the  plaintifif, 
discharged  the  jury  from  giving  a  verdict  on 
the  second  issue. 

The  Court  granted  a  new  trial,  although 
the  plaintiff,  at  the  beginning  of  the  trial,  had 
agreed  that  the  damages,  ii  anv,  should  be 
merely  nominal.     Tinkler  v.  Rowland,  668. 

III.  Entry  of,  on  second  demise  in  ejectment 
after  execution  on  first.    Ejectment,  III. 

IV.  What  will  be  presumed  after  verdict: 
Pleading,  VIII.  1 ;  Statute,  XLII. 

Y.    Against  evidence,  when  ground  for  new 

trial.     Pleading,  V.  1. 
VI.  Judgment  non  obstante  veredicto.  Plead- 

tiv,VIII.2. 

VESTED  INTEREST. 

I.  Of  naval  officer  in  his  half-pay.  Mandamut, 
II.  3. 

II.  Of  grantee  of  superannuation  allowance  by 
Lords  of  Treasury.    Mafidamus,  II.  2. 

UMPIRE. 

Appointment  of,  by  arbitrators,  how  to  be 
made.    Award,  I. 

WARRANTY. 
What  amounts  to. 

In  assumpsit  for  breach  of  a  warranty  of 
pictures,  it  was  proved,  among  other  thines, 
that  the  defendant,  at  the  time  of  the  sale, 
grave  the  following  bill  of  parcels : — **  Four 
pictures.  Views  in  Venice,  Canaletto,  160/." 
The  Judge  left  it  to  the  jury  upon  this  and 
the  rest  of  the  evidence,  whether  the  de- 
fendant had  contracted  that  the  pictures 
were  thoee  of  the  artist  named,  or  whether 
bis  name  had  been  used  merely  as  matter  of 
description,  or  intimation  of  opmion. 

The  jury  found  for  the  plaintiff,  sajring 
that  the  bill  of  parcels  amounted  to  a  war- 
rantv: 

Hdd,  that  the  question  had  been  rightly 
left  to  the  jury,  and  that  the  verdict  must  not 
be  disturbed.    Power  v.  Barkam,  473. 


WAY. 

Right  of. 

1.  By  what  words  in  a  conveyance  it  will 
pass. 

Estates  A.  and  B.,  formerly  distinct,  be- 
came vested  in  co-parceners.  Before  that 
time,  a  right  of  way  had  been  enjoyed  from 

A.  over  B.,  and,  after  the  unity  of  seisin,  the 
way   always   continued  to  be  used.    The 

*  parceners,  for  the  purpose  of  making  parti- 
tion, conveyed  to  a  releasee  to  uses  the 
messuages,  tenements,  landsu&c.  (of  which 
the  estates  consisted),  and  all  houses,  out- 
houses, ways,  easements,  &c.,  to  the  said 
several  messuages  or  tenements,  lands,  &c., 
belonging  or  appertaining,  or  therewith 
uaually  held,  used,  occupied,  or  enjoyed  :  to 
have  and  to  hold  the  messuages,  &.c.,  called 
A.,  with  the  buildings,  lands,  &c.,  thereunto 
belonging,  ajtd  their  appurtenances ,  to  the 
releasee  to  the  use  of  S.  in  fee ;  habendum, 
as  to  estate  B.,  in  similar  terms  with  re- 
spect to  the  parcels,  to  the  releasee  to  his 
own  use  in  fee,  in  order  that  he  might  be- 
come tenant  to  the  praecipe  in  a  recovery. 

Held,  that  the  deed  sumciently  showed  an 
intention  that  a  right  of  way  (which  way 
was  admitted  to  have  been  used  up  to  the 
time  of  the  deed),  from  the  high  road  over 

B.  to  A.  and  back,  for  the  convenient  use  of 
A.,  by  the  occupiers  of  A.,  should  pass  to 
the  uses  limited  as  to  A. 

That  by  the  word  ''appurtenances,'*  in 
the  habendum  as  to  A.,  interpreting  that 
clause  with  reference  to  the  other  parts  of 
the  deed,  the  way  in  question  did  pass. 

And  that  the  releasee  to  uses,  having  no 
estate  in  A.,  had  not  such  a  seisin  oi  the 
soil  as  would  extinguish  the  right  of  way  by 
unity  of  seisin.    James  y.  Plant,  749. 

2.  By  enjoyment  under  stat.  2  &.  3  W.  4,  e. 
71 ;  pleaainsr  and  evidence  relating  to.  See 
Pleading,  VI. 

3.  Construction  of  words,  enjoyment  as  of 
right,  in  prescription  act.    Pleading,  VI. 

4.  Evidence  in  proof  of.  Pleading,  VI. ; 
Evidence,  IX.  2. 

5.  When  extinguished  by  unity  of  seisin. 
Anti,  1. 

See  further.  Highway. 

WILL. 

I.  Publication,  what  amounts  to,  and  whether 
necessary.    Power,  I. 

II.  Attestation. 

1  Effect  of  general  attestation.    Power,  I. 
2.  Proof  of.     Power,  I. 

III.  What  evidence  admissible  to  explain  am- 
biguity.    Devise,  II. 

IV.  Detiih  of  devisee  in  lifetime  of  testator, 
hs  effect.    Devise,  I. 

V.  What  operates  as  a  revocation  of  a  will. 
Devise,  I. 

WITNESS. 

I.  Attesting. 

1.  Who  considered.    Evidence,  II.  1. 
>  2.  Proof  by,  when  dispensed  with.    Power, 
I.  ;  Evidence,  II.  1. 

II.  Competency  of.    See  Evidence,  VII. 

WRIT. 

Insufficiency  of  description  in,  its  effect .  Judge, 
III.  2. 
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Tbe  Governor,  Depatj  Governor,  Assistants,  and  Guardians  of  the  Poor  of  tlie 
City  of  BRISTOL  v.  WAIT,  GARDENER,  and  BARNETT.     Mai/  9. 

GoYemors  of  the  poor,  hiring  a  hoase  without  their  district,  for  the  purpose  of  setting  their 
own  paupers  to  work  there,  and  using  it  for  that  purpose  only,  are  rateable  in  the 
parish  in  which  the  house  is,  as  occupiers,  whether  the  employment  of  the  paupers 
there  be  profitable  or  not. 

Replevin.  The  defendants  avowed,  as  overseers  of  the  poor  of  the  parish  of 
St.  PhiHp  and  St.  Jacob,  in  Gloucestershire,  for  distresses  under  justices'  war- 
rants, for  poor  rates  stated  to  be  made  on  the  plaintiffs,  as  occupiers  of  certain 
premises  in  that  parish,  for  which  they  were  rateable  to  the  poor.  There  were 
r*o~i  ^sc^er&l  avowries  for  different  rates;  and  one  of  the  avowries  set  forth  part 
I-  -^  of  a  statute  (1  W.  4,  c.  iv.,  local  and  personal,  public),  whereby  it  was  en- 
acted that  the  plaintiffs  might  contract  for  the  purchase  of  certain  premises  for 
an  asylum  for  pauper  lunatics,  and  that  the  same,  when  so  purchased  and  ap- 
propriated, should  be  subject  and  liable  to  such  rates  as  they  were  then  subject 
and  liable  to,  but  should  not  be  assessed  to  any  rates  at  a  higher  rate  or  value 
than  that  at  which  they  were  at  the  time  of  such  purchase  rated  or  assessed ;  that 
the  pUintiffs  did  purchase  and  appropriate  the  premises,  and  became  and  were, 
and  from  thence  hitherto  had  been,  and  still  were,  the  occupiers  of  the  same ; 
that  the  premises  were,  before  the  act,  liable  to  rates;  and  that  the  plaintiffs 
were  also  occupiers  of  other  premises  in  the  parish :  allegation,  that  certain  rates 
were  made  on  the  plaintiffs  in  respect  of  their  occupation,  which,  so  far  as  related 
to  the  premises  purchased  under  the  statute,  were  not  higher  than  the  same  were 
rated  at  before  the  purchase :  allegation  of  warrant  of  distress,  &o.  Pleas,  to  each 
avowry,  de  injurift.*    Issue  thereon. 

On  the  trial  before  Alderbon,  B.,  at  the  Gloucestershire  Summer  assizes,  1834, 

1  There  were  other  pleas  on  each  avowry  which  led  to  issues  in  law,  all  of  which  were 
decided  in  favor  of  the  defendants ;  see  The  Qoyernor,  &c.,  of  the  Bristol  Poor  v.  Wait, 
1  A.  ft  £.  264. 
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the  facts  (as  stated  by  the  Lord  Chief  Justice  in  delivenDg  jadgment)  appeared 
to  be  these: — 

The  plaintiffs,  being  governors  of  the  poor  of  the  city  of  Bristol,  had  taken 
certain  property,  out  of  the  limits  of  the  city,  and  within  the  parish  of  St.  Philip 
and  St.  Jacob,  for  the  purpose  of  putting  out  their  poor,  either  simply  to  lodge 
them,  or  to  employ  them  at  their  '^discretion.  It  further  appeared  that,  in  some  p^n-i 
part  of  the  property  (houses  and  buildings),  the  poor  had  been  employed  in  a  ^  ^ 
manufacture,  which  was  stated  to  have  been  a  losing  concern,  and,  in  other  parts, 
had  been  merely  lodged.  It  further  appeared  that  such  property  would  have 
been  rateable  towards  the  relief  of  the  poor  of  St.  Philip  and  St.  Jacob,  unless 
the  kind  of  occupation  in  this  particular  case  exempted  it. 

The  counsel  for  the  plaintiffs  contended  that,  this  property  being  rated  in  each 
rate,  all  the  rates  were  bad,  inasmuch  as  under  these  circumstances,  the  de- 
fendants were  not  such  occupiers  of  it  as  to  be  rateable  to  the  poor.^  The  learned 
Judge  directed  a  verdict  '^'for  the  plaintiffs  reserving  leave  to  move  to  enter  p^i-i 
a  verdict  for  the  defendants.  In  Michaelmas  term,  1834,  Ludlow^  Seijt.,  ob-  ^  ^ 
tained  a  rule  accordingly. 

MauU  and  J.  W,  Alexander  showed  cause  in  Hilary  term  last.*  The  plain- 
tiffs  had  no  beneficial  occupation.  The  premises  are  occupied  for  the  purposes 
of  charity.  It  has  been  held,  that  a  party  is  not  an  ''inhabitant"  or  ''occupier," 
under  stat.  43  Eliz.  c.  2,  s.  1,  who  occupies  solely  for  public  purposes.  It  can- 
not be  said  that  the  plaintiffs  inhabit  here :  the  claim  upon  them  must,  there- 
fore, be  simply  by  virtue  of  their  occupation.  If  the  owner  of  the  lands  choose 
to  leave  them  quite  barren  and  unoccupied,  he  cannot  be  rated  for  them;  per 
Lord  Mansfield,  in  Rex  v.  Occupiers  of  St.  Luke's  Hospital.  2  Burr.  1064. 
In  Lord  Amherst  v.  Lord  Sommers,  2  T.  R.  372,  the  colonel  of  a  cavalry  re- 
giment had  hired  stables  for  the  use  solely  of  the  regiment,  under  a  warrant  from 
the  Crown )  and  it  was  held  that  he  was  not  rateable  in  respect  of  them.  In 
Rex  v.  Occupiers  of  St.  Luke's  Hospital,  2  Burr.  1053,  see  Rex  v.  St  Giles, 
York,  3  B.  &  Ad.  573,  it  was  held  that  no  one  was  rateable  in  respect  of  a  lu- 
natic hospital.  In  Holford  v.  Copeland,  3  B.  &  P.  129,  it  was  held  that  the 
masters  in  chancery  are  not  rateable  for  their  chambers  in  Southampton  Build- 
ings, under  an  act  (11  G.  3,  c.  22,  ss.  24,  38),  giving  power  to  rate  persons  "  who 
do  or  shall  inhabit,  hold,  use,  occupy,  possess,  or  enjoy"  lands,  houses, &c.,  and 
that  "schools,  inns  of  court  and  chancery,  halls,  societies,"  "and  all  other  pub- 
lic buildings"  *shall  be  rated,  and  the  rate  "be  paid  by  the  owner  or  m-\ 
owners,  proprietor  or  proprietors."  In  Rex  v,  Terott,  3  East,  506,  it  was  held  *•    •' 

I  Several  other  points  were  discussed,  both  at  Nisi  Prias  and  in  Banc.  Among  these 
were,  whether  the  objection  to  the  rates  could  be  taken  otherwise  than  by  appeal ;  whe- 
ther the  rates  were  foroikally  made,  and  consistent  with  the  distress  warrant;  and 
whether  the  overseers  were  properly  appointed.  Also,  it  appeared  that,  until  the  pur- 
chase, under  the  local  act,  part  of  the  premises  had  been  in  the  occupation  of  officers  of 
the  ordnance,  for  the  service  of  the  Crown;  and  it  was  contended  that  these  premises 
were,  therefore,  not  rateable  at  the  time  of  the  purchase,  and  consequently,  under  the 
terms  of  the  local  act,  not  afterwards.  The  parties,  on  learning  the  opinion  of  the  Court 
as  to  the  point  mentioned  in  the  text,  came  to  a  compromise  on  the  other  points.  Besides 
the  authorities  mentioned  above,  the  following  were  cited.  Marshall  v.  Pittman,  9  Bing. 
696  ;  the  previous  case  between  the  present  parties,  1  A.  &  E.  264 ;  Stat.  88  G.  8,  e.  69, 
(local  and  personal,  public) ;  Rex  v.  Stubbs,  2  T.  B.  895,  and  note  (')  at  p.  896;  WesTer 
V.  Price,  3  B.  &  Ad.  409 ;  1  Nol.  P.  L.  64,  69  (ed.  4th) ;  Nichols  v.  Carter,  Cro.  Car. 
894 ;  Groenvelt  v,  Burwell,  1  Ld.  Raym.  464;  Milward  v.  Caffin,  2  W.  Bl.  1880;  Durrant 
V.  Boys,  6  T.  B.  680  ;  Hutchins  v.  Chambers,  1  Burr.  579 ;  Bex  v.  Sutton,  4  M.  &  S. 
682 ;  Stat.  17  G.  2,  c.  88,  ss.  4,  7 ;  Bex  v.  The  Hull  Dock  Company,  8  B.  &  C.  616 ;  Bex 
V.  Newbury,  4  T.  R.  476 ;  forms  in  Burn's  Justice,  Poor  (see  ed.  D'Oyl.  &  Wil.  toI.  It. 
p.  228,  forms  (A),  (C),  (£)  ) ;  Rex  v.  Benn,  6  T.  R.  198;  Fawcit  v.  FowlU,  7  B.  A  C. 
894 ;  Bonnell  v.  BeightOD,  6  T.  R.  182 ;  Rex  v.  Morgan,  2  A.  &  £.»618,  note  (a)  (S..C.,  ss 
Rex  V,  The  Justices  of  Buckinghamshire,  8  N.  &.  M.  68) ;  Rex  v.  Trecothick,  2  A.  &  £• 
405 ;  Rex  v.  Qreame,  2  A.  &  £.  616. 

'  The  case  was  argued  on  January  19th  and  20th,  before  Lord  Debmak,  C.  J.,  IiRTU- 

DALB,  WlLLIAXS,  and  COLl&IDOS,  Js. 
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that  an  officer,  who,  by  himself  and  his  family,  occupied  apartments  in  barracks, 
not  necessary  to  him  for  the  purpose  of  the  public  service,  was  rateable  in  respect 
of  such  occupation.  In  that  case,  all  the  authorities  were  collected;  and  the 
principles  laid  down  in  the  judgment,  show  that  the  plaintiffs  here  have  not  such 
an  occupation  as  makes  them  rateable.  It  is  there  said  (p.  514)  that,  <<  if  the  party 
rated  have  the  use  of  the  building  or  other  subject  of  the  rate  as  a  mere  servant 
of  the  Crown,  or  of  any  public  body,  or  in  any  other  respect  for  the  mere  ex- 
ercise of  public  duty  therein,  and  have  no  beneficial  occupation  of  or  emolument 
resulting  from  it  in  any  personal  and  private  respect,  then  he  is  not  rateable.'' 

LudfoiCf  Serjt.,  Sir  W.  W.  FoUett^  Macleaiij  and  GreaveSf  contrL  It  is  true 
that  public  property  has  been  held  not  rateable :  but  the  decisions  on  this  point 
have  been  founded  upon  the  impossibility  of  finding  an  occupier.  That  is,  in 
effect,  the  explanation  ^ven  by  Lord  Kenyon  in  Hex  v,  Hurdis,  3  T.  K.  497 ', 
and  it  is  the  principle  upon  which  Lord  Amherst  v.  Lord  Sommers,  2  T.  R. 
372,  was  decided.  [Lord  Denman,  0.  J.,  referred  to  Ayr  v.  Smallpeace,  1 
Bott,  125,  pi.  154  (ed.  6th).]  This,  however,  is  not  only  an  occupation,  but 
a  beneficial  one.  The  plaintiffs  relieve  themselves  of  the  expense  of  support- 
ing their  own  paupers  by  making  them  work  in  another  parish.  An  occupa- 
tion by  putting  in  paupers  is  not  an  occupation  for  a  public  purpose.  If,  aa 
r  *ai  sometimes  happens,  all  the  rateable  property  in  '''one  parish  belongs  to  a 
>-  ^  single  person,  can  he  exonerate  himself  by  hiring  a  building  for  the 
paupers  to  work  in,  in  another  parish,  and  claim  an  exemption  for  such  build- 
ing ?  As  for  the  suggestion,  that  the  concern  is  not  on  the  whole  balance  pro* 
fitable,  that  is  not  a  material  circumstance.  The  test  is,  not  the  actual  profit 
made,  but  the  capability  of  yielding  profit;  Rex  t;.  Agar,  14  East,  256  ;  Hex  v. 
Parrot,  5  T.  K.  593.  To  interpret  the  word  <<  occupier"  in  this  restricted 
sense  would  be  in  contradiction  to  the  sense  in  which  it  must  be  understood  in 
other  acts,  as,  for  instance,  in  the  Municipal  Corporation  Act,  stat.  5  &  6  W.  4, 
c.  76,  8.  9. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  replevin,  tried  before  my  brother  Alderson,  at  the 
Summer  assizes  for  the  county  of  Gloucester,  1834,  when  a  verdict  was  found 
for  the  plaintiffs,  damages  4/.  4«.,  with  liberty  for  the  defendants  to  move  to 
enter  a  verdict  for  them,  no  fact  (as  is  added  in  the  report)  having  been  in  dis- 
pute. 

The  motion  was  made  accordingly;  and  several  points  of  inferior  importance 
were  raised  before  us  upon  the  discussion ;  but  the  most  material  question  was) 
whether  the  goods,  the  subject  of  the  action,  had  been  properly  levied  under  a 
warrant  of  distress  for  a  poor  rate,  or,  in  other  words,  whether  the  plaintiffs 
were  the  occupiers  of  rateable  property  in  the  parish  of  St.  Philip  and  St.  Ja- 
cob in  the  county  of  Gloucester,  of  which  the  defendants  were  overseers.  (His 
-  ^-  -|  Lordship  then  stated  the  facts.)  It,  therefore,  became  a  '^'question, 
l>  -'  whether  the  managers  of  the  poor  (whether  governors,  as  in  this  in- 
'stance,  or  overseers  generally),  i-enting  rateable  property  out  of  the  limits  of 
their  district,  city,  parish,  township,  or  place,  are  exempt  from  rateability,  be- 
cause such  property  is  applied  solely  to  the  purpose  of  disposing  of  their  own 
poor,  with  which,  upon  the  statement  already  made,  the  place  in  which  the 
property  is  situated  has  no  concern. 

Upon  this  question  wc  were  referred  to,  and  pressed  by,  the  cases  well  known, 
and  so  often  referred  to,  of  property  held  merely  for  public  purposes,  as  stables 
taken  by  the  colonel  of  a  regiment  merely  for  the  use  of  that  regiment  (Lord 
Amherst  v.  Lord  Sommers,  2  T.  R.  372),  of  property  devoted  to  charitable  pur- 
poses, as  apartments  held  by  the  matron  of  the  Philanthropic  Society,  merely 
to  superintend  the  children  (Rex  v.  Field,  5  T.  R.  587),  or  the  like  in  the  case 
of  the  superintendent  of  St.  Luke's  (Rex  v»  Occupiers  of  St.  Luke's  Hospital,  2 
Burr.  1053) ;  in  each  of  which  instances  there  was  no  occupation,  beyond  the 
public  purpose  in  the  former,  and  the  charitable  in  the  latter.  With  respect 
to  which  caaesi  it  is  enough  to  say  that  we  accede  fully  and  without  reserve  to 
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the  principle  and  anthoritj  of  them  all }  observing,  at  the  same  time,  that,  so 
soon  as  any  independent  occupation  for  private  advantage  is  discoverable,  race- 
ability  immediately  attaches.  The  case  of  the  commanding  officer  of  banacb 
2 lex  V.  Terrott,  3  East,  506),  furnishes  a  full  illustration  and  confirmation  of 
e  latter  remark.  The  absence  of  "  beneficial  occupation "  was  also  much 
insisted  upon ;  and  it  was  contended  that  that  is  the  true  cnterion  to  ascertain 
whether  property  be  rateable  "^or  not.  It  is  not  to  be  denied  but  that  r^t^o^ 
this  phrase,  ''beneficial  occupation,"  has  been  infrequent  use;  and,    *-      ^ 

generally  speaking,  it  serves  tolerably  well  to  convey  rather  a  popular  notion, 
ban  to  give  a  certain  rule  for  deciding  the  question  of  rateability  in  every  in- 
stance. Because,  if  by  beneficial  be  meant  profitable,  or  anything  like  it,  the 
expression  is  obviously  fallacious :  and  upon  thb  point  all  discussion  is  super- 
fluous, because  the  case  of  an  unprofitable  and  losing  occupation  ^expressly  so 
found)  of  a  coal-mine,  has  been  held  no  exemption  from  rateability  (Rex  v. 
Parrot,  5  T.  R.  593),  a  coal-mine,  by  the  words  of  stat.  43  £liz.  c.  2,  s.  1, 
being  subject  to  a  rate.  Without  affecting  the  precision  of  an  exact  definition, 
it  would  probably  be  nearer  the  truth  to  say,  that  the  presumptive  liability  aris- 
ing from  occupation  is  to  be  explained  away  in  each  case.  Why  is  the  coach- 
man living  in  apartments,  by  permission  of  his  master,  not  rateable,  according 
to  Lord  Kenyon,  in  the  case  of  Rex  v.  Field,  5  T.  R.  592  ?  It  is  his  master's 
occupation.  Why  were  not  the  matron  and  the  superintendent,  in  the  cases 
above  referred  to,  rateable  fpr  the  apartments  they  occupied  ?  Because,  as  they 
had  no  more  than  was  necessary  to  carry  into  effect  the  object  of  the  establish- 
ment, in  each  instance,  to  rate  them  would,  in  reality,  be  to  rate  the  charity 
children  in  the  one  case,  and  the  lunatics  in  the  other.  It  cannot  be  said  that 
no  benefit  is  derived.  By  the  occupation  of  the  portion  of  the  building  in  each 
of  the  cases  alluded  to,  the  expense  of  a  house,  or  lodging,  elsewhere,  is  saved. 
But,  moreover,  the  question  here  does  not  arise  upon  a  rate  imposed  by  the 
managers  of  the  poor  of  Bristol  *upon  premises  occupied  by  their  own  r  sm  n 
poor,  within  their  own  city.  On  the  contrary,  the  rate  in  question  was  *-  ^ 
imposed  by  foreign  overseers  upon  property  situated  in  their  own  parish,  and 
which,  in  the  hands  of  an  ordinary  individual,  would  clearly  be  rateable  to  the 
relief  of  their  poor.  How  does  it  concern  the  overseers  and  ley  payers  of  the 
parish  of  St.  Philip  and  St.  Jacob,  in  what  manner  any  person  or  persons 
manage  the  property  taken  and  held  in  that  parish  ?  Suppose  the  governors  of 
Bristol  to  have  taken  100  acres  of  land  only,  and  to  have  brought  such  of  their 
paupers  as  were  capable  of  labor  from  a  poor-house  in  Bristol,  to  employ  them 
upon  the  land,  as  a  beneficial  mode,  according  to  their  opinion,  of  disposing  of 
the  poor.  Suppose,  also,  that  the  return,  whatever  it  might  be,  was  applied 
solely  towards  the  maintenance  of  the  poor  who  had  labored  upon  the  farm,  or 
of  those  who  were  unfit  for  labor,  and  had  been  left  behind :  how  can  this 
constitute  a  better  claim  to  exemption  from  rateability  in  the  parish  where  the 
property  lies  than  a  losing  occupation,  which,  it  is  quite  certain,  does  not  affect 
the  question  of  liability  at  all  ?  The  same  rule  must,  of  course,  apply  to  ever/ 
species  of  property. 

We  are,  therefore,  upon  the  whole,  of  opinion  that  the  buildings  so  held  by 
the  plaintifis  in  the  parish  of  St.  Philip  and  St.  Jacob  were  rateable  to  the  relief 
of  the  poor  of  that  parish ;  and  that  a  verdict,  according  to  the  leave  reserved, 
should  be  entered  for  the  defendants.     Verdict  to  be  entered  for  the  Defendants. 


*The  KING  v.  The  Churchwardens  of  DURSLEY.  [»10] 

Under  statute  69  G.  8,  c.  184,  s.  14,  churchwardeDS  cannot  raise  a  loan  on  the  credit  of 
the  chorcb-rates  to  pay  a  debt  for  repairs,  incurred  in  a  past  year. 

Tbe  loan  ought  to  be  raised  at  the  time  when  the  repairs  are  done,  and  the  laying  of 
rates  for  the  repayment  should  commence  immediately,  and  be  oontinned  so  as  to  pa/ 
off  the  debt  by  ten  annual  instalments. 
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Tn  Michaelmas  term,  1885;  R.  V.  Richards  obtained  a  rale  nisi  for  a  manda- 
mii8  to  the  cbarchwardcDS  of  Dursley,  Gloucestershire,  to  pay  Charles  Bruce 
Warner,  Esq.,  the  instalments  which  had  become  due  and  were  unpaid,  of  the 
sum  of  850^.  borrowed  under  the  provisions  of  stat.  59  G.  3,  o.  184,  and  of  the 
subsequent  acts  in  furtherance  of  the  same  object,  and  the  arrear  of  interest 
due  on  800/.,  part  of  the  said  sum;  or  to  raise  by  rate,  pursuant  to  the  said 
statute,  a  'sum  sufficient  for  that  purpose,  and  pay  the  same  to  the  said  C. 
B.  Warner.  The  affidavits  in  support  of  the  rule  contained  the  following 
statements : — 

In  1832,  Mr.  Warner  was  applied  to  by  Bloxsome  and  Hickes,  the  then 
churchwardens,  to  lend  them  850^  towards  defraying  the  expense  of  repairing 
the  parish  church ;  the  money  to  be  borrowed  and  raised  on  the  credit  of  the 
church-rates  according  to  the  above  statute  ]  and  he  lent  the  sum,  having  first 
ascertained  that  the  proper  consents  would  be  given.  Bloxsome  and  Hickes 
cave  him  a  deed  of  charge,  dated  February  27th,  1832,  the  recitals  of  which  he 
believed  to  be  true.  It  recited  that  the  vestrymen  of  Dursley,  deeming  it 
necessary,  in  the  years  1824,  5,  6,  that  certain  repairs  should  be  done  to  the 
church,  they  were  effected  at  the  expense  of  1585/. ;  that,  in  November,  1881, 
there  being  418/.  of  that  sum  unpaid,  a  vestry  was  held,  at  which  it  was  unani- 
r*ll1  ™^^^^7  resolved  that  68/.  should  be  ^raised  and  paid  in  part  of  that 
I-  -'  sum,  and  that  850/.  should  be  borrowed  and  raised  on  the  credit  of  the 
church-rates,  under  stat.  59  G.  8,  c.  184 ;  and  the  churchwardens  were  directed 
to  apply  to  the  bishop  and  incumbent  for  their  consents :  and  that  the  consents 
were  afterwards  given,  and  the  money  lent  by  Warner  on  condition  that  it 
should  be  repaid  by  annual  instalments  of  50/.  on  the  27th  of  February,  and 
five  per  cent,  interest  be  paid  half-yearly  on  August  27th,  and  February  27th. 
Bloxsome  and  Hickes  did  then,  by  that  deed,  as  churchwardens,  charge  the 
parish  of  Dursley  with  the  said  850/.,  and  with  the  repayment  thereof,  with 
interest,  according  to  the  above  terms ;  and  did  thereby,  in  pursuance  of  the 
above  act,  and  of  any  other  act  or  acts,  &c.,  declare,  ''  that  the  said  sum  of  850/., 
with  interest  thereon,  is,  and  shall  continue  to  be,  chargeable  and  charged  upon 
the  church-rates  now  raised  or  hereafter  to  be  raised  in  the  said  parish,  until 
the  said  sum  of  850/.,  together  with  the  interest,  is  fully  repaid  according  to  the 
terms  and  conditions  above  set  forth."  Nine  of  the  parishioners  (among  whom 
were  the  two  churchwardens)  also  gave  a  bond  as  a  collateral  security,  and 
thereby  severally  bound  themselves  to  make  good  each  a  ninth  part  of  the  350/., 
if  not  paid  out  of  the  rates,  or  of  such  parts  of  it  as  should  not  be  paid.  The 
instalment  of  1883  was  paid,  and  interest  down  to  August,  1884;  but  no 
further  payment  was  made,  though  the  churchwardens  were  applied  to  at 
variouB  times  down  to  July,  1885. 

In  opposition  to  the  rule.  Bishop,  one  of  the  churchwardens  for  the  current 
year,  deposed  that  many  of  the  rate-payers  had  determined  to  resist  payment  of 
r*121  *°^  ™*®  made  for  paying  off  the  sums  claimed  by  Warner,  *alleging  that 
I-  -^  the  churchwardens  of  1882  had  no  right  to  raise  money  in  that  year  for 
discharging  a  debt  incurred  by  new  pewing,  ornamenting,  and  beautifying  the 
church  in  1824  and  1825,  before  they  became  holders  of  property  in  the  parish ; 
and  likewise  that  the  expense  was  objectionable  as  not  having  been  incurred 
for  necessary  repairs.  Bishop  stated  that  the  parish  had  no  funds  in  hand ; 
and  that  the  debt  was  incurred  long  before  he  himself  was  a  resident  in  the 
parish.  In  February,  1888,  and  February,  1884,  Bloxsome  and  Hickes  were 
still  churchwardens :  Bishop  and  one  West  were  sworn  in  churobwardens  in 
May,  1884. 

Tketiyer  and  Btuiby  showed  cause  in  Easter  term,  1886.'  Any  point  that 
might  arise  from  the  change  of*^  churchwardens  since  1882,  is  waived  for  the 
purpose  of  this  argument.  By  stat.  59  G.  8,  c.  184,  s.  14,  it  is  enacted,  that 
it  shall  be  lawful  for  the  churchwardens  of  any  parish,  with  the  consent  of  the 

'  April  23d.    Before  Lord  Dikman,  G.  J.,  Littledals,  Pattbson,  and  Colsridob,  Js. 
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vestry,  and  of  the  Bishop  and  incumbent,  "  to  borrow  and  raise  upon  the  credit 
of  the  church-rates,  or  of  any  rates  uade  under  the  said  recited  act  or  this  act, 
of  any  such  parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for 
defraying  the  expense  of  repairing  any  churches  or  chapels ;  and  they  are  hereby 
empowered  and  required,  in  any  case  in  which  such  money  shall  have  been 
borrowed,  to  raise  by  rate  a  sum  sufficient  from  time  to  time  to  pay  the  interest 
of  the  money  so  borrowed,  and  not  less  than  ten  per  cent,  of  the  principal  sum 
borrowed,  out  of  the  produce  of  such  rates,  until  the  whole  of  the  money  so 
borrowed  shall  be  repaid.''  The  question  here  is,  whether  churchwardens, 
^having  ordered  repairs,  and  that  without  ascertaining  the  cost  at  the  r^io-i 
time,  may  borrow  money  on  the  credit  of  the  rates,  to  pay  for  such  ^  ^ 
repairs,  six  years  after  they  have  been  done  ?  The  eflPect  of  that  proceeding  is 
to  make  persons  liable  for  the  expense,  who  were  not  inhabitants  when  it  was 
incurred.  The  words  of  stat.  59  G.  3,  c.  134,  s.  14,  are  prospective,  enabling 
the  churchwardens  to  borrow  such  moneys  as  ^'shalfbe  necessary"  for  defraying 
the  expense  of  repairs.  The  proper  course  is,  that  they  should  first  ascertain 
the  amount  which  will  be  necessary,  then  borrow  the  money.  It  is  to  secure 
the  proper  performance  of  this,  that  the  statute  requires  the  consent  of  the  bishop 
and  incumbent  to  the  borrowing :  when  that  has  been  properly  done,  the  rate 
may  be  imposed  and  levied  without  any  further  consent.  This  view  of  the 
statute  is  consistent  with  the  decision  in  Rex  v.  The  Churchwardens  of  St.  Mary, 
Lambeth,  3  B.  &  Ad.  651,  on  stat.  58  G.  3,  c.  45.  [Coleridge,  J.  It  may  be 
very  necessary  to  ascertain  the  amount  which  will  be  wanted,  in  order  to  obtain 
the  requisite  consents.]  Besides,  it  is  a  rule  that  a  mandamus  does  not  lie 
where  parties  have  another  remedy ;  the  only  exception  is,  where  that  remedy 
would  not  be  equally  efficacious.  Rex  t;.  The  Severn  and  Wye  Railway  Company, 
2  B.  &  Aid.  646.  Here  the  remedy  upon  the  bond  given  as  a  collateral  security 
would  be  as  effectual  as  the  proceeding  by  mandamus.  [Coleridge,  J.  It  is 
not  a  remedy  available  against  the  rates.]  After  the  objection  made  by  many  of 
the  inhabitants,  the  churchwardens,  if  they  complied  with  such  a  mandamus  as  is 
here  suggested,  might  reasonably  fear  that  they  would  be  liable  to  an  action ; 
and  therefore  the  mandamus  ought  not  to  go ;  Rex  v.  Dyer,  2  A.  &  E.  606. 

*B.  V.  Richards,  contri^.  The  bond  gives  no  remedy  except  in  the  event  ^^  ^^ 
of  the  rates  failing.  The  fear  of  an  action  is  no  answer  to  such  an  appli-  L  ^ 
catiun  as  this,  unless  the  Court  see  that  it  is  a  well-grounded  fear.  The  real 
question  is,  whether  the  inhabitants  may  be  bound  by  a  deed  of  charge  for  a 
loan  raised  to  pay  for  repairs  appearing  by  such  deed  to  have  been  done  in  a  past 
year.  Inconveniences  may  be  suggested,  whether  the  mandamus  be  held  to  lie 
or  not.  But  the  object  of  stat.  59  O.  3,  c.  134  (which,  for  the  present  purpose, 
operates  in  extension  of  stat.  58  G.  3,  c.  45),  is  to  make  the  parish  a  quasi  cor- 
poration with  reference  to  debts  of  this  kind.  By  the  later  act  the  consents  of 
the  bishop  and  incumbent  are  required,  in  addition  to  that  of  the  vestry,  for 
borrowing  money  on  the  credit  of  the  church-rates  for  the  purpose  of  repairs.  If 
the  consenting  parties,  in  their  discretion,  allow  the  loan,  as  requisite  for  the 
purpose  of  repairs,  the  rate  may  be  made  to  meet  such  loan ;  and  it  cannot  be 
maintained  that  the  lender  is  bound  at  his  peril  to  see  that  the  rates  are  from  time 
to  time  properly  appropriated.  The  fourteenth  section  of  the  latter  statute  is  very 
strongly  expressed ;  the  words  ''  such  sum  or  sums  of  money  as  shall  be  necessary 
for  defraying  the  expense  of  repairing  any  churches  or  chapels"  may  refer  either 
to  bygone  or  to  future  expenses.  At  least  the  application  is  so  far  reasonable, 
that  a  mandamus  ought  to  go,  in  order  that  the  point  may  be  discussed  on  the 
return.  No  case  appears  to  touch  upon  the  subject,  except  Rex  v.  The  Church- 
wardens of  St.  Mary,  Lambeth,  3  B.  &;  Ad.  651,  which,  as  far  as  it  applies,  is 
in  favor  of  this  rule.  Cur.  adv.  vulL 

'''Lord  Denman,  C.  J.  in  the  same  term,  May  6th;  delivered  the  judg-  1^15-1 
ment  of  the  Court.  ••      -* 

After  stating  the  nature  of  the  application,  his  Lordship  said :    It  appeared. 
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among  other  facts,  that  the  repairs  in  question  had  been  done  in  the  years  1824, 
1825,  and  1826,  at  an  expense  of  1585^. ;  that  in  1832,  the  sum  of  350/.  re- 
naining  unpaid,  the  applicant  had  been  asked  to  lend  that  sum,  and  had  done 
80,  receiving  a  deed  of  charge,  regular  in  form,  and  with  the  necessary  consent 
of  the  bishop,  incumbent,  and  vestry.  One  instalment  of  the  principal  and  in- 
terest had  been  paid  in  1833,  and  the  interest  to  August,  1834. 

It  was  objected,  on  showing  cause,  that  the  section  in  question  ^59  Or.  3,  c. 
134,  8. 14)  does  not  authorize  the  borrowing  money  and  charging  the  rates  re- 
trospectively. We  have  considered  this  objection  ;  and  although  the  words  of 
the  statute  are  in  this  respect  general,  we  are  of  opinion  that  it  must  preyail. 

It  is  a  general  rule  with  respect  to  parish  rates,  founded  on  obvious  princi- 
ples )f  policy  and  justice,  that  they  are  not  to  be  made  retrospectively.  The 
payers  being  a  fluctuating  body,  nothing,  generally  speaking,  is.  more  just,  or 
more  ikely  to  conduce  to  economy,  than  to  hold  that  they  who  create  a  charge 
shall  themselves  bear  it.  The  statute  has,  to  a  certain  extent,  modified  this 
general  rule ;  and  the  churchwardens  are  authorized,  with  the  sanction  of  the 
vestry,  bishop,  and  incumbent,  to  borrow  on  the  credit  of  the  rates,  such  sum 
of  money  as  shall  be  necessary  for  defraying  the  expense  of  repairing  the 
church :  and  they  are  then  empowered  and  required  to  raise,  by  rate,  a  sum 
r^lfil  ^^^^®°^  ^^^°^  ^^^  ^  ^^^^  ^0  P^y  ^^^  interest,  and  not  less  "^than  10  per 
'-  -^  cent,  of  the  principal,  until  the  whole  of  the  money  so  borrowed  shall  be 
repaid. 

It  appears  to  us  that  all  these  provisions  point  clearly  to  the  limits  of  de- 
parture from  the  general  principle  above  stated.  The  consent  of  the  incumbent 
and  bishop  appear  to  have  been  thought  necessary,  in  order  to  see  that  the  re- 
pairs should  be  of  that  onerous  and  yet  permanent  nature  which  might  properly 
be  thrown  it  part  on  the  payers  of  succeeding  years.  Their  consent,  and  that 
of  the  vestry  have  the  effect  also  of  securing  the  parish  from  an  improvident 
outlay :  and,  finally,  the  provision  that  the  principal  and  interest  shall  be  paid 
in  ten  instalments,  which  ought  in  our  opinion  to  be  annual,  secures  the  partici- 
pation of  the  existing  rate-payers  in  the  discharge  of  the  loan,  and  prevents  it 
from  becoming  a  burden  at  any  indefinite  period  on  their  successors. 

These  obvious  purposes  of  the  act,  so  necessary  to  prevent  abuses  of  the 
power  given  by  it,  can  only  be  secured  by  an  adherence  to  the  general  rule  stated 
above,  in  all  particulars  not  specially  provided  for  by  the  clause.  We  are  there- 
fore  of  opinion  that  the  rate  now  sought  to  be  imposed  would  not  be  authorized 
by  the  statute,  and  of  course  that  the  present  rule  must  be  discharged. 

Rule  discharged. 


[*17]    *The  KING  v.  The  Principal  and  Antients  of  BARNARD'S  INN. 

Rule  for  a  mandamus  to  the  Principal  and  Antients  of  Barnard's  Inn  to  admit  an  at- 
torney into  the  society,  discharged,  it  not  appearing  that  this  Court  had  the  requisite 
authority  over  the  Inn. 

A  RULE  was  obtained  in  Trinity  term,  1835,  calling  upon  the  Principal  and 
Antients  of  the  Society  of  Barnard's  Inn,  in  the  city  of  London,  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  them  to  admit  William  Gresham, 
gentleman,  a  member  of  that  society. 

The  affidavit  of  Mr.  Gresham,  on  which  the  rule  was  obtained,  stated  that  he 
was  an  attorney  of  this  Court,  and  of  the  Court  of  Common  Pleas,  and  a  soli- 
citor in  Chancery,  and  had  been  some  years  resident  in  Barnard's  Inn.  That, 
«  by  an^order  made  in  the  reign  of  the  late  Queen  Elizabeth,  entitled.  Orders  neces- 
sary for  the  government  of  the  Inns  of  Court,  established  by  commandment  of 
the  Queen's  Majesty,  with  the  advice  of  her  Privy  Council,  and  the  Justices  of 
her  Bench,  and  the  Common  Pleas,  in  Easter  term,  in  the  sixteenth  year  of  the 
reign  of  the  said  Queen,  the  reformation  and  order  for  the  Inns  of  Chancery  is 
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referred  to  tbe  consideration  of  the  Benchers  of  the  Houses  of  Court,  whereto 
they  are  belonging;  wherein  they  are  to  use  the  advice  and  assistance  of  the 
Justices  of  the  Courts  at  Westminster,  and  thereof  to  make  a  certificate  to  tbe 
Privy  Council  at  the  second'sitting  the  next  term  in  the  Star  Chamber ;  and 
which  said  order  is  signed  by  the  then  members  of  the  Privy  Council,"  Dngd. 
Orig.  312,  3d  ed.  That  in  86  &  38  Eliz.  and  12  Ja.  1,  (see  Dugd.  Orig.  313, 
314, 316,  317, 3d  ed.),  *order8  were  made  by  the  Crown  with  the  advice  p^|Q-i 
and  assistance  of  the  Privy  Council  and  all  the  Judges,  for  the  regulation  ^  ^ 
and  ordering  of  the  said  Inns  of  Court  and  Chancery ;  and  that  particularly, 
"by  en  order,  Dugd.  Orig.  317,  8d  ed.,  made"  12  Ja.  1,  "reciting,  For  that 
there  may  be  great  abuse  in  the  lodging  and  harboring  of  ill  subjects,  or  dan- 
gerous persons  in  the  said  Inns  of  Court  and  Chancery,  being  privileged  and  ex- 
empted places :  it  is  therefore  ordered,  that  there  be  general  searches  in  every 
house  of  Court  and  Chancery  twice  every  Michaelmas  term." 

And  that,  "by  an  order  made"  15  April,  6  Car.  l,Dugd.  Orig.  320, 8d  ed., 
"  by  the  Lord  Keeper  of  the  Great  Seal  of  England,  and  all  the  Judges  of  both 
Benches,  and  Barons  of  the  Exchequer,  by  command  of  the  King's  ^lajesty's 
most  honorable  Privy  Council,  for  the  government  of  the  Inns  of  Court  and 
Chancery,  it  is  ordered  that  the  Inns  of  Chancery  shall  hold  their  government 
subordinate  to  the  Benchers  of  the  Inns  of  Court  unto  which  they  belong :  and 
in  case  any  attorney,  clerk,  or  officer  of  any  Court  of  Justice,  being  of  any  of 
the  Inns  of  Chancery,  shall  withstand  the  direction  given  by  the  Benchers  of 
Court,  upon  complaint  thereof  to  the  Judges  of  the  Court  in  which  he  shall  serve, 
he  shall  be  severely  punished ;  either  by  forejudging  from  the  Court,  or  other- 
wise, as  the  case  shall  deserve."  And  it  is  further  ordered,  "  that  the  Benchers 
of  every  Inn  of  Court  cause  the  Inns  of  Chancery  to  be  surveyed ;  that  there 
may  be  a  competent  number  of  chambers  for  students;  and  that  once  a  year  an 
exact  survey  be  taken,  that  the  chambers  allotted  for  that  purpose  be  accordingly 
employed." 

'''It  was  further  stated,  that  John  Baines,  principal  of  Barnard's  ^  ^-^q  -i 
Inn,  and  a  clerk  in  the  Six  Clerks'  Office,  in  Hilary  term,  1828,  in  a  L  ^ 
cause  in  this  Court  between  one  Baker,  plaintiff,  and  the  said  John  Baines, 
defendant,^  "  did,  as  defendant  in  the  said  cause,  allege  and  plead  that  Bar- 
nard's Inn  was  inhabited  by  a  society  known  by  the  name  of  the  Society  of 
Barnard's  Inn,  theretofore  lawfully  constituted  as  one  of  the  Inns  of  Court  of 
Chancery,  and  had  from  time  immemorial  had  certain  rights  and  privileges 
which  he,  the  said  John  Baines,  then  claimed  on  behalf  of  such  society." 

Also  that,  by  several  orders  of  this  Court,  and  particularly  by  certain  rules 
of  Court  made  in  Michaelmas  term,  1654,  and  Michaelmas  term,  1704,*  it  was 

1  Baker  v.  Baines.     See  5  B.  &  C.  24,  note  (a). 

>  Rules  and  Orders  of  the  Court  of  King's  Bench,  pp.  19,  97:  ed.  by  Peacock,  1811. 
The  rule  of  Mich.  1664  is,  <*That  all  officers  and  attorneys  of  this  Court  be  admitted 
of  some  Inn  of  Court  or  Chancery,  by  the  beginning  of  Hilary  term  next,  or  in  the  same 
term  wherein  they  shall  be  admitted  officers  or  attorneys,  and  be  in  Commons  one  week 
in  every  term,  and  take  chambers  there ;  or  in  case  that  cannot  be  conveniently  done, 
yet  to  take  chambers  or  dwellings  in  some  convenient  places,  and  leave  notice  with  the 
butler  where  their  chambers  or  habitations  are,  under  pain  of  being  put  out  of  the  roll 
of  attorneys."  The  rule  of  1704  has  the  following  preamble: — **  Whereas  direra  com- 
plaints have  been  made  to  us,  that  many  attorneys  and  clerks  of  the  seyeral  Courts  at 
Westminster  are  not  admitted  in  any  of  the  Inns  of  Court  or  Chancery,  according  to 
ancient  course  and  usage,  by  which  they  might  be  resorted  to,  and  business  of  law  better 
managed,  to  the  greater  ease  of  the  Queen's  subjects ;  the  neglect  whereof  is  to  the 
great  detriment  and  decay  of  the  societies  of  the  law,  and  divers  inconveniencies  do 
thereupon  daily  happen ;  for  the  prevention  whereof,  and  to  establish  a  remedy  for  the 
same,  It  is  ordered,"  that  all  attorneys,  &c.,  shall  procure  themselves  to  be  admitted, 
&c.  (as  in  the  text,  p.  20),  "before  the  end  of  Trinity  term  now  next  ensuing,  and  take 
chambers  there  (if  conveniently  they  may  be  had),  else  that  they  take  lodgings  in  eome 
convenient  place  near  the  said  Inns,  and  leave  notice  in  writing  with  the  butler  or  por- 
ter of  such  Inn  whereof  they  are  admitted,  where  their  lodgings  or  habitations  are, 
except  such  persons  as  are,  or  shall  be  hereafter,  inhabitants  or  housekeepers  in  Lon- 
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r  ^0 1  '^^'^^^^  ^J  ^^^  Judges  of  the  several  eoarts  of  Qaeen's  Bench  and 
L  J  Common  Pleas,  and  the  Barons  of  the  Exchequer  at  Westminster, 
That  all  attorneys  and  clerks  of  the  said  courts,  not  already  admitted  into  one 
of  the  Inns  of  Court  or  Chancery,  shall  procure  themselves  to  be  admitted  into 
one  of  the  said  Inns  of  Court  (if  those  honorable  societies  will  admit  them), 
or  into  one  of  the  Inns  of  Chancery."  And  that  the  deponent  was  informed 
and  believed  that,  ''  by  the  recent  orders  of  some  or  all  of  the  Inns  of  Court, 
BD  attorney  or  solicitor,  while  he  is  on  the  Eolls  of  any  of  the  Courts  at  West- 
minster, is  not  admissible  of  such  Inns  of  Court ;  but  such  orders  do  not  extend 
to  the  Inns  of  Chancery. 

It  was  then  stated  that,  on  March  13,  1882,  Mr.  Gresham  wrote  to  Mr. 
Baines,  the  principal,  expressing  his  desire  to  become  a  member,  and  offering  to 
give  the  customary  bond,  and  in  other  respects  conform  to  the  regulations  of 
the  society.  The  society  refused  compliance.  In  August,  1832,  Mr.  Gresham, 
being  then  resident  in  the  Inn,  renewed  the  application,  presenting  testimonials 
of  his  fitness.  Compliance  was  refused.  In  cfanuary,  1834,  he  again  applied, 
requiring  that,  in  the  event  of  non-compliance,  the  society  would  certify  the 
refusal,  and  the  grounds  of  it,  in  order  that  he  might  appeal  to  the  visitors  of 
r  M-i  -I  the  Inn  or  proceed  otherwise,  *as  advised.  Admission  was  not  granted, 
1-  -^  nor  any  statement  furnished.  The  principal  and  secretary  informed 
Mr.  Qresham  that  there  was  no  objection  to  hiB  character  or  fitness;  but 
Aiocording  to  Gresham's  affidavit)  Mr.  Baines,  the  principal,  stated  to  him  that 
the  society  was  full,  and  no  other  members  could  be  admitted. 

The  affidavit  went  into  further  statements  as  to  the  admission  of  another 
person  subsequently  to  Gresham's  application ;  the  funds  of  the  society,  and 
the  disposal  of  them;  the  persons  who  were  members,  and  the  manner  in 
which  the  chambers  were  occupied.  And  it  then  stated,  that  Mr.  Gresham, 
eoneeiving  that  the  society  of  Gray's  Inn  might,  as  visitors  of  Barnard's  Inn, 
exercise  their  visitatorial  power  as  to  his  admission,  lately  presented  to  the 
members  of  the  Bench  of  Gray's  Inn  a  memorial,  praying  that  they  would 
undertake  such  inquiry  as  should  seem  meet,  or  would  take  such  other  steps 
as  should  seem  best  calculated  to  promote  the  ends  of  justice,  so  that  deponent 
might  be  admitted  a  member  of  Barnard's  Inn.  The  Benchers  of  Gray's  Inn 
appointed  a  day  for  hearing,  and  caused  a  copy  of  the  memorial  to  be  served  on 
^e  Principal  and  Antients  of  Barnard's  Inn.  No  one  attended  on  their  be- 
half. Mr.  Gresham  was  heard,  and  the  Benchers  afterwards  informed  him, 
by  their  treasurer,  that  they  had  ^'caused  search  to  be  made  for  precedents, 
but  none  had  been  found  which,  in  the  opinion  of  the  said  Benchers,  sufficiently 
bore  upon  the  case  of  deponent ;  and  that,  in  consideration  of  all  the  circum- 
Btances,  they,  the  said  Benchers,  declined  interfering  in  the  matter  of  the  said 
memorial." 

The  affidavit  finally  stated  that  the  said  John  Baines  now  was  and  acted  as 
r  *^9. 1  P^D^^^P^^  ^^  Barnard's  Inn,  and  that  ^certain  other  persons  named  were 
^  -^  antients :  and  that,  unless  this  Court  would  interfere,  the  deponent  had 
no  means  of  procuring  the  observance  of  the  said  rules  of  Court  by  the  society, 
nor  any  mode  of  obtaining  admission. 

In  opposition  to  the  rule,  affidavits  were  put  in,  sworn  by  the  present  princi- 
pal, Mr.  Baines,  and  the  late  principal,  stating:  ''That  the  said  society"  (of 
Barnard's  Inn)  "  is  a  voluntary  society,  and  has,  as  deponents  believe,  existed 
for  several  centuries."  That  the  said  society  is  composed  of  a  principal,  an- 
tiente,  and  companions ;  and  that  the  number  of  such  antients  and  companions 

don,  Westminster,  Soathwark,  or  the  saburbe  thereof,  and  liberty  of  the  tower  of  London, 
and  St.  Catharine's  there,  and  such  who  are  sworn  attorneys  of  Courts  within  the  said 
cities,  towns,  and  Hberties.'' 

See  also  the  Rules  (and  introductory  recitals)  C.  B.  Mich.  29  Car.  2,  and  Mich.  86 
Car.  2,  Rules  and  Orders  of  the  Court  of  Common  Pleas,  ed.  by  Peacock,  pp.  63,  69. 

And  the  Rule,  Hil.  8  G.  8,  K.  B.;  Rules  and  Orders  of  E.  B.,  ed.  by  Short,  1822,  p. 
28:  1  Tidd,  72,  9th  ed. 
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has  from  time  to  time  varied  according  to  the  will  and  discretion  of  the  said 
principal  and  antients.  That  the  principal  and  antients  of  the  said  society,  or 
the  majority  thereof,  have  alone  the  conduct,  management,  and  control  thereof 
and  alone  make,  and  have,  as  the  deponents  believe,  since  the  existence  of  the 
same  made,  all  the  rules,  orders,  and  regulations  relating  to  the  said  society, 
the  election  of  the  antients  and  companions  or  members,  and  all  other  matters 
connected  therewith.  '*That  no  person  is  nor  ever  has,  as  deponents  belic?e, 
been  admitted  a  member  or  companion  of  the  said  society,  without  having  been 
first  proposed  by  an  antient,  and  seconded  by  another  antient,  and  elected  by 
the  majority  of  the  said  antients.  And  these  deponents  have  never  heard,  nor 
do  they  believe,  that  any  person  or  persons  has  or  have  been  elected  a  member 
of  the  said  society  in  any  other  manner.''  And  they  added  that  Gresham 
never  had  been  so  proposed,  seconded,  or  elected.  That  the  property  of  the 
society  (with  a  trifling  exception)  consists  of  premises,  holden  under  a  lease  for 
forty  years,  granted  by  the  dean  and  chapter  of  Lincoln  to  the  principal  for 
the  time  being,  ^in  trust  for  himself  and  the  antients,  such  lease  being  p  ^.^q  i 
renewable  every  fourteen  years  on  payment  of  a  fine  varying  from  time  L  -' 
to  time  in  amount ;  and  which  fine  had,  sometimes,  when  the  society's  funds 
were  insufficient,  been  provided  for  by  loans  from  the  antients'  private  funds. 
That  it  was  at  this  time  necessary  to  renew  the  lease  :  that  (from  circumstances 
which  were  stated)  it  was  'doubtful  whether  the  lease  would  be  renewed,  and 
that,  if  it  were,  there  were  not  sufficient  funds  of  the  society  to  pay  the  fine. 
Mr.  Baines  denied  having  stated  to  Mr.  Gresham  that  the  society  was  full. 

Another  affidavit  was  put  in,  in  opposition  to  the  rule,  stating  that  William 
Gresham,  who  was  believed  to  be  the  party  now  applying,  was  admitted  a 
member  of  Gray*s  Inn  on  the  26th  of  January,  1835,  and  was  still  a  member.^ 

Sir  W,  W,  Folletl  showed  cause  in  the  present  term.'  There  is  no  instance 
of  an  application  like  this,  except  Rex  v.  The  Benchers  of  Gray's  Inn,  1  Dong. 
353,  and  Rex  v.  The  Benchers  of  Lincoln's  Inn,  4  B.  &  C.  855.  In  the  first 
of  those  cases  a  mandamus  to  call  to  the  bar  was  refused,  on  the  ground  that 
the  Inns  of  Court  were  voluntary  societies,  governed  by  their  own  rules,  and 
subject  only  to  the  control  of  the  Judges  as  visitors.  In  the  second,  this  Court 
refused  a  mandamus  to  admit  into  the  society,  holding  that  there  was  not  an 
inchoate  right  in  the  king's  subjects  generally  to  be  admitted  into  such  bodies. 
So  the  Court  has  refused  a  mandamus  to  a  corporation  to  admit  an  inhabitant 
of  the  borough  to  be  a  free  ^burgess,  where  the  claimant  did  not  show  p  ^^  -i 
an  inchoate  right.^  The  rules  of  1654  and  1704,  supposing  that  they  t-  "  -^ 
had  nofe  fallen  into  disuse,  only  require  attorneys  to  be  admitted  into  one  of 
the  Inns  of  Court  or  Inns  of  Chancery.  They  furnish  no  ground  for  comiog 
to  this  Inn  in  particular.  [Coleridge,  J.  That  would  be  an  argument  for 
every  Inn  in  turn.]  It  shows  that  a  party,  to  make  this  claim,  ought  to  have 
an  inchoate  right  of  admission  at  some  particular  Inn.  Barnard's  Inn  is  a 
voluntary  society,  governed  by  its  own  rules  as  to  the  admission  of  members; 
and  Mr.  Gresham  has  not  brought  himself  within  those  rules  :  there  is  nothing 
to  show  that  this  Court  can  interpose.  The  case  of  a  party  wishing  to  enter 
himself  of  an  Inn  for  the  purpose  of  being  called  to  the  bar  is  much  stronger 
than  the  present.  There  the  admission  is  clearly  necessary  to  the  call ;  yet,  if 
it  be  refused,  the  Court  will  not  interfere.  [Coleridge,  J.  Do  you  admit 
that  there  is  a  control  anywhere,  over  the  Inn?]  This  Court  has  none;  and 
perhaps  it  could  not  be  ascertained  that  there  is  any.  Rex  v,  Allen,  5  B.  & 
Ad.  984,  shows  the  difficulty  of  proving  the  existence  of  such  a  control ;  and 
by  the  judgments  delivered  in  Rex  v.  The  Benchers  of  Lincoln's  Inn,  4  B.  &  C. 

1  A  formal  objection  was  taken  to  this  affidavit  when  it  was  first  adverted  to  in  show- 
ing caase,  viz.,  that  the  deponent  gave  no  addresser  addition,  but  that  of  **  Steward  of 
the  Society  of  Qray's  Inn."    No  farther  allasion  was  made  to  the  affidavit 

>  April  22.    Before  Lore  Drnman,  C.  J.,  Littlbdalb,  Pattbson,  and  Oolibidgx,  Ji. 

'  See  Rex  v.  Mayor  of  West  Looe,  3  B.  &  C.  677. 
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855,  it  appears  that  there  is  none  for  the  present  purpose.  [Littlebale,  J. 
In  the  rale  of  4  Ann.^  ante,  p.  20,  the  words  ''  if  those  honorable  societies 
will  admit  them,"  are  introduced  after  mentioning  the  Inns  of  Court,  but  not 
after  the  mention  of  the  Inns  of  Chancery.]  It  does  not  appear  that  the 
Judges  had  a  right  to  make  rules  which  should  oblige  any  of  the  Inns  to  re- 
ceive members.  These  rules  have  not  been  formally  rescinded;  but  they  refer 
r  *2^  -1  to  a  state  of  things  quite  different  from  that  which  *has  existed  since 
I-  ^  the  admission  of  attorneys  has  been  regulated  by  statute.  The  rules 
are  not  evidence  that  the  Courts  had  the  power  of  compelling  the  Inns  to  re- 
ceive ;  nor  even  that  they  assumed  such  a  power.  It  has  long  been  an  esta- 
blished rale  of  the  Courts  that  no  person  shall  be  admitted  to  the  bar  who  is 
not  a  member  of  an  Inn ;  yet  the  Courts  will  not  compel  the  Inn  to  call  a 
person  who  is  a  member :  the  only  resort  is  to  the  twelve  Judges.  Here,  if 
there  is  any  resort,  by  appeal,  to  the  twelve  Judges,  or  to  any  particular  Inn, 
that  is  the  course  to  be  adopted.  In  Bex  v.  The  Benchers  of  Lincoln's  Inn, 
4  B.  &  C.  858,  Lord  Tenterden  says,  <<  It  is  trae,  that  the  twelve  Judges  are 
the  visitors  of  the  Inns  of  Court,  but  in  that  character  they  have  jurisdiction 
only  over  actually  admitted  members."  ''  It  has  been  argaed,  that  every  indi- 
vidual has  prim&  facie  an  inchoate  right  to  be  a  member  of  one  of  these  societies, 
for  the  purpose  of  qualifying  himself  to  practise  as  a  barrister."  <<  It  might  as 
well  be  said  that  every  individual  had  an  inchoate  right  to  be  admitted  a  mem- 
ber of  a  college,  in  either  of  the  universities,  or  of  the  College  of  Physicians,  or 
any  other  establishment  of  that  nature."  It  has  been  suggested  here,  from  the 
Bench,  that  to  ask  what  right  the  party  had  to  be  admitted  of  the  particular 
Inn  would  furnish  an  answer  for  every  Inn  in  turn.  But  the  same  observation 
might  be  made  if  the  question  were  asked  as  to  admission  into  a  college  in  one 
of  the  universities.  And  a  person  must  have  a  degree  from  one  of  the  univer- 
sities, to  practise  in  the  Ecclesiastical  Courts,  or  to  be  a  member  of  the  Col- 
lege of  Physicians.  There  is  nothing  to  distinguish  this  case  from  that  of 
r  *28  1  ^^^^^  ^^^^  which  are  voluntary  societies.  The  question  is,  ^whether 
L  -■  the  party  has  any  inchoate  right  to  be  a  member  of  the  particular  society. 
ReUi/  and  Kennedy,  contrd.  The  Court  will  at  all  events  not  decide  so  im- 
portant question  as  this  on  affidavits.  The  origin  of  these  bodies,  and  the  sys- 
tem upon  which  they  were  at  first  regulated,  is  at  present  obscure.  Some  histo- 
rical illustration  of  them  is  found  in  Fortescue  de  Laudibus  Legum  Angliae,  c. 
49,  and  in  Mr.  Amos's  notes ;  and  in  the  introduction  to  8  Bep.  p.  xxxvi.  £d. 
Thorn,  and  Fr.  1826.  It  is  contended  on  the  other  side  that  the  Inns  are  volun- 
tary societies,  bound  by  no  rules  but  of  their  own  making.  If  so,  the  interfe- 
Knoe  of  the  King,  Lord  Keeper,  Privy  Council,  and  Judges,  by  the  rules  which 
have  been  cited,  was  illegal.  But  those  rules  must  be  considered  as  evidence 
that  the  Inns  were  once  subject  to  the  jurisdiction  of  the  superior  Courts  and 
the  orders  of  the  Judges,  and  that  there  must  have  been  a  control  to  which  the 
societies  were  subject  if  they  departed  from  those  rules.  The  order  of  12  Ja.  1 
directs  a  general  search  in  the  Inns  every  Michaelmas  term.  Would  that 
search  have  been  a  trespass  1  And  can  it  be  supposed  that,  by  the  rules  of  1654 
mnd  1704,  attorneys  were  called  upon  to  perform  that  which  did  not  lie  in  their 
power  ?  It  is  trae  that,  in  the  rale  of  1704,  the  order  for  obtaining  admission 
into  the  Inns  of  Court  is  qualified  by  the  words  ''  if  those  honorable  societies 
will  admit  them';"  but  there  is  no  such  qualification  as  to  the  Inns  of  Chancery 
in  this  rale ;  and  perhaps,  when  the  rules  were  made,  a  distinction  may  have 
been  intentionally  drawn  between  the  Inns  of  Court  and  those  of  Chancery. 
r*271  [^^^^^^^1  ^'  ^°  ^^®  ^l^B  of  *1654,ant^,  p.  19,  note  (6),  there  is  no 
*-  '■  qualification  as  to  either  class  of  Inns.  Littledals,  J.  If  the  rules 
were  strictly  binding,  attorneys  in  all  parts  of  the  kingdom  would  be  obliged  to 
procure  admission,  and  take  chambers  in  the  Inns.]  It  is  trae  that  the  rules 
have  fallen  into  disuse,  and  that  many  attoraeys  are  not  members  of  the  Inns, 
probably  from  the  great  increase  of  attoraeys  without  a  corresponding  increase 
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in  the  number  of  Inns :  still  tlie  rules  are  not  repealed  by  the  statutes  passed 
since  they  were  framed;  and  they  are  evidence,  at  least,  of  the  constitution  and 
duties  of  the  several  societies.  And  there  are  regulations  affecting  attorneys, 
contemporaneous  with  that  of  1704  now  in  question,  which  are  not  interfered 
with  by  the  statutes.  It  is  asked,  why  a  mandamus  should  be  directed  to  Bar- 
nard's Inn  in  particular?  But  it  is  sufficient  if  a  party,  having  right,  makes  his 
claim  as  to  any  Inn.  [Lord  Denman,  C.  J.  In  Hex  v.  The  Bishop  of  LondoD, 
13  East,  419,  a  rule  nisi  for  a  mandamus  to  the  Bishop  to  license  a  lecturer 
was  refused  because,  the  Archbishop  of  Canterbury  had  authority  to  license 
as  well  as  the  Bishop,  and  application  had  been  made  to  the  Bishop  only.] 
The  plea  put  in  by  Mr.  Baines,  in  Baker  v,  Baines,  ant^,  page  19,  is 
inconsistent  with  the  assertion  that  this  is  a  mere  voluntary  society.  [Lord 
Denman,  C.  J.  The  plea  is  onlv  that  Barnard's  Inn  is  lawfully  constituted  as 
one  of  the  Inns  of  Chancery,  and  having  certain  immemorial  rights.  There  is 
no  denial  of  its  being  a  voluntary  association.]  Our.  adv.  vuU. 

Lord  Denman,  C.  J.  on  the  following  day  (April  28d)  delivered  judgment  as 
follows : — ^We  have  looked  into  the  authorities,  but  find  nothing  upon  which 
this  *case  can  be  decided.  We  are  therefore  confined  to  the  matter  ap-  r^ogi 
pearing  on  the  affidavits;  and  in  them  we  see  nothing  that  gives  us  autho-  L  "  J 
rity  to  interfere.     The  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


OWEN  and  WISH  v.  BODY  and  GRIFFITHS. 

An  assigninentio  trustees  for  the  benefit  of  all  creditors  who  may  execute  the  deed,  is 
not  valid  as  against  creditors  who  do  not  execute,  if  it  authoriie  the  trustees  to  eany 
on  the  debtor's  trade,  and  contain  such  terms  that  the  creditors  subscribing  would 
become  partners  in  the  business. 

The  trade  in  question  being  that  of  an  hotel  keeper,  it  is  no  objection  to  such  an  assign- 
ment that  the  debtor,  when  it  was  executed,  had  not  a  license  for  retailing  excise- 
able  liquors ;  there  being  no  evidence  that  the  trustees  contemplated  selling,  or  in 
fact  sold,  any  liquors  without  such  license,  and  a  lioene  shaving  been  procund  two 
days  after  the  execution  of  the  deed. 

This  was  a  feigned  issue  directed  by  the  Court  under  the  Interpleader  Act, 
1  and  2  W.  4,  c.  58.  The  question  stated  in  the  pleadings  as  having  arisen 
between  the  parties  was,  whether  the  defendants  or  either  of  them  were  hin- 
dered or  precluded  by  the  indenture  after  mentioned,  and  by  the  circumstances 
of  the  case,  which  were  stated  in  the  declaration  (but  which  it  is  unnecessary 
to  detail  here),  from  levying  execution  upon  certain  goods  in  that  indenture 
mentioned.  The  plaintiffs  alleged  that  the  defendants  were  hindered  and  pre- 
cluded, &c. ;  which  the  defendants  traversed. 

On  the  trial  before  Patte80n,  J.,  at  the  Exeter  Spring  assizes,  1835,  it 
appeared  that,  on  the  6th  of  November,  1884,  Joseph  Marchetti,  being  indebted 
to  the  defendants  and  other  persons,  executed  an  assignment  for  the  benefit  of 
his  creditors. 

The  assignment  was  by  indenture  of  the  above  date,  between  Marchetti  of 
the  first  part,  the  plaintiffs  of  the  second  part,  and  the  several  other  persoDS 
whose  hands  and  seals  were  thereunto  subscribed,  being  creditors  of  Marchetti, 
of  the  third  part.  It  recited  that  Marchetti  had  for  several  years  carried  on 
the  business  of  an  inn-keeper  and  lodging-house  keeper,  at  Torquay ;  that  seve- 
ral '''judgments  had  been  obtained  against  him,  and  writs  of  fi.  fa.,  there-  ^t^^ 
upon  issued,  were  then  depending,  at  the  suit  of  the  several  persons,  ^  ^ 
and  for  the  several  sums  after  mentioned  (four  of  the  debts,  with  the  names  of 
the  creditors,  not  including  any  of  the  present  plaintiffs  or  defendants,  were 
then  mentioned) ;  and  that  the  said  writs  of  fi.  fa.  were  then  in  process  and 
execution  :  That  Marchetti,  being  unable  to  pay  the  said  debts,  had  requested 
the  plaintiffs  to  pay  off  the  same,  and  had  proposed  and  agreed  to  assign  over 
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to  (hem  all  his  estate  and  effects  upon  the  trusts  after  mentioned,  to  secure 
repayment  to  them  of  the  said  debts,  and  for  the  purpose  of  paying  all  his 
creditors :  And  that  the  plaintiffs  had  examined  the  affairs,  and  agreed  to  under* 
take  the  trust,  and  had  accordingly  paid  certain  sums,  amounting  together  to 
155/.,  in  satisfaction  of  the  above  four  debts,  and  costs.  Then  followed  an 
assignment  by  Marchetti  to  the  plaintiffs,  their  executors,  &c.,  for  the  purposes 
of  the  deed,  and  of  all  his  leasehold  estate,  household  goods,  stock  in  trade^ 
debts,  &c.,  estate  and  effects  whatsocTer,  with  power  to  enter  into  his  dwelling- 
houses  and  premises,  and  to  use  and  take  possession  of  the  goods,  &c. :  Haben- 
dum to  the  plaintiffs,  their  executors,  &c.,  upon  trust  that  they  should,  with 
all  convenient  speed,  in  such  manner,  at  such  time  or  times,  and  on  such  terms, 
as  they  should  think  most  advantageous,  sell  the  goods  and  chattels,  and  get 
in  the  debts :  And  further  that  the  plaintiffs,  or  the  survivor  of  them,  his  exe- 
cutors, &c.,  *' shall  and  do,  so  long  as  they  or  he  shall  think  it  most  desirable 
and  advantageous  so  to  do,  continue  and  carry  on  the  business  of  the  said  Jo- 
seph Marchetti,  in  and  upon  the  dwelling-house  and  premises  of  the  said  J.  M., 
p^oA-1  in  their  or  his  names  or  name  or  '^'otherwise ;  and  shall  and  do  pay  and 
^  ^  Apply  the  moneys  to  arise  and  be  produced  by  and  from  the  ways  and 
means  aforesaid,  in  the  first  place  in  and  towards''  (paying  the  costs  of  these 
presents,  and  carrying  the  trusts  thereof  into  execution) ;  '<  and  in  the  next 
place  shall  and  do  retain  and  pay  unto  themselves,  their  executors,''.  &c.,  '^  the 
said  sum  of  155/.  so  paid  by  them,  the  said  William  Purchase  Owen  and  Wil- 
liam W^ish,  as  aforesaid,  with  interest,"  &c. ;  <'  and  in  the  next  place  shall  and 
do  pay  and  satisfy  all  such  sums  of  money  as,  in  their  or  his  judgment,  shall  be 
necessary  to  be  paid,  laid  out,  or  expended,  for  rent,  taxes,  wages,  insurance,  or 
otherwise,  in  the  continuing  and  carrying  on  the  business  of  the  s^d  J.  M.,  and 
in  maintaining  and  keeping  up  the  stock  in  trade  by  purchasing  horses,  carriages^ 
and  other  articles  and  things,  and  shall  and  do  pay  the  surplus  of  such  money 
so  to  arise  and  be  received  as  aforesaid,  unto  and  amongst  themselves  the  said 
W.  P.  O.  and  W.  W.,  and  all  other  creditors  of  the  said  J.  M.  who  shall  have 
executed  these  presents,  within  three  calendar  months  from  the  date  hereof, 
rateablj  and  proportionably,  according  to  the  amount  of  their  respective  debts, 
when  and  so  often  as  there  shall  be  sufficient  money  in  the  hands  of  the  said 
W.  P.  O.  and  W.  W.,  their  executors,"  &c.,  '^  to  pay  two  shillings  in  the  pound 
upon  or  in  respect  of  their  said  debts,  or  as  often  as  thereunto  requested  in 
writioff  by  the  major  part  in  value  of  the  said  creditors,  parties  hereto,  and, 
after  the  several  payments  aforesaid,  shall  and  do  pay  the  surplus  of  such  money 
so  to  be  received  unto  the  said  J.  M.,  his  executors,  administrators,  or  assigns." 
r*3l1  '^^^^  followed  a  power  of  attorney  to  the  trustees,  to  *get  in  debts,  &c. ; 
L  J  a  covenant  by  Marchetti  for  better  granting  and  assigning,  &c. ;  a  power 
to  the  trustees  to  compound  with  debtors;  clauses  for  the  security  of  the 
trustees ;  a  covenant  by  each  of  the  creditors,  parties  to  the  indenture,  with 
Marchetti,  "  to  accept  and  take  the  dividend  or  dividends  to  arise  and  be  produced 
oat  of  and  from  the  said  goods  and  chattels  and  effects,  in  full  satisfaction  and 
discliarge  of  his  debt,"  and  not  from  henceforth  to  sue  or  molest  Marchetti, 
on  account  of  any  debt  now  due ;  and  a  covenant  by  the  trustees  for  the  faithful 
execution  of  the  trusts ;  and  that  they  ^*  shall  and  will  from  time  to  time  keep, 
or  cause  to  be  kept,  proper  books  of  account  relating  to  the  estate  and  effects 
of  the  said  J.  M.,  and  the  management  and  disposal  thereof,  for  the  exami- 
nation and  inspection  of  the  said  other  parties  hereto,  or  any  or  either  of  them, 
at  all  times ;  and  therein  make,  or  cause  to  be  made,  true  and  proper  entries 
of  all  receipts,  payments,  and  disbursements,  and  of  all  other  transactions, 
matters,  and  things  requisite  and  necessary  to  show  the  true  state  and  condition 
of  the  said  estate  and  effects ;  and  shall  and  will,  at  the  request  of  the  said  other 
parties  hereto,  or  any  or  either  of  them,  render  a  just  and  true  account  of  all 
matters  and  things  relating  to  the  said  trust,  and  make  a  just  and  faithful  dis- 
tribution of  all  such  sum  or  sums  of  money  as  shall  come  to  their  or  his  hands 
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by  yirtue  hereof,  according  to  the  true  intent  and  meaning  of  these  preeents." 
There  was  added  a  proviso,  that  the  trustees  should,  and  they  were  thereby 
directed  to,  ^'  sell,  dispose,  and  convert  into  money  the  whole  of  the  said  house- 
hold goods  and  furniture,  stock  in  trade,  goods,  chattels,  and  effects,  immediately 
or  as  soon  as  occasion  may  be,  at  any  time  hereafter,  on  being  thereunto  re- 
quested in  writing  by  the  major  part  in  value  of  *the  said  creditors,  in-  ri^oo-] 
stead  of  continuing  on  the  said  trade  or  business  of  the  said  J.  M.  as  I-  ^ 
aforesaid  :*'  And,  lastly,  a  proviso  that  creditors  holding  securities,  and  becom- 
ing parties  to  the  indenture,  should  not  be  prejudiced  as  to  such  securities. 

The  deed  was  executed  bv  the  plaintiffs  (a  wine-merchant  and  a  builder)  and 
by  two  other  creditors ;  not  by  the  defendants.  The  plaintiffs  immediately  after- 
wards took  possession,  and  began  carrying  on  the  business;  Marchetti  continuiog 
on  the  premises,  but  acting  only  in  subordination  to  the  trustees,  and  accounting 
to  them  if  he  received  money.  At  the  time  of  the  assignment,  Marchetti  had 
no  license  for  retailing  ezciseable  liquors,  having  omitted  to  take  it  oat  in  the 

S receding  month.  On  the  8th  of  November,  the  trustees  obtained  a  license, 
ee  Stat.  9  G.  4,  c.  61,  s.  14.  The  defendants,  when  the  assignment  was  exe- 
cuted, had  brought  actions  against  Marchetti  for  their  respective  demands;  and, 
after  the  execution  of  the*  assignment  (November  and  December,  1834),  they 
obtained  judgment  and  issued  writs  of  fi.  fa.,  which  the  sheriff  executed  by  seii- 
ing  goods  mentioned  in  the  indenture,  and  which  were  the  goods  in  question  in 
this  cause.  The  executions  were  subsequent  to  the  obtaining  of  the  license. 
Under  the  learned  Judge's  direction,  a  verdict  was  found  for  the  plaintifis,  sub- 
ject to  the  opinion  of  this  Court  upon  certain  objections  to  the  assignment. 

Urle,  in  Easter  term,  1835,  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  beVset  aside,  and  a  verdict  entered  for  the  defendants,  on  the  grounds, 
first,  that  the  deed  was  not  a  valid  conveyance  of  the  property,  as  against  credi- 
tors not  executing,  being  not  only  a  transfer  ""of  it  to  the  intent  that  the  r-^ooi 
parties  executing  might  carry  on  the  business  as  partners;  and,  seoondly,  *-  ^ 
that,  at  the  time  of  the  assignment,  the  business  was  illegal  for  want  of  a  license, 
under  stat.  9  G.  4,  c.  61.  A  rule  nisi  was  granted.  In  this  term,  April  30, 
Orowder  showed  cause.  There  was  nothing  in  the  conduct  of  the  plaintiffs, 
after  the  execution  of  the  deed,  inconsistent  with  a  desire  to  act  openly  and  bene- 
ficially to  the  creditors.  Then  as  to  the  deed  itself.  First,  setting  aside  the 
objection  as  to  the  license,  this  deed  shows,  in  its  provisions,  a  bonll  fide  inten- 
tion that  the  creditors  shall  have  the  benefit  of  the  sale  of  Marchetti's  effects, 
according  to  the  best  judgment  of  the  trustees,  and  receive  the  ad^^ntages  of  the 
business,  so  long  as  it  can  be  carried  on :  and  it  is  calculated  to  carry  that  inten- 
tion into  effect.  (He  then  recapitulated  the  clauses  of  the  deed.)  Holbird  v. 
Anderson,  5  T.  R.  235,  shows  that  a  transaction  of  this  kind  is  not  invalid  merely 
because  its  effect  may  be  to  give  particular  creditors  a  preference :  and  in  Pick- 
stock  i^.  Lyster,  3  M.  &  S.  371,  it  was  decided  that  a  deed,  by  which  a  debtor 
assigned  all  his  effects  to  trustees  for  the  benefit  of  his  creditors,  was  good,  though 
executed  with  intent  to  defeat  the  execution  of  an  individual  creditor,  no  purpose 
of  fraud  being  proved,  but  the  object  being  an  equal  distribution.  In  the  pre- 
sent deed  there  is  no  ground  for  a  suggestion  of  fraud ;  all  appears  to  be  done  with 
the  view  of  producing  the  greatest  benefit  to  the  creditors,  any  one  of  whom  was 
at  liberty  to  come  in ;  and  no  benefit  would  accrue  to  Marchetti  individually,  ex- 
cept in  the  ultimate  result,  if  the  purposes  of  the  assignment  ""should  be  p^o  n 
fully  answered.  It  is  contended,  on  the  other  side,  that  the  clause  enabling  *•  ^ 
the  trustees  to  carry  on  the  business,  would  make  those  creditors  who  joined  in 
the  deed  partners,  and  that  they  cannot  be  called  upon  to  undertake  such  a  re- 
sponsibility. But  this  was  the  best  mode  of  winding  up  the  business,  and  the 
most  advantageous  to  the  creditors  that  could  be  suggested  under  the  cironm- 
stances,  and  considering  the  nature  of  the  trade.  The  intention  of  the  clause 
was  not  fraudulent,  nor  was  there  anything  illegal  in  the  course  proposed;  and 
it  does  not  appear  that  the  objection  now  made  was  taken  by  the  creditors.    No 
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instance  has  been  given  in  which  a  clanae  of  this  kind,  which  might  or  might 
not  be  beneficial  to  the  creditors,  has  been  held  to  invalidate  an  assigDment. 
Then  it  is  urged  that  the  business  was  illegal,  because  no  license  had  been  taken 
out  for  retailing  liquors,  and  the  parties  carrying  on  the  trade  would  have  been 
liable  to  penalties  under  stat  9  G.  4,  c.  61,  s.  18.  It  does  not  appear  that  the 
trustees  knew  this  fact  at  the  time  of  the  assignment;  but  they  repaired  the  de- 
fect as  soon  as  it  could  be  done.  [Littlbdale,  J.  The  license  wanted,  was 
only  for  selliuff  ezciseable  liquors,  not  for  carrying  on  the  general  business.]  It 
cannot  be  said  that,  if  a  penalty  was  incurred  for  want  of  this  license,  the  rest 
of  the  business  was  prohibited,  and  could  not  be  a  subject  of  legal  transfer.  It 
is  true  that  Marchetti,  in  assigning  his  goods,  sold  and  disposed  of  all  the  wines 
and  liquors  on  the  premises;  but  such  a  disposal  of  them,  with  all  the  rest  of  his 
effects,  is  not  a  selliug  within  the  terms  of  the  statute;  nor  can  the  Court  infer 
from  such  a  sale,  an  intention  that  the  trustees,  who  are  to  carry  on  the  business, 
r^oA-i  should  carry  it  on  unlawfully,  by  selling  in  ^opposition  to  the  statute. 
^  ^  The  clause  for  carrying  on  the  business,  is  subsequent  to  and  distinct 
firom  the  clause  for  selling  the  goods  and  chattels.  Suppose  they  had  sold  the 
goods  by  auction,  can  it  be  said  that,  on  account  of  the  stipulation  for  carrying 
on  the  business,  they  could  not  have  made  a  good  title? 

Erie,  oontr^.  First,  this  is  not  a  bon&  fide  assignment  within  the  authority 
of  Pickstock  V,  Lyster,  3  M.  &  S.  371,  because  the  goods  arc  not  conveyed  for 
the  direct  object  of  their  being  converted  into  money,  and  applied  in  satis- 
faction of  the  debts,  but  to  be  traded  with,  and  payments  made  from  time  to  time 
out  of  the  receipts,  subject  only  to  a  power  vested  in  the  major  part  in  value 
of  the  creditors  to  compel  a  sale  if  they  think  fit.  It  is  an  assignment  on  specu- 
lation, and  upon  such  terms  that  the  creditors  in  general  may  or  may  not  think 
it  prudent  to  come  in.  Such  a  deed  is  clearly  within  stat.  13  Eliz.  c.  5.  In  the 
case  of  a  regular  assignment,  the  creditor  coming  in  entitles  himself  to  a  dividend, 
and  runs  no  risk.  But  here,  such  a  creditor  would  be  a  partner  with  the  trus- 
tees, taking  the  profits  of  the  hotel,  liable  for  the  debts  incurred  in  carrying  it 
on,  and  perhaps  even  subject  to  the  bankrupt  laws.  No  case  can  be  cited  in 
which  a  deed  like  this  has  been  held  valid.  Jezeph  v.  Ingram,  8  Taunt.  838, 
was  the  case  of  a  mor^ge  to  an  individual  creditor,  and  was  discussed  upon  the 
question,  whether  there  had  been  a  sufficiently  notorious  transfer  of  possession. 
This  is  the  gift  acccompanied  with  a  trust,  of  which  an  instance  is  eiven  in 
r^oa-i  Twyne's  case,  second  resolution,  8  Hep.  81  a.  and  which  is  said  *  there 
*-  -*  not  to  be  a  bondi  fide  conveyance  within  the  proviso  of  stat.  13  Eliz.  c. 
5,  6.  6.  The  trustees  here  might  lawfully  have  sold,  but  they  have  elected  to 
carry  on  the  business,  which  they  are  not  warranted  in  doing.  The  deed  was 
one  by  which  the  creditors  not  coming  in,  were  delayed  and  hindered  of  their 
just  actions  and  debts  within  the  meaning  of  the  statute,  since  they  might  justly 
object  to  subscribing  a  deed  which  would  make  them  partners  with  the  trustees. 

This  view  of  the  case  is  strengthened  by  the  remaining  objection,  as  to  the  want 
of  a  license.  The  business  was  illegal  on  this  account  when  the  deed  was  exe- 
cated ;  and  the  carrying  on  of  such  illegal  business  was  a  material  part  of  the 
transaction  which  was  concluded  by  that  deed  gn  the  6th  of  November.  The 
eoDtract  was  of  the  class  prohibited  by  law,  according  to  the  distinction  stated 
in  Forster  v.  Taylor,  5  B.  &  Ad.  887.  [Littledale,  J.  The  onlv  ground  of 
illegality  that  can  be  stated  is,  that  the  trustees  might  have  sold  exoiseable 
liquors.  Unless  they  did  so,  I  do  not  see  how  the  transaction  was  unlawful.] 
The  contract  is  made  in  contemplation  of  an  illegal  act.  [Littlbdale,  J.  Is 
it  so,  if,  as  soon  as  the  trustees  come  in,  they  do  all  in  their  power  to  render  the 
business  legal  ?  The  license  was  actually  obtained  on  the  8th  of  November. 
Lord  Dbnm AN,  0.  J.  There  was  no  covenant  for  beginning  the  business  imme- 
diately. C!oLEBn>OE,  J.  Was  there  any  evidence  of  liquors  having  been  in  fact 
aold  biefore  the  8th  ?]    None.    [Oolbbidoe,  J.    Ton  are  not  entitled  to  assame 
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the  fact.]     It  is  not  necessary  to  contend  that  the  trnstees  had  aotnully  heeome 
liable  to  penalties.     [Crmoder  mentioned  Brown  v.  Dancan,  10  B.  &  C.  93.] 

*Lord  Djsnman,  C.  J.  If  either  of  the  points  now  urged  on  behalf  ri^vn 
of  the  defendants  be  maintainable,  the  assignment  is  invalid.  One  point  ^  '-' 
is,  that  this  was  a  contract  for  carrying  on  an  illegal  trade,  because  Marcbetti 
had  not  a  license  for  retailing  ezciseable  liquors  when  the  trustees  took  the  pro- 
perty. Bnt  I  think  that  objection  comes  to  nothing,  because  no  one  was  boand 
to  do  an  illegal  act :  the  parties  might  have  proceeded  upon  the  contract  so  as 
not  to  incur  any  penalty  or  violate  any  law.  The  other  question  is  a  very 
doubtful  one,  upon  which  we  must  take  time  to  consider. 

LiTTLEDALK,  Patteson,  and  Coleridge,  Js.,  concurred.  Cur.  adv,  mdu 
Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (May  5th)  j9aid : — On 
consideration,  we  think  that,  upon  the  second  ground  of  objection,  this  assigii- 
ment  was  not  good.  The  deed  imposed  such  terms  as  might  have  oonstituted  a 
partnership  among  the  persons  executing  it ;  and  those  were  terms  to  which 
creditors  were  not  bound  to  submit.     The  assignment,  therefore,  was  inyalid. 

Rule  absolute. 


*JOHN  GRAVES  r.  SUSANNA  JEMIMA  HICKS.  [*38] 

Testator  devised  lands  to  trustees  to  raise  an  annuity  for  his  widow,  and,  subject  thereto, 
to  the  use  of  testator's  son  William,  for  life ;  remainder  to  trustees  to  preserve,  &c.;  re- 
mainders to  the  use  of  William's  first,  second,  and  every  other  son  successively  in  tail 
male ;  and,  on  failure  of  such  issue,  then  (subject  to  a  further  annuity  for  the  widow,) 
to  the  use  of  his  grandson  J.  G.,  the  son  of  his  late  daughter  Sophia  G.,  for  life;  re- 
mainder to  the  use  of  trustees  to  preserre,  &c. ;  remainders  to  the  use  of  the  first, 
second,  and  every  other  son  of  J.  G.  successiyely  in  tail  male ;  and,  on  failure  of  such 
issue,  to  the  use  of  trustees,  in  trust  for  the  first,  second,  and  every  other  son  of  testa- 
tor's daughter  Anna  Maria  successively  in  remainder  (as  in  the  two  preceding  devises) 
in  tail  male ;  and,  on  failure  of  such  issue,  in  trust  for  testator's  right  heirs.  Powers 
were  given  to  William,  and  to  J.  G.,  when  in  possession,  to  charge  the  estates  with  por- 
tions for  younger  children.  There  were  farther  bequests  to  the  testator's  widow,  and 
his  said  daughter  A.  M. 

By  a  codicil,  reciting  that,  since  the  date  of  the  will,  testator's  son  William  had  died 
without  issue,  the  testator  altered  his  will  as  to  certain  land%not  now  in  question,  and 
charged  the  lands  devised  as  above  with  further  annuities  to  his  wife  and  to  A.  M. 
By  a  second  and  third  codicil  he  mode  his  wife  his  executrix  and  residaaTy  legatee, 
and  gave  a  further  legacy  to  A.  M. 

By  a  fourth  codicil  (made  sixteen  months  after  the  4ftte  of  the  will)  the  testator  recited 
that  he  thereby  revoked  "  several  of  the  dispositions"  by  him  theretofore  made,  and  in- 
stead thereof  he  devised  all  his  estates  to  his  daughter  A.  M. ;  and,  fTom  and  after  the 
determination  of  that  estate,  he  devised  the  same  to  J.  G.  "  and  bis  heirs  in  strict  «o- 
tail,  OS  in  my  said  will  directed,"  with  the  additional  clause,  that,  if  J.  G.  should  not  be 
thirty-one  years  old  when  the  estate  should  devolve  on  him  by  the  death  of  A.  M.,  he 
should  not  take  possession  till  he  attained  that  age,  but  the  rents  should  accumulate 
and  be  in  the  hands  of  trustees  for  the  benefit  of  J.  G.  '*  and  his  heirs  ;"  *'  and  in 
failure  of  issue  of  the  said  J.  G."  the]testator  ordered  that  his  estates  should  go  over  as 
was  by  the  will  directed.     At  the  date  of  the  codicil  J.  G.  was  eleven  years  old. 

Held  that,  under  the  will  and  fourth  oodioil,  J.  G.  took  a  life  estate  only. 

The  yice-Chancellor  sent  the  following  case  for  the  opinion  of  this  Court  :— 

John  Hicks,  of  Plomer  Hill  House,  in  the  parish  of  West  Wycombe,  was,  at 

the  time  of  his  making  the  will  and  codicils  now  in  question,  and  until  his  death, 

seised  in  fee  of  the  estates  after-mentioned.   He  made  his  will,  duly  executed  and 

attested,  bearing  date  May  4th,  1821. 

He  thereby  devised  his  copyhold  messuage  or  mansion-house,  lands,  and  here- 
ditaments, called  Plomer  Hill  House,  in  the  parish  of  West  Wycombe,  to  four 
trustees  in  fee  for  his  wife  Susanna  Jemima  Hicks  during  her  life  or  widow- 
hood, or  until  she  should  cease  to  reside  at  the  premises,  or  let  the  same,  &o. ; 
and,  from  and  after  her  death,  or  other  events  referred  to,  the  trustees  were 
*to  stand  seised  on  such  trusts,  &c.,  as  might  best  correspond  with  the  ptcogi 
uses,  trusts,  &c.,  declared  as  to  the  residue  of  the  testator's  real  estates.   ^      ^ 
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And  he  devised  his  freehold  estate  in  Cornwall,  called  Treravel,  to  the  trastees 
in  fee,  to  the  use  of  the  trastees,  their  heirs,  &c.,  daring  the  respectiye  lives  of 
testator's  niece  Frances,  the  wife  of  William  Mountstevens,  and  of  testator's 
daughter  Anna  Maria,  the  wife  of  Francis  Hearle,  and  the  life  of  the  survivor 
of  them,  in  trust  to  raise  out  of  the  rent,  &c.,  an  annuity  of  20/.,  and  pay  the 
same  to  such  person  as  Frances  Mountstevens  should  appoint,  and  to  herself  for 
her  own  nse,  in  default  of  appointment :  and  to  pay  the  residue  of  the  rents,  &c.| 
to  such  person  as  Anna  Maria  should  appoint,  or  to  herself  in  default  of  appoint- 
ment ;  but,  in  case  Frances  should  die  in  the  lifetime  of  Anna  Maria,  the  whole 
rents,  &c.,  to  be  paid  to  the  latter,  as  was  above  directed  with  respect  to  the  re- 
sidue :  and,  from  and  after  the  decease  of  Anna  Maria,  then,  subject  to  the  above 
annuity,  tp  the  use  of  her  child,  or  of  her  children,  as  tenants  in  common,  in 
tail :  and,  for  default  of  such  issue,  to  the  uses  declared  as  to  the  residue  of  the 
testator's  real  estates.  And  he  devised  his  manor  of  Bradenham,  in  the  county 
of  Buckingham,  and  the  advowson  of  the  living  of  Bradenham,  and  certain  free- 
hold farms  in  the  same  county,  and  all  the  rest  and  residue  of  bis  real  estates 
whatsoever  and  wheresoever  (subject  to  such  incumbrances  as  might  exist  at  the 
time  of  his  death  under  any  marriaee  settlement  or  otherwise),  to  the  trustees 
in  fee,  to  the  following  uses;  viz.  that  his  wife  might,  during  her  widowhood, 
receive  thereout  an  annuity  or  rent-charge  of  300/.,  with  power  of  distress,  &c.: 
r*401  ^°^'  subject  thereto,  to  the  use  of  testator's  son  William  ^Thomas  Horatio 
I-  -■  Nile  Nelson  Hicks,  and  his  assigns,  during  his  life  (with  a  devise  to  the 
trustees  to  support  contingent  uses  and  estates) ;  and,  immediately  after  the  de- 
cease of  William,  to  the  use  of  the  first,  second,  and  every  other  son  of  the  said 
William,  severally  and  successively  in  remainder  one  after  another,  according 
to  the  priority  of  their  respective  births,  and  the  heirs  male  of  the  body  of  each 
such  son,  so  that  every  elder  of  the  same  sons,  and  the  heirs  male  of  bis  body, 
should  always  be  preferred  to  every  younger  of  the  same  sons,  and  the  heiis 
male  of  his  body :  and,  on  failure  of  such  issue,  to  the  use  that  Susanna  should 
take  a  further  annuity  or  rent-charge  of  100/.  during  her  life  or  widowhood, 
with  power  of  distress,  &c. ;  and  the  trustees  take  a  further  annuity  or  rent- 
charge  of  100/.  for  Anna  Maria's  sole  use,  during  a  term  of  99  years  if  she 
should  so  long  live.     The  will  then  proceeded  as  follows : — 

'^  And  as  to  the  said  manor  and  other  hereditaments  and  premises  lastly  here- 
inbefore devised,  the  same  shall  (subject  to  the  uses,  estates,  and  charges  here- 
inbefore mentioned)  remain  and  be  to  the  use  of  my  grandson  John  Graves,  the 
only  son  of  my  late  daughter  Sophia  Elizabeth  Graves,  deceased,  by  Charles 
Gray  Graves,  and  his  assigns,  daring  the  term  of  bis  natural  life,  without  im- 
peachment of  waste ;  and,  immediately  after  the  decease  of  the  said  John  Graves, 
to  the  use  of  the  said  Joseph  Holden  Strutt  and  George  Farr"  (two  of  the  be- 
fore-mentioned trustees)  <'  and  their  heirs,  during  the  natural  life  of  the  said 
John  Graves,  upon  trust  to  support  the  contingent  uses  and  estates  hereinafter 
limited ;  nevertheless  to  permit  and  suffer  the  said  John  Graves,  and  his  assigns, 
during  his  natural  life,  to  receive  the  rents,  issues,  and  profits  of  the  same 
r^Aii  manor,  *and  other  hereditaments  and  premises;  and,  immediately  after 
1-  ^  his  decease,  to  the  use  of  the  first,  second,  and  every  other  son  of  the 
said  John  Graves,  severally  and  successively  in  remainder  one  after  another,  ac- 
cording to  the  priority  of  their  respective  births,  and  the  heirs  male  of  the  body 
of  each  such  son,  so  that  every  elder  of  the  same  sons,  and  the  heirs  male  of  his 
body,  shall  always  be  perferred  to  every  younger  of  the  same  sons,  and  the  heirs 
male  of  his  body ;  and,  on  failure  of  such  issue,  to  the  use  of  the  said  Joseph 
Holden  Strutt  and  George  Farr,  their  heirs  and  assigns,  in  trust  for  the  first, 
second,  and  every  other  son  of  my  daughter  the  said  Anna  Maria  Hearle,  seve- 
rally and  successively  in  remainder  one  after  another,  according  to  the  priority 
of  their  respective  births,  and  for  the  heirs  male  of  the  body  of  each  such  son, 
80  that  every  elder  of  the  same  sons,  and  the  heirs  male  of  his  body,  shall  al- 
ways be  preferred  to  every  younger  of  the  same  sons  and  the  heirs  male  of  his 
body ;  and,  on  failure  of  such  issue,  in  trust  for  my  own  right  heirs  for  ever." 
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Proviso,  that,  if  any  son  or  sons  of  Anna  Maria  shoald  be  bom  in  the  testator's 
lifetime,  the  estate  in  tail  male  thereby  devised  unto  or  in  tmst  for  him  should 
cease,  and  the  manor,  &o.,  lastly  devised  vest  in  the  two  trustees,  in  trust  for 
each  such  son  and  his  assigns  during  his  life ;  and,  after  his  decease,  in  trast 
.  for  his  respective  first  and  every  other  son,  severally  and  successively,  according 
to  his  respective  seniority  in  tail  male. 

After  some  other  clauses  (giving  powers  to  the  son  to  charge  the  manor  and 
hereditaments  last  devised  with  jointure,  and  with  portions  for  younger  children, 
to  a  certain  amount,  and  like  powers  to  the  son  and  grandson  as  to  uie  residuary 
estates,  when  they  should  be  in  possession  of,  or  entitled  to,  the  rents  and  profits 
of  the  residuary  ^estates ;  and  giving  also  certain  powers  of  leasing),  the  ^^  «.^i 
testator  bequeathed  all  his  money  in  the  funds  to  the  first-mentioned  *-  "^ 
trustees,  their  executors,  &c.,  in  tmst  to  pay  the  interest  and  dividends  to,  or 
permit  them  to  be  received  by,  his  wife  Susanna,  during  her  life  or  widowhood, 
and,  after  her  death  or  second  marriage,  to  stand  possessed  of  the  stocks,  divi- 
dends, &c.,  in  trast  for  the  person  who,  under  this  will,  should,  <'  either  as  tenant 
for  life  or  in  tail  male,  be  in  the  actual  possession  of  the  testator's  *^  residuary 
real  estate  hereinbefore  devised,  or  entitled  to  the  rents  and  profits  thereof." 
A  power  was  given  to  Susanna  to  appoint  out  of  the  tmst  money,  stocks,  &&, 
any  sum  not  exceeding  500/.,  to  be  raised  and  applied  for  the  benefit  of  testa- 
tor's son  William,  and  his  daughter  Anna  Maria,  or  either  of  them.  He  be- 
queathed to  his  wife  all  his  ready  money  which  should  be  in  Plomer  Hill  Hoose 
at  the  time  of  his  death,  certain  articles  of  plate,  his  family  carriage,  and  the 
wines,  &c.,  live  and  dead  stock,  which,  at  his  decease,  should  be  on  the  Plomer 
Hill  premises,  for  her  own  absolute  use.  And  he  bequeathed  all  the  household 
goods,  furniture,  books,  pictures,  plate,  &c.,  not  before  bequeathed,  which  should 
belong  to  him  at  his  death,  to  the  first-mentioned  tmstees,  their  executors,  &c., 
in  trust  for  his  wife,  so  long  as  she  should  be  entitled  to  the  premises  first  de- 
vised ;  and,  immediately  after  the  determination  of  her  estate  therein,  then  in 
trust,  absolutely,  for  the  person  who,  under  the  will,  should  then,  either  as 
tenant  for  life  or  in  tail  male,  be  in  the  actual  possession  of  his  residuary  real 
estate  before  devised,  or  entitled  to  the  rents  and  profits  thereof.  The  testator 
then,  after  legacies  to  servants,  bequeathed  all  the  residue  of  his  personal  estate, 
not  before  specified,  to  his  son  *  William,  charged  with  payment  of  debts,  p^^Q-i 
funeral  expenses,  and  legacies,  which,  if  the  residue  of  personalty  should  ■-  -' 
be  insufficient,  were  charged  on  the  funded  property  before  bequeathed;  and, 
if  that  should  be  insufficient,  the  deficiency  was  charged  upon  the  residue  of 
realty.  And  it  was  declared  that  the  devises  and  bequests  to  Susanna  were  in 
addition  to  the  annuity  or  rent-charge  of  200/.  settled  upon  her  on  her  marriage 
with  the  testator,  but  in  lieu  of  all  dower  and  thirds  out  of  his  real  estates;  and 
that  the  provbions  for  his  daughter  Anna  Maria  were  in  addition  to  what  she 
and  her  husband  had  received  before  or  since  their  marriage,  but  in  bar  and  satis- 
faction of  all  claims  to  any  real  or  personal  estate  which  she  m^ht  make  under 
the  last-mentioned  settlement.  The  testator  appointed  his  son  William  and  the 
first-mentioned  tmstees  his  executors. 

By  a  codicil,  dated  May  10th,  1822,  reciting  that,  since  the  execution  of  the 
will  Tviz.,  on  the  5th  of  Febraary  last),  the  testator's  only  survivins  son  William, 
had  ciied  unmarried  and  without  issue,  and  that,  in  consequence  thereof  and  for 
other  reasons,  the  testator  was  desirous  of  making  such  additions  to  and  altera- 
tions in  his  will  as  were  after  mentioned ;  the  said  testator  devised  his  estate  of 
Treravel,  from  and  immediately  after  the  decease  of  Anna  Maria  Hearle,  to  the 
use  of  Francis  Hearle,  her  husband,  if  he  should  survive  her,  and  his  assigns, 
for  his  life  (subject  to  the  annuity  of  20/.,  thereon  charged) ;  and,  from  and 
immediatelv  after  his  decease,  to  the  uses,  &c.,  directed  by  Uie  will  to  take  place 
from  the  decease  of  Anna  Maria.  And  he  charged  the  manor  and  advowson 
of  Bradenham,  and  the  other  residuary  real  estates,  with  the  payment  of  a 
further  annuity  or  rent-charge  to  his  wife  Susanna  of  100/. ;  and  a  farther 
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P^  J  4-«  "^annaitj  of  200/.,  to  tho  before-mentioned  trustees  for  Anna  Maria, 
*-  -^  daring  the  term  of  99  years,  if  she  and  her  husband,  or  either  of  them, 
should  so  long  live,  upon  the  same  trusts  as  the  former  annuity ;  and  an 
annuity  or  rent-charge  of  100/.,  to  Francis,  during  his  life.  And  he  revoked 
the  former  bequests  of  plate,  &c.,  and  of  his  carriage,  and  of  the  wines,  &c.,  at 
Plomer  Hall,  and  of  household  goods,  furniture,  books,  &o. ;  and,  in  lieu  thereof, 
bequeathed  all  his  effects  at  Plomer  Hill,  including  the  articles  of  plate  first 
mentioned  in  the  will,  and  his  carriages  there,  &c.,  to  his  wife  absolutely.  He 
also  charged  the  residue  of  his  personalty  (if  sufficient)  with  an  annuity  of  30/. 
for  a  certain  time,  towards  the  education  of  his  great  nephew,  John  Mount- 
steyens,  son  of  William  Mountstevens,  if  (as  the  testator  expressed  his  wish  to 
be)  the  said  J.  M.  should  be  educated  for  holy  orders ;  and  he  bequeathed  to 
him^  if  he  should  qualify  himself  for  the  church,  the  next  presentation  of  the 
living  of  Bradenham.  And  the  testator  bequeathed  the  residue  of  his  personalty, 
formerly  left  to  his  son  William  (subject,  &c.),  to  his  said  wife  Susanna ;  and, 
in  case  of  her  death  in  the  testator's  lifetime,  then  to  his  nephew,  ■■■  Mount- 

Stevens,  the  eldest  son  living  of  the  said  William  Mountstevens. 

By  a  second  codicil,  July  15th,  1822,  the  testator  appointed  his  said  wife 
Susanna  sole  executrix  and  residuary  legatee. 

By  a  third  codicil,  July  18th,  1822,  he  gave  the  proceeds  of  five  shares  in  the 
County  Fire-office  to  his  wife,  for  her  life ;  and  after  her  death  to  Anna  Maria 
Hearle  and  her  husband,  and  the  survivor  of  them,  for  their  lives;  and, 
after  their  decease,  to  the  testator's  <'heir"  in  possession  of  his  Bradenham 
and  other  estates. 

r*451  *'^  fourth  codicil  was  added,  as  follows,  dated  September  14th, 
*-  -^  1822 : — *^  And  I  do  make  and  add  this  further  codicil  to  my  will,  hereby 
revoking  and  making  null  and  void  several  of  the  dispositions  heretofore  made 
by  me  in  my  said  will  and  codicils  of  all  my  freehold,  copyhold,  and  personal 
estate  and  effects  of  all  and  every  kind  and  description ;  and,  instead  and  in  the 
place  of  such  devise,  disposition,  and  bequest  thereof,  1  do  give,  devise,  and 
bequeath  all  and  every  my  freehold  and  copyhold,  and  personal  estate  and  effects 
of  every  kind  and  description  whatsoever  and  wheresoever  situated,  unto  my 
daughter  Anna  Maria  Hearle ;  and,  from  and  after  the  determination  of  that 
estate,  I  give,  devise,  and  bequeath  the  same  unto  my  grandson  John  Graves 
and  his  heirs  in  strict  entail,  as  in  my  said  will  directed,  with  this  additional 
clause,  especial  and  positive  orders,  that,  in  case  the  said  John  Graves  should 
not  be  thirty-one  years  of  age  at  the  time  my  said  estates  shall  devolve  upon 
him  by  the  death  of  my  daughter,  he  shall  not  take  or  be  put  in  possession  of 
the  same  nntil  he  shall  have  attained  such  age  of  thirty-one  years,  but  that  the 
rents  and  profits  thereof  shall  accumulate  and  be  in  the  hands  of  my  trustees 
for  the  use  and  benefit  of  my  said  grandson  and  his  heirs ;  and,  in  failure  of 
issue  of  the  said  John  Graves,  I  order  that  my  said  estates  and  effects  shall  go 
and  descend  as  is  by  my  said  will  directed.  And  I  do  hereby  ratify  and  confirm 
the  several  annuities  and  donations  by  me  in  my  said  will  and  former  codicils 
given  and  bequeathed.  And  I  do  further  give  and  bequeath  unto  my  dear 
wife  Jemima  one  other  annuity  of  100/.,  to  be  paid  her  in  like  manner  and 
with  the  like  restrictions  as  the  former  ones  given  by  my  will  and  codicils, 
ntfn  bereby  in  all  other  respects  *but  what  is  above-mentioned  confirming 
I-       ^   my  said  will  and  codicils." 

By  a  fifth  codicil,  dated  July  3d,  1823,  the  testator,  expressing  his  will  that 
what  he  had  left  his  daughter  should  be  independent  of  her  husband,  ordered  and 
directed  that  her  lease  or  appointment  of  or  on  the  said  estates  should  bo  valid, 
and  that  her  receipt  should  be  a  discharge  for  any  rents  or  other  moneys  paid  to 
her,  notwithstanding  b^r  coverture :  but  he  left  to  her  husband  the  rents  and 
profits  of  Treravel  during  his  life  (subject  to  an  annuity  of  20/.  to  his  niece 
Mrs.  Mountstevens  for  her  life  only),  and  also  a  farther  annuity  of  100/.  during 
his  life  out  of  the  Bradenham  estates.    And  he  gave  and  confirmed  to  his  wife. 


520  5  Adolphus  &  Ellis.  [51 

N.  S.  287.  See  p.  50,  ant^.  The  words  of  devise  there  were,  I  give,  &c.,  to  William 
FetherstoD,  ^'  and  to  his  heirs  male  according  to  their  seniority  in  age,  on  their  re- 
spectively attaining  the  age  of  twenty-one  years,  all  my  estates  real  and  personal  in 
lands,  houses  and  tenements  not  hereinbefore  disposed  of,  the  elder  son  sarriying  of 
the  said  William  Fetherston  and  the  heirs  male  of  his  body  lawfully  begotten  al- 
ways to  be  preferred  to  the  second  or  younger  son :  and  in  case  of  the  failure  of  issue 
male  in  the  said  William  surviving  him,  or  their  dying  unmarried  and  without  law- 
ful issue  male  attaining  the  age  of  twenty-one  years,  then  to  Theobald  Fetherston, 
brother  of  the  said  William,  and  his  heirs  male  lawfully  begotten,  on  attaining 
the  age  of  twenty-one  years,  the  elder  to  be  preferred  to  the  younger ;  and  in 
case  of  the  death  or  failure  of  the  issue  male  of  the  said  Theobald  lawfully  be- 
gotten, and  their  not  attaining  the  age  of  twenty-one  years,  then  to  my  right 
heirs  for  ever."  *There  it  was  held  that  the  words  of  devise  gave  an  ^^^91 
estate  tail,  and  not  a  life  estate  only,  to  the  first  devisee  ]  the  expressions,  ^  "^ 
''  the  elder  son  surviving  of  the  said  William  Fetherston,  and  the  heirs  male  of 
his  body,''  had  a  very  strong  tendency  to  show  that  the  eldest  son  was  intended 
to  be  the  stirps  from  which  the  estate  of  inheritance  should  commence ;  but  the 
subsequent  words  rendered  that  questionable ;  and  therefore  the  House  of  Lords 
would  not  say  that  the  estate  tail,  clearly  given  to  William  Fetherston  by  the 
first  words  of  devise,  was  cut  down  by  the  subsequent  clauses.  In  the  present 
case,  to  cut  down  the  estate  tail  given  in  the  beginning  of  the  codicil,  the  sub- 
sequent words  'Mn  failure  of  issue  of  the  said  John  Graves"  must  be  qualified 
in  a  manner  not  warranted  by  any  principle  or  authority,  namely  by  reading 
them  as  *'  in  failure  of  issue  male  of  John  Graves's  first  and  other  sons." 

It  has  been  held  that  a  clause  giving  an  estato  tail  ought  not  to  be  cut  down 
by  inference  from  subsequent  words,  where  the  efiect  of  such  a  construction 
would  be  to  exclude  children  of  the  first  taker  who  were  apparently  not  meant 
to  be  excluded.  Thus  in  Langley  v,  Baldwin,  1  Eq.  Ca.  Abr.  185,  cited  in  At- 
torney-General V.  Sutton,  1  P.  Wms.  759 ;  see  Allanson  v,  Clitherow,  1  Ves. 
sen.  26;  Vaughan  v.  Farrer,  2  Yes.  sen.  186,  where  the  devise  was  to  A.  for  life, 
remainder  to  his  first,  second,  and  so  to  his  sixth  son,  and,  if  A.  should  die 
without  issue  male  of  his  body,  then  to  B.  in  fee ;  it  was  decided  that,  as  there 
was  no  limitation  beyond  the  sixth  son,  and  as  A.  might  have  a  seventh  and 
other  sons,  who  were  not  meant  to  be  excluded,  therefore,  to  let  in  those  sons, 
A.  must  be  held  to  take  an  estato  tail.  Here,  by  the  limitod  construction  in- 
sisted *upon  for  the  defendant,  the  daughters  of  John  Graves  would  be  p^rn-i 
excluded.  The  principle  of  the  last  cited  case  was  acted  upon  by  Lord  *-  -' 
Chancellor  Hardwicke  in  Allanson  v.  Clitherow,  1  Yes.  sen,  24.  In*  Bankes  r. 
Holmes,  cited  in  Morse  v.  Lord  Ormonde,  1  Buss.  394,  and  note  (a)  ibid.,  where 
the  words  "  without  issue"  were  used  in  a  devise,  the  House  of  Lords  refused 
to  construe  them  as  "  without  such  issue  as  aforesaid ;"  though  the  case  was  one 
in  which,  if  possible,  such  a  construction  would  have  been  fi&vored. 

It  may,  perhaps,  be  contended  that  John  Graves  was  intended  to  take  an 
estate  in  tail  general  after  the  determination  of  the  estates  given  to  his  first  and 
other  sons,  and  Doe  dem.  Bean  v.  Halley,  8  T.  R.  5,  may  be  cited.  But  in 
that  case  there  was  a  clearly  expressed  intention  to  prefer  all  the  issue  male  of 
the  person  first  named  to  the  family  afterwards  named  to  take  in  remainder:  in 
the  present  codicil  no  intention  is  shown  to  exclude  daughters  of  John  Graves^ 
or  of  any  of  his  sons. 

Cowling,  contrli.  The  fourth  codicil,  when  taken  in  connexion  with  the  will 
and  other  codicils,  shows  the  testator's  intention  to  have  been  that  the  plaintiff 
should  still  take  in  the  manner  originally  pointed  out  in  the  will.  Three  properties 
are  devised  by  the  will.  (He  then  read  the  respective  limitations  as  to  Plomer 
Hill,  Treravel,  and  Bradenham  with  the  residuary  estates.)  The  plaintiff^,  by 
the  original  devise,  took  a  remainder  for  life  only,  expectant  on  the  determina- 
tion of  the  estates  limited  to  William,  the  testator's  son,  and  William's  first  and 
her  sons,  with  remainder  over  to  the  ^plaintiff's  first  and  other  sons  in  ptcKji 
tail  male.     William  died  unmarried^  and  without  issue;  and  in  coose-   '-     ^ 
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qaence  the  first  two  codicils  were  made,  adding  some  new  devises  and  bequests, 
and  making  the  testator's  wife  sole  executrix  and  residuary  le^tee.  The  fourth 
codicil  also  was  framed  to  provide  for  the  consequences  of  William's  death. 
John  Graves,  the  grandson,  being  then  only  eleven  years  old,  the  testator  did 
not  wish,  in  case  of  his  own  decease,  that  Bradenham  and  the  residuary  estates 
should  vest  in  so  young  a  person :  he  therefore  interposed  a  life  estate  in  Mrs. 
Hearle  (whom,  in  the  preceding  codicil,  he  had  shown  an  increased  disposition 
to  favor),  with  a  direction  that,  in  case  of  her  death,  the  rents  and  profits  should 
be  received  by  the  trustees  till  John  Qraves  attained  the  age  of  thirty-one. 
These,  and  the  addition  of  a  new  bequest  to  the  testator's  wife,  are  all  the  pur- 
poses of  the  fourth  codicil ;  for  it  has  been  decided  that  the  words  of  revoca- 
tion with  which  it  begins  apply  to  the  residuary  property  only :  Doe  dem.  Hearle 
V,  Hicks,  8  Bing.  475.  [Patteson,  J.  The  codicil  says,  that  the  rents  and 
profits  shall  accumulate  in  the  hands  of  the  trustees  for  the  use  of  John  Graves 
and  his  '*  heirs."  That  shows  that  the  testator  uses  the  word  '<  heirs"  very 
loosely.]     '<  Heir"  is  used  perhaps  as  inaccurately  in  the  third  codicil. 

The  words  of  the  codicil,  then,  being  '<  unCO  my  grandson  John  Graves,  and 
his  heirs  in  strict  entail  as  in  my  will  directed,"  if  it  is  held  that  an  estate  tail 
is  given,  the  words  ''as  in  my  will,"  &c.,  become  inconsistent.  And  it  would 
be  in  the  power  of  the  devisee  to  cut  ofi*  the  entail,  in  direct  contradiction  to  the 
r*551  ^  *[Patte80N,  J.  That  argument  would  apply  to  the  will  itself.  The 
*•  ^  first  or  other  son  of  John  Graves  taking  under  the  will  might  have  cut  off 
the  entail.]  According  to  the  plaintiff's  construction,  Mrs.  Hearle's  family 
were  disinherited  by  the  codicil,  though  it  appears  that,  down  to  the  time  of 
making  it,  the  testator's  favor  towards  her  had  increased.  By  the  will,  the 
funded  property  is  left,  ultimately,  in  trust  for  the  person  who  shall, ''  as  tenant 
for  life  or  in  tail  male,"  be  in  possession  of  the  residuary  real  estate,  or  entitled 
to  the  rents  and  profits.  Under  the  fourth  codicil,  according  to  the  argument  for 
the  plaintiff,  the  destination  of  the  residuary  real  estates  is  changed,  without 
any  corresponding  change  as  to  the  personalty ;  yet  no  reason  appears  for  a  dis- 
tinction between  them.  If,  notwithstanding  these  objections,  a  paramount  intent 
be  relied  upon,  it  lies  on  the  plaintiff  to  show  such  an  intent.  The  words  ''  as 
in  my  said  will  directed"  have  the  same  effect  as  if  the  devise  in  the  will  were 
repeated  in  the  codicil.  And,  in  Doe  dem.  Hearle  v.  Hicks,  8  Bing.  488,  Tin- 
DAL,  C.  J.  (after  referring  to  the  clause  in  which  the  words  occur)  says, ''  the 
only  alteration  effected  by  the  codicil  is,  the  substitution  of  a  devise  to  the 
daughter  for  life,  instead  of  that  given  to  the  son,  to  take  place  immediately 
nextibefore  the  estate  given  to  Jonn  Graves."  As  to  the  words  "m  failure  of 
issu6  of  the  said  John  Graves,"  the  rule  is  that,  where  a  particular  class  of  issue 
has  been  mentioned,  the  words  *'  in  failure  of  issue"  shall  be  construed  to  mean 
''  such  issue."  Thus  in  Blackborn  v,  Edgley,  1  P.  Wms.  600,  the  testator  de- 
r*^^l  vised  his  freehold  estate  to  certain  persons  in  trust  to  convey  the  *same 
I-  -^  to  Hewer  Edgley  for  life,  remainder  to  trustees  during  H.  E.'s  life,  to 
preserve  contingent  remainders;  remainder  to  his -first,  &c.,  son  in  tail  male; 
remainder  to  his  daughters  in  tail  general,  as  tenants  in  common ;  remainders 
over  ill  fee,  "  if  H.  E.  should  die  without  issue."  It  was  contended  that  by 
these  last  words  H.  E.  took  an  estate  tail ;  and  the  rather,  because  *'  otherwise 
the  daughters  of  his  son  could  never  take,  which  would  be  against  the  testator's 
intention :"  but  Lord  Chancellor  Parker  said,  *'  If  I  devise  an  estate  to  A.  for 
life,  and  after  his  death  without  issue,  then  to  B.,  this  will  give  an  estate  tail  to 
A."  ''  But  here  being  a  limitation  upon  H.  E.'s  death  to  his  sons,  and  after  to 
his  daughters,  the  following  words  [if  Hewer  Edgley  should  die  toithout  issue] 
must  be  intended,  if  he  should  die  without  such  issue :"  and  it  was  held  that 
no  estate  tail  passed.  That  decision  is  in  point.  In  Langley  v.  Baldwin,  cited 
1  P.  Wms.  759,  see  p.  52,  ant^,  there  was  not  a  class  of  issue  mentioned ; 
the  limitations  were  to  the  first,  second,  and  soon  to  the  sixth  souy'^of  the  first 
devisee ;  and  that  was  relied  upon  in  the  decision.    In  Doe  dem.  Bean  v.  Halley, 
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8  T.  R.  5,  the  devise  was  to  M.  H.,  remainder  to  bis  eldest  son  lawfully  to  be 
begotten,  and  the  heirs  of  such  eldest  son ;  and,  in  defanlt  of  issue  male  of  M. 
H.,  then  over.  There  the  words  ''issue  male"  could  not  be  taken  to  mean 
' '  such  issue."  The  objection  made  in  the  present  case,  that,  upon  the  defendant's 
construction  of  the  codicil,  daughters  would  be  excluded,  was  also  taken,  but 
did  not  prevail,  in  Blackborn  v.  Edgley,  1  P.  Wms.  605.  And  it  is  observable, 
that,  in  the  present  case,  powers  are  given  bj  the  will  to  the  testator's  son  aod 
grandson  to  charge  "^the  estates  with  portions  for  younger  children.  In  r^^j-i 
Morse  v.  Marquis  of  Ormonde,  5Madd.  99,  the  testatrix  devised  estates  *-  ^ 
in  trust  for  her  daughter  for  life ;  remainder  to  the  use  of  the  first  and  other  son 
and  sons  of  her  daughter  successively  in  tail  male ;  remainder,  in  default  of 
such  issue,  to  the  daughter  and  daughters  of  her  said  daughter,  if  more  than 
one,  as  tenants  in  common  in  tail ;  cross  remainders  between  them  in  tail ;  re> 
mainder  to  an  only  or  only  surviving  daughter  in  tail ;  remainder,  in  default  of 
aU  such  issue  of  her  said  daughter,  to  trustees  for  a  term,  to  raise  and  pay  such 
legacies  as  were  in  that  will  after  bequeathed.  And  she  afterwards,  by  that  will, 
bequeathed  certain  legacies,  from  and  immediately  after  the  decease  uid/aiiure 
of  issue  of  her  said  daughter.  It  was  contended  that  the  legacies  were  too  re- 
mote, because  they  were  made  to  depend  on  a  £&ilure  of  issue  generally ;  and 
that  the  term  vested  at  one  time  and  the  legacies  became  payable  at  another : 
but  Leach,  Y.  C.,  held  that,  having  regard  to  the  whole  context,  the  words  "  failure 
of  issue"  might  be  construed  as  meaning  failure  of  ''issue  of  my  said  daughter  as 
aforesaid :"  and,  on  appeal,  this  judgment  was  affirmed,  Morse  v.  Lord  Ormonde, 
1  Russ.  382.  So  here,  "  on  failure  of  issue,"  in  the  codicil,  is  in  effect  only  a 
repetition  of  the  words  "  on  failure  of  such  issue"  in  the  will. 

The  cases,  including  Robinson  v.  Robinson,  1  Burr,  38,  and  Coulson 
V,  Coulson,  2  Stra.  1125,  2  Atk.  246,  247,  where  the  construction  has  been 
governed  by  the  paramount  intention  of  the  testator,  cannot  assist  the  plaintiff 
here,  because  the  construction  insisted  upon  by  him  is  against  the  paramount 
intent.  *Jack  v.  Fetherston,  9  Bligh.  N.  S.  237 ;  is  no  authority  for  the  w^^o-i 
plaintiff.  The  devise  there  was  to  William  Fetherston  and  his  heirs  ■>  ^ 
male  according  to  seniority,  on  their  respectively  attaining  twenty-one.  There 
was  no  prior  devise  inconsistent  with  this.  Looking  at  the  words  "  heirs  male" 
as  they  were  there  used,  there  could  be  no  doubt  that  those  "  heirs"  were  in- 
tended to  take  by  descent;  and  the  rule  in  Shelley's  case,  1  Rep.  104  a,  of 
course  applied  to  the  estate  of  the  first  devisee.  Doe  dem.  Bosnall  v.  Harvey, 
4  B.  &  C.  610,  is  a  case  of  the  same  class.  In  Bennett  i;.  Lowe,  7  Bing.  535, 
where  the  devise  was  to  and  equally  amongst  A.,  B.,  and  C,  and,  if  any  of 
them  should  happen  to  depart  this  life  leaving  a  daughter  or  daughters,  then 
the  share  of  her  so  dying  to  go  to  such  daughters  according  to  seniority,  and, 
incase  A.,  B.,  or  C,  should  die  "without  issue"  in  the  lifetime  of  certain  other 
parties,  her  share  was  devised  over,  it  was  held  (the  case  being  argued  with 
reference  to  the  context,  and  to  intention)  that  the  words  "  without  issue"  did 
not  enlarge  the  estates  of  A.,  B.,  and  C,  to  estates  tail.  In  the  present  case, 
looking  to  all  the  provisions  of  the  fourth  codicil,  there  appears  an  intention 
rather  to  restrict  than  extend  the  interest  to  be  taken  by  John  Graves.  At  all 
events,  the  plaintiff's  construction  of  the  codicil  ought  to  be  clearly  made  out^ 
as  it  operates  in  revocation  of  the  estate  formerly  given  to  Mrs.  Hearle's  fa- 
aily.     A  reasonable  doubt  whether  or  not  such  revocation  was  intended  will 


not  suffice.     This  is  laid  down  by  Tindal^  C.  J.  (as  to  another  devise  in  this 

_  "  is  also  suggested   rti^Qi 

*there  by  the  Lord  Chief  Justice  that  the  testator  appears  to  have  framed   *-     ^ 


will)  in  Doe  dem.  Hearle  v.  Hicks,  8  Bing.  480.     It  is  also  suggested 


the  fourth  codicil  without  legal  assistance :  no  stress,  therefore,  ought  to  be  laid 
upon  particular  expressions  in  that  oodicil,  varying  from  those  used  in  other 
parts  of  the  will. 

Sir  John  Campbell,  Attorney-General,  in  reply.     The  question  in  Doe  dem. 
Hearle  v.  Hicks,  8  Bing.  479,  as  stated  by  Timdal,  C.  J.,  has  no  bearing  on 
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that  now  before  the  Court,  which  is  as  to  the  operation  of  the  fourth  codicil^ 
reference  being  had  to  the  death  of  the  testator's  son,  which  took  place  before 
that  codicil  was  executed.  The  argument,  that  to  give  an  estate  tail  to  the  first 
devisee  would  enable  him  to  defeat  the  testator's  intention  by  cutting  off  the 
entail,  may  be  used  in  every  case  where  the  question  is  whether  a  first  devisee 
takes  in  tail  or  for  life.^  Supposing  the  rule  to  be  correctly  laid  down,  that 
where  an  estate  is  limited  to  a  class  of  issue,  a  devise  over  ''in  failure  of  issue'' 
must  be  construed  as  if  it  were  '<  in  failure  of  sttch  issue,"  that  does  not 
apply  to  a  case  where  the  words  "in  failure  of  issue"  are  added  in  a 
codicil,  after  a  change  in  the  state  of  the  family.  But  no  authority  has  been 
cited,  establishing  the  supposed  rule  a3  a  general  proposition.  Blackborn  v. 
Edgley,  1  P.  Wms.  600,  shows  only  that,  under  certain  circumstances,  the 
words  ''  without  issue,"  may  mean  "  without  such  issue."  In  Morse  v.  Marquis 
of  Ormonde,  5  Madd.  99,  1  Russ.  882;  the  words  upon  which  the  question 
arose  were  "  failure  of  issue;"  but  the  words  of  limitation  in  a  prior  part  of 
the  will,  having  reference  to  the  same  event,  were,  "  in  default  of  all  such 
p^^-|  ^issue."  The  word  "  such"  might  reasonably  be  carried  on  from  one 
^  ^  clause  to  the  other.  In  Bennet  v.  Lowe,  7  Bing.  585,  the  reasons  of 
the  judgment  do  not  appear;  but,  in  the  argument  which  prevailed,  the  parti- 
cular circumstances  of  the  devise  were  insisted  upon;  as  that  the  testatrix 
knew  how  to  employ  proper  words  of  inheritance  where  such  words  were  re- 
quisite; that,  if  the  first  class  of  devisees  took  more  than  life  estates,  the 
property  might  descend  to  males,  whom  the  testatrix  evidently  meant  to  exclude ; 
and  that  the  words  '^  without  issue"  were  clearly  explained  by  the  preceding 
clause,  which  provided  that  if  any  of  the  devisees  should  die,  ''  leaving  a  daugh- 
ter or  daughters,"  the  share  of  her  so  dying  should  go  "  to  such  daughters," 
as  they  should  be  in  seniority.  Regard  was  had  both  to  the  general  and  to 
the  particular  intent,  in  the  construction  there  adopted.  Cur.  adv,  vtdL 

The  following  certificate  (dated  February  2d,  1886)  was  sent  in  the  ensuing 
vacation : — 

This  case  has  been  argued  before  us  in  counsel,  and  we  are  of  opinion  that 
the  plaintiff,  John  Graves,  takes  an  estate  for  life  in  each  of  the  estates  in  Buck- 
inghamshire and  Cornwall,  under  the  will  and  codicils  mentioned  therein. 

J.  Pattkson, 
J.  Williams, 
John  Tatlob  Coleridoe. 

>  See  judgment  in  The  Barl  of  Soarborongh  «.  Doe  dem.  Savile,  8  A.  &  £.  968,  96i. 
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ticular  actions,  I.  Assumpsit  1,  5  B.  &  Ad.  vii.,  it  is  said  that  the  plea  of  doq 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  pro- 
mise alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  al- 
leged may  be  implied  in  law.  And  that,  in  actions  against  carriers  and  other 
bailees,  for  not  deliyering  or  not  keeping  goods  safe,  &c.,  this  plea  ''will  ope- 
rate as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the  declaratioD, 
and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
effect  alleged,  but  not  of  the  breach."  And  other  instances  are  given,  bearing 
in  like  manner  on  the  present  question.  Here  no  express  promise  is  relied 
upon:  the  plaintiff's  qualification  as  an  apothecary  is  one  of  the  ''facts"  from 
which  the  alleged  contract  is  to  be  "implied  in  law."  Edmunds  v.  Harris,  2  A. 
&  E.  414,  may  seem  to  contradict  this  reasoning;  but  the  authority  of  thatc&se 
has  been  much  questioned.^  A  great  hardship  would  be  thrown  upon  defen- 
dants in  cases  like  this,  if  the  new  rules  obliged  them  to  prove,  and  to  plead, 
the  want  of  qualification,  which  qualification  ought  to  be  part  of  the  plaintiff's 
case.  In  Moore  v.  Boulcott,  1  New  Ca.  323,  the  non-delivery  of  a  bill  by  an 
attorney  was  pleaded  in  answer  to  an  action  for  his  work  and  labor;  bat  there 
no  question  arose  as  to  the  effect  of  the  new  rules  upon  stat.  2  G.  2,  c.  23,  s. 
23 ;  and  the  words  of  that  section  are,  *that  no  attorney  "  shall  com-  r^ocgi 
mence  or  maintain  any  action"  for  his  fees,  &c.,  till  one  month  after  de-^  ^ 
livery  of  his  bill ;  not,  as  in  the  Apothecaries'  Act,  that  he  shall  be  precluded 
from  recovering  unless  he  give  certain  proof  on  the  trial. 

Mumfrey,  contr^.  The  new  rules,  when  once  in  force,  have  the  authority  of 
an  act  of  parliament,  by  stat.  3  &  4  W.  4,  c.  42,  s.  1.  In  Graham  r.  Partridge, 
1  M.  &  W.  395,  S.  C.  Tyr.  &  G.  764,  the  Court  of  Exchequer  held  the  statatc 
of  set-off,  2  G.  2,  c.  22,  s.  13,  to  be  in  effect  repealed  by  the  rule  which  requires 
a  set-off  to  be  specially  pleaded.  [  Whitehitrst  That  was  on  the  ground  that 
the  statute  2  G.  2,  c.  22,  s.  13,  was  not  a  statute  introducing  a  "  power  of  plead- 
ing the  general  issue,"  within  the  meaning  of  stat.  3  &  4  W.  4,  c.'42,  s.  l,and 
therefore  that  the  rule  had  not  "  the  effect  of  depriving  any  person"  of  that 
power.]  The  only  effect  of  the  Apothecaries'  Act,  56  G.  3,  c.  194,  s.  21,  is, 
that  the  plaintiff  shall  be  called  upon  to  prove  his  qualification,  provided  there 
bo  anything  in  the  cause  that  raises  the  question ;  but  not  where,  by  the  state  of 
the  record,  that  fact  is  not  material  to  the  issue.  Where,  for  instance,  a  tender 
is  pleaded,  that  is  equivalent  to  an  admission  that  the  plain tifiT  was  qualified  as 
an  apothecary.  Suppose  it  could  be  shown  that  the  defendant  had  ezi^resAj 
admitted  the  qualification.  [Patteson,  J.  That,  as  against  him  would  (.if 
available)  be  evidence  on  the  trial  to  satisfy  the  statute.] 

Hum/re^  then  showed  cause  in  Wills  v,  Langridge,  relying  on  the  same  ar- 
guments as  in  the  former  case. 

*  Waddington,  contrit.  A  defendant  pleading  the  general  issue  as  to  1-^337] 
part  of  the  demand,  and  a  tender  as  to  the  residue,  admits  only  that  the  *- 
sum  tendered  is  due.  That  was  laid  down  in  Simpson  v.  Routh^  2  B.  &  C  682, 
where,  in  an  action  for  money  had  and  received,  for  the  overplus  of  a  sum  levied 
by  distress,  this  Court  held  that  the  plaintiff  was  properly  nonsuited  for  want 
of  a  demand,  though  part  of  the  sum  claimed  had  been  tendered.  In  Seaton  r. 
Benedict,  5  Bing.  28,  which  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered, it  was  held  that  a  tender  or  payment  into  Court  recognised  the  defen- 
dant's liability  only  to  the  extent  of  the  sum  tendered  or  paid  in,  and  that  he 
might  dispute  it  as  to  items  not  covered  by  that  sum.  A  similar  rule  is  laid 
down  in  Long  v.  Greville,  3  B..  &  C.  10 ;  see  Meager  v.  Smith,  4  B.  &  Ad.  673; 
Harrison  v,  Douglass,  3  A.  &  E.  396,  as  to  payment  of  money  into  Court,  with 
the  exception  that,  if  money  is  paid  in  upon  a  special  contract,  that  contract  is 
admitted  as  alleged.     In  the  present  case  it  might  be  that  the  money  was  paid 

1  See  Hayselden  v.  Staff,  ant^,  159,  where  Edmunds  t).  Harris  is  decided  not  to  be  a 
binding  authority.  See  also  the  cases  cited,  antd,  158-162 ;.  some  of  wUcJi  were  mea- 
tioned  in  the  present  argument 
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in  for  goods  furnished  after  the  plaintiff  had  become  qualified.  [Patteson,  J. 
In  Lipscombe  v.  Holmes,  2  Camp.  441,  which  was  an  action  for  work  and  labor 
as  a  surgeon,  Lord  Ellenborouqh  held  that  a  payment  into  Court  admitted 
the  plaintiff's  right  to  sue  in  that  character.]  The  cases  in  Banc  contradict 
that  decision.  Then,  supposing  the  tender  not  to  weigh  on  behalf  of  the  de- 
fendant, the  case  is  dearly  distinguishable  from  that  of  an  action  by  an  attorney 
who  has  not  delivered  his  bill.  A  defendant  sued  by  an  apothecary  cannot 
know  whether  he  is  qualified  or  not :  a  .client  must  know  whether  or  not  he  has 
p^ogQ-i  receiyed  a  bill.  And  the  positive  enactment  of  stat.  *^b  G.  3,  c.  194, 
1-  -'  s.  21,  makes  the  proof  of  qualification  at  the  trial  a  condition  precedent 
to  the  apothecary's  recovery  of  his  charges. 

Lord  Denman,  C.  J.  (after  reading  the  clause  last  referred  to).  The  statute 
requires  that,  before  any  person  shall  be  allowed  to  recover  charges  made  by 
him  as  an  apothecary,  he  shall  prove  that  he  was  duly  qualified.  The  under- 
sberiff,  in  the  first  of  the  cases  before  us,  held  that  the  qualification  was  a  part 
of  the  plaintiff's  title  to  recover,  which  the  statute  made  it  imperative  upon  him 
to  prove,  and  that,  in  the  absence  of  such  proof,  he  must  be  nonsuited.  I  think 
that  the  ruling  was  right.  There  is  a  difference  between  cases  in  which  proof  is 
made  necessary  by  a  statute  on  principles  of  public  policy,  and  where  it  is  re- 
quired merely  for  the  security  of  individuals  in  transactions  between  themselves. 
And  a  defendant  cannot  know  that  a  plaintiff  is  not  qualified  as  an  apothecary ; 
it  would  be  great  injustice  to  call  upon  him  to  plead  and  prove  the  want  of  quali- 
fication, especially  where  he  is  told  by  a  statute  that,  unless  the  plaintiff  proves 
himself  qualified,  he  cannot  succeed.  The  case,  therefore,  is  quite  different  from 
that  of  an  attorney  suing  without  having  delivered  a  bill.  There  the  fact  is 
within  the  knowledge  of  the  defendant ;  and  he  ought,  if  he  has  no  other  defence, 
to  give  notice  of  the  defect  insisted  upon  to  the  plaintiff,  who  may  then  deliver 
his  bill  and  bring  another  action.  And  the  enactment  which  governs  that  case 
18  differently  framed  from  sect.  21  of  stat.  55  G.  3,  c.  194,  which  makes  proof 
of  qualification  on  the  trial  a  condition  precedent  to  the  plaintiff's  recovery. 
The  tender  in  the  second  case  has  not  the  effect  supposed  by  the  plaintiff.  '^'It 
r^8891  ^°  ^^  much  to  say  that  an  offer  of  payment,  so  generally  made,  admits 
j-  ^  the  plaintiff  to  be  an  apothecary  entitled  under  the  act  to  recover  charges 
in  that  character.  The  defendant  may  have  been  willing  to  get  rid  of  the  ac4ion 
hj  a  tender  without  knowing  whether  the  plaintiff  was  a  qualified  apothecary  or 
not.  The  new  rules  do  not  apply.  The  contract  ijs  not  avoided  here;  but  the 
statute  gives  a  protection  to  the  defendant,  and  prevents  the  plaintiff  from  reco- 
vering, if  he  fail,  on  the  trial,  to  invest  himself  with  a  certain  character.  The 
roles,  therefore,  must  be,  in  the  first  case,  discharged ;  in  the  second,  absolute. 

LiTTLEDALE,  J.  By  the  rules,  Hil.  4  W.  4,  Pleadings  in  particular  actions, 
tit.  Assumpsit,  I.  8,  5  B.  &  Ad.  viii.,  matters  <<  which  show  the  transaction  to 
be  either  void  or  voidable  in  point  of  law"  must  be  specially  pleaded.  If,  for 
example,  such  a  case  as  Forster  v,  Taylor,  5  B.  &  Ad.  887,  were  to  occur  again, 
there  is  no  doubt  that  the  defence  must  be  pleaded.  Here,  the  contract  is  not 
avoided  by  the  general  policy  of  the  law,  or  defeated  with  reference  to  the  par- 
ticular dealing  between  the  parties ;  but  there  is  an  enactment  which  affects  the 
character  of  one  of  the  parties  personally,  and  excludes  him  from  suing.  This 
is  not  matter  to  be  pleaded ;  for,  in  the  nature  of  things,  the  defendant  cannot 
he  expected  to  know  whether  the  plaintiff  fills  the  character  in  question  or  not. 
The  matters  of  defence  arising  upon  statute,  which  are  noticed  in  the  clause  of 
the  new  rules  just  cited,  and  in  which  special  pleas  are  required,  all  refer  to 
something  which  affects  the  nature  of  the  contract  itself  As  to  the  '^'tender, 
r*3901  ^  ^™  ^^  opinion  that  that  does  not  admit  the  character  in  which  the  plain- 
^  ^  tiff  sues,  Dut  that,  upon  the  plea  of  non-assumpsit,  he  may  dispute  the 
character  as  if  no  tender  had  taken  place. 

Patteson,  J.  These  motions  bring  under  review  an  opinion  which  I  deli- 
vered, after  much  consicleration,  in  Morgan  v.  Buddock,  Harr.  &  W.  505;  S.  G. 
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4  Dowl.  P.  C.  311.  I  still  adhere  to  that  opinion.  The  words  of  stat.  55  G. 
S,  c.  194,  8.  21,  '<  unless  such  apothecary  shall  prove  on  the  trial,  that  be  wis 
in  practice,"  &c.,  cannot  be  got  over.  As  to  the  second  of  the  present  cases, 
Beid  V,  Dickons,  5  B.  &  Ad.  499,  is  a  material  authority ;  because  there  it  wis 
admitted  that  there  was  only  one  contract,  under  which  the  plaintiff  claimed; 
and  the  action  ^was  for  a  residue  of  money  owing  on  that  one  contract.  In  that 
case  110/.  was  paid  into  Court ;  and  the  defendant  pleaded  the  general  issue  and 
the  statute  of  limitations.  Parke,  J.,  says  there,  *'  The  payment  of  money  into 
Court  admits  the  contract  as  alleged,  and  a  right  to  recover  110/.;  but  beyond 
that  sum,  every  defence  is  open." 

Williams,  J.  I  am  of  opinion  that  the  first  rule  must  be  discharged,  and 
the  second  made  absolute ;  and  I  found  myself  on  the  21st  section  of  stat  55 
G.  3,  c.  194.  It  would  require  something  that  should  exclude  all  doubt,  to 
satisfy  me  that  the  new  rules  of  Court  did  away  with  that  enactment. 

First  rule  discharged. 
Second  rule  absolute. 


I 


*The  KING  v.  The  Churchwardens  of  ST.  JAMES,  WESTMINSTER  [*391] 

June  10. 

By  statute  1  Jac.  2,  c.  22  (1685),  the  parish  of  St  James,  Westminster,  was  created,  bj 
dividing  a  district  from  the  parish  of  St.  Martin ;  and  it  was  enacted,  that  the  in- 
habitants of  St  James's  '*  shall  be  from  time  to  time  subject  to  the  laws  and  statutes 
now  in  force,  or  hereafter  to  be  made  for  the  choice  of  ohurchwardois,"  &c.,  **  uA 
snch  other  like  parish  officers,  and  other  parochial  duties  within  the  said  parish,  in 
like  manner  as  the  inhabitants  of  the  said  parish  of  St.  Martin's  are  or  might  be  sub- 
ject and  liable  unto."  St  Martin's  had  been  governed  by  a  select  Testry :  and  proti- 
sion  was  made  for  continuing  such  a  yestry  in  St.  James's. 

Before  1686  the  practice  in  St.  Martin's  on  the  election  of  the  two  churchwardens  had 
been,  that  the  vestry  chose  them  by  scoring  certain  prepared  lista  (the  greatest  num- 
ber of  scores  carrying  the  election) ;  but,  by  usage,  the  junior  chorchwarden  of  the 
preceding  year  was  re-elected  of  course.  It  did  not  appear  how  or  when  this  practice 
originated.  The  power  of  the  select  vestry  to  choose  the  churchwardens  was  often 
disputed  in  St.  Martin's  after  1685;  and,  for  the  last  two  years,  the  elections  by  them 
were  discontinued,  and  the  officers  chosen  according  to  stat  68  G.  8,  c.  69.  No  altera- 
tipn  was  made  in  St  James's. 

Held,  that  the  mode  of  election  practised  in  1686,  was  one  of  the  laws  then  in  force, 
by  which,  under  stat.  1  Jac.  2,  c.  22,  the  parish  of  St  James  was  to  be  goyemed.  And 
that  the  abandonment  of  the  custom  by  St  Martin's  did  not  oblige  8t  James's  to  dis- 
continue it  also. 

St.  James's  had  adopted  Sir  John  Hobhouse's  act    Agreed,  that  this  made  no  differenca 

A  RULif  nisi  was  obtained  in  this  term  (May  24th),  for  a  mandamus,  calling 
upon  the  then  churchwardens*  of  St.  James,  Westminster,  <'  to  cause  a  notice  to 
be  given  in  the  parish  church  and  chapels  of  the  parish  of  St  James,  Westmin- 
ster, for  convening  a  meeting  of  the  inhabitants  of  the  said  parish  for  the  pur- 
pose of  electing  churchwardens  and  sidesmen  for  the  said  parish  for  the  year 
ensuing,  in  like  manner  as,  and  according  to  the  laws  and  statutes  under  which, 
the  churchwardens  and  sidesmen  for  the  parish  of  St.  Martin  in  the  Fields,  in 
the  said  county,  arp  now  chosen."  The  material  statements  in  support  of  the 
rule  were  as  follows. 

Henry  Rice,  formerly  vestry-clerk  of  St.  James,  deposed,  on  informatioD  and 
belief,  '*  That  the  churchwardens  and  sidesmen  of  the  said  parish  of  St.  James 
*were  always  chosen^  after  the  year  1685,  by  the  select  vestrymen  ap-  1^3901 
pointed  for  the  said  parish  of  St.  James,  under  and  pursuant  to  the  ^ 
statute  of  1  James  2,  c.  22 ;'  and  that  the  mode  of  proceeding,  on  the  part  of 

>  The  churchwardens  having  gone  oat  of  office  before  cause  was  shown,  it  was  ordered, 
on  the  motion  of  the  Attorney-General,  that  the  succeeding  chnrchwardeoa  should  be  tt 
liberty  to  show  cause. 

*  **  For  erecting  a  new  parish,  to  be  called  the  parish  of  Si  James,  within  the  liber^ 
of  Westminster."    The  act,  sect  1,  marks  out  a  precinct  by  certain  bounds  and  liaits, 
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the  said  select  vestrymen,  after  the  said  year  1685,  was  to  meet  together  in  tlie 
vestry-room  of  the  said  parish  church,  on  the  Thursday  before  Easter  in  every 
year,  and  '  score,'  as  it  was  called,  first  for  churchwardens,  and  next  for  four 
sidesmen,  which  was  done  by  a  paper,  with  the  names  of  eligible  persons  for 
each  office  written  thereon,  being  passed  round  by  the  select  vestrymen  present, 
each  in  their  turn  making  a  mark ;  and  the  names  which  were  afterwards  found 
to  have  most  scores  or  marks  against  them  were  chosen  churchwardens;  and  the 
four  names  with  most  scores  or  marks  against  them  were  chosen  sidesmen ;  and 
the  junior  or  last  named  churchwarden  of  the  first  and  of  every  succeeding  year 
it  was  always  the  custom  to  continue  the  senior  churchwarden  of  the  next  year ; 
and  such  continuing  churchwarden,  with  the  person  so  scored  for  to  be  associated 
with  him  as  aforesaid,  was  afterwaitis,  at  another  meeting  of  the  select  vestry- 
men, holden  on  the  Tuesday  in  Easter  week,  confirmed  by  the  select  vestrymen 
there  present,  as  the  churchwardens  and  sidesmen  of  the  parish  «for  the  year 
r*89^1  ^°>3^^°g*''*  That,  as  the  ^deponent  was  informed,  &c.,  such  mode  of  pro- 
^  ^  ceeding  was  adopted  in  the  parish  of  St.  James  in  conformity  with  the 
mode  of  proceeding  adopted  and  used  for  the  choice  of  churchwardens  and  sides- 
meD  by  the  select  vestry  which,  in  1685,  regulated  the  affairs  of  St.  Martin  in 
the  Fields,  the  last-mentioned  vestry  being  at  that  time  a  select  vestry  granted^ 
r'^8941  ^^  ^^^  instance  of  certain  *of  the  inhabitants  of  St.  Martin's,  by  an  in- 
'-  ^  strument  under  the  hand  of  the  diocesan  or  ordinary,  dated  June  28th| 
1662. 

That  the  inhabitants  of  St.  Martin's  have  often,  since  1685,  resisted  and  dis- 
puted the  power  of  the  select  vestry  to  regulate  its  affairs  or  appoint  church- 
wardens, and  such  power  has  been  the  subject  of  much  litigation ;  and  that,  for 
the  last  two  years,  in  consequence  of  the  result  of  a  late  litigation,  which  was 
determined  against  the  vestry,  they  have  ceased  to  claim  or  exercise  such  power ; 
and  the  choice  of  churchwardens  and  sidesmen  for  St.  Martin's  has  been  by  the 
inbabitants  at  large ;  and  the  course  has  been  that,  upon  notices*  given  (as  de- 
scribed in  the  affidavit),  the  inhabitants  of  St.  Martin's,  being  rate-payers,  have^ 

and  enacts  that  it  shall  be  a  distinct  parish,  divided  and  exempt  from  the  parish  of  St. 
Mtrtin. 

'  The  sections  of  stat  1  Jac.  2,  o.  22,  chiefly  bearing  upon  the  present  case  were, — 

Sect  9,  which  enacts,  **  That  the  inhabitants  of  the  said  parish  of  St  James  shall  be 
from  time  to  time  subject  to  the  laws  and  statutes  now  in  force,  or  hereafter  to  be  made, 
for  the  choice  of  chnrchwardens,  overseers  of  the  poor,  scavengers,  surveyors  of  the  high- 
ways, eonetables,  and  such  other  like  parish  officers,  and  other  parochial  duties  within 
the  said  parish,  in  like  manner  as  the  inhabitants  of  the  said  parish  of  St  Martin's  are 
or  might  be  subject  and  liable  unto  (except  where  it  shall  be  otherwise  hereby  appointed).*' 

Sect  10  appointed  the  first  churchwardens  by  name,  to  hold  office  till  Easter,  16o6, 
and  enacted,  that  '*  they  and  their  successors,  churchwardens  of  the  said  parish  of  St 
James,  shall  have  and  receive  such  and  the  like  church  duties  and  perquisites  as  the 
chorchwardens  of  the  said  parish  of  St.  Martin  do,  may,  might,  or  ought  to  receive,  and 
>ball  be  accountable  for  the  same,  and  all  other  money  that  shall  come  to  them  as  church- 
wardens, in  sach  manner  as  churchwardens  of  other  parishes  within  the  city  and  libera 
ties  of  Westminster  are  or  ought  to  be." 

Sect  11  provides  and  enacts,  **  That  all  such  vestrymen  of  the  said  parish  of  St.  Mar- 
tin as  are  inhabitants  within  the  precincts  aforesaid,  and  all  such  others  as  are  now  oon- 
Btitnted  to  be  supervisors  and  commissioners  for  the  said  church  of  St  James  by  the  said 
Lord  Bishop  of  London,  shall  be  vestrymen  of  the  said  parish  of  St  James ;  and  they,  to- 
gether with  the  said  rector  of  the  said  parish,  or  any  six  or  more  of  them,  shall  and  are 
bereby  authorixed,  at  their  first  or  second  meeting  after  the  end  of  this  present  session 
of  parliament,  to  elect  so  many  additional  vestrymen,  inhabitants  and  householders 
within  the  said  parish^  as  shall  make  the  number  of  the  whole,  with  the  rector  and  church- 
wardens for  the  time  being,  to  be^four-and- thirty  persons ;  and  the  said  vestrymen,  or 
^7  six  or  more  of  them  (whereof  the  rector  for  the  time  being,  or  his  assistant  or  clerk, 
^7  bis  appointment,  and  one  of  the  churchwardens  to  be  two),  shall  and  may  have  and 
sxeroise  the  like  power  and  authority  for  ordering  and  regulating  the  affairs  of  the  said 
parish  of  St  James,  as  the  vestrymen  of  the  said  parish  of  St  Martin  now  have  and  ex- 
ercise in  reference  to  the  said  |>arish  of  St.  Martin ;  and  upon  the  death  or  other  voidanoe 
of  any  such  vestryman,  they,  or  any  six  oitmore  of  them,  shall  and  may  elect  a  fit  per- 
son, inhabitant  and  householder  in  the  said  parish,  to  supply  the  same." 
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at  meetings  holden  pursuant  to  such  notices,  elected  churchwardens  and  sides- 
men by  voting  in  the  manner  prescribed  by  stat.  58  G.  3,  c.  69,  "  for  the  regu- 
lation of  parish  vestries/' 

That;  in  June,  1832,  the  churchwardens  of  St.  James,  Westminster,  after  the 
requisite  proceedings,  gave  notice  in  the  London  Gtizette,  that  that  parish  had 
adopted  Sir  John  Hobhouse's  act,  1  &  2  W.  4,  c.  60,  whereupon  the  select  vestry 
appointed  under  1  Jac.  2,  c.  22,  ceased  to  regulate  the  parish  affiiirs.  The  chorch- 
wardens  named  in  the  rule  were  applied  to  by  the  vestry-clerk  to  give  notice,  in 
the  parish  church,  of  a  meeting  of  the  inhabitants  of  the  parish,  to  elect  church- 
wardens for  the  year  ensuing,  but  refused  to  give  such  notice,  unless  ordered  by 
this  Court  to  do  so. 

The  affidavits  in  opposition  to  the  rule  set  but  a  minute  of  vestry,  dated  April 
1st,  1686,  showing  the  mode  in  which  the  first  election  of  churchwardens  took 
place  after  the  passing  of  stat.  1  Jac.  2,  c'  22,  namely,  by  ^scoring.  The  ^0951 
minute  referred,  in  several  parts,  to  "  the  custom  of  the  parish"  relative  *-  -* 
to  the  proceedings  described.'  Copies  were  added  of  the  vestry  minutes  of 
April  20th,  1835,  when  the  late  churchwardens  were  chosen  by  scoring,  which 
choice  was  confirmed  in  vestry,  21st  April,  1835 ;  also  the  minutes  of  March 
31st,  1836,  when  the  present  churchwardens  were  chosen  by  scoring,  which 
choice  was  confirmed  in  vestry  on  the  5th  of  April  following,  and  the  church- 
wardens sworn  in  on  the  26th  of  May.  And*it  was  stated  by  the  vestry-clerk 
of  St.  James's,  "  That,  although,  by  several  acts  of  parliament  relating  to  this 
parish,  passed  subsequently  to  the  said  act,  1  Jac.  2,  the  appointment  of  over- 
seers of  the  poor  and  other  officers  has  been  fixed  to  be  made  at  a  certain  time 
and  in  a  particular  manner,  *such  appointments  have  always  been  ex-  r^fcoog-i 
pressly  declared,  by  the  several  acts  relating  thereto,  to  be  vested  in  the  ••  ■' 
select  vestry  of  the  sai^  parish,  and  that  no  public  meeting  of  the  inhabitants 
of  the  said  parish  has  ever,  to  the  best  of  deponent's  knowledge  and  belief,  been 
called  for  the  election  of  churchwardens,  overseers,  or  any  other  officers,  except- 
ing that  the  said  parish  having  adopted  an  act,"  &c.  (Sir  John  Hobhouse's  act), 
'<  a  public  meeting  of  the  parishioners  is  always  called  in  the  month  of  May  in 
every  year,  to  elect  vestrymen  and  auditors  of  accounts,  according  to  the  provi- 
sions of  the  said  act." 

Sir  J,  Campbell,  Attorney-General,  and  J,  Jervis,  now  showed  cause.*  The 
question  is,  whether  the  churchwardens  of  St.  James's  parish  are  to  be  elected 
by  the  rate-payers  at  large,  or  by  those  who  now  constitute  the  vestry  under  Sir 
John  Hobhouse's  act.'     The  ninth  section  of  stat.  1  Jac.  2,  c.  22,  might  leave 

I  The  minute  was  as  follows  :^**  At  a  vestry  the  Ist  day  of  April,  1686.  Present,  Dr. 
Thomas  Tenniaon,  rector,  eleven  other  members,  and  Mr.  John  Haines,  and  Mr  William 
Nott,  churchwardens.  On  thiB  day,  according  to  the  custom  of  the  parish  of  St.  Mar- 
tin's, churchwardens  and  sidesmen  were  nominated  for  this  parish  for  the  year  ensuiog, 
and  notice  was  sent  to  have  them  attend  at  the  Testry  on  Tuesday,  in  Easter  week,  to  be 
then  confirmed  in  their  places ;  and  at  the  same  time  the  like  notice  was  sent  to  Bereral 
persons,  out  of  which  overseers  of  the  poor  were  to  be  elected  also  for  the  year  ensuing. 
The  proceeding  therein  was  as  followeth :  that  is  to  say — The  names  of  four  persons  were 
written  in  a  paper,  out  of  which  two  were  by  strokes  of  the  gentlemen  of  the  Testry 
noted  to  be  churchwardens ;  and  the  first  of  those  four  written  in  the  said  paper  wis, 
according  to  the  custom  of  St  Martin's,  the  junior  churchwarden  of  the  last  year;  sod 
the  greater  number  of  strokes  were  for  Mr.  William  Nott  and  Mr.  William  Hargroxe,  who 
were  the  two  first  in  the  said  paper  named  to  be  churchwardens.  There  was  also  in  tke 
like  manner  the  names  of  six  persons  written  in  a  paper,  out  of  which  four  sidesmen 
were  to  be  nominated,  whereof  the  two  first  named  were  the  two  janiors  of  the  last  year, 
who  were  chosen  of  course,  according  to  the  custom  aforesaid ;  and  the  two  eldest  next 
them  were  also  nominated,  which  were  Mr.  James  Feame  and  Mr.  Joseph  Parsons;  sod 
the  rule  in  this  case  is,  that  the  sidesmen  are  supplied  out  of  those  that  hare  been  otct- 
seers  or  fined  for  that  office,  to  be  named  according  to  their  senioritiea."  Nott  was  the 
second  of  the  two  persons  named  in  stat.  ]  Ja.  2,  0.  22,  s.  10,  aa  churchwardeDS  up  to 
Easter,  1686. 

'Before  Lord  Dbnman,  C.  J.,  L1TTLKDAI.K,  J^attssom,  and  Williams,  Js. 

sStat  1  &  2  W.  4,  c.  60,  s.  27,  enacts,  **That  from  and  after  the  adoption  of  this  act 
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some  doubt  on  the  subject;  but  sect.  11  explains  the  former  clause,  and  is  de- 
cisive. It  enacts  that  the  vestrymen  of  St.  James's  shall  have  and  exercise  ^*  the 
p^qoy-i  like  power  and  authority  "  for  regulating  the  affairs  of  that  '^'pansh,  ''  a^ 
*-  -^  the  vestrymen  of  the  said  parish  of  St.  Martin/'  now  have  and  exercise 
Id  reference  to  the  said  parish  of  St.  Martin,  that  is,  according  to  the  custom  at 
that  time  established  in  both  parishes.  If  it  be  clear  that  the  usage  in  question, 
as  to  the  choice  of  churchwardens,  existed,  de  facto,  when  the  act  of  1  Jac.  2,  c. 
22,  passed,  the  act  must  be  taken  as  adopting  that  usage,  although  it  may  not  be 
oonfurmable  to  the  common  law  course  of  election.  This  was  the  mode  in  which 
the  Covent  Oarden  Market  Act,  53  O.  3,  c.  Ixxi.  (local  and  personal,  public), 
was  construed  in  The  Duke  of  Bedford  v,  Emmett,  3  B.  &  Aid.  366.  It  does  not 
appear  that,  when  the  statute  of  James  passed,  any  one  supposed  the  then  ex- 
isting mode  of  election  to  be  illegal.  Whatever  construction  may  be  given  to  sect. 
9,  it  cannot  be  supposed  that  every  statute  which  might  affect  the  parochial  affairs 
of  St.  Martin's  was  to  have  a  similar  operation  in  St.  James's.  The  adoption  of 
Sir  John  Hobhonse's  act  by  the  parish  of  St.  James  does  not  alter  the  present  ques- 
tion, there  being,  in  sect.  27,  a  saving  of  local  vestry  acts,  except  as  to  elections. 

Sir  W,  W,  FoUett^  contrli.  The  affidavits  state  that  the  power  assumed  by  the 
select  vestry  in  St.  Martin's  had  been  a  matter  of  much  contest  before  the  altera- 
tion in  the  mode  of  electing  officers  there.  The  language  of  stat.  1  Jac.  2,  c.  22, 
Bbows  that  changes  in  the  government  of  the  parishes  were  contemplated.  Sect. 
9  enacts,  that  the  parish  of  St.  James  shall  be  '^  from  time  to  time  "  subject  to 
the  laws  and  statutes  "now  in  force,  or  hereafter  to  be  made,"  for  the  choice  of 
P3981  ^^^^'  ^^  ^^^^  manner  as  the  inhabitants  of  St.  ^Martin's  "  are  or  might 
•■  -'be  subject  and  liable  unto."  Sect.  11  does  not  apply  to  the  election  of 
parish  officers,  which  is  already  disposed  of  by  sect.' 9.  The  enactment  in  sect. 
9,  referring  to  the  "  laws  "  in  force  for  the  choice  of  officers,  cannot  contemplate 
a  mode  of  election  which  the  Court,  if  it  came  before  them,  would  not  hold  legal. 
In  the  absence  of  any  regulation  by  statute  or  established  custom,  the  church- 
wardens ought  to  be  elected  by  the  inhabitants ;  and  nothing  has  been  pointed 
cat  here,  which,  at  the  time  when  stat.  1  Jac.  2,  c.  22,  passed,  could  have  legally 
taken  away  the  cotnmon  law  right  of  election  from  the  inhabitants  of  St.  Martin's, 
and  vested  it  in  a  select  body.  [Lord  Den  man,  C.  J.  There  may  be  some  little 
fallacy  in  the  use  of  the  words  '^  legal "  and  ^'  illegal,"  as  applied  to  the  custom 
in  question.  You  mean  to  speak  of  it,  not  as  against  morals  or  policy,  but  as 
not  entirely  warranted  by  law.]  That  is  so.  Either  the  words  '^  laws  and  statutes," 
in  the  statute  of  James,  contemplate  local  laws  and  usages,  and  then  they  can 
only  refer  to  legal  ones ;  or  they  allude  to  the  general  law  of  the  land,  and  then 
the  common  law  mode  of  election  must  be  meant.  It  may  be  admitted  that  the 
adoption  of  Sir  John  Hobhouse's  act  does  not  affect  the  question. 

Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (June  13),  delivered 
the  judgment  of  the  Court. 

We  are  clearly  of  opinion  that  the  act  of  parliament  intended  to  direct  the 
election  of  churchwardens  to  take  place  in  the  new  parish  of  St.  James,  carved 
out  of  St.  Martin's,  according  to  the  prevailing  course  of  proceeding  in  the  last- 
r*3991  °^™^^  parish.  The  language  is  not  "^entirely  free  from  doubt ;  but,  con- 
^       ^  sidering  that  a  certain  custom  had  long  prevailed  without  question,  the 

la  any  parish,  the  vestry  shall  exercise  the  powers  and  privileges  held  by  any  vestry  now 
existing  in  sach  parish,  and  the  authority  of  such  vestry  may  be  pleaded  before  any  jus- 
tice or  justices  of  the  peace,  or  in  any  court  of  law,"  &o.,  **and  all  parish  officers  or 
boards  shall  account  to  them  in  like  manner  as  they  have  accounted  to  the  said  vestry : 
provided  always,  that  nothing  in  this  act  shall  be  deemed,  construed,  or  taken  to  repeal, 
Alter,  or  iuTalidate  any  local  act  for  the  government  of  any  parish  by  vestries,  or  for  the 
iBanagement  of  the  poor  by  any  board  of  directors  and  guardians,  or  for  the  due  provision 
for  divine  worship  within  the  parish,  and  the  maintenance  of  the  clergy  officiating  therein, 
otherwise  than  is  by  this  act  expressly  enacted  regarding  the  election  of  vestrymen  and 
auditors  of  aeeounts." 
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phrase,  ^*  subject  to  the  laws  and  statutes  now  in  force/'  must  be  taken  as  a  de- 
scription of  the  existing  practice.  If  the  intention  had  been  that,  in  case  of  any 
phange  in  the  constitution  of  St.  Martin's  vestry,  a  similar  change  should  imme- 
diately take  place  in  St.  James's,  some  reference  must  haye  been  had  to  the  mode 
in  which  the  law  was  to  undergo  alteration.  Such  an  enactment  would  hare 
been  superfluous,  if  the  change  were  effected  by  act  of  parliament,  by  which  the 
effect  of  it  on  St.  James's  parish  might  have  been  the  subject  of  express  regula- 
tion ;  and,  if  a  new  state  of  things  in  St.  James's  had  been  intended  to  follow 
every  new  state  of  things  in  St.  Martin's,  produced  by  an  opinion  that  the  an- 
cient vestry  had  not  a  legal  origin,  it  cannot  be  doubted  that  the  act  would  have 
prescribed  some  means  of  determining  upon  its  legality,  as  the  verdict  of  a  jury, 
or  the  sentence  of  a  Court.  The  answer  may  be  that  no  such  doubt  ever  crossed 
the  mind  of  the  legislature  in  James  the  Second's  time ;  but,  if  that  be  cor- 
rect, it  seems  to  follow  that  the  custom,  as  it  existed  in  the  old  parish,  was  es- 
tablished in  the  new,  without  any  reference  to  its  origin. 

The  rule  must  therefore  be  discharged.  Rale  discharged. 


*CLAT  r.  BOWLER.     June  10.  [*400] 

A  person,  having  been  in  prison  twelve  months  in  execntion  on  a  judgment  for  a  debt  not 
exceding  202.,  exclusive  of  costs,  was  disordered  in  mind,  and  unable  to  transact  bua- 
ness.  His  wife  gave  notice  to  the  plaintiff  that  she  should  apply  to  th^  Court  for  his 
discharge  under  stat.  48  G.  8,  o.  123;  and  she  applied  accordingly. 

Notices  had  been  given  by  the  plaintiff  for  the  purpose  of  bringing  up  the  defendant  under 
the  compulsory  clause,  82  G.  2,  o.  28,  s.  16 :  but  no  account  had  been  obtained  from 
him. 

Held,  that  the  Court  might  act  upon  the  wife's  application,  and  discharge  the  prisoner. 

The  defendant  having  been  in  prison  more  than  twelve  aucceseive  calendar 
months  in  execution  on  a  judgment  obtained  against  him  in  the  King's  Coartof 
Record  of  his  Honor  of  Peverel,  holden  at  Lenton,  Nottinghamshire,  for  a  debt 
not  exceeding  20/.,  exclusive  of  costs,  his  wife  gave  notice  to  the  plaintiff  that 
she  should  apply  to  this  Court  for  his  discharge,  pursuant  to  stat.  48  0.  3,  c 
123,  and  the  rule,  Hil.  2  W.  4, 1,  s.  90;  3  B.  &  Ad.  388. 

K  F.  Williams,  in  this  term  (May  25th),  moved  accordingly,  and  stated  that 
the  material  question  would  bo,  whether  the  wife's  application  could  be  treated 
as  that  of  the  husband  for  the  purpose  of  the  act.  On  this  point  he  relied  upon 
the  affidavit  of  a  surgeon,  who  deposed  that  he  had  attended  the  defendant  for 
upwards  of  twelve  months  last  past ;  that  from  repeated  attacks  of  paralysis,  the 
defendant  then  was,  and  had  been  for  eight  months  last  past,  of  unsound  mind, 
totally  incapable  of  making  an  affidavit,  or  of  understanding  the  nature  thereof, 
and  incapacitated  from  doing  any  kind  of  business,  or  expressing  himself  in  any 
way  to  be  understood.     A  rule  nisi  was  granted. 

Whitehurst  now  showed  cause.  Notices  were  given  on  behalf  of  the  plaintiff, 
after  the  defendant  had  been  *three  months  in  custody,  for  the  purpose  ptcjAii 
of  bringing  him  up  under  the  compulsory  clause  (s.  16)  of  stat.  32  Gr.  ^ 
2,  c.  28  ;^  but  no  discovery  of  his  estate  and  effects  could  be  obtained.  The 
merits,  therefore,  are  against  the  application ;  though  it  cannot  be  contended, 
after  some  late  decisions,  that  the  proceeding  referred  to  is  any  ba/to  the  dis- 
charge under  stat.  48  G.  3,  c.  123.  But  that  statute,  sect.  1,  entitles  the  pc^ 
son  or  persons  in  execution  to  be  discharged,  ''  upon  his,  her,  or  their  applica- 
tions" to  one  of  the  superior  Courts.  This  cannot  be  called  the  defendant's  ap- 
plication. He  is  of  unsound  mind,  and  the  notice  is  not  given  in  his  name,  nor 
does  it  even  profess  to  be  given  by  the  wife  on  his  behalf.  This  application  is  not 
necessary  to  prevent  his  lying  in  prison,  for  he  might  be  relieved  under  sect  73 

'  The  notice  appeared  to  have  been  given  about  seven  months  before  the  present  appli- 
cation. 
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of  the  iDSolvent  Debtors'  Act,  7  O.  4,  o.  57,  which  provides  for  the  discharge 
of  prisoners  unsound  in  mind.  And,  where  a  party  is  discharged  under  that 
clause,  the  creditors  have  remedies  against  his  property,  which  cannot  be  en- 
forced where  the  discharge  is  under  stat.  48  G.  8,  c.  123 ;  as  against  copyhold, 
which  is  not  liable  to  an  elegit,  but  may  be  conveyed  for  the  benefit  of  creditors 
under  stat.  7  G.  4,  c.  57.  There  is  no  reason,  therefore,  for  giving  an  extended 
construction  to  stat.  48  6.  3,  c.  123. 

E,  V.  Wlliamsy  contr^.  If  the  prisoner  is  brought  witbin  tbe  conditions  of 
stat.  48  G.  3,  c.  123,  the  Court  cannot  look  to  the  circumstances,  for  there  is  no 
r*40^1  discretionary  power;  Wood  v.  Kelmerdine,  2  Y.  &  J.  10;  Stacey  t;.*Field- 
■•  "'-'  send,  1  Dowl.  P.  C.  700.  The  unsuccessful  proceeding  under  the  com- 
pulsory clause,  32  G.  2,  c.  28,  s.  16,  is  admitted  to  be  no  bar  to  an  application 
onder  the  subsequent  act,  and  was  held  to  be  none  in  Ex  parte  Eossiter,  13  Price, 
186,  and  Ex  parte  White,  1  Dowl.  P.  G.  66.  The  question,  therefore,  is  simply 
whether  a  person  of  unsound  mind  may  take  advantage  of  stat.  48  G.  3,  c.  123. 
It  would  be  strange  if  such  a  person  were  placed  in  a  worse  situation  than  a 
sane  person  who  obstinately  remains  in  prison  twelve  months.  The  Court  will 
construe  the  act  liberally,  and  consider  this  application  by  the  wife  as  the  party's 
own.  A  lunatic  must  of  necessity  appear  before  the  Court  by  some  other  person. 
Ad  action  brought  by  an  attorney  for  him  would  be  considered  as  his  action. 

Lord  Denman,  C.  J.  This  is  an  application  on  behalf  of  a  lunatic  prisoner 
by  the  party  most  nearly  connected  with  him.  Under  the  circumstances,  and 
in  a  case  affecting  liberty,  it  would  be  violent  to  say  that  the  application  is  not 
bis  act.     The  rule  may,  therefore,  be  made  absolute. 

LiTTLEDALE,  J.  The  object  of  this  statute  is  that,  for  a  debt  within  a  cer- 
tain amount,  a  party  shall  not  be  kept  in  prison  more  than  twelve  months, 
though  he  may  have  chosen  to  lie  in  prison  during  that  time.  Here  the  party 
cannot,  himself,  apply  for  his  discharge.  Perhaps,  in  strictness,  there  should 
be  a  committee,  and  he  should  make  the  application ;  but  we  cannot  suppose 
that,  to  discharge  the  prisoner  from  a  debt  of  this  amount,  such  a  process  should 
P4031  ^  ^^^^  through ;  '''and,  the  application  here  being  made  by  a  person  so 
^       -'  near  as  the  wife,  I  think  the  rule  may  be  granted. 

Patteson  and  Williams,  Js.,  concurred.  Rule  absolute.* 

'  If  a  feoffment  be  made  in  mortgage  upon  condition  that  tbe  feoffor  shall  pay  such  a 
Bum  at  such  a  day,  if  the  feoffor  die  before  the  day,  the  heir  may  pay  or  tender  it  at  the 
<^7 ;  bat  if  a  stranger  who  hath  not  any  interest  will  tender  it,  the  feoffee  is  not  bound 
to  receive  it  Litt.  s.  884.  **  Bat  if  the  heir  be  an  idiot,  of  what  age  soever,  any  man 
laay  make  the  tender  for  him  in  respect  of  his  absolute  disability,  and  the  law  in  this 
cue  is  grounded  upon  charity,  aud  so  in  like  cases."    Co.  Litt  206  b. 


GAMBRELL  v.  Earl  FALMOUTH  and  HOUGHTON.    June  10. 
Same  v.  Earl  FALMOUTH  and  AUSTIN. 

Where  two  defendants  in  trespass  sever  in  pleading,  but  plead  the  same  pleas,  all  going 
to  the  whole  action,  and  one  succeeds  upon  all  the  issues,  the  other  upon  one  only, 
each  defendant  is  entitled  to  his  separate  costs  of  the  issues  on  which  he  has  succeeded, 
and  an  aliquot  part  of  the  joint  costs,  unless  the  Master  is  satisfied  that,  by  reason  of 
'special  circumstances,  less  ought  to  be  allowed  to  either. 

Tbe  defendants  in  such  a  case  having  appeared  by  separate  attorneys  and  counsel,  but 
the  attorneys  being  members  of  the  same  firm,  and  the  briefs  and  evidence  substan- 
tially the  same,  the  Master  taxed  the  costs  as  if  the  parties  had  appeared  by  the  same 
attorney.    Admitted,  that  the  taxation,  in  that  respect,  could  not  be  disturbed. 

A  landlord  sued  in  trespass  for  an  irregular  distress,  and  obtaining  judgment  against  the 
plaintiff,  may  recover  double  costs  under  stat  11  G.  2,  o.  19,  s.  21,  though  he  has 
pleaded  specially. 

Tal/aurd,  Seijt.,  bad  obtained  a  rule  to  show  cause  why  the  Master  should 
not  review  bis  taxation  in  both  the  above  actions,  and  why  the  costs  of  the  de» 
feodant,  the  Earl  of  Falmouth^  in  both  actions^  should  not  be  set  ofif  against  the 
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plaintiff's  damages  and  costs  in  the  first.  The  circnmstances  were  reported  by 
the  Master  (Goodrich)  for  the  information  of  the  Conrt,  and  were,  in  substance, 
these. 

The  plaintiff  Gambrell  had  been  tenant  of  Lord  Falmoath  of  a  house,  &e. 
Two  distresses  for  rent  were  at  ^different  periods  made  on  the  plaintiff's  r^iQii 
effects,  the  first  by  the  defendant  Houghton,  the  Earl's  agent,  the  other  b j  '-  -* 
the  defendant  Austin,  his  lordship's  bailiff;  and  for  those  distresses  the  above 
two  actions  were  brought,  the  Earl,  as  landlord,  being  made  a  defendant  in  each. 

The  declaration  and  other  pleadings  were  in  substance  the  same  in  each  action. 
The  declaration  (Contained  three- counts:  1.  For  distraining  for  more  than  was 
due ;  2.  For  taking  plaintiff's  tools  whilst  in  actual  use ;  3.  For  distnining  the 
tools  when  there  were  other  goods  sufficient  to  satisfy  the  rent. 

Pleas  (the  same  by  each  defendant) :  1.  Not  guilty  to  the  whole ;  2.  To  the 
first  count,  that  the  whole  sum  distrained  for  was  in  arrear ;  3.  To  the  second 
count,  that  plaintiff  was  not  nsing  the  tools ;  4.  To  the  last  count,  that  there 
were  not  other  goods  of  sufficient  value.     Whereupon  issues  were  joined. 

Both  causes  were  tried  before  Lord  Denman,  C.  J.,  at  the  Berkshire  Summer 
assizes,  1835,  when  verdicts  were  found  thus.  In  the  first  action,  for  the  Earl 
on  the  general  issue,  but  for  the  plaintiff  on  the  special  pleas ;  and  for  the  plain- 
tiff with  10/.  damages  and  40^.  costs,  against  the  defendant  Houghton  upon  the 
whole  of  the  record.  In  the  second  action  a  verdict  for  both  defendants  on  all 
the  pleas.' 

The  defence  in  each  action  was  conducted  by  Messrs.  AdIingUm,  Gregory^ 
Faulkner y  and  Follett,  the  attorneys  for  Lord  Falmouth.  In  the  first  action 
the  Earl  appeared  and  pleaded  by  George  Faulkner^  his  attorney,  and  the  de- 
fendant Houghton  by  Robert  Bayley  FolleUy  his  attorney. 

On  the  taxation  it  appeared  that  separate  briefs  had  been  prepared  and  separate 
counsel  employed  by  the  ^defendants  in  each  case ;  and  the  reason  nmK] 
assigned  by  the  Earl's  attorney  was,  that  his  Lordship  knew  nothing  of  ^  ' '' 
the  acts  of  the  other  defendants  until  the  actions  were  about  to  be  brought,  and 
that  therefore  it  was  deemed  advisable  to  keep  his  defence  distinct  from  that  of 
his  agents ;  and  upon  this  ground  it  was  contended  that  the  Karl  was  entitled 
to  the  whole  costs  of  his  defence  in  the  first  action,  as  having  defended  bj  a 
separate  attorney ;  a  point  which  the  Master  overruled,  the  attorneys  for  the 
respective  defendants  being  partners,  and  the  briefs  and  evidence  for  each  de- 
fendant being  substantially  the  same.  It  was  next  insisted,  on  the  part  of  the 
Earl,  that  he  was  at  all  events  entitled  to  an  aliquot  portion  of  the  costs  of  the 
whole  defence ;  and  Griffith  v.  Jones  (Exchequer),  4  Dowl.  P.  C.  159,  was  cited 
as  an  express  authority;  but  the  Master  overruled  this  suggestion  also.  1. 
Because  the  principle  contended  for  had  never  been  acted  upon  in  the  King's 
Bench.  2.  Because,  if  such  principle  had  been  acted  upon,  yet  it  would  not 
apply  to  this  case,  the  Earl  having  failed  on  his  special  pleas. 

The  Master,  therefore,  allowed  the  Earl  in  the  first  action  his  reasonable  costs 
with  reference  to  the  merits  of  his  own  defence  only,  according  to  the  practice 
hitherto  observed  in  the  King's  Bench,  where  acquitted  defendants  sever  in 
pleading ;  which  practice  was  recognised  in  Holroyd  v,  Breare,  4  B.  &  Aid.  43, 
700.  And  in  the  second  action,  in  which  both  defendants  were  successful,  he 
apportioned  the  costs  of  each  defendant  according  to  the  same  practice,  allov- 
ing  for  separate  pleas,  briefs,  counsel,  &c.,  but  adhering  as  far  as  circumstances 
would  permit  to  the  case  of  Nanny  v.  Kenrick,  2  Dowl.  P.  C.  334,  in  r^^Qgi 
*  which  it  was  holden  that,  where  several  defendants  defend  separately,  ^ 
and  apparently  by  different  attorneys,  but  all  the  business  is  virtually  done  by 
one,  they  are  not  entitled  to  charge  by  separate  bills  of  costs,  but  must  make  a 
joint  charge. 

Double  costs  were  also  claimed  for  the  Earl  in  the  first  action,  and  for  the 
Earl  and  the  defendant  Austin  in  the  second  action,  under  stat.  11  G.  2,  c.  19,  s. 

*  See  Gambrell  v.  Earl  of  Falmouth  and  Austin,  4  A.  &  £.  78. 
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21 :  but  the  Master  refased  to  allow  them,  thinking  that,  as  the  defendants, 
instead  of  confining  themselves  to  the  general  issue,  as  thej  were  empowered 
to  do  by  the  statute,  had  thought  fit  to  plead  specially  as  well,  they  were  not 
entitled  to  such  double  costs. 

And,  with  regard  to  setting  off  the  Earl's  costs  in  both  actions  against  the 
plaintiff's  damages  and  costs  in  the  first  action,  the  Master  expressed  his  opi- 
nion that  the  Earl  was  not  entitled  to  do  so,  the  actions  being  not  between  the 
same  parties;  observing  at  the  same  time  that  the  plaintiff's  attorney's  lien 
vould  in  that  case  be  effected,^  and  consequently  that  the  Earl^  if  he  persisted 
in  claiming  such  set  off,  must  apply  to  the  Court. 

The  Master  added  the  following  explanation  of  the  mode  of  allowing  costs  in 
E.  B.,  in  cases  like  the  present. 

By  Stat.  8  &  9  W.  3,  c.  11,  s.  1,  it  is  enacted  that,  in  all  actions  of  trespass 
against  several  defendants,  one  or  more  of  whom  shall  be  acquitted  by  verdict,  such 
person  or  persons  shall  recover  his  costs  in  like  manner  as  if  a  verdict  bad  been 
given  against  the  plaintiff,  and  acquitted  all  the  defendants,  unless  the  Judge 
certify  as  there  stated.     And  by  stat.  3  &  4  W.  4,  c.  42,  s.  32,  it  is  enacted 
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that,  where  several  persons  shall  be  made  '^'defendants  in  any  personal 
action,  and  any  one  or  more  of  them  shall  have  a  verdict  pass  for  him  or 
them,  every  such  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless  the  Judge  shall  certify,  &c.  Where,  therefore,  all  the  defendants 
appear  and  plead  by  the  same  attorney,  the  taxing  officers  of  K.  B.  have  hith* 
erto  allowed  thus.  If  they  plead  jointly,  and  the  defence  of  one  be  the  defence 
of  all,  nominal  costs  of  40^.  only  to  the  acquitted  defendant,  to  cover  his  pro- 
portion of  the  ordinary  costs  of  the  defence,  such  as  instructions  to  defend, 
entering  appearance,  &c.  But,  where  the  acquitted  defendant  severs  in  pleading, 
BO  much  of  the  pleadings  and  briefs*  as  would  be  applicable  to  his  particular 
case,  any  witness  or  witnesses  called  solely  on  his  behalf,  a  fair  proportion  of 
counsels'  fees,  &c.  And,  where  the  acquitted  defendant  has  appeared  and 
pleaded  by  a  different  attorney,  the  officers  have  invariably  given  him  all  his 
reasonable  costs  as  in  ordinary  cases. 

Buti  in  Griffiths  v.  Kynaston,  2  Tyrwh.  767,  the  Court  of  Exchequer  were 
of  opinion  that  the  successful  defendant,  though  pleading  the  same  plea  and  by 
the  same  attorney,  was  entitled  to  an  aliquot  portion  of  the  whole  costs  of  the 
defence.  The  same  rule  was  also  laid  down  by  that  Court  in  Starving  v.  Cou* 
sins,  1  Ghile,  159,  and  in  Griffith  v,  Jones,  4  Dowl.  P.  C.  159 ;  but  in  deciding 
the  latter  case  the  Court  seems  to  have  considered  that  the  old  rule  of  allowing 
40«.  only  in  these  cases  was  inflexible,  a  supposition  which,  as  regarded  the 
Ring's  Bench,  was  incorrect. 

The  Master  therefore  stated  the  points  for  consideration  here  to  be :  ''  1. 
P4081  ^^^^^^''  ^^^^  reference  to  the  '''above  decisions  in  the  Exchequer,  the 
*-  -'  practice  in  K.  B.,  and  the  fact  of  Lord  Falmouth's  having  failed  on 
his  special  pleas  in  the  first  action,  the  costs  in  these  actions  have,  as  regards 
principal  ana  single  costs,  been  rishtly  taxed  ?  2.  Whether,  as  the  defendants 
pleaded  specially,  in  addition  to  the  general  issue.  Lord  Falmouth  and  Austin 
are  entitled  to  double  costs  ?  and,  if  so,  whether  the  tlarl's  double  costs  should 
not  be  confined  to  the  second  action,  his  Lordship,  as  above  observed,  having 
&iled  as  to  part  in  the  first  action  ?  3.  Whether,  under  all  the  circumstances, 
liord  Falmouth  is  entitled  to  set  off  his  costs  as  prayed  by  the  rule  ?" 

Knowles,  in  last  Easter  term,  showed  cause.'  First,  the  Master  has  done 
fightly  in  allowing  the  Earl  only  a  reasonable  portion  of  the  costs  apportioned 
hetween  him  and  the  other  defendants,  and  not  an  aliquot  part.  He  has  exer- 
cised a  discretion  which  he  was  entitled  to  use,  since  stat.  3  &  4  W.  4,  c.  42, 
8-  32.  Starving  v.  Cousins,  1  Gale,  159 ;  S.  C.  (as  Starling  v.  Cozens),  2  Cro. 
U.  k  R.  445;  and  Griffith  v,  Jones,  4  Dowl.  P.  C.  159,  where  the  Court 

*  See  Lees  v.  Reffitt,  8  A.  &  E.  707. 

'  May  7.    Before  Lord  Dknman,  C.  J.,  Littlbdalb,  Pattbbon,  and  Colbbidob,  Jb. 
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of  Exchequer  held  an  aliquot  part  to  be  the  proper  allowance^  are  cootrary  to 
the  practice  here ;  and  in  those  cases  the  defendants  who  obtained  such  costs 
had  succeeded  on  all  the  issues ;  here  the  verdict,  in  one  of  the  causes,  was 
against  the  Earl  upon  one  issue.  Holrojd  v.  Breare,  4  B.  &  Aid.  43,  700, 
shows  the  principle  adopted  in  such  cases  by  this  Court,  and  is  applicable  here. 
Then  it  is  objected  that  the  costs  are  allowed  only  as  if  the  parties  had  appeared 
by  the  same  attorney.  [Tal/ourd,  Serjt.,  *for  the  defendants,  waived  p. Qg^ 
this  point.]  As  to  the  allowance  of  double  costs.  At  all  events,  the  ^  ^ 
Earl  cannot  claim  them  in  the  first  action,  under  stat.  11  G.  2,  c.  19,  s.  21/ 
because  the  judgment  is  not  wholly  against  the  plaintiff.  And,  as  to  each 
action,  a  defendant  is  entitled  to  double  costs  only  where  he  has,  accordiDg  to 
sect.  21,  pleaded  the  general  issue  and  given  the  special  matter  in  evidence. 
The  double  costs  are  a  penalty,  not  to  be  enforced  unless  the  defendant  has 
brought  himself  strictly  within  the  enactment.  And  it  is  not  reasonable  that 
he  should  recover  them,  where  he  has  increased  expense  by  incnmberiug  the 
record  with  special  pleas.  [Patteson,  J.  What  ncoessary  connexion  is  there 
between  the  two  parts  of  the  section  ?  Suppose  it  appeared  that  the  defendant 
did  not  take  any  goods  at  all,  and  no  special  matter  were  given  in  evidence,  do 
you  say  that  the  defendant  then  would  not  be  entitled  to  double  costs  ?]  He 
would,  if  he  brought  himself  within  the  enactment  in  other  respects.  [Pat- 
TESON,  J.  Then  you  admit  that  the  two  branches  of  the  section  are  distinct 
from  each  other.  The  latter  clause,  in  mentioning  '<  such  action,''  cannot  refer 
exclusively  to  actions  in  which  the  proceeding  shall  have  been  that  before 
'^described,  because  it  speaks  of  the  plaintiff  discontinuing  such  action,  pciini 
Lord  Denman,  C.  J.  The  object  seems  to  be,  that  the  landlord  shall  ^  ^ 
not  be  under  the  necessity  of  pleading  specially  the  defences  arising  from  Uie 
relation  of  landlord  and  tenant.  And  the  words  in  the  latter  clause  of  the 
section  are,  that  the  defendant  shall  have  double  costs  if  the  defendant  become 
nonsuit,  &c.,  "  in  such  action  ;''  not  if  he  fail  in  any  particular  course  of  plead- 
ing.] The  words  ''such  action,"  in  the  latter  clause  of  the  section,  refer  to 
the  ''actions"  twice  mentioned  in  the  earlier  part,  in  which  the  defendaot 
adopts  the  mode  of  pleading  there  spoken  of.  [Pattbson,  J.,  referred  to 
Johnson  v.  Lawson,  2  Bing.  341.]  That  was  an  action  of  replevin ;  and  the 
question  arose  on  a  different  section  of  the  statute.  Lastly,  as  to  setting  off 
the  costs,  the  rule,  Hil.  2  W.  4,  I.  s.  93,  3  B.  &  Ad.  388,  directs  that  no  set- 
off of  costs  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  in  the  suit 
against  which  the  set-off  is  sought.  Cowell  v,  Betteley,  10  Bing.  432,  and 
Pomett  V,  Helyer;  2  Dowl.  P.  C.  540,  show  the  strictness  with  which  that  rule 
is  enforced. 

Tal/aurdf  Serjt.,  contrli.  As  to  the  first  point,  it  is  said  that  the  Master  has 
given  reasonable  costs,  according  to  the  discretion  vested  in  him.  But  that  is 
a  discretion  to  be  exercised  on  the  principle  recognised  by  the  Court,  which 
principle  is  matter  of  positive  regulation.  The  convenient  rule  is,  that  the 
whole  amount  of  costs  due  to  the  several  defendants  should  be  ascertained,  and 
each  allowed  his  proportion,  without  reference  to  the  question  of  merits.  Some- 
thing was  found  against  Lord  Falmouth  in  this  case ;  but  the  pleas "^found  r*4i]i 
for  him  went  to  the  whole  cause  of  action.  As  to  stat.  11  G.  2,  c.  19,  ^ 
8.  21,  that  section  gives  the  defendant  two  privileges;  first,  the  right  to  plead 

I  Stat.  11  G.  2,  0.  19,  8.  21,  enacts  that,  ''In  all  actions  of  trespass  or  upon  the  case 
to  be  brought  against  any  person  or  persons  entitled  to  rents  or  serrices  of  any  kind, 
his,  her,  or  their  bailiff  or  receiver,  or  other  person  or  persons,  relating  to  any  entry  by 
virtue  of  this  aot,  or  otherwise,  upon  the  premises  chargeable  with  such  rents  or  serrices, 
or  to  any  distress  or  seizure,  sale  or  disposal  of  any  goods  or  chattels  thereupon;  it 
shall  and  may  be  lawful  to  and  for  the  defendant  or  defendants  in  such  actions  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence ;  any  law  or  usage  to  the 
contrary  notwithstanding;  and  in  case  the  plaintiff  or  plaintiffs  in  such  action  shsll 
become  nonsuit,  discontinue  his,  her,  or  their  action,  or  have  judgment  against  him,  her, 
or  them,  the  defendant  or  defendants  shall  recover  double  costs  of  suit." 
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the  general  issue  and  give  the  special  matter  in  evidence ;  secondly,  double 
costs  in  the  cases  pointed  out.  There  is  nothing  that  makes  the  exercise  of  the 
former  privilege  a  condition  of  the  latter.  The  mention  of  discontinuing,  in 
the  second  branch  of  the  section,  has  been  pointed  out  from  the  Bench.  With 
respect  to  the  set-off,  it  is  not  desired  on  the  part  of  the  defendants  to  interfere 
with  the  attorney's  lien. 

Lord  Denman,  C.  J.  No  point  remains  as  to  the  set-off,  it  being  agreed 
that  that  must  be  subject  to  the  attorney's  lien.  On  the  subject  of  double  costs 
I  entertain  no  doubt.  The  Earl  might  waive  his  privilege  of  pleading  the 
general  issue  and  giving  the  special  matter  in  evidence ;  but  he  still  retained  his 
other  rights  under  the  statute  as  landlord.  I  see  no  reason  for  the  special 
pleas  pleaded  by  him  in  this  case ;  but  the  act  distinctly  provides  that,  in  the 
actions  there  described,  if  the  plaintiff  shall  have  judgment  against  him,  the 
defendant  shall  recover  double  costs  of  suit.  We  have  no  power  to  say,  in 
such  a  case  as  this,  that  the  landlord  is  not  entitled  to  them.  As  to  the  ap- 
portionment of  costs,  we  will  take  time  to  consider. 

LiTTLUDALE,  J.  Under  stat.  11  G.  2,  c.  19,  s.  21,  a  defendant  may  or  may 
not  use  the  privilege  given  as  to  pleading ;  but  the  words  in  the  latter  part  of 
the  section,  *'  in  case  the  plaintiff  or  plaintiffs  in  such  action  shall  become  nonsuit^ 
discontinue  his,  her,  or  their  action,  or  have  judgment  against  him,  her,  or  them,'' 
r*4l21  *^^^^  ^  ^^^  actions  '^  of  trespass  or  upon  the  case"  mentioned  in  the 
^  -I  former  part  of  the  section.  Here,  though  in  one  action  the  plaintiff  sue* 
ceeded  on  some  of  the  pleas,  he  would  take  nothing  even  on  that,  by  the  general 
judgment.  The  first  part  of  stat.  11  6.  2,  c.  19,  s.  21,  is  a  general  and  com- 
prehensive clause,  and  comprehends  '' all  actions"  of  trespass  or  case  brought  for 
the  causes  there  specified ;  the  words  ''  such  action,"  in  the  latter  clause,  refer 
merely  to  the  particular  case  where,  in  one  of  the  actions  before  mentioned,  a 
contiDgeney  there  contemplated  occurs.  I  have  not  the  slightest  doubt  upon  this 
point. 

Patteson,  J.  The  early  part  of  sect.  21  of  this  statute  is  merely  descrip- 
tive of  a  certain  class  of  actions ;  then  a  privilege  is  given  to  defendants  in 
those  actions,  as  to  pleading;  and,  lastly,  it  is  provided,  that  if  the  plaintiff  or 
plainti&  *^  in'  such  action  shall  become  nonsuit,  discontinue  his,  her,  or  their 
action,  or  have  judgment  against  him,"  &c.,  the  defendant  shall  have  double 
costs.  This  is  an  action  of  the  class  spoken  of  in  the  beginning  of  the  section, 
**  relating"  to  a  '^  distress  or  seizure,"  and  the  plaintiff  has  had  judgment 
against  him  in  it.  It  is  no  matter  what  his  pleas  have  been.  The  clause  giving 
doable  costs  is  quite  unconnected  with  the  enactment  as  to  pleading. 

Coleridge,  J.,  concurred. 

As  to  the  remaining  question.  Our.  adv.  vtdt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  We  dis- 
P4131  P^^^  ^^  ^^^  ^^®  points  in  this  case  *at  the  time  of  the  argument,  except 
^  ^  the  question,  where  one  of  several  defendants  succeeds  in  an  action,  by 
what  rule  the  taxation  of  his  costs  is  to  be  regulated.  We  have  considered  the 
matter,  and  think  ourselves  bound  by  the  rule  laid  down  by  Mr.  Baron  Batlet 
in  Griffiths  v.  Kynaston,  2  Tyrwh.  760,  and  afterwards  confirmed  in  Griffith  v. 
JoDcs,  2  Cr.  M.  &  R.  338,  viz.,  that  the  successful  defendant  is  to  be  allowed 
all  his  separate  costs,  and  prim&  facie  an  aliquot  part  of  the  joint  costs,  unless 
the  Master  is  satisfied  that  some  smaller  proportion  should  be  allowed  by  reason 
of  any  other  special  circumstances.  The  rule  for  reviewing  the  taxation  will 
therefore  be  absolute.  Rule  absolute. 


JONES  V.  EVAN  RICHARD  and  Others.    June  10. 

In  replevin  for  sheep,  the  defendants  made  cognisance,  as  bailiffs  of  the  tenant  of  a 
oestuage  and  lands  called  B.,  that  the  said  tenants  and  all  those  whose  estate,  &c., 
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occupiers  of  B.,  had  the  sole  and  exdlusive  right  of  pasture  and  feeding  of  tbeep  on 
L.,  the  locus  in  quo,  as  to  the  said  messuage,  &c.,  appertaining;  and  that  the  plain- 
tiff's sheep  were  damage-feasant.  By  another  cognizance  they  alleged  a  right  of 
common  over  L.,  as  appurtenant  to  B.  The  plea  in  bar  denied  Uie  above  rights,  and 
alleged  that  the  plaintiff  had  right  of  common  over  L.,  as  appurtenant  to  his  messasge, 
&c.,  called  T.     Issues  were  joined  as  to  the  several  rights. 

At  the  trial  it  appeared  that  L.  was  a  mountain  sheepwalk,  upon  which  no  act  of  owner- 
ship had  been  exercised  but  the  feeding  of  sheep.  The  defendants  abandoned  their 
alleged  right  of  common ;  and,  upon  the  issue  as  to  the  exclusive  pasturage,  the  jary 
(having  had  their  attention  called  to  the  difference  between  a  mere  privilege  and  the 
right  of  soil]  found  a  verdict  for  the  defendants,  and  "that  L.  was  part  of  the  farm 
of  B.  ;'*  finoing  also  as  to  the  remaining  issue,  that  the  plaintiff  had  no  right  of  com- 
mon in  respect  of  T. 

On  motion  to  enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  or  judgment  for  the 
plaintiff  non  obstante  veredicto  on  the  issue  as  to  the  exclusive  right  of  pasture,  the 
Court  held  that,  upon  the  evidence  and  finding,  the  cognizance  could  not  be  sustained; 
and  they  granted  a  new  trial. 

Replevin  for  sheep  and  lambs.  The  defendants  made  cognizaoce,  as  bailifi 
of  Elizabeth  Da  vies,  that  the  Rev.  Hugh  Smith  was  seized  in  fee  of  a  messuage, 
farm,  lands,  and  premises  called  Blaenmerin,  with  the  appurtenances,  situate, 
&c.,  and  that  he  and  all  *those  whose  estate  he  then  had  of  and  in  the  1^4141 
said  messuage,  &c.,  for  the  time  being,  from  time  whereof,  &c.,  had  had,  ^  ^ 
used,  and  enjoyed,  and  bad  been  used  and  accustomed,  &c.,  and  of  right,  ought, 
Ac,  and  still  of  right  ought  to  have,  use,  and  enjoy  for  himself  and  themselves, 
and  bis  and  their  tenants  and  farmers,  occupiers  of  the  said  messuage,  him 
lands,  and  premises  called  Blaenmerin,  the  sole  and  exclusive  right  of  pasture 
and  feeding  of  sheep  and  lambs  in,  upon,  over,  and  throughout  a  oer^n  piece 
of  land,  situate  in  the  county  aforesaid,  called  Llechweddcarregdio,  as  to  the  said 
messuage,  farm,  &c.,  called  Blaenmerin,  belonging  and  appertaining:  thai 
Smith  being  so  seized,  before  the  times  when,  &c.,  to  wit,  &c.,  demised  the  said 
messuage,  farm,  &o.,  to  E.  Bavies,  to  hold  from  year  to  year,  by  virtue  of 
which  demise  she,  before  the  time  when,  &c.,  entered,  and  was  and  is  possessed 
of  Blaenmerin  with  the  appurtenances  for  the  term  granted  :  and,  because  the 
sheep  and  lambs  were  damage-feasant  upon  Llechweddcarregdio,  so  that  £. 
Davies  could  not  have  or  enjoy  her  said  right  of  pasture  and  feeding  there  in  so 
ample  a  manner,  &c.,  the  defendants,  as  bailiffs,  &o.,  well  acknowledge,  kc. 
Verification.  There  was  another  cognizance  by  which  E.  Davies,  as  lessee  of 
Smith,  claimed  common  of  pasture  on  Llechweddcarregdio,  for  all  her  sheep 
and  lambs  levant  and  couchant  on  Blaenmerin,  as  belonging  and  f^pertaining 
to  Blaenmerin ;  but  this  was  abandoned  at  the  trial. 

To  the  first- mentioned  cognizance  (the  second  on  the  record),  there  were  two 
pleas  in  bar.  1.  Traversing  the  right  of  Smith  in  Llechweddcarregdio,  ^ 
pleaded  in  the  second  cognizance,  and  concluding  to  the  country.  2.  That 
plaintiff,  before  and  at  the  time  when,  &c.,  was  the  ""lawful  occupier  of  rm^^ 
a  messuage,  farm,  lands,  and  premises  called  Tycoch,  with  the  appur-  *- 
tenances,  situate,  &c.,  and  that  plaintiff  and  the  occupiers  for  the  time  being 
of  the  said  farm,  &c.,  have  respectively  for  and  during  the  thirty  years  next 
before  the  commencement  of  this  suit,  and  before  the  said  time  when,  ^,  had, 
used,  and  actually  enjoyed  of  right  without  interruption,  and  claimed  of  right, 
common  of  pasture  in  and  upon  the  said  place  called  Llechweddcarregdio,  for 
all  his  and  their  sheep  and  lambs  levant  and  couchant  in  and  upon  the  said 
messuage,  farm,  and  lands  with  the  appurtenances  every  year  at  all  times  of 
the  year,  as  to  the  said  messuage,  farm,  and  lands,  with  the  appurteoaooee 
belonging  and  appertaining :  wherefore  plaintiff,  before  and  at  the  time  when, 
&c.,  put  the  sheep  and  lambs,  &c.,  being  his  own  sheep  and  lambs,  levant  and 
couchant,  &c.,  into  the  said  place  in  which,  &c.,  to  feed  and  depasture,  and 
which  said  sheep  and  lambs  were  lawfully  there  feeding,  &c.,  until  defendants 
of  their  own  wrong,  &c. :  verification.  The  replication  traversed  the  thirtj 
years'  enjoyment  of  right  of  common  as  pleaded,  concluding  to  the  oountiy. 
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On  the  trial  before  Williams,  J.,  at  the  Spring  assizes  for  Cardiganshire, 
1835,  it  appeared  that  the  Blaenmerin  property  consisted  of  a  house,  some  en- 
closed land,  and  a  tract  of  unenclosed  mountain  land  forming  sheepwalks.  Eli- 
sabeth Davies,  the  lessee  of  Blaenmerin,  claimed  to  have  a  risht  in  the  Llech- 
weddcarregdio,  as  one  of  these  sheepwalks.  The  plaintiff  endeavored  to  prove 
a  right  of  common  appurtenant  to  Tyooch,  on  the  Lleohweddcarregdio  sheep- 
walk;  and  the  defendants  gave  evidence  of  an  exclusive  pasturing  (but  not  any 
r*4161  *^*^®'  exercise  of  ownership)  on  the  same  tract.*  But,  with  respect  to 
I-  ^  this  tract,  one  of  the  defendants'  witnesses,  who  had  lived  with  an  occu- 
pier of  Blaenmerin,  stated  that  during  that  time  the  oocupier  claimed  several 
hundred  acres  of  mountain  (including  the  tract  in  question)  as  belonging  to 
Blaenmerin,  and  that  he  ''  claimed  the  mountain  land  as  he  claimed  the  rest/' 
Language  to  a  similar  effect  was  used  by  other  witnesses. 

The  circumstances  of  the  trial  were  further  stated  as  follows  in  the  judgment 
of  the  Court  upon  the  aftermentioned  motion.  '^  With  respect  to  the  second 
avowry,  the  learned  Judge  early  in  the  cause  intimated  an  opinion  that  the  evi- 
dence, on  each  side,  tended  to  prove  that  the  ^sheepwalk'  in  question  belonged 
to  one  or  other  of  the  contending  tenements,  and  was  a  part  of  it  '  as  much  as 
the  house  or  building'  belonging  to  either,  according  to  the  language  of  the  wit- 
nesses. The  case,  however,  was  permitted  to  go  on,  to  give  the  defendant  an 
opportunity  of  having  a  verdict  entered  for  him  on  the  second  avowry,  in  case 
the  jury  should  find  some  right  for  him,  and  the  Court  should  think  (contrary 
to  the  opinion  of  the  Judge  at  the  trial)  that  the  evidence  might  support  that 
avowry.  The  evidence  was  accordingly  left  to  the  jury,  which  was  a  special 
one,  with  remarks  upon  the  distinction  between  the  right  to  the  soil  itself,  and 
ftDj  right  of  common,  or  right  of  pasturage,  in  respect  of  it;  and  the  jury  were 
requested  to  say  whether,  upon  the  evidence,  they  were  of  opinion  that  the  place 
in  question,  the  Lleohweddcarregdio,  belonged  to  Blaenmerin,  as  an  integral 
P4171  ^^  *^^  ^^'  ^^^^  ^^^  house  and  buildings  themselves,  or  whether  they 
'-  -'  thought  the  defendant  had  a  right  of  common  or  pasturage  in  respect  of 
it.  The  jury  found  for  the  defendants, — ^that  the  Lleohweddcarregdio  was 
part  of  the  farm  of  Blaenmerin, — and  no  right  of  common  for  Tycoch.' '' 

R.  V,  RichardSf  in  Easter  term,  1835,  moved  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  on 
the  ground  that  the  defendants  had  failed  in  establishing  the  right  under  which 
they  made  cognizance,  according  to  their  pleading ;  or  why  there  should  not  be 
a  new  trial,  if  the  jury  were  to  be  considered  as  having  found  a  right  of  feed- 
ing, merely,  on  the  locus  in  quo,  since  the  verdict,  in  that  case,  would  be  against 
the  evidence ;  or  why  judgment  should  not  be  entered  for  the  defendants  on  the 
issue  upon  the  first  plea  in  bar  only,  to  the  second  cognisance,  and,  in  that  case, 
judgment  be  given  for  the  plaintiff  non  obstante  veredicto,  inasmuch  as  the  de- 
fendants, upon  that  issue,  claimed  to  have  land  appurtenant  to  land;  on  which 
point  Rkhardi  cited  Buszardv.  Capel,  8  B.  &  C.  141,  S.  C.  (Capel  v.  Buszard) 
in  Error,  6  Bing.  150.     A  rule  nisi  was  granted. 

ChUtoUy  EvanSf  and  E.  F.  Williams,  showed  cause  in  this  term.'  The  real 
question  which  both  parties  intended  to  try  was  as  to  the  right  of  exclusive  pas- 
turage, not  the  ownership  of  the  land.  The  right  to  a  sheepwalk  is  well  under- 
stood in  Wales,  and  is  never  considered  as  involving  the  claim  of  title  to  the 
r*4l81  *^^^'  [Williams,  J.  I  had  a  strong  impression  throughout,  that  the 
^  ^  evidence  looked  towards  the  right  of  soil,  not  that  of  common.  I  wished 
the  jury  to  find  what  the  right  actually  was,  in  order  that  the  Court  might  af- 
terwards give  judgment  according  to  the  .'justice  of  the  case,  under  stat.  3  &  4 
W.  4,  c.  42,  s.  24.]  The  proof  of  a  right  of  exclusive  pasturage  runs,  to  a  con- 
siderable extent,  in  the  same  course  with  the  proof  of  soil  and  freehold ;  and  the 

'  Some  evidence  was  given  by  the  defendants,  to  show  that  the  right  of  soil  was  in  the 
Crown. 
*  June  6th.    Before  Lord  Dbnmait,  G.  J.,  Littlbdau,  PATTSsoir,  and  Williams,  Js. 
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jury  may  have  thought  themselves  warranted  in  finding  that  Mrs.  Diries  had 
the  right  of  soil :  but,  if  a  party  means  to  claim  only  a  modified  right,  and  gives 
evidence  which  supports  it,  a  jury  ought  not  to  be  allowed  to  say  that  the  claim 
shall  go  farther  and  the  party  be  thereby  prejudiced.  No  evidence  here,  as  to 
any  matter  of  fact,  was  inconsistent  with  the  modified  righL  It  is  not  easj  to 
say  how  the  defendants  could  have  given  more  precise  evidence  to  show  that 
Mrs.  Davies  had  the  pasturage  only,  and  not  the  soil.  [Pattbson,  J.  Bj  show- 
ing that  another  person,  claiming  to  be  the  lord,  dug  quarries  in  the  land.  Lnrd 
DenmaNi  C.  J.  In  the  absence  of  any  such  fact,  proof  of  exclusive  pasturing 
would  be  evidence  of  a  right  to  the  soil ;  and  it  is  for  the  jury  to  draw  the  in- 
ference.] The  evidence  would  not  have  been  satisfactory  on  a  plea  of  libenim 
tenementum.  And  there  was  proof  of  a  title  in  the  Crown.  Neither  the  jory 
nor  the  witnesses  could  be  expected  to  understand  accurately  the  distinction  be- 
tween the  privilege  actually  claimed  here,  and  an  ownership  of  the  land.  The 
doctrine  of  appurtenances  is  not  without  difficulty,  even  to  lawyers,  as  appean 
(for  instance)  from  the  discussions  in  Yates  v.  Clincard,  Cro.  Elii.  704,  and 
Hill  V.  OrangC;  Plowd.  170.  In  the  latter  ^case  it  was  said  by  ^^^r^iiQi 
Court  that  the  word  appertaining  (to  the  messuage)  there  should  be*-  ^^ 
taken  in  the  sense  of  '' usually  occupied  with,''  or  ^Mying  to,"  the  messuage; 
*^  for  when  appertaining  is  placed  with  the  said  other  words,  it  cannot  htTe  its 
proper  signification,  as  it  is  said  before,  and  therefore  it  shall  have  such  signi- 
fication as  was  intended  between  the  parties,  or  else  it  shall  be  void,  which  it 
must  not  be  by  any  means,  for  it  is  commonly  used  in  the  sense  of  occupied 
with,  or  lying  to,  ut  supra,  and  being  placed  with  the  said  other  words^  it  can- 
not be  taken  in  any  other  sense,  nor  can  it  have  any  other  meaning  than  is 
agreeable  with  law,  and  forasmuch  as  it  is  commonly  used  in  that  sense,  it  is  the 
office  of  Judges  to  take  and  expound  the  words,  which  common  people  use  to  ex- 
press their  meaning,  according  to  their  meaning,  and  therefore  it  shall  be  here 
taken  not  according  to  the  true  definition  of  it,  because  that  does  not  stand  with 
the  matter,  but  in  such  sense  as  the  party  intended."  The  expression  '<  belong- 
ing" and  "  part  of  the  farm,"  here,  must  be  construed  with  this  latitude.  [Lord 
Denman,  C.  J.  The  whole  object  of  the  summing  up  in  this  case  was  to  draw 
the  attention  of  the  jury  to  the  legal  distinction  between  right  of  soil  and  right 
of  pasturage.]  There  is  no  ground  for  judgment  non  obstante  veredicto.  The 
averment,  that  Smith,  and  his  tenants,  occupiers,  &c.,  had  the  sole  and  excla- 
sive  right  of  pasture  on  the  locus  in  quo,  as  belonging  and  appertaining  to  the 
messuage  and  farm,  &c.,  is  not  on  the  face  of  it  objectionable;  Potter  v.  North, 
1  Saund.  850,  Serjeant  Williams'  note  (2)  to  that  case,  1  Wms.  Sannd.  353; 
Hoskins  v,  '''Ilobing,  2  Saund.  324;  Harg.  Co.  Litt  122  a,  note  (fi)r«4ooi 
In  the  last,  cited  case  ''  it  was  adjudged  that  the  prescription"  (for  the  *- 
customary  tenants  of  a  manor  to  have  the  sole  and  several  pasture  yearly  tnd 
every  year  for  the  whole  year  at  their  will  and  pleasure,  as  belonging  to  their 
customary  tenements)  <<  was  good ;  for  it  does  not  exclude  the  lord  from  all  the 
profits  of  the  land^  as  he  is  entitled  to  the  mines,  trees,  and  quarries :"  and  the 
law  has  been  so  considered  ever  since ;  ''  though  a  man  cannot  prescribe  to  have 
common  eo  nomine,  for  the  whole  year,  in  exclusion  of  the  lord,  for  this  b  held 
to  be  repugnant  to  the  nature  of  the  thing;"  1  Wms.  Saund.  353,  note  (2)  to 
Potter  t;.  North,  1  Saund.  350,  citing,  among  other  authorities,  Co.  Litt.  122  a. 
And  in  Hoskins  v,  Eobins,  2  Saund.  328,  where  the  copyholders  had  the  sole 
pasture,  and  it  was  therefore  contended  that  the  lord  could  not  dbtrain  damage- 
feasant,  because  he  had  no  interest  in  the  herbage;  the  Court  answered,  that 
'<  the  lord  may  distrain  for  other  damage  in  his  soil  the  cattle  of  any  who  have 
BO  right  to  put  in  their  cattle,  although  he  has  not  any  interest  in  the  faerbt^;" 
and  it  is  added  in  a  note,  2  Wms.  Saund.  328,  note  (13),  <<  For  the  lord's  in- 
terest in  the  mines,  trees,  bushes,  &c.,  still  continues,  to  which  dami^  may  be 
done  as  well  as  to  the  grass,"  1  Vent  123,  163,  Hoskins  v.  Robins.  Basxanl  r. 
Capel,  8  B.  &  C.  141,  does  not  apply.     There  a  distress  for  rent  was  made  upon 
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the  land,  whicli  (acoording  to  one  of  the  suppositions  put  by  the  Court)  was 
claimed  as  appurtenant  to  land.  Here  the  defendants  have  merely  distrained 
cattle  damaee-feasanty  which  distress  even  commoners  may  make.  [Patteson, 
r^4211  ^'  Dft^i^s  V.  '''Pierce^  2  T.  R.  53,  there  was  a  cognizance  stating 

*•  ^  that  the  locus  in  quo  was  part  of  '^  a  certain  tenement  of  land  called 
Balchystullen  sheepwalk;''  but  no  point  of  law  was  raised  upon  the  allegation 
of  title.  Lord  Denman,  C.  J.  Nothing  can  be  more  ambiguous  than  the  word 
"Bheepwalk."] 

John  WiUofif  R,  V,  Richards,  and  W.  M,  James,  contr^.  The  defendants 
claimed  on  this  record  either  the  land,  or  a  right  in  another's  soil ;  if  the  last, 
the  jury  has  found  against  them;  if  the  first,  their  claim,  which  the  jury  has 
supported,  is  of  land  appurtenant  to  other  land,  which  the  law  does  not  allow  of; 
Go.  Litt.  121  b,  Bro.  Abr.  Prescription,  pi.  19.  And  in  fact  the  exclusive 
pasture  here  claimed  was  a  corporeal  hereditament,  which  could  not  appertain 
to  land.  Similar  rights  have  been  held  to  be  tenements  on  which  a  party  might 
come  to  settle,  witlun  the  meaning  of  stat.  13  &  14  Car.  2,  c.  12,  s.  1 ;  Rex  v. 
Piddletrenthide,  3  T.  R.  772;  Rex  v.  Tolpuddle,  4  T.  R.  671.  In  Burt  r. 
Moore,  5  T.  R.  329,  it  was  held  that  a  party  renting  the  milk  of  twenty-two 
cowB,  to  be  exclusively  depastured  on  a  certain  meadow,  had  such  an  interest  in 
the  land  that  he  might  distrain  the  lessor's  cattle  damage-feasant  there.  In 
Capel  V.  Buszard  (in  error),  6  Bing.  150,  it  was  agreed  by  the  Court  that  the 
special  verdict  was  inconsistent  in  stating  that  the  exclusive  use  of  the  land  was 
demised  as  appurtenant  to  the  wharfs,  but  that  the  land  itself  was  not  demised ; 
^  because  a  grant  of  the  exclusive  use  of  the  land  is  a  grant  of  the  land."  [Pat- 
r*4221  ^^'^y  ^«  ^^^  exclusive  '''use  there  was  for  all  purposes.  Littledale, 
^  -'J.  The  tenant  of  Blaenmerin  could  not  have  turned  horses  and  cattle 
on  this  pasture.]  The  doctrine  of  giving  a  wide  construction  to  words  in  favor 
of  the  intention  applies  to  deeds,  but  ought  not  to  be  extended  to  pleadings. 
That  the  exclusive  right  of  pasturage  in  this  case  was  substantially  i^n  exclusive 
right  to  soil  is  clear  from  the  nature  of  the  place,  which  can  be  used  only  as  a 
sheepwalk.  If  the  case  had  gone  to  the  jury  as  upon  a  question  between  two 
pirties  claiming  common  and  nothing  more,  and  they  had  found  for  one,  super* 
adding  to  their  verdict  that  the  land  was  his,  that  finding  might  have  passed  as 
BQrplasage :  but  here  the  learned  Judge  expressly  called  their  attention  to  the 
point,  whether  the  right  alleged  by  the  defendants  was  a  mere  privilege  or  a 
right  of  soil  and  freehold.  And  that,  upon  the  evidence  given  by  them,  was  a 
lair  question  for  a  jury.  It  lay  upon  the  defendants,  who  relied  upon  a  limited 
nght,  to  make  it  out  conclusively.  If  the  finding  is^  in  effect,  that  Mrs.  Davies 
had  the  pasture,  not  for  the  exercise  of  a  privilege  appurtenant  to  Blaenmerin, 
but  as  her  own  soil,  that  is  equivalent  to  a  verdict  for  the  plaintiff.  [Patteson, 
J.    The  finding  seems  to  leave  it  ambiguous.]  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

After  stating  the  nature  of  the  action,  and  the  pleading,  his  Lordship  pro- 
ceeded:— ^Upon  the  trial,  the  jury  have  negatived  the  claim  of  the  plaintiff  in 
respect  of  Tycoch,  upon  satisfactory  evidence,  as  we  think.  The  first  avowry 
P4231  ^^  abandoned  by  the  defendant.  [His  ^Lordship  then  stated  the  other 
^  ^  proceedings  on  the  trial,  and  the  finding  of  the  jury.  See  p.  416,  ante.] 
Upon  this  evidence  and  finding  we  think  that  the  second  avowry  cannot  be  sus* 
taiaed. 

Then,  as  to  the  fi4>plication  to  enter  a  verdict  for  the  plaintiff  notwithstanding 
the  verdict  found,  as  it  has  been,  for  the  defendants,  it  is  to  be  observed  that 
^e  plaintiff,  as  to  the  right  set  up  by  him  (vis.  right  of  common  for  Tycoch), 
lias  entirely  failed ;  and  therefore  we  do  not  think  it  right  that  he  should  be 
flowed  to  succeed  in  the  cause,  though,  as  has  been  stated,  he  had  established 
Ao  right,  but  the  same  has  been,  and  we  think  properly,  negatived  by  the  jury. 

There  must  therefore  be  a  new  trial.  Rule  absolute  for  a  new  trial. 
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The  KING  v.  SANKEY,  SMITH,  and  WILLIAMS.    June  U. 

A  town  clerk  has  ft  lien  on  papers  of  the  corporaUon  with  respect  to  which  he  his  done 
work  as  attorney  or  solicitor,  but  not  on  such  as  he  holds  merely  as  town  clerk. 

Semble,  that,  if  property  be  granted  to  a  corporation,  subject  to  a  payment  for  chin- 
table  purposes  imposed  by  the  grantor,  this  falls  under  the  prorisions  of  sect  71  of 
Stat.  5  &  6  W.  4,  c.  76;  and  that  sect.  68  applies,  not  to  such  property,  bat  to  cases 
where  Uie  payment  has  been  made  by  the  gift  of  Uie  corporation  itself. 

Maulb  had  obtained  a  rale,  in  Easter  term  last,  calling  npon  Richard  Nicho- 
las Sankey,  and  Humphrey  Smith,  Esqrs.,  late  bailiffs  of  the  town  of  Ladlow, 
and  Mr.  John  Williams,  late  town  clerk  of  the  same  town,  to  show  cause  wby 
a  mandamus  shoald  not  issue,  commanding  them  to  deliver  over  to  the  preseot 
town  clerk  of  Ludlow,  all  books,  minute  books,  books  of  account,  rentals,  maps, 
bills,  receipts,  vouchers,  leases  and  counterparts  of  leases,  securities,  muniments, 
records,  *and  papers,  and  all  plate  and  other  articles  of  every  description  r« lo  n 
whatsoever,  of  or  belonging  to  the  borough  and  corporation  of  the  said  *-  "  ^ 
town,  or  relating  to  the  property  thereof,  in  the  custody,  possession,  or  power  of 
them,  or  either  of  them. 

The  affidavit,  on  which  the  rule  was  obtained,  stated  that  Sankey  was  the 
high  bailiff,  Smith  the  low  bailiff,  and  Williams  the  town  clerk,  of  the  corpon- 
tion  of  Ludlow,  before  and  up  to  the  passing  of  stat.  5  &  6  W.  4,  c.  76.  That 
by  the  new  town  council,  chosen  under  that  act,  William  Downes  was  elected 
town  clerk.  That  by  charters  of  Edward  4th  and  Edward  6th  certain  lands  had 
been  granted  to  the  corporation.  That,  on  the  election  of  the  new  town  coancil 
and  town  clerk,  it  became  the  duty  of  Williams,  Sankey,  and  Smith,  to  deliver 
up  to  them  all  papers,  books,  deeds,  muniments,  plate,  leases,  counterparts  of 
leases,  &c.,  belonging  to  the  corporation.  That  applications  had  been  made  to 
the  three  to  do  so,  by  order  of  the  town  council ;  but  that  they  refused. 

In  answer,  Sankey  and  Smith  made  affidavit  that,  by  a  charter  of  6  Edward 
6th  (26th  April,  1552),  the  king,  for  the  relief  and  better  sustaining  the  town 
of  Ludlow,  and  for  other  reasonable  causes  and  considerations,  granted  all  the 
site,  circuit,  and  precinct  of  the  late  house  of  the  Palmer's  Guild,  &c.,  in  Lud- 
low, and  all  the  houses  and  premises  within,  &c.,  and  all  messuages,  &c.,  in  the 
several  parishes  and  hamlets  of,  &c.,  to  the  Bailiffs,  Burgesses,  and  Commonalty 
of  Ludlow  (the  then  style  of  the  corporation),  to  hold  to  them  and  their  succes- 
sors for  ever }  and  the  said  king  understanding  that  certain  burgesses,  predeces- 
sors of  the  then  burgesses,  had  erected  the  guild  to  be  serviceable  to  pious  uses, 
to  wit,  '''for  sustaining  the  poor  and  impotent,  and  also,  for  maintaining  rtio^-] 
a  grammar  school,  and  for  other  pious  uses,  had  granted  the  said  mes-  i-  "  J 
suages  and  premises  to  the  said  guild,  he  therefore  willed  that  the  said  baili^, 
&c.,  out  of  the  issues  and  profits  of  the  premises,  should  keep  and  continue  the 
said  grammar  school,  &c.,  the  same  to  be  kept  by  one  master  and  one  usher, 
and  should  keep  and  maintain  thirty-three  indigent  persons  within  the  said 
town,  giving  to  every  of  them  4d.  every  week,  and  one  chamber  for  every  one 
of  them  to  live  in,  and  also  that  a  discreet  and  able  person,  learned  in  holy  writ; 
should  be  appointed  preacher  of  the  said  town,  and  that  another  able  and  fit  per- 
son should  be  chosen  to  be  assistant  to  the  rector  of  the  church  of  Ludlow,  both 
which  persons  should  be  for  ever  maintained  out  of  the  issues  and  profits  of  the 
said  premises.  That  some  other  estates,  not  granted  by  the  above  charter,  had 
vested  in  the  said  corporation  for  charitable  purposes,  before  its  dissolution. 
That  the  late  members  of  the  corporation,  as  trustees  of  the  said  charities,  bad 
retained  possession  of  the  books  of  account  relating  to  the  said  estates.  That 
neither  of  the  deponents  had  now,  nor  had  had  at  any  time  since  the  dissolation 
of  the  late  corporation,  in  their  custody,  possession,  power,  or  control  (excepting 
certain  articles  named,  which  they  had  given  up,  or  offered,  before  the  applica- 
tion for  the  mandamus,  and  been  at  all  times  willing,  to  give  up),  any  property, 
real  or  personal,  or  any  deed,  paper,  or  document  whatsoever  belonging  to  the 
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corporation,  except  that  they  had,  since  the  dissolntion  of  the  late  oorporatioDi 
joined  with  the  other  persons,  being  members  of  the  said  corporation  at  the  time 
r*4261  ^^  ^^  dissolution,  in  retaining  possession  of  the  said  ^estate  and  property 
^  -'so  vested  as  aforesaid,  and  the  said  books  of  account,  deeds,  and  papers 
relating  thereto. 

Williams  also  made  affidavit  that  he  had  delivered  up  all  books,  deeds,  and 
papers  belonging  to  the  corporation,  except  some  few  leases  and  counterparts  of 
leases,  upon  which  he  had  a  lien  for  professional  business  done,  and  which  came 
into  his  possession  as  solicitor  to  the  corporation :  that,  after  receiving  a  notice 
to  give  up  the  books  and  papers,  he  told  the  new  town  clerk  of  the  above  cir- 
cumstances, and  asserted  his  lien  on  the  leases  and  counterparts,  to  which  the 
ktter  answered,  ''  very  true,''  and  appeared  to  acquiesce  in  the  claim ;  and  that 
he,  Williams,  therefore  understood  that  neither  the  town  clerk  nor  the  present 
coQDcil  would  claim  the  leases  or  counterparts  adversely  to  the  lien.  That,  at 
the  time  of  granting  the  rule,  he  had  not,  nor  had  now,  in  his  possession,  or 
under  his  control,  any  deeds,  documents,  goods,  chattels,  or  eflfects  of  the  corpo- 
ration, except  the  said  leases  and  counterparts. 

Sir  John  Campbell,  Attorney-General,  Sir  F,  Potlock^  and  Clea^y,  now 
showed  cause  on  behalf  of  Williams.  Williams  has  refused  nothing  which  the 
applicants  had  a  right  to  demand  from  him.  He  was  attorney  as  well  as  town 
clerk :  he  had,  therefore,  a  lien  on  all  papers  respecting  which  he  had  done  work 
professionally ;  and  the  fact  that  he  was  town  clerk  cannot  deprive  him  of  it, 
though  it  might  be  said  that  no  lien  could  exist  as  to  muniments  of  the  corpora- 
tion which  he  held  merely  in  the  character  of  town  clerk. 

Sir  H^  W.  FoUeti  and  Chandleta  showed  cause  for  Sankey  and  Smith.  It 
does  not  appear  that  Sankey  or  '''Smith  have  any  property  in  their  hands 
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which  they  have  refused  to  give  up.     And  the  present  applicants  have 


no  right  to  the  estates  in  question,  nor  to  the  documents  relating  to  them.  By 
Stat.  5  &  6  W.  4,  c.  76,  s.  71,  the  old  trustees  are  to  hold  the  property  on,  till 
August  Ist,  1836  ;  after  that  their  estate  ceases ;  but  the  present  corporation 
aquire  no  right  even  then.  Besides,  a  mandamus  is  not  the  proper  remedy  for 
reco?ering  the  lands,  even  if  they  are  not  properly  held  in  trust.  And  the 
documents  are  not  such  public  documents  as  are  the  subject  of  mandamus : 
the  proper  remedy  is  trover ;  Anonymous  Case  in  2  Chitt/s  Eeports,  255. 

J^auk  and  Erie  in  support  of  the  rule.  Under  sect.  65  the  deeds,  &c.,  are 
to  be  kept  where  the  council  direct :  and  the  town  clerk  is  responsible  for  the 
charge.  The  estates  in  question  are  not  held  on  charitable  uses  or  trusts :  the 
property  is  granted  to  the  corporation,  with  an  injunction  from  the  Crown  to 
perform  certain  charitable  acts.  The  corporation,  therefore,  retains  its  property : 
there  is  no  new  creation  of  a  corporation  by  the  act.  It  is  clear  that  the  corpora- 
tion never  were  trustees  as  to  the  whole  property:  and  a  mere  injunction  of  this 
sort  does  not  even  make  them  trustees  <^  in  part,"  within  the  meaning  of  sect. 
71.  This  is  rather  the  case  provided  for  by  sect.  68 ;  the  corporation  may  be 
perhaps  compellable  to  grant  a  bond  for  future  payments.  If  this  property 
were  within  the  provisions  of  sect.  71,  no  case  can  be  suggested  to  which  sect. 
68  would  apply.  As  all  the  late  members  of  the  corporation  claim  to  hold  the 
r*4281  P^P^^^J)  ^^  ^^B  necessary  to  join  the  town  clerk.  As  to  the  lien  which 
'-  -'  *the  latter  claims  on  the  leases,  he  must  have  obtained  possession,  in  the 
first  instance,  as  town  clerk :  he  has  no  more  right  to  retain  them  than  to  retain 
ftoj  book  in  which  he  has  made  a  single  entry. 

Lord  Denman,  G.  J.  There  is  no  ground  fur  this  rule.  The  town  clerk 
clearly  has  a  lien  on  the  papers  which  he  claims  to  retain,  for  all  which  he  has 
done  in  his  professional  character.  And  indeed  he  has  not  actually  refused  to 
deliver  them  up :  for,  when  he  made  the  claim  of  lien,  there  was  an  apparent 
9icquiescence.  Then  the  other  parties  are  not  in  possession  of  anything  which 
they  have  refused  to  deliver  up.     These  facts  make  a  short  end  of  the  case : 
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and  the  rale  most  be  diBcharged  with  costs.  The  question  on  sectioos  68  and 
71  does  not  therefore  arise.  If  it  did,  I  should  strongly  incline  to  think  that 
sect.  68  relates  merely  to  grants  made  by  the  corporation  themselves. 

LiTTLEDALE;  J.  I  think  the  town  clerk  has  a  lien  on  the  papers  vbich  he 
detains^  though  he  woi^ld  have  none  upon  muniments  with  respect  to  which  he 
had  performed  no  service  as  attorney ;  for  he  would  hold  those  only  as  aerrant 
to  the  corporation.  Then  the  other  parties  have  refused  nothing.  I  think  sect 
68  applies  only  to  what  the  corporation  itself  gives.  Sect.  71  provides  for  such 
property  as  is  held  <<in  whole  or  in  part''  upon  charitable  uses  or  trusts.  The 
part  for  which  this  property  is  so  held  seems  small :  but  in  that  the  preseot 
corporation  have  no  interest. 

Fatteson,  J.  I  have  no  doubt  that  a  town  clerk  who  does  business  as  an 
attorney  acquires  a  lien,  "^although  he  is  town  clerk,  and  although  he  has  rn^^^M 
no  lien  on  what  he  receives  merely  as  town  clerk,  nor  for  business  done  ^  ''-' 
merely  in  that  character.  I  recollect  no  instance  in  which  this  distinction  has 
been  taken  in  the  case  of  a  town  clerk :  but  it  has  often  been  mentioned  in  the 
case  of  a  steward  of  a  manor.  In  Worrall  v.  Johnson,  2  Jac.  &  W.  214,  Sir 
Thomas  Plumer,  Master  of  the  Rolls,  pointed  out  that  an  attorney's  lien  ex- 
tended merely  to  debts  due  to  him  as  attorney.  Here  is  a  lien,  though  not  to  a 
definite  amount,  apparently  acquiesced  in ;  so  that  there  is  no  refu^  by  him. 
Therefore,  as  to  Mr.  Williams,  the  rule  must  be  discharged  with  costs.  As  to 
the  other  parties,  it  is  left  doubtful  whether  they  have  anything  in  their  hands. 
If  they  had,  the  answer  to  this  application  would  be  either  that  the  docaments 
were  in  Mr.  Williams's  custody  as  their  servant,  or  that  they  were  retained 
under  sect.  71.  But  we  are  not  compelled  to  decide  as  to  the  effect  of  sach  an 
answer.  I  should,  however,  agree  with  my  Lord  and  my  brother  Littledale, 
that  sect.  68  applies  to  cases  where  the  grant  is  by  the  corporation,  sect  71  to 
cases  where  the  corporation  take  property  granted  them  by  another  wholly  or 
partially  in  trust.  This  does  not  mean,  where  some  is  granted  to  one  trustee, 
some  to  another :  for  that  case  is  provided  for  by  the  words  '<  solely,  or  together 
with  any  person,"  &c. :  but  where  the  property  granted  is  held  in  trust  as  to  a 
part  of  that  property.  Rule  discharged,  with  costs.* 

I  WiLLUMs,  J.,  was  absent. 


*The  KING  v.  TWYFORD  and  GROVE,  Esquires.     June  11.  [*430] 

Under  stat.  17  G.  3,  c.  66,  bs.  1,  2,  20,  22,  two  justices  may  convict  and  sentence  to  im- 
prisonment and  hard  labor ;  and  the  party  convicted  may  appeal  to  sessions,  giving 
notice  to  the  justices  at  the  time  of  conviction,  and  at  the  same  time  entering  into  re*^ 
cognisance,  with  sufficient  sureties,  to  try  the  appeal  and  abide  the  judgment  of  ses- 
sions ;  but,  if  he  do  not  at  such  time  enter  into  such  recognisance,  the  conTieting  jua^ 
tices  are  to  commit  him  till  the  sessions,  unless  such  recognisance  be  sooner  entered 
into,  and  are  to  transmit  the  conviction  to  tho  sessions ;  and  the  sessions,  on  proof  of 
notice  of  appeal,  and  on  receiving  the  conviction,  are  to  hear  the  appeal ;  and,  if  the 
conviction  be  affirmed,  the  party  is  to  suffer  the  punishment  origini^y  adjudged,  the 
time  of  imprisonment,  if  iafllcted,  being  computed  from  the  time  of  affirmance,  tailest 
the  party  has  been  imprisoned  under  the  original  conviction,  in  which  case  the  time 
for  which  he  has  been  so  confined  is  to  be  included  in  the  order  of  confirmatioD. 

A  party  convicted  by  two  justices,  and  sentenced  to  eleven  weeks*  imprisonment,  aad 
hard  labor,  gave  notice  of  appeal,  and  was  committed  for  not  entering  into  recogni- 
sance. By  Uie  practice  of  sessions,  the  appeal  is  to  be  entered,  and  the  order  for 
hearine  it  obtained,  by  the  party  disputing  the  conviction.  The  party  not  having  en- 
tered the  appeal,  the  sessions  discharged  him. 

Semble,  that  the  convicting  magistrates  had  no  longer  power  to  commit  in  execution  of 
the  conviction. 

But  held  that,  at  any  rate,  no  mandamus  should  be  granted  to  compel  them  to  do  so. 

On  the  9th  of  April,  1836,  Richard  Nash  was  convicted  hefore  Samuel  Twj* 
ford  and  William  Grove,  Esqrs.,  two  justices  of  the  peace  for  Middlesex,  of  as- 
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lawfully  purloining  and  embezzling  certain  articles  of  silk  manufacture  in- 
trusted with  him  by  Ambrose  Moore  to  prepare  and  work  up,  he  being  hired 
and  employed  by  A.  M.,  &c.,  and  was  adjudged  to  be  committed  to  the  House 
of  Correction  at  Cold  Bath  Fields  for  eleven  weeks,  to  be  kept  to  hard  labor^ 
under  stat.  17  G.  3,  c.  56,  s.  1. 

Upon  the  judgment  being  pronounced,  Nash  gave  notice  in  writing  of  his  in- 
r*4^l1  ^°^^°  ^  appeal*  at  the  next  '^'general  sessions  of  the  peace,  but  did  not 
^  -^  enter  into  recognisaoccs  with  sufficient  sureties,  and  was  thereupon  com- 
pic  I  DQ-i  mitted  by  the  justices  to  the  house  of  ^correction,  to  be  kept  in  custody 
^  -'  till  the  next  general  sessions,  unless  such  recognisances  should  be  sooner 
entered  into,  or  until  he  should  be  discharged  by  due  course  of  law. 

The  practice  of  the  Middlesex  Sessions,  on  appeals  against  convictions,  is,  that, 
on  the  first  or  second  day  of  a  session,  the  appellant  files  a  petition  of  appeal, 
and  obtains  an  order  of  Court  for  hearing  on  the  appeal  day,  a  copy  of  which 
petition  and  order  is  served  by  him  upon  the  convicting  justices. 

On  the  third  day  of  the  sessions,  being  the  day  next  before  the  appeal  day, 
the  attorney  for  the  prosecution  ascertained  that  no  appeal  had  been  entered  or 
petition  filed  (of  which  he  procured  the  usual  certificate  from  the  clerk  of  the 
peace),  and  that  Nash  had  been  discharged  out  of  custody  on  the  second  day  of 
the  sessions;  upon  which  the  attorney  applied  to  Messrs.  Twyford  and  Grove 
for  a  warrant  against  Nash,  that  he  might  be  apprehended  and  committed  in 
execution  of  the  sentence  passed  by  them ;  but  they  declined  to  grant  the  war- 
rant, entertaining  doubts  of  their  power  to  do  so. 

On  affidavit  of  the  above  facts,  Kelh/,  in  this  term,  obtained  a  rule  nisi  for  a 
mandamus  to  the  magistrates  to  issue  their  warrant  for  the  apprehension  and 

'  Stat  17  <J.  8,  c.  66,  s.  20,  enacts  that,  if  any  person  shall  think  himself  aggrieved 
bj  the  order  or  judgment  of  any  two  jusUoes,  before  whom  he  shall  have  been 
eonTicted  of  any  of  the  offences  in  the  act,  or  in  certain  acts  therein  recited,  he  may 
appeal  to  the  next  general  or  general  quarter  sessions,  giving  notice  in  writing,  at  the 
time  of  the  connction,  to  the  justices,  and,  at  the  same  time,  entering  into  a  recogni- 
itnce,  with  safficient  sureties,  conditioned  to  try  the  appeal,  abide  the  judgment  of  ses- 
BioDs,  and  pay  such  costs  as  shall  be  there  awarded  ;  **  but  if  the  person  giving  such 
notice  of  appeal  shall  not,  at  the  time  of  giying  such  notice,  enter  into  such  recognisance 
u  aforesaid,  then  the  justices,  to  whom  such  notice  of  appeal  shall  have  been  given,  shall 
and  may  commit  such  person  or  persons  to  the  house  of  correction,  or  other  public  pri- 
ton,  of  such  county,"  &e.,  "  there  to  remain  until  the  said  next  general  or  general  quarter 
Mssions  of  the  peace  to  be  holden  in  and  for  such  place,  unless  such  recognisance  shall 
be  sooner  entered  into ;  and  the  said  justices  before  whom  such  conviction  shall  have 
been  made,  or  any  other  two  or  more  justices  of  the  same  county,"  &c.,  **  are  hereby  em- 
powered and  required  to  take,  and  the  justices  at  such  sessions  are  hereby  authorized 
and  required,  upon  due  proof  made  of  such  notice  of  appeal,  either  by  the  acknowledg- 
ment of  the  justices  to  whom  the  same  shall  have  been  given,  or  otherwise,  to  hear  and 
determine  the  matter  of  the  said  appeal,  and  to  award  such  costs  as  to  them  shall  appear 
jut  and  reasonable  to  be  paid  by  either  party :  and  if,  upon  the  hearing  of  such  appeal, 
the  judgment  of  the  justices  before  whom  the  appellant  shall  have  been  convicted,  shall 
be  affirmed,  such  appellant  shall,  within  forty-eight  hours  next  after  the  same  shall  be 
ao  affirmed,  suffer  such  corporal  punishment  as  shall  have  been  directed  to  be  inflicted 
opon  him  or  her  for  the  offence  whereof  he  or  she  shall  have  been  convicted,  or  shall  im- 
mediately pay  the  sum  which  he  or  she  shall  have  been  adjudged  to  forfeit,  together  with 
neh  costs  as  the  justices  In  the  said  sessions  shall  award  to  be  paid  by  him  or  her,  for  de- 
fraying the  expenses  sustained  by  the  defendant  or  defendants  in  such  appeal;  or  in  de- 
fault of  making  such  payments  shall  be  committed  to  the  common  gaol,  or  house  of  cor- 
rection, in  the  same  manner,  and  for  the  same  time,  to  be  computed  from  the  affirmance 
of  such  conriction,  as  shall  be  directed  by  the  original  judgment  of  conviction,  unless  the 
person  or  persons  so  convicted  shall  have  been  imprisoned  under  the  original  oonriction, 
b  which  case  the  time  for  which  such  person  or  persons  shall  have  been  so  confined  shall 
be  included  in  the  order  of  confirmation." 

By  sect.  22  the  convicting  justices  are  to  transmit  the  conviction  to  the  next  general 
or  next  general  quarter  sessions,  to  be  filed  and  kept  amongst  the  records  of  the  sessions : 
>o<l,  in  case  of  appeal,  the  justices  at  sessions  are  *'  required,  upon  receiving  the  said 
eonfietion  drawn  up  in  the  form  aforesaid,  to  proceed  to  the  hearing  and  determina- 
tioa  of  the  matter  of  the  said  appeal,"  according  to  the  direction  of  stat  22  G.  2,  o.  27. 
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commitment  of  Nash  pursuant  to  the  record  of  conviction.  The  record,  com- 
mitment for  want  of  recognisance^  and  certificate  of  the  clerk  of  the  peace,  were 
annexed  to  the  affidavit ;  and  the  following  entry  appeared  upon  the  commit- 
ment : — ''  Discharged  by  the  Court/'  signed  by  the  clerk  of  the  peace,  and  dated 
17th  of  May,  1836,  the  second  day  of  the  sessions. 

*Barstpio  now  showed  cause.  The  magistrates  have  no  power  to  issue  r^iOQi 
this  warrant,  whether  it  be  considered  analogous  to  mesne  process  or  to  *-  ^ 
execution.  The  Court  uf  Quarter  Sessions,  in  discharging  Nash,  have  either 
exercised  a  proper  jurisdiction  or  acted  illegally.  On  the  former  supposition, 
Nash  is  entitled  to  be  at  liberty ;  on  the  latter  supposition,  what  has  taken  place 
is  in  the  nature  of  an  escape,  and  the  power  of  the  defendants  is  exhausted. 
They  have  no  legitimate  knowledge  that  Nash  is  not  in  custody.  Perhaps,  if 
he  had  actually  entered  into  recognisances,  and  had  not  performed  the  conditioD, 
application  might  have  been  made  for  a  fresh  warrant :  out  here  there  has  been 
no  default.  It  is  understood  that  the  sessions  made  the  order  for  his  discharge 
supposing  that  the  return  of  the  conviction  gave  them  jurisdiction  and  made 
them  cognisant  of  the  appeal,  and  that  then  it  was  for  the  prosecutor  to  sustain 
the  conviction. 

Kdly  contrli.  If  Nash  had  not  given  notice  of  appeal,  it  would  have  been 
the  duty  of  the  convicting  magistrates,  immediately  upon  the  convictioD,  to 
make  out  a  warrant  of  commitment  in  execution.  That  duty  was  suspended  bj 
the  notice  of  appeal.  Then  it  was  for  the  appellant  to  take  certain  steps,  in 
default  of  which,  according  to  the  practice  (and  the  act  must  be  construed  with 
reference  to  that),  the  sessions  had  no  power  to  proceed.  The  respondent  could 
not,  by  admitting  the  notice,  have  a  conviction  affirmed  against  which  no  appeal 
was  entered.  Thus  the  commitment  was  at  an  end  :  the  justices  had  no  power 
to  order  the  prisoner  to  be  detained,  nor  the  gaoler  to  detain  him.  Then  the 
case  stood  as  it  did  after  the  conviction  and  before  the  commitment  for  want 
•of  recognisance.  The  convicting  magistrates  were  therefore  to  make  rtioii 
out  the  warrant  of  final  commitment.  [Patteson,  J.  How  are  they  ^ 
to  make  allowance  for  the  time  during  which  the  convict  has  been  confined,  as 
would  have  been  done  if  the  conviction  had  been  affirmed  on  appeal  under  stat. 
17  G.  3,  c.  56,  s.  20  ?]  Such  allowance  could  be  made  only  in  case  the  appeal 
had  been  prosecuted :  the  party  convicted,  as  he  has  not  chosen  to  prosecute  it, 
cannot  complain.  [Patteson,  J.  I  think  that  imprisonment,  for  want  of  re- 
cognisance, and  unless  recognisance  be  sooner  entered  into,  is  an  imprisonment 
''under  the  original  conviction,"  within  the  meaning  of  the  legislature  in  stat. 
17  G.  2,  c.  56,  s.  20 ;  then  you  are  asking  us  to  imprison  a  second  time.]  The 
imprisonment  already  suffered  can  scarcely  be  called  a  part  of  the  imprisonment 
for  eleven  weeks  under  the  conviction  :  if  it  were,  the  mandamus  might  be 
framed  accordingly,  ordering  a  commitment  for  the  residue  of  the  time;  but 
the  party  convicted  has  lost  the  benefit  of  this  provision  by  his  default  in  not 
prosecuting  the  appeal.  Part  of  the  punishment  adjudged  was  hard  labor; 
none  has  been  suffered  during  this  imprisonment. 

Lord  Denman,  G.  J.  Before  we  grant  the  mandamus  which  is  asked  for,  we 
must  clearly  see  that  the  convicting  magistrates  have  power  to  do  what  is  de- 
manded. But  I  rather  think  they  have  not  the  power.  For  an  imprisonment 
for  want  of  recognisance  seems  to  be  considered  by  the  legislature,  in  some 
sense,  a  part  of  the  imprisonment  under  the  conviction.  The  utmost  that  can 
be  said  Tand  it  is  a  point  on  which  we  are  not  bound  to  give  an  opinion)  is,  that 
the  original  sentence  *is  to  stand.  But  it  is  so  doubtful  whether  the  r^iQ^i 
convicting  justices  have  not  done  all  they  have  power  to  do  that  I  think  ^ 
we  cannot  grant  this  mandamus. 

Littledale,  J.  Whether  the  magistrates  have  any  power  is  a  question  so 
doubtful  that  we  ought  not  to  grant  the  mandamus,  lest  we  should  subject  the 
magistrates  to  an  action  for  false  imprisonment.  Their  power  was  suspended 
by  the  notice  of  appeal.     The  party  giving  the  notice  is  committed  for  want  of 
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recognisance.  Suppose  a  party,  being  under  snoh  circumstances,  br  having 
entered  into  a  recognisance,  takes  no  step.  What  follows  ?  The  conviction  is 
transmitted  to  the  sessions  bj  the  convicting  magistrates.  Can  the  sessions  do 
auything  ?  That  we  need  not  decide  :  they  do  not  in  fact  offer  to  do  anything. 
The  justices  at  sessions,  therefore,  have  no  power  to  detain,  thougK  the  party 
convicted  is  not  discharged  by  what  is  commonly  called  proclamation.  Then 
have  the  convicting  justices  power  to  act  upon  their  conviction  ?  They  have 
not,  unless  what  has  passed  since  the  conviction  amount  to  nothing.  Section 
20,  though  not  precisely  worded,  seems  to  authorize  only  a  continuation  of  the 
imprisonment  in  the  event  of  the  conviction  being  affirmed  on  appeal.  If  the 
convicting  magistrates  were  now  to  issue  their  warrant  to  imprison  for  eleven 
weeks,  it  might  turn  out  that  half  the  imprisonment  originally  adjudged  had 
been  already  suffered.  It  is  a  very  doubtful  case,  not,  I  think,  provided  for  by 
the  act.  The  inclination  of  my  opinion  is,  that  the  convicting  justices  had  no 
longer  any  power :  certainly  it  is  not  a  case  for  a  mandamus. 
r*4361  *I^ATT£80N,  J.  At  all  events  this  is  a  very  doubtful  case;  and 
^  -*  therefore  there  can  be  no  mandamus.  The  act  clearly  means  that,  where 
there  is  notice  of  appeal,  the  convicting  magistrates  are  to  commit  in  case  of  a 
recognisance  not  being  given,  and  that  only  till  the  sessions.  Then  the  sessions 
have  power  to  order  imprisonment,  but  only  in  the  case  of  the  appeal  being 
confirmed  by  them.  If  there  be  no  recognisance,  and  the  appeal  be  not  prose- 
cuted, a  case  arises  which  the  act  does  not  seem  to  have  contemplated.  Whether 
the  sessions  have  an  original  power  to  bring  the  matter  forward,  I  do  not  know; 
hut  I  cannot  see  that  the  act  reserves  any  jurisdiction  to  the  convicting  magis- 
trates in  case  of  notice  of  appeal  being  given.  Rule  discharged.^ 

'  Williams,  J.,  was  absent 


WILLIAM  GWINNELL  v.  EDWARD  HERBERT.    June  11. 

The  endorser  of  a  promissory  note  does  not  stand  in  the  situation  of  maker  relatively  to 

his  endorsee. 
The  endorsee  of  a  note  cannot  declare  against  his  endorser  as  maker,  even  where  the 

latter  has  endorsed  a  note  not  payable  or  endorsed  to  him,  and  where,  consequently, 

Ms  endorsee  cannot  sue  the  original  maker. 

Assumpsit.  The  declaration  stated  that  the  defendant,  on,  &c.y  made  his 
promissory  note,  and  thereby  promised  to  pay  the  plaintifif  71.  12«.  6d.y  one 
month  after  date,  which  period  had  elapsed.  There  was  also  a  count  on  an 
account  stated.  Pleas,  that  defendant  did  not  make  the  said  note  in  manner, 
&c.;  concluding  to  the  country  :  and,  as  to  the  account  stated,  the  general  issue. 
On  the  trial  before  the  under-sheriff  of  Gloucestershire,  February  19th,  1836, 
the  note  was  put  in.  It  was  payable  to  William  Gwinnell  or  order,  signed 
r*4371  ^^'^^'^  Herbert,  and  endorsed,  in  the  defendant's  handwriting,  '^'E. 
*-  ^  Herbert.  Under  that  name  was  written  William  Owinnell.  The  note 
W  an  eighteenpenny  stamp.  The  under-sheriff  objected  that,  Edward  Herbert 
not  being  named  on  the  face  of  the  note,  but  on  the  back  as  an  endorser,  he  was 
not  maker  as  stated  in  the  declaration.  For  the  plaintiff,  Penny  v.  Innes,  1 
Cro.  M.  &  R.  439  ;  S.  C.  5  Tyrwh.  107,  was  cited.  No  notice  of  dishonor  was 
proved  to  have  been  given  to  Edward  Herbert.  The  under-sheriff  stated  to  the 
jury  that,  on  the  authority  of  the  case  cited,  Edward  Herbert  must  be  considered 
aa  a  new  maker ;  and  that,  as  against  a  maker,  notice  of  dishonor  was  unneces- 
sary. The  plaintiff  had  a  verdict,  but  the  under-sheriff  certified  (under  stat.  3 
&  4  W.  4,  c.  42,  s.  18),  to  stay  judgment  till  a  new  trial  could  be  moved  for. 
^utlpj  in  the  ensuing  term,  moved  for  a  new  trial  on  the  grounds  that,  assuming 
U)  endorser  to  stand  in  the  situation  of  a  new  maker,  he  was  not  to  be  described 
in  pleading  as  the  maker ;  and  that  he  was  not,  in  effect^  a  maker.  A  rule  nisi 
was  granted. 
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B.  F.  Richards  now  stowed  cause.  The  under-sheriff's  ruling,  on  the  ta« 
thority  of  Penny  v,  Innes,  1  Cro.  M.  &  R.  439 ;  S.  C.  5  Tyrwh.  107,  wm  right 
In  tbat  case  a  bill  drawn  by  Wilson,  payable  to  his  own  order,  and  by  him  spe- 
cially endorsed  to  Brookes  and  Penny,  was  next  endorsed  by  Innes,  and  Uien  by 
Brookes  afld  Penny.  Lord  Lyndhurbt  there  said  <'  The  endorsement  of  this 
bill  by  the  defendant  gave  it  all  the  effect  of  a  new  instrument  as  against  him, 
though  it  did  not  in  fact  create  a  new  instrument.  It  was  competent  to  Brookes 
and  Penny  to  strike  out  their  own  endorsement ;  and  then  the  bill  would  have 
stood  *as  a  bill  endorsed  by  the  defendant  in  blank."  Plimley  v.  1-4(40^^-1 
Westley,  2  New  Ca.  249,  may  be  mentioned  as  a  contradictory  authority ;  ^  ^^ 
but  there  the  note  was  not  payable  to  order.  Here,  the  instrument  being  nego- 
tiable, a  new  stamp  was  not  necessary  to  render  the  endorser  liable  as  a  new  maker. 
The  note  wsa  a  new  instrument  in  some  respects,  but  not  in  all.  If  a  party  is 
possessed  of  a  note  or  bill  without  proper  title,  and  transfers  it,  he  is  liable,  be- 
cause the  law  will  not  allow  him  to  say  ^'  I  have  no  title,  and  therefore  my  en- 
dorsee can  have  none  against  me."  [Patteson,  J.  Every  endorser  of  a  bill 
may  be  a  new  drawer;  but  the  maker  of  a  promissory  note  is  an  acceptor.]  Un- 
less the  defendant  here  can  be  sued  as  maker,  there  is  no  remedy ;  he  ought  not 
to  be  discharged  merely  because  a  person  who  ought  to  have  endorsed  has  omitted 
doing  so. 

Bushy  f  contriiu  By  the  custom  of  merchants,  the  endorser  of  a  note  stands  in 
the  place  of  the  drawer  of  a  bill,  as  is  said  in  Heylyn  v.  Adamson,  2  Bnrr.  676; 
but  he  is  never  declared  against  as  a  drawer  in  fact.  As  to  the  maker  of  a  note, 
Lord  Mansfield  observes,  in  the  case  just  cited,  2  Burr.  676,  that  he  is  an  ac- 
ceptor (not  a  drawer),  and  that,  when  the  note  is  endorsed,  the  endorser  stands 
in  the  situation  analogous  to  that  of  the  drawer  of  a  bil).  He  could  not,  indeed, 
stand  in  the  situation  of  acceptor,  because  then  he  and  the  maker  would  both  fill 
that  character;  and  there  cannot  be  two  acceptors;  Jackson  v.  Hudson,  2  Camp. 
447.  It  is  not  necessary,  therefore,  to  call  in  question  the  authority  of  Pennj 
V,  Innes,  1  Cro.  M.  &  R.  439;  S.  C.  5  Tyrwh.  107.  Here,  the  defendant 
might  have  been  sued  upon  the  original  consideration :  *but,  if  sued  r^ioqi 
upon  the  note,  he  should  have  been  declared  against  as  endorser ;  in  which  I-  '  -' 
case  it  would  probably  have  been  held  that  he  was  estopped  from  setting  up  as 
a  defence  the  want  of  an  endorsement  to  himself. 

Lord  Denman,  C.  J.  The  under-sheriff  has  acted  upon  a  misapplication  of 
Penny  v,  Innes,  1  Cro.  M.  &  R.  439 ;  S.  C.  6  Tyrwh.  107.  The  law  there 
laid  down  as  to  the  effect  of  endorsement  might  be  correct  as  to  a  bill  of  exchange, 
but  does  not  apply  to  a  promissory  note.  The  judgment  of  Tindal,  C.  J-,  ia 
Plimley  v,  Westley,  2  New  Ca.  249,  seems  intended  not  to  overrule  anytlung 
laid  down  in  Penny  v.  Innes,  1  Cro.  M.  &  R.  439;  S.  C  5  Tyrwh.  107,  but  to 
be  consistent  with  what  was  there  decided. 

LiTTLEDALE,  J.  The  declaration  here  charges  Edward  Herbert  aa  the  maker 
of  the  note.  It  must  be  taken  that  in  point  of  fact  the  note  was  made  by  Her- 
bert Herbert ;  then  the  question  is,  whether  he  is  discharged,  and  a  new  instra- 
ment  created,  by  Edward  Herbert's  name  being  put  on  the  back  of  the  note.  I 
cannot  understand  how  that  should  be.  It  is  said  that  in  the  case  of  a  bill  of 
exchange,  every  endorser  is  a  new  drawer.  But  even  that  requires  qualification. 
Bills  are  drawn  according  to  the  custom  of  merchants  all  over  the  world;  and 
merchants  would  be  much  surprised  at  being  told  that  an  endorser  might  be  con- 
sidered a  new  drawer  in  all  respects.  It  may  be  correct  to  say  that  an  endorse- 
ment of  a  bill  is  in  the  nature  of  a  new  drawing.  But,  suppose  the  endorser  of 
a  bill  to  be  strictly  in  the  situation  of  a  drawer,  it  does  not  follow -that  the  en- 
dorser of  a  note  is  a  maker.  The  drawer  of  a  bill  is  *liable  only  after  ^440] 
presentment  to  the  acceptor ;  but  the  maker  of  a  note  is  in  the  situation  ■> 
of  acceptor.  In  this  case,  therefore,  it  cannot  be  said  that  the  endorser  became 
a  maker,  or  that  the  putting  of  Edward  Herbert's  name  on  the  back  of  this  bill 
had,  for  the  present  purpose,  cancelled  the  engagement  of  Herbert  Herbert.  The 
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observatioD,  wfaioh  has  been  referred  to,  of  Lord  ELLflNBOROUQHy  in  Jackson  v, 
Hudson y  2  Camp.  448,  appears  to  me  correct. 

Patteson,  J.  The  issue  here  is,  whether  or  not  the  defendant  made  the  note. 
There  is  no  conflict  between  the  cases  on  this  subject.  The  whole  question  turns 
on  the  distinction  between  a  bill  and  a  note.  On  a  bill,  each  endorser  is  a 
new  drawer,  as  was  stated  in  Penny  v.  Innes,  1  Cro.  M.  &R.  439 ;  S.  G.  5  Tyrwh. 
107  ;  but  the  drawer  of  a  bill  is  liable  only  on  default  made  by  the  acceptor. 
The  maker  of  a  note  is  liable  in  the  first  instance ;  and,  if  each  endorser  became 
a  maker,  he  also  would  be  liable  in  the  first  instance.  There  is  a  difficulty, 
therefore,  in  the  case  of  a  note,  which  does  not  exist  in  that  of  a  bill.  The  point 
in  Plimley  v.  Westley,  2  New  Ga.  249,  was,  that,  the  note  not  being  on  the  face 
of  it  negotiable,  the  persons  whose  names  appeared  on  the  back  were  not  endor- 
sers, and  might  have  been  treated  as  makers  if  the  instrument  had  been  properly 
stamped.  Here  the  instrument  was  negotiable ;  so  that  the  point  discussed  in 
Plimley  v,  Westley,  2  New  Ca.  249,  does  not  arise.  This  case  is  more  like  Jack- 
son V,  Hudson,  2  Gamp.  447,  where,  the  drawee  having  accepted  a  bill,  and  an- 
other person,  not  a  drawee,  having  accepted  it  also,  it  was  held  that  the  latter 
could  not  be  sued  as  an  acceptor.  So,  here,  the  defendant  was  not  a  maker,  but,  as 
r*4-111  ^^  ^^^  *^^  ^^^^  ^^^^  should  have  been  declared  against  on  his  colla- 
^  -^  teral  undertaking.  In  the  report  of  Plimley  t;.  Westley,  in  1  Hodges, 
825,  the  Lord  Ghief  Justice  says,  ''  that  a  bill  or  note  cannot  be  enforced 
against  the  original  maker,  by  a  person  who  takes  by  endorsement,  unless  the  in- 
strument contains  words  which  authorize  the  endorsement."  A  proper  distinc- 
tion is  there  kept  in  view.  Some  confusion  has  arisen  in  many  of  the  cases  from 
not  attending  to  the  distinction  between  a  bill  and  a  note.  The  rule  must  be 
absolute. 

WiLUAMS,  J.J  concurred.  Eule  absolute. 


The  KING  v.  JAMES  ISLEY,  and  GRACE,  his  Wife.    June  11. 

H.,  the  father  of  two  children,  on  his  wife's  death,  requested  her  father  and  mother  to 
come  from  America,  where  they  were  settled,  to  England,  and  there  take  charge  of  the 
children,  which  they  did.  About  four  years  afterwards  H.  died,  haying  made  his 
will  the  day  before,  in  which  he  left  his  property  to  trustees  to  be  converted  into 
money  and  divided  between  his  two  children  when  of  age,  the  interest  to  be  applied  in 
the  mean  time,  by  the  trustees,  for  their  education,  &o. ;  and  he  appointed  the  trustees 
guardians  of  the  persons  and  estates  of  the  children,  and  requested  them  to  cause  the 
children  to  be  properly  educated.  3000^.  bank  annuities  was  vested  in  other  trustees 
for  the  benefit  of  the  children,  under  the  testator's  marriage  settlement.  No  real  pro- 
perty passed  to  either  child  from  the  testator.  The  grandfather  and  grandmother, 
who,  ever  since  their  coming  to  England,  had  had  Ae  custody  of  the  children,  refused 
to  deliver  them  up  when  demanded  by  the  guardians.  The  Court,  on  habeas  corpus, 
ordered  them  to  do  so. 

While  the  habeas  corpus  was  depending,  the  grandfather  and  grandmother  filed  a  bill  in 
Chancery,  on  behalf  of  the  children,  against  the  guardians,  for  an  account,  and  to 
have  the  children  and  their  property  put  under  the-  protection  of  that  Court.  The 
guardians  put  in  their  ai^wer,  about  a  month  before  the  above  decision. 

Semble,  that,  if  it  had  been  shown  to  this  Court  that  a  speedy  deciaion  in  Chancery  was 
to  be  expected,  they  would  have  delayed  enforcing  the  writ 

In  last  Hilary  term,  the  Gourt,  at  the  instance  of  Samual  Gregory  and  Wil- 
liam Wilkins,  the  gaardians  after  named,  granted  a  habeas  corpus  ^returnable 
r*4421  ^^^^^  *  Judge  at  chambers)  directed  to  James  Isley  and  Grace,  *hi8 
^  -'  wife,  commanding  them  to  bring  up  the  bodies  of  Matilda  Harris  and 
Benjamin  Harris.  The  writ  was  granted  upon  a  statement,  in  substance  as 
follows : 

Benjamin  Harris,  the  father  of  Matilda  and  Benjamin,  died  May  17th,  1835. 
By  his  will,  dated  May  16th,  1835,  he  bequeathed  all  his  real  and  personal  estate 
and  effects  to  the  said  S.  Gregory  and  W.  Wilkins,  in  trust  to  convert  into  money 
all  his  personal  estate  not  consisting  of  money,  and  to  sell  the  real  estate^  and  to 
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put  out  the  proceeds  (after  payment  of  debts,  &c.)  at  interest  on  government  or 
freehold  security,  '^  the  principal  to  be  divided  between  my  two  children,  Midlda 
and  Benjamin,  share  and  share  alike,  and  to  be  paid  on  his  or  her  attaining  the 
age  of  twenty-one  years,  the  interest  in  the  mean  time  to  be  applied  for  their 
benefit,  advantage,  and  education,  in  such  manner  as  to  my  said  trustees  or  the 
survivor  of  them,  his  executors  or  administrators,  shall  seem  meet."  The  will 
concluded  as  follows  : — ''  I  appoint  the  said  Samuel  Gregory  and  William  Wil- 
kins  executors  of  this  my  last  will  and  testament,  and  also  guardian  and  guar- 
dians of  the  persons  and  estates  of  my  children.  And  I  earnestly  request  that 
my  said  trustees  and  executors  will,  according  to  their  discretion,  cause  my  said 
children  to  be  properly  brought  up  and  educated ;  and  I  authorize  them,  my  said 
trustees  and  executors,  to  retain  and  reimburse  themselves  and  himself  oat  of 
the  moneys  that  shall  come  to  their  or  his  bands  or  hand  by  virtue  of  the  tras^ 
hereby  in  them  reposed,  all  costs,  charges,  and  expenses  which  they  shall  be  put 
unto  in  execution  hereof"  Gregory  and  Wilkins  proved  the  will  and  took  upon 
themselves  execution.  The  children  were  in  the  custody  of  James  and  Grace 
Isley,  their  grandfather  and  grandmother,  *who  refused,  when  required  r^it^Aiv] 
by^the  trustees,  to  give  them  up.  The  trustees  now  stated  that  James  ^  ^ 
and  Grace  Isley  were  very  improper  persons  to  have  the  custody  of  the  children, 
moving  in  a  sphere  of  life  below  that  to  which  the  children's  expectations  autho- 
rized them  to  aspire;'  and  that  it  was  necessary  that  the  children  should  he  de- 
livered up  to  the  trustees,  in  order  that  they  might  carry  into  effect  the  testator's 
intentions,  and  educate  and  provide  for  the  children  in  a  manner  suitable  to  their 
fortune,  and  agreeable  to  the  testator's  wishes. 

Isley  and  his  wife  claimed  to  retain  the  custody  on  the  following  grounds. 
That  the  mother  of  the  children,  who  was  Isley's  daughter,  died  about  five  years 
ago,  and  on  that  occasion  Isley  came,  with  his  wife  and  family,  from  America, 
where  he  then  resided,  at  a  considerable  inconvenience  and  sacrifice,  on  the  tes- 
tator's written  request,  for  the  purpose  of  taking  care  of  the  children,  who  were 
then  placed  under  Mr.  and  Mrs.  Isley's  charge,  and  had  continued  with  them 
ever  since.  That  Mr.  and  Mrs.  Isley  came  to  England,  and  undertook  this 
charge,  in  consequence  of  a  promise  to  the  mother,  and  would  not  have  doneso, 
but  for  such  promise.  That  the  father  had  often,  in  his  lifetime,  expressed 
himself  grateful  for  their  care  and  attention,  and  declared  his  intention  never  to 
remove  the  children  as  long  as  they  were  kindly  treated.  That  the  children  were 
aged  respectively  nine  and  six  years,  one  of  them  weak  in  intellect,  and  both 
delicate  in  health  and  requiring  much  care :  and  that  they  had  in  fact  been  kindly 
and  carefully  treated  by  Mr.  and  Mrs.  Isley.  It  further  appeared  that,  by  a 
settlement  made  on  the  ^marriage  of  the  testator  and  his  late  wife,  3000/.  nj^i 
4  per  cent,  bank  annuities  were  vested  in  other  trustees  than  Gregory  ^ 
and  Wilkins,  for  the  benefit  (among  other  purposes)  of  the  issue  of  the  mar- 
riage, and  that  the  trustees  under  the  settlement  continued  so  interested,  for  the 
benefit  of  the  children,  Matilda  and  Benjamin. 

The  parties  attended  before  Patteson,  J.,  at  chambers,  in  pursuance  of  the 
writ,  and,  on  February  I6th,  the  learned  Judge  (after  lyiving  taken  time  for  con- 
sideration) stated  that  he  felt  so  much  difficulty  in  the  case  that  he  thought  the 
question  ought  to  be  referred  to  the  Court  in  the  next  term.  Shortly  after  Uus 
time,  Isley,  as  the  grandfather  and  next  friend  of  the  children,  filed  a  bill  in 
Chancery  on  their  behalf  against  Gregory  and  Wilkins,  as  executors  of  Benjamin 
Harris's  will,  for  an  account,  and  for  the  purpose  of  placing  the  children  and 
their  property  under  the  protection  of  that  Court.  Gregory  and  Wilkins  Bed 
their  answer  on  the  9th  of  May. 

Erie  now  moved,  on  behalf  of  the  prosecutors,  for  the  order  of  the  Court.  An 
additional  affidavit,  by  the  testator's  brother,  was  put  in,  stating  that  the  testator 
had,  before  his  death,  expressed  a  wish  that  the  children  should  not  remain 
with  their  grandmother,  whom  he  considered  an  unfit  person,  and  had  desired 

>  Isley  deeoribed  himself  as  **  of  Trowbridge,  carpenter." 


444]  Rex  v.  Islet.    T.  T.  1836.  683 

the  deponent  to  ask  Gregory  and  Wilkins  if  they  wonld  l)ecome  the  guardians 
of  the  children  in  the  event  of  his  death. 

OresstoeU  and  Joseph  Addison,  for  the  defendants.  It  is  a  preliminary  ob- 
jection to  any  proceeding  for  the  purpose  of  changing  the  custody,  that  a  bill  in 
r*4.i^1  C^^^^^^^y  ^  depending,  which  involves  this  very  question.  And,  fur- 
^  -^  ther,  it  may  be  questioned  whether  Gregory  and  Wilkins  can  entitle 
themselves  in  this  case  as  guardians  under  stat.  12  Car.  2,  c.  24,  s.  8,  for  the 
statute  seems  to  contemplate  the  appointment  of  guardians  in  those  cases  only 
where  there  might  have  been  guardians  in  socage.  In  Bedell  v.  Constable^ 
Vaugh.  183,  Yauqhan,  C.  J.,  says,  "  I  take  the  sense  of  the  act,  collected  in 
short,  to  be,  whereas  all  tenures  are  now  socage,  and  the  next  of  kin  to  whom 
the  land  cannot  descend  is  guardian  until  the  heir's  age  of  fourteen ;  yet  the 
&ther,  if  he  will,  may  henceforth  nominate  the  guardian  to  his  heir,  and  for 
any  time,  until  the  heir's  age  of  one-and- twenty  :  and  such  guardian  shall  have 
like  remedy  for  the  ward,  as  the  guardian  in  socage  by  the  common  law  hath.'' 
Bat,  even  if  the  Court  should  think  that  these  are  guardians  in  socage,  still  this 
is  not  a  case  for  interference  on  habeas  corpus.  The  rule  in  cases  of  habeas 
corpus  to  bring  up  infants  is  stated  by  Lord  Mansfield,  in^  Bex  v,  Delaval,  3 
Burr.  1436,  to  be,  that  'Hhe  Court  is  bound,  ex  debito  justittcdf  to  set  the  infant 
free  from  an  improper  restraint :  but  they  are  not  bound  to  deliver  them  over  to 
anybody  nor  to  give  them  any  privilege.  This  must  be  left  to  their  discretion, 
according  to  the  circumstances  that  shall  appear  before  them."  In  a  case  re- 
ferred to  in  Lyons  v,  Blenkin,  1  Jacob's  Rep.  254,  note  (h).  Lord  Eldon  ob- 
served that  there  were  circumstances  which  might  have  weight  on  an  application 
made  in  a  cause  to  alter  the  custody  of  wards  of  the  Court  (as  where  their  ex- 
pectations from  relatives  might  be  interfered  with  by  their  continuance  with  the 
&ther),  but  which  could  not  be  attended  to  on  a  habeas  corpus.  Here,  even  if 
r*4461  ^^®  f&^^ei*  ^^^  ^^^  ^alive,  the  Court  would  not  have  taken  the  children 
'>  -'  from  the  defendants  at  his  instance,  after  the  sacrifice  they  had  made  in 
coDBequeuce  of  his  own  arrangement.  But  this  is  a  will  made  by  the  testator 
ODly  the  day  before  his  death,  in  opposition  to  his  formerly  declared  intentions. 
The  bulk  of  the  property,  being  in  trustees  under  the  marriage  settlement,  can- 
not be  affected  by  the  result  of  this  application. 

Erie  and  Leighj  contri.  The  arrangement  made  by  the  father  could  be  con- 
sidered only  as  a  temporary  one.  It  must  have  been  obvious  that  circum- 
stances might  arise  Twithout  any  immoral  or  improper  conduct  on  the  part  of 
the  defendants)  which  would  make  the  removal  of  the  children  expedient. 
Even  supposing  the  facts  to  be  such  as  would  have  entitled  the  defendants  to 
sue  the  father,  if  still  alive,  for  withdrawing  the  children,  that  would  be  no 
answer  to  an  application  for  a  change  of  custody  with  a  view  to  the  children's 
interest.  An  actual  covenant  by  the  father,  in  a  deed  of  separation,  that  the 
children  shall  remain  in  a  certain  custody,  is  no  answer  to  an  application  on  his 
part  hy  habeas  corpus  to  have  them  delivered  up  to  him ;  Ex  parte  Earl  of 
Westmeath,  1  Jacob's  Rep.  251 ;  note  (c)  to  Lyons  v,  Blenkin.  As  to  the 
right  of  testamentary  guardians  under  stat.  12  C.  3,  c.  24,  s.  8,  where  there 
could  not  have  been  a  guardian  in  socage,  the  statute  gives  the  father  power  to 
dispose  of  the  custody  and  tuition  of  his  child  or  children,  while  under  the  age 
of  twenty-one,  without  any  restriction  of  the  kind  which  has  been  suggested. 
The  limitation  inferred  from  the  dictum  of  Yauohan,  C.  J.,  in  Bedell  v.  Con- 
r*4471  ^^^^i  Yaugh.  183,  is  not  supported  by  any  other  ^authority.  Then, 
'-  -'is  the  interposition  here  called  for  such  as  the  Court  has  been  accus- 
tomed to  grant?  Rex  v.  Delaval,  1  W.  Bla.  410;  S.  C.  3  Burr.  1434,  shows 
that  it  is  to  be  granted  on  proper  occasions.  Rex  v.  Johnson,  1  Stra.  579 ;  S. 
C.  2  Ld.  Ray.  1333,  is  more  in  point.  In  the  case  before  Lord  Eldon,  referred 
to  on  the  other  side,  his  Lordship  said  '<  that  the  jurisdiction  which  he  had 
npon  an  habeas  corpus  was  exactly  the  same  as  if  it  was  before  a  judge,  and  he 
spprebended  that  a  judge  attended  to  nothing  but  cruelty  or  personal  ill-usage 
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to  the  child,  as  a  ground  for  taking  it  from  its  father ;"  1  Jacob's  Bep.  254 ;  note 
(b)  to  Lyons  v.  Blenkin.  Whatever  can  be  said  of  a  father  on  this  poiot  ap- 
plies also  to  testamentary  guardians,  who,  according  to  many  authorities,  are  in 
loco  parentis ;  Eyre  v.  Countess  of  Shaftesbury,  per  Lord  Commissioner  Jekyll,  2 
P.  Wms.  115 ;  Butler  v.  Freeman,  per  Lord  Hardiricke,  C,  Amb.  302.  jliG^d 
Denman,  C.  J.,  asked  if  there  was  any  prospect  of  a  speedy  decision  in  Chan- 
cery. No  answer  was  given,  but  by  referring  to  the  affidavit  on  this  head,  the 
substance  of  which  has  been  stated.] 

Lord  Denman,  C.  J.  There  is  no  ground  for  arguing  that  this  appointment 
of  guardians  was  not  really  the  will  of  the  testator.  He  has  clearly  appointed 
the  parties,  now  prosecuting,  guardians  to  his  children.  Under  these  circum- 
stances, although  we  should  not  consider  our  discretion  tied  up  if  there  were  & 
reasonable  prospect  of  an  order  of  the  Court  of  Chancery  being  obtiuaed,  we 
think  we  ought  not  to  make  a  delay  *which  might  appear  like  tampering  rtu^i 
with  the  rights  of  the  guardians.  We  have,  I  think,  no  choice  as  to  the  l-  ^ 
course  we  should  pursue,  but  must  order  the  children  to  be  delivered  up  to 
them.  • 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  A  guardian  appointed  as  these 
are  is  in  the  same  situation  as  a  parent.  We  must  enforce  the  right  of  the 
guardians,  unless  we  could  see  that  the  will  was  made  in  a  manner  contrary  to 
the  real  wish  of  the  testator.  But  it  appears  that  his  intention  in  fact  was  to 
remove  the  children  in  the  manner  which  the  will  points  out.  If  we  saw  reason 
to  expect  a  decision  in  equity  on  the  point,  our  course  of  proceeding  might  he 
different. 

Patteson,  J.  I  was  not  satisGed  at  chambers,  nor  am  I  yet,  that  the  &ther 
really  intended  the  custody  of  his  children  to  be  changed.  But  I  think  we 
have  no  choice  as  to  our  mode  of  proceeding.  I  hoped  at  first  that,  by  not 
now  changing  the  custody,  we  might  give  an  opportunity  for  the  point  to  come 
before  the  Court  of  Chancery ;  but,  as  there  appears  no  likelihood  of  that,  the 
strict  legal  rights  of  the  guardians  must  prevail.* 

An  order  was  afterwards  made  ^June  13th)  that  the  defendants  should 
deliver  up  the  bodies  of  the  cnildren  to  the  guardians. 

*  Williams,  J.,  had  left  the  Court 


*DOE  on  the  several  Demises  of  HURST  and  Others  v.  CLIFTON.  ^4491 

June  11.  *■ 

This  case  is  reported,  4  A.  &  E.  809. 


The  KING  V.  JOHN  WILSON.    June  13. 
This  case  is  reported,  3  A.  &  E.  817. 


PEACOCK,  Assignee  of  JOHN  JONES,  an  Insolvent  Debtor,  v.  HARRIS. 

June  13. 

In  assampait  by  the  assignee  of  an  insoWent  debtor,  for  money  dne  to  the  insolTent 
debtor  before  his  petitioning,  defendant  pleaded  that  the  insoWent^  before  he  p«ti« 
tioned,  and  more  than  three  months  before  the  commencement  of  hia  imprisosment, 
assigned  his' debts  and  effects  to  W.,  in  trust  for  creditors,  and  made  W.  his  attorney; 
that  W.  demanded  the  debt  of  defendant ;  that  defendant  paid  him ;  and  that  the 
insolvent  did  not  execute  the  indenture  with  intent  to  petition.  Replication,  that 
the  indenture  was  executed  by  the  insolvent,  being  then  in  insoWent  eircunstaaces, 
voluntarily  and  within  three  months  before  the  commencement  of  his  impriMnmeDt) 
and  with  intent  to  petition.     Bejoinder,  traversing  Uie  intention  only. 
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Held,  that  the  pluntiif  coald  not  give  in  eridence,  in  support  of  this  issue,  the  contents 
of  the  schedule  delivered  by  the  insolyent  to  the  Insolvent  Debtor's  Court,  more  than 
four  months  after  the  execution  of  the  indenture. 

The  verdict  having  been  for  plaintiff,  and  a  new  trial  having  been  granted  on  account  of 
the  admission  of  such  eyidence,  plaintiff  gave  flresh  notice  of  trial,  whereupon  defen- 
dant withdrew  his  pleas,  and  suffered  judgment  by  default ;  and  a  writ  of  inquiry 
was  executed :  Held,  that  plaintiff  was  not  entitled  to  his  costs  of  the  first  triaL 

Assumpsit  for  goods  sold  and  deliyered,  and  for  work  and  labor  performed 
by  the  insolvent;  promise  to  him  before  his  petition.  Damages  40/. 
p. enn  *lBt  plea,  non  assumpsit.  2d  plea,  as  to  28/.  Is.  6^.,  parcel^  &c.,  that^ 
^  ^  before  the  insolvent  petitioned,  and  three  months  and  more  before  the  com- 
mencement of  his  imprisonment,  to  wit,  Ist  of  January,  1833,  by  indenture 
then  made  (and  of  that  date)  by  the  insolvent  of  the  first  part,  one  Samuel 
Whoolej  of  the  second  part,  and  all  others  the  creditors  of  the  insolvent  who 
should  execute  tbat  indenture  of  the  third  part,  he,  the  insolvent,  bargained  and 
sold,  assigned,  transferred,  and  set  over  to  Whooley  all  and  singular  nis  house- 
bold  goods  and  furniture,  stock  in  trade,  chattels,  book  debts,  and  effects,  in 
trust  for  Whooley  and  such  creditors  as  should  sign  the  indenture,  and  thereby 
made  Whooley  bis  attorney  to  ask,  demand,  sue  for,  recover,  and  receive  the 
said  stock,  debts,  &c. :  aVerment,  that  the  indenture  was  not  made  within  three 
months  before  the  imprisonment  commenced,  nor  with  the  view  or  intention 
that  the  insolvent  should  petition  the  Court  for  the  relief  of  insolvent  debtors 
for  his  discharge  fi*om  custody :  that,  before  and  at  the  time  of  making 
the  indenture,  the  defendant  was  indebted  to  the  insolvent  in  28/.  7s.  6d., 
parcel,  &c.,  and  no  more :  that  the  defendant  was  required  by  Whooley  to  pay 
tbat  sum  to  him  :  and  that  he  did  pay  it  to  Whooley,  who  accepted  and  re- 
ceived it,  in  full  satisfaction  and  discharge  thereof,  for  the  purposes  in  the 
indenture  mentioned.     Yerification. 

Replication.  That  the  indenture  was  made  and  executed  by  the  insolvent, 
then  being  in  insolvent  circumstances,  voluntarily,  and  within  three  months 
before  the  commencement  of  his  imprisonment,  and  with  the  view  and  intention 
r*45n  ^^  ^^^  petitioning  the  Court  for  relief  *of  Insolvent  Debtors  for  his  dis- 
^       -*  charge  from  custcSy.     Verification. 

Rejoinder.  That  the  indenture  was  not  made  and  executed  by  the  insolvent 
with  the  view,  &c.     Conclusion  to  the  country. 

On  the  trial  before  Bolland,  6.,  at  the  Denbighshire  Spring  assizes,  1835, 
the  plaintiff's  counsel,  in  support  of  his  issue  on  the  second  plea,  put  in  the 
insolvent's  schedule,  by  which  it  appeared  that  his  petition  had  been  filed  on 
1st  of  May,  1833 :  and  the  account  given  by  the  insolvent  in  the  schedule,  as 
to  bis  estate,  liabilities,  &c.,  was  insisted  upon  as  evidence  of  his  intention  at 
the  time  of  executing  the  indenture.  The  defendant's  counsel  objected  to  this, 
as  amounting  merely  to  evidence  of  declarations  made  by  the  insolvent  subse- 
quently to  his  execution  of  the  indenture.  The  learned  Judge  received  the 
evidence;  and  the  jury  found  for  the  plaintiff  on  both  issues,  damages  30/L 
In  Easter  term,  1835,  n.  F.  Richards  obtained  a  rule  nisi  for  a  new  trial. 

John  Jerois  and  WeUby  showed  cause  in  this  term.*  The  evidence  objected 
to  was  given  only  in  answer  to  a  plea  pleaded  to  a  part  of  the  demand :  the 
jury  have  found  damages  beyond  the  part :  therefore  the  plaintiff  is  at  least 
entitled  to  retain  the  difference  between  30/.  and  28/.  Is.  6c/.  But  the  evidence 
is  admissible.  The  signing  of  the  schedule  was  an  act  done  by  the  insolvent; 
and  that  is  evidence  of  his  intention  in  executing  the  previous  deed,  stronger 
r*4521  ^^^^  ^°^  declaration,  being  a  formal  act  under  the  authority  of  the 
*•  ■'♦Insolvent  Debtors'  Court.  Now  his  declaration  would  have  been 
admissible,  to  show  the  intent;  and,  h,  fortiori,  his  acts  must  be  so,  the  plaintiff's 
case  being  that  the  whole  transaction  was  collusive,  so  that  the  execution  of  tbe 
schedule  is  a  part  of  tbe  fraud  charged.    In  Ridley  v.  ti^yde,  9  Bing.  849,  in 

'  June  6.    Before  Lord  Pihmah,  C.  J.,  Littlbdalb,  Pattbsob,  and  Wiluams,  /b. 
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an  action  by  assignees  of  a  bankrupt,  the  commission  was  disputed :  tbe  act  of 
bankruptcy  relied  on  by  the  plaintiff  was  a  security  given  by  the  trader  on  the 
25th  of  October,  which,  it  was  contended,  was  a  fraudulent  preference :  and  the 
plaintiff  was  allowed  to  give  in  evidence  a  declaration  by  the  alleged  bankrupt, 
made  on  the  20th  of  November  following,  respecting  his  object  in  giving  the 
security.  In  that  case  there  was  less  ground  for  treating  the  declaiation  u 
part  of  the  res  gestse  than  there  is  here  for  so  treating  the  execution  of  the 
schedule.  Vacher  v.  Cocks,  Moo.  &  M.  353 ;  Herbert  r.  Wilcocks  j*  Newman  r. 
Stretch,  Moo.  &  M.  338,  are  to  the  same  effect.  The  insolvent  is  in  fact  a  party 
concurring  in  setting  up  an  adverse  title ;  and  therefore  his  declarations,  and 
still  more  his  acts,  are  evidence  against  such  title.  It  is  true  (though  there  are 
authorities  the  other  way)  that,  if  the  question  were  between  the  trustees  under 
the  deed  and  the  insolvent,  declarations  or  acts  by  the  latter  could  not  he 
admitted  to  impeach  the  deed :  but  that  is  upon  a  principle  not  applicable  here. 
At  all  events,  the  schedule  was  admissible  in  evidence  for  some  purposes :  as 
to  show  the  state  of  the  insolvent's  debts  and  credits,  and  that  he  took  the 
benefit  of  the  act,  and  went  through  the  regular  course.  If  it  be  said  that  the 
evidence  was  used  for  other  purposes,  that  was  not  the  objection  taken  at  the 
trial. 

*R,  F.  Richards^  contrk.  If  the  evidence  was  inadmissible,  the  defen-  r%^-\ 
dant  is  entitled  to  a  new  trial,  though  the  issue  on  which  it  was  admitted  ■-  -' 
goes  only  to  part  of  the  demand. .  The  schedule  can  amount  to  no  more  than 
a  declaration  made  by  the  insolvent,  at  the  time  of  his  executing  it,  of  the 
state  of  his  affairs.  It  is  not  true  that  it  proves  his  discharge :  that  is  proved 
by  the  order.  It  proves  nothing  which  was  in  issue  on  this  record.  Ridley  r. 
Gyde,  9  Bing.  349,  may  require  reconsideration :  the  only  safe  rule  is  that  a 
declaration,  immediately  connected  with  an  act,  is  admissible  to  explain  the  act 
Here  the  evidence  offered  is  of  an  independent  declaration,  made  after  the 
petition  was  filed,  and  therefore  more  than  four  months  after  the  execution  of 
the  indenture.  In  Newman  v.  Stretch,  Moo.  &  M.  338,  the  declaration  was 
part  of  the  act.  The  suggestion  that  there  was  collusion  among  the  parties  is 
unwarranted  :  there  was  no  evidence  of  this,  except  upon  the  assumption  of  the 
bankrupt's  intention ;  and  that  was  the  fact  to  be  proved  by  the  evidence  now 
in  question.  The  objection  is  strengthened  by  the  circumstance  that  the  party 
here  making  the  declaration  is  in  truth  interested  in  the  result,  as  he  is  entitled 
to  the  surplus.     But  even  a  release  of  the  surplus  would  not  cure  the  objection. 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The  case 
relied  upon,  in  answer  to  the  objection  here  taken,  was  Ridley  v,  Gyde,  9  Bing. 
349.  But  there  the  statement  made  was  in  ^explanation,  and,  as  it  were,  con- 
tinuation of  the  former  discourse  which  led  to  the  ^transaction  in  ques-  r^A^n 
tion.  Here  the  evidence  is  of  something  done  under  the  statute,  alio  ^ 
intuitu.  And,  even  if  this  were  not  so,  a  contemporaneous  declaration  may 
be  admissible  as  part  of  a  transaction,  but  an  act  done  cannot  be  >'aried  or 
qualified  by  insulated  declarations  made  at  a  later  time.  Rule  absolute. 

The  rule  drawn  up  was,  ''  that  the  verdict  obtained  in  this  cause  be  set  aside, 
and  a  new  trial  had  between  the  parties."  The  plaintiff  gave  fresh  notice  of 
trial;  but  the  defendant  withdrew  his  pleas  and  suffered  judgment  by  defaalt; 
whereupon  a  writ  of  inquiry  was  executed,  and  the  plaintiff  had  a  verdict  for  30/. 
6«.  5(f.  The  Master,  on  taxation,  allowed  the  plaintiff  his  costs  of  the  fint 
trial.  This  was  objected  to;  but  the  objection  was  overruled,  on  the  anthority 
of  Jackson  v.  Hallam,  2  B.  &  Aid.  317.  A  summons  was  obtained  to  show 
cause  before  a  judge  at  chambers  why  the  Master  should  not  review  his  tax- 
ation; and  the  learned  Judge  ordered  proceedings  to  be  stayed,  to  give  time 
for  an  application  to  the  Court.  In  Michaelmas  term,  1836,  a  rule  nisi  was 
obtained  for  reviewing  the  taxation. 

>  Note  to  Vaoher  v.  Cocks,  Moo.  &  M.  855. 
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John  Jervis,  in  the  same  term^  November  25th,  showed  cause.  This  case 
comes  within  the  principle  of  Booth  v.  Atherton,  6  T.  R.  144,  and  Jackson  v. 
Hallam,  2  B.  &  Aid.  817,  in  which  cases  the  defendant,  after  obtaining  a  rule 
for  a  new  trial,  gave  a  cognovit,  and,  the  rule  being  silent  as  to  costs  of  the  first 
trial,  the  plaintiff  was  held  entitled  to  them.  No  distinction  can  be  drawn,  as 
to  this  point,  between  giving  a  cognovit  and  suffering  judgment  by  default. 

^  -'be  granted  without  any  mention  of  costs  in  the  rule,  the  costs  of  the  first 
trial  shall  not  be  allowed  to  the  successful  party,  though  he  succeeded  on  the 
second,"  was  passed  for  the  purpose  of  assimilating  the  general  practice  of  the 
Courts  of  Common  Pleas  and  Exchequer,  as  to  costs  of  a  first  trial,*  to  the 
practice  of  the  King's  Bench,  but  not  with  reference  to  the  particular  case 
arising  here.  [Coleridge,  J.  The  rule  is  laid  down  more  plainly  in  Gray  v. 
Cox,  5  B.  &  C.  458,  than  in  Jackson  v.  Hallam,  2  B.  &  Aid.  317.  In  Sweet- 
ing V,  Halse,  9  B.  &  G.  369,  note  (a),  where  the  plaintiff,  after  failing  on  the 
first  trial,  obtained  a  rule  for  a  new  trial,  and  then  discontinued,  Jackson  v» 
Hallam,  2  B.  &  Aid.  317,  was  recognised  as  an  authority  in  point.]  In  Oray 
v.  Cox,  5  B.  &  C.  458,  the  plaintiff,  who  had  obtained  a  verdict,  discontinued 
npon  a  new  trial  being  granted ;  but,  as  Lord  Tenterden  said  in  Sweeting  v, 
Halse,  9  B.  &  C.  369,  note  (a),  where  a  discontinuance  is  allowed,  the  terms 
are  in  the  discretion  of  the  Court.  [Lord  Den  man,  C.  J.  No  terms  had  been 
imposed  in  those  cases :  the  questions  in  them  arose  upon  motions  to  review 
taxation.] 

R,  V,  Eichards,  contrik.  Even  in  the  absence  of  authorities,  the  allowance 
of  costs  in  a  case  like  this  would  appear  unreasonable.  But  the  allowance  or 
disallowance  of  costs  in  these  oases,  which  was  formerly  matter  of  practice,  is 
now  expressly  governed  by  the  rule,  Hil.  2  W.  4, 1,  s.  64,  3  B.  &  Ad.  383,  and^ 
'^when  a  new  trial  is  granted,  and  nothing  is  said  about  the  costs  of  the  first 
rtAVifn  trial,  they  fall  to  the  ground,  as  a  matter  of  course  :*'  per  Littledale,  ^J., 
»•  J  in  Newberry  v  Colvin,  2  Dowl.  P.  C  416;  Porter  v.  Cooper,  2  Cro.  M. 
&  R.  232 ;  S.  C.  5  Tyrwh.  798,  is  also  an  authority  against  this  allowance. 

Lord  Dbnman,  C.  J.     We  have  no  power  to  allow  these  costs. 

PattssoN;  Williams,  and  Coleridge,  Js.,  concurred.      Rule  absolute.* 

<  See  Loader  v,  Thomas,  1  Cro.  &  J.  64. 
'  See  the  next  case. 


CHARLES  FREDERICK,  BARON  DE  RUTZEN,  and  MART  DORO- 
THEA, his  Wife,  t;.  LLOYD. 

In  ease,  by  the  lord  of  a  manor,  for  distorbanee  of  a  market,  if  the  lord  prove  a  market 
immemorially  holden  in  certain  places  within  the  manor,  it  is  not  a  neoessarj  legal 
inference  (no  grant  being  produoed)  that  the  market  was  granted  to  be  holden  in  those 
placee  only ;  but  a  jury  may  presume,  from  circumstances,  that  the  market  was 
granted  to  be  holden  in  any  convenient  place  within  the  manor. 

Plaintiff  obtained  a  verdict,  and  a  new  trial  was  granted  on  account  of  the  admission  of 
improper  OTidence.  Plaintiff  drew  np  the  rule  for  the  new  trial,  and  served  it  on  de- 
fendant, who  informed  plaintiff  that  he  would  not  ayail  himself  of  the  rule. 

The  Court  ordered  that  the  postea  should  be  delivered  to  plaintiff,  and  that  he  should 
have  his  costs  of  the  trial. 

Bat  the  Court  allowed  neither  party  the  costs  of  the  rule  for  a  new  trial,  or  of  the  rule 
for  giving  the  postea  and  costs  to  the  plaintiff. 

Case  for  disturbance  of  the  plaintiffs'  market  at  Narberth,  in  Pembrokeshire, 
by  setting  up  another  market.  Plea,  the  general  issue.  On  the  trial  before 
Gurnet,  6.,  at  the  Pembrokeshire  Spring  assizes,  1834,  a  verdict  was  found 
for  the  plaintiffs,  damages  Is.,  but  leave  reserved  to  move  to  enter  a  nonsuit.  In 
the  ensuing  term  a  rule  nisi  was  obtained,  according  to  the  leave  reserved,  upon 
grounds  which  will  appear  by  the  judgment  of  the  Court.    A  rule  was  also  ob- 
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iained  to  sbow  cause  why  there  should  not  be  a  new  teial,  npon  ^sevenl  rtt^^n 
points,  and,  among  others,  npon  that  token  in  De  Rutzen  v.  Farr,  4  A.  ^  '  -' 
&  £.  53,  the  admission  oif  improper  evidence }  and  upon  that  ground  the  rule 
for  a  new  trial  in  the  present  case  was  made  absolnte.  On  the  rule  for  entering 
a  nonsnit,  cause  was  shown  in  last  Hilary  term,  January  23d,  by  Sir  Joh% 
Campbell f  Attorney-General,  CresticeU,  and  Evans^  and  the  rule  was  suppcffted 
by  John  Wilson  and  E.  V.  Wtlliams.^  The  case  (as  regards  the  point  decided) 
is  so  fully  discussed  in  the  judgment  of  the  Court,  that  a  detail  of  the  argumeDts 
is  considered  unnecessary. 

Lord  Denican^  G.  J.,  in  this  term  (May  23d)  deliyered  the  judgment  of  the 
Court. 

In  this  case  the  Court  had  directed  a  rule  absolute  for  a  new  trial  upon  a 
point  of  evidence,  which  had  been  considered  in  the  case  of  De  Rutaen  r.  Fur, 
4  A.  &;  £.  53.  The  counsel  for  the  defeiidant,  however,  upon  points  not  decided 
in  that  case,  have  pressed  for  a  nonsuit :  it  has,  therefore,  now  become  neoesasry 
to  decide  them. 

It  appeared  upon  the  trial  that  the  legal  estate  in  the  market  in  question  was 
not  in  the  plaintiffs;  and  it  was  alleged  that  the  legal  estate  was  not  deduced  to 
the  trustees,  upon  which  it  was  contended  that  they  alone  could  have  maintained 
the  action,  and  that,  on  the  present  evidence,  it  would  have  failed  even  if  brought 
in  their  names,  on  account  of  the  defect  in  the  proof  of  their  title. 

As  a  preliminary  answer  to  these  objectionS|  it  was  urged  that  this  was  only 
a  possessory  action,  in  which  proof  of  title  was  superQuous;  and  that  no  fiulnre 
to  deduce  "^a  regular  title  from  the  Grown  ought  to  defeat  their  right  to  1-^15^1 
recover  by  reason  of  their  possession.  L       J 

The  counsel  for  the  defendant,  in  reply,  did  not  dispute  the  general  truth  of 
the  first  of  these  propositions,  but  denied  that  it  was  applicable  under  the  {M^ 
ticular  circumstances  of  the  case;  and  the  Court  took  time  to  consider  of  its 
judgment,  for  the  purpose  of  looking  into  the  evidence  as  to  thofle  particular  cir- 
cumstances, and  the  deduction  of  the  title ;  and  after  such  examination  we  are 
of  opinion  that  the  rule  for  entering  a  nonsuit  cannot  be  made  absolute. 

It  appeared  that  the  Narberth  market,  till  the  year  1832,  had  been  held  in 
certain  places  within  the  town  and  manor,  some  descriptions  of  articles  being 
usually  exposed  to  sale  in  the  streets,  but  the  mater  number  within  and  around 
a  market-house,  standing  upon  the  soil  of  the  defendant ;  and  that  the  plaintifs, 
and  those  whom  they  represent,  had  received  the  market  tolls,  wherever  the  ar- 
ticles were  exposed,  while  the  defendant,  and  those  whom  he  represents,  received 
stallage  in  respect  of  the  stalls  and  standings  within  and  immediately  aroond 
the  market-house.*  In  November,  '^'1832,  the  plaintifib  had  opened  a  1^4591 
new  market-house,  erected  by  themselves,  of  convenient  dimensions  and  *>  ^ 
in  a  convenient  place  within  the  town  and  manor,  upon  their  own  land.  Tbe 
defendant  thereupon  erected  a  market-house  on  the  old  site,  and  procured  toll- 
able articles  to  be  exposed  for  sale  there  on  the  market  day,  for  which  injury  the 
present  action  was  brought :  it  appeared  also  that  the  plaintiffs,  and  those  whom 

'  Before  Lord  Dbnman,  G.  J.,  Littlbdale,  Willums,  and  CoLxaiDoa,  Js. 

*  Wihorif  in  moTing  for  a  new  trial,  contended  that  the  immemorial  perception  of  pie- 
cage  and  stallage  by  the  defendant,  concorrently  with  the  taking  of  toUa  bj  tiie  plaintiffii 
and  their  predecessors,  ought  to  haye  been  considered  by  the  jury  as  raising  a  pretoap- 
tion  that  the  right  to  piccage  and  stallage  had  at  some  time  been  severed  from  the  esUtt 
to  which  the  market  belonged,  and  granted,  by  those  whom  the  plaintiffs  represaated,  to 
the  predecessors  of  the  defendant.  And  he  contended  that,  assuming  a  right  in  the 
plaintiffs,  if  no  such  grant  had  been  made,  to  remove  the  market,  they  could  not  do  so 
in  derogation  of  the  grant;  but  that  the  defendant  might  still  carry  on  the  market  on  tbe 
old  site.  But  the  Court  (Lord  Den  man,  C.  J.,  Littlbdale  and  pATTESOir,  Js.)  refused 
to  grant  a  rule  on  this  ground,  Lord  Denman,  C.  J.,  obserring  that  the  right  to  piccage 
and  stallage  was  only  a  compensation  for  the  use  of  the  soil,  and  thst  the  etgoyment  of 
it  was  no  restriction  on  the  right  of  the  lord  (if  otherwise  eatabliahed)  to  reaMTC  the 
market  to  a  different  place. 
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they  represent^  received  payments  from  the  shows  standing  at  the  fairs  in  any 
part  of  the  town. 

Upon  this  state  of  fiiots  the  counsel  for  the  defendant  contended  that,  as  all 
the  evidence  of  possession  down  to  1832  applied  to  a  perception  of  tolls  in  the 
old  market-honse,  and  the  places  before  used,  the  only  inference  of  right  thence 
to  be  drawn  was  of  a  right  to  hold  the  market  there ;  and  that  it  became 
necessary,  in  order  to  show  the  market,  in  the  place  in  which  it  was  now  held, 
to  be  legal,  that  a  grant  from  the  Crown  should  be  produced  authorizing  the 
removal.  A  charter  was  accordingly  produced,  giving  the  right  to  hold  the 
market  anywhere  within  the  manor,  to  which,  according  to  the  doctrine  of 
Curwen  v,  Salkeld,  3  East,  538,  the  right  of  removal  would  be  incident.  But 
then  it  was  contended  that  this  would  avail  nothing  to  the  plaintiffs,  because  they 
failed  to  connect  themselves  with  it  by  a  regular  deduction  of  title. 

Unless,  however,  the  first  of  these  points  be  correctly  made,  the  second  is 
immaterial ;  the  question  therefore  will  be,  whether,  from  the  evidence  of  a 
market  immemorially  held  in  certain  places  within  a  manor  by  the  apparent  lord 
r*4601  ^^  ^^^  manor,  and  those  whom  he  represents  as  *such,  the  necessary 
^  -^  legal  inference  be  that  of  a  grant  restrictively  to  hold  it  in  such  places 
only,  and  with  no  power  of  removal ;  or  whether  those  facts  are  not  premises 
from  which  a  jury  may  properly  infer  a  grant  of  the  market  to  be  held  in  any 
convenient  place  within  the  manor,  and,  of  course,  with  the  power  incident 
thereto  of  removal  from  time  to  time.  If  the  latter  be  the  proper  answer  to 
this  question,  the  present  finding  of  the  jury  may,  as  regards  this  point,  be 
sustained. 

The  object  of  the  inquiry  would  be  to  determine  the  extent  and  terms  of 
the  grant,  the  mere  existence  of  which  was  already  inferred  from  the  user,  all 
consideration  of  the  charter  actually  produced,  and  of  the  defective  title,  being 
hy  the  argument  excluded.  Now,  in  conducting  this  inquiry,  the  jury  would 
properly  consider  the  character  of  the  grantee,  the  lord  of  a  manor,  the  nature  of 
the  thing  granted,  a  nAirket,  and  its  object,  the  grantee's  profit,  and  the  general 
oonTenience  of  the  resiants  and  the  vicinage.  Considering  these,  it  appears  to  us 
the  most  reasonable  conclusion  of  fact  to  be  drawn,  that  the  grant,  whenever  or 
by  whomsoever  made,  bad  been  of  a  market  to  be  held  generally,  that  is,  at 
any  convenient  place  within  the  manor.  And  if,  upon  the  considerations  just 
stated,  that  would  be  the  reasonable  conclusion  to  be  drawn,  we  cannot  see  that 
it  is  necessary  or  even  proper  to  infer  a  restriction  upon  the  grant  from  the  fact 
that  the  market  appears  always  to  have  been  held  on  any  particular  spot  or 
spots  within  the  manor.  It  is  true  that,  where  a  grant  is  to  be  inferred  from 
user  alone,  its  extent  as  between  the  grantor  and  grantee  is,  in  many  in- 
stances, limited  by  the  extent  of  the  user,  for  it  is  not  to  be  presumed 
sgainst  him  that  he  has  granted  more  than  he  appears  to  have  permitted 
r*46l1  *^^^  grantee  to  enjoy.  But,  even  in  such  oases,  we  think  the  jury 
'-  ^  would  be  warranted  in  finding  a  grant,  including  all  such  terms  as 
sre  usual  and  reasonable  incidents  to  a  grant  of  the  description  inferred.  In 
the  present  case,  however,  where  the  jury  is  called  upon  to  determine,  not 
merely  the  existence  of  a  grant  from  the  Crown,  but  the  terms  of  the  particular 
grant  in  question,  we  do  not  see  how  they  can  forbear  to  take  into  account 
every  circumstance  legitimately  tending  to  affect  the  probabilities  of  the  case ; 
tnd,  if  those  circumstances  point  tp  wider  limits  than  the  mere  user  has  ok- 
tended  to,  but  which  are  not  inconsistent  with  such  user,  the  jury  may,  indeed 
ought,  to  conclude  in  favor  of  such  limits. 

This  reasoning  will  be  found  to  be  directly  sanctioned  by  a  well-considered 
authority,  the  case  of  Rex  v,  Cottcrill,  I  B.  &  Aid.  67.  A  material  point  there 
to  be  decided  was,  whether  the  corporation  of  Walsall  had  rightfully  removed 
their  market  from  the  High  Street,  in  which  it  had  been  holden  immemorially, 
to  a  new  market-house.  There,  as  here,  uo  charter  was  produced,  giving  a 
market  within  any  prescribed  limits;  but  a  charter  of  Ch.  2  granted   '*  all  and 
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all  manner  of  liberties,  franchises,  immunities,  privileges,  jurisdictions,  markets^ 
and  hereditaments,  which  the  major  and  commonalty"  <*now  hold,  use,  and 
enjoy,  or  have  held,"  &e.  What  then  was  the  market  enjoyed  at  the  date  of 
the  charter — a  market  to  be  held  in  the  High  Street,  and  so  irremovable  from 
it,  or  one  to  be  held  within  the  borough,  and  so  removable  to  any  confenient 
spot  within  it?  That  was  the  question — *which,  in  terms,  the  charter  r*ig,>i 
threw  no  light  upon ;  and  it  was  argued,  as  here,  that  the  user  alone  was  ^  "-' 
to  determine  it.  The  Court,  however,  held  the  other  way,  the  different  members 
attaching  different  degrees  of  weight  to  particular  circumstances,  but  all  agreeing 
in  the  principle  that  all  the  circumstances  were  to  be  taken  into  account,  and  no 
limits  to  be  implied  but  such  as  might  fairly  be  deduced  as  probable  inferences 
from  all  those  circumstances. 

In  that  case  some  reliance  is  placed  by  the  Judges  on  the  fact,  that  the 
grantee  of  the  supposed  charter  was  a  corporation  and  not  an  individual :  that, 
however,  was  a  fact  only  increasing  the  probability  of  a  grant  co-extensive  with 
the  borough :  we  are  now  only  considering  whether  there  was  any  evidence  of  a 
grant  co-eztensive  with  the  manor :  it  is  unnecessary,  therefore,  to  observe  that 
Abbott,  J.,  seems  to  consider  that  an  equal  probability  exists  of  a  grant  to  the 
lord  being  co-extensive  with  the  manor,  as  of  a  grant  to  a  c(»poration  being 
co-extensive  with  the  borough. 

We  entirely  agree  with  this  case;  and  we  think  that  the  learned  Judge  not 
only  was  not  called  upon  to  nonsuit  the  plaintiffs,  but,  upon  this  evidence,  and 
as  to  this  point,  would  have  been  justified  in  directing  the  jury  that,  if  thej 
were  satisfied  of  the  existence  of  the  grant,  it  was  most  probably  a  grant  to 
be  exercised  anywhere  infra  manerium.' 

It  becomes,  therefore,  unnecessary  to  consider  the  second  point,  or  to  examine 
whether,  if  established  in  fact,  it  would  have  led  to  the  consequences  insbted  on 
by  the  defendant ;  because  the  plaintiffs  might  have  rested  on  their  possessory 
evidence,  and  are  not  to  be  *  prejudiced  by  having  attempted  and  failed  rtigoi 
to  make  out  a  documentary  title  by  purchase.  The  rule,  therefore,  will  ^ 
remain  absolute  in  its  original  terms. 

Kule  as  to  entering  a  nonsuit,  discharged. 

The  rule  for  a  new  trial  was  drawn  up  (without  mention  of  costs,)'  and  the 
agent  for  the  plaintiffs,  on  May  26th  following,  served  it  on  the  agent  for  the 
defendant,  who,  on  June  4th,  1836,  wrote  to  the  plaintififis'  agent  as  follows  :— 
"  My  client  will  not  avail  himself  of  the  privileges  granted  by  the  Court  of  a  new 
trial  in  this  cause,  the  points  relating  to  the  nonsuit  having  been  decided  against 
him." 

In  Michaelmas  term,  1836,  Evans,  on  affidavit  of  the  above  facts,  obtained  a 
rule  to  show  cause  why  the  rule  for  a  new  trial  should  not  be  discharged^  and 
the  postea  delivered  to  the  plaintiffs,  and  why  the  plaintiff  should  not  he  at 
liberty  to  sign  judgment  and  tax  their  costs  thereupon.  In  Trinity  term  fol- 
lowing, June  9th,  1837, 

E.  V.  WtUiams  showed  cause.  The  plaintiffs  are  not  entitled  to  the  costs  of 
the  trial.  By  the  rule,  Hil.  2  W.  4, 1.  64, 3  B.  &  Ad.  383,  "  If  a  new  trial  be 
granted  without  any  mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he  succeed  on  the  second."  Here 
the  rale  made  no  mention  of  costs :  the  plaintiff,  therefore,  could  not  have  ob- 
tained the  costs  of  the  first  trial,  whatever  the  event  "^of  the  second  trial  1^4541 
had  been.  The  defendant,  by  not  insisting  on  the  second  trial,  cannot  *> 
be  placed  in  a  worse  situation  than  if  he  had  proceeded  to  trial  and  failed.  And, 
if  this  rule  be  discharged,  the  plaintiffs  will  be  placed  in  as  good  a  situation  as 
if  they  had  succeeded  on  a  second  trial.  They  keep  the  verdict  without  addi- 
tional expense,  the  defendant  having  taken  the  least  vexatious  course.  Even  if 
the  defendant  had  formally  withdrawn  his  plea,  the  plaintiffs  could  not  have  bad 

*  It  was  assumed,  in  the  argument  and  judgment,  that  the  rule  was  drawn  up  by  th« 
plaintiffs,  though  the  fact  was  not  expressly  stated  on  affidavit 
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lawfully  parloining  and  embezzling  certain  articles  of  silk  manufacture  in- 
trusted with  him  by  Ambrose  Moore  to  prepare  and  work  up,  he  being  hired 
and  employed  by  A.  M.,  &o.,  and  was  adjudged  to  be  committed  to  the  House 
of  Correction  at  Cold  Bath  Fields  for  eleven  weeks,  to  be  kept  to  hard  labor, 
under  stat.  17  G.  3,  c.  56,  s.  1. 

Upon  the  judgment  being  pronounced,  Nash  gave  notice  in  writing  of  his  in- 
r*43l1  ^'^^^^^  ^  appeal^  at  the  next  '^'general  sessions  of  the  peace,  but  did  not 
L  -1  enter  into  recognisances  with  sufficient  sureties,  and  was  thereupon  com- 
r*4321  ™'^^^  ^J  ^^®  justices  to  the  house  of  ^correction,  to  be  kept  in  custody 
L  -^  till  the  next  general  sessions,  unless  such  recognisances  should  be  sooner 
entered  into,  or  until  ho  should  be  discharged  by  due  course  of  law. 

The  practice  of  the  Middlesex  Sessions,  on  appeals  against  convictions,  is,  that, 
on  the  first  or  second  day  of  a  session,  the  appellant  files  a  petition  of  appeal, 
and  obtains  an  order  of  Court  for  hearing  on  the  appeal  day,  a  copy  of  which 
petition  and  order  is  served  by  him  upon  the  convicting  justices. 

On  the  third  day  of  the  sessions,  being  the  day  next  before  the  appeal  day, 
the  attorney  for  the  prosecution  ascertained  that  no  appeal  had  been  entered  or 
petition  filed  (of  which  he  procured  the  usual  certificate  from  the  clerk  of  the 
peace),  and  that  Nash  had  been  discharged  out  of  custody  on  the  second  day  of 
the  sessions  j  upon  which  the  attorney  applied  to  Messrs.  Twyford  and  Grove 
for  a  warrant  against  Nash,  that  he  might  be  apprehended  and  committed  in 
execution  of  the  sentence  passed  by  them ;  but  they  declined  to  grant  the  war- 
rant, entertaining  doubts  of  their  power  to  do  so. 

On  affidavit  of  the  above  facts,  Kelly y  in  this  term,  obtained  a  rule  nisi  for  a 
mandamus  to  the  magistrates  to  issue  their  warrant  for  the  apprehension  and 

>  8tat.  17  (^.  8,  0.  56,  s.  20,  enacts  that»  if  any  person  shall  think  himself  aggrieved 
hy  the  order  or  judgment  of  any  two  justices,  before  whom  he  shall  have  been 
eonyicted  of  any  of  the  offences  in  the  act,  or  in  certain  acts  therein  recited,  he  may 
appeal  to  the  next  general  or  general  quarter  sessions,  giving  notice  in  writing,  at  the 
time  of  the  conviction,  to  the  justices,  and,  at  the  same  time,  entering  into  a  reoogni- 
aance,  with  safficient  sureties,  conditioned  to  try  the  appeal,  abide  the  judgment  of  ses- 
sions, and  pay  such  costs  as  shall  be  there  awarded  ;  **bat  if  the  person  giving  such 
notice  of  appeal  shall  not,  at  the  time  of  giving  such  notice,  enter  into  such  recognisance 
ms  aforesaid,  then  the  justices,  to  whom  such  notice  of  appeal  shall  have  been  given,  shall 
and  may  commit  such  person  or  persons  to  the  house  of  correction,  or  other  public  pri- 
eon,  of  such  county,*'  &c.,  **  there  to  remain  until  the  sud  next  general  or  general  quarter 
sessions  of  the  peace  to  be  holden  in  and  for  such  place,  unless  such  recognisance  shall 
be  sooner  entered  into ;  and  the  said  justices  before  whom  such  conviction  shall  have 
been  made,  or  any  other  two  or  more  justices  of  the  same  county,"  &c.,  **  are  hereby  em- 
powered and  required  to  take,  and  the  justices  at  such  sessions  are  hereby  authorized 
and  required,  upon  due  proof  made  of  such  notice  of  appeal,  either  by  the  acknowledg- 
ment of  the  justices  to  whom  the  same  shall  have  been  given,  or  otherwise,  to  hear  and 
determine  the  matter  of  the  said  appeal,  and  to  award  such  costs  as  to  them  shall  appear 
just  and  reasonable  to  be  paid  by  either  party :  and  if,  upon  the  hearing  of  such  appeal, 
the  judgment  of  the  justices  before  whom  the  appellant  shall  have  been  convicted,  shall 
be  affirmed,  such  appellant  shall,  within  forty-eight  hours  next  after  the  same  shall  be 
so  affirmed,  suffer  such  corporal  punishment  as  shall  have  been  directed  to  be  inflicted 
upon  him  or  her  for  the  offence  whereof  he  or  she  shall  have  been  convicted,  or  shall  im- 
siuediately  pay  the  sum  which  he  or  she  shall  have  been  adjudged  to  forfeit,  together  with 
snch  costs  as  the  justices  in  the  said  sessions  shall  award  to  be  paid  by  him  or  her,  for  de- 
ir%jing  the  expenses  sustained  bv  the  defendant  or  defendants  in  such  appeal ;  or  in  de- 
fanlt  of  making  such  payments  shall  be  committed  to  the  common  gaol,  or  house  of  cor- 
rection, in  the  same  manner,  and  for  the  same  time,  to  be  computed  from  the  affirmance 
of  each  conviction,  as  shall  be  directed  by  the  original  judgment  of  conricUon,  unless  the 
person  or  persons  so  convicted  shall  have  been  imprisoned  under  the  original  conriction, 
fa  which  case  the  time  for  which  such  person  or  persons  shall  have  been  so  confined  shall 
be  included  in  the  order  of  confirmation." 

By  sect.  22  the  convicting  justices  are  to  transmit  the  conviction  to  the  next  general 
or  next  general  quarter  sessions,  to  be  filed  and  kept  amongst  the  records  of  the  sessions : 
sud,  in  case  of  appeal,  the  justices  at  sessions  are  <<  required,  upon  receiving  the  said 
conviction  drawn  up  in  the  form  aforesaid,  to  proceed  to  the  hearing  and  determina- 
aion  of  the  matter  of  the  said  appeal,"  according  to  the  direction  of  stat  22  Q.  2,  o.  27. 
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do  not  know  whether  that  was  allowed  on  terms  of  paying  costs.*    At  any  rate, 
the  record  had  assumed  a  new  position. 

^Pattsson,  J.  The  defendant,  having  obtained  the  rule  for  the  new  rtiA-n 
trial,  was  the  proper  party  to  draw  it  up.  If  neither  had  drawn  it  up,  ■-  ^ 
there  would  of  course  have  been  no  rule ;  and  then  the  plaintiffs  must  have  had 
the  costs  of  the  trial.  But  the  plaintiffs,  for  the  sake  of  expedition,  drew  up 
the  rule;  and  then  the  defendant  says  he  will  not  avail  himself  of  it  The 
plaintiffs  then  require  to  be  placed  in  the  same  position  as  if  they  had  not  unne- 
cessarily drawn  up  the  rule.  In  Peacock  v.  Harris,  ant^,  p.  454 ;  S.  C,  1 N.  & 
P.  240,  the  rule  was  in  fact  drawn  up  by  somebody,  and  acted  on.  Notice  of 
trial  was  given,  and  application  made  to  withdraw  the  pleas,  and  granted.  That 
was  a  matter  of  favor,  not  of  right ;  and  it  may  be  looked  upon  as  a  sort  of  bar- 
gain, in  which  the  defendant  did  not  submit  to  more  than  he  would  have  been 
liable  to  if  a  new  trial  had  been  had,  and  a  verdict  found  against  him.  Robert- 
son V.  Liddell,  10  East,  416,  was  a  different  case.  There  the  parties,  instead  of 
going  to  a  new  trial,  agreed  to  let  matters  stand  as  if  the  special  case  had  been 
reserved  on  the  first  trial.  Jackson  v.  Hallam,  2  B.  &  Aid.  817,  indeed,  goes 
further,  and  seems  inconsistent  with  Peacock  v,  Harris,  ant^^  p.  454 ;  S.  C,  1 N. 
&P.  240. 

Williams,  J.  The  circumstances  are  peculiar ;  and  I  have  felt  much  diffi* 
culty.  By  the  practice  of  this  Court,  before  and  since  the  rule  of  Hil.  2  W. 
4,  the  plaintiff,  if  he  succeeded  on  both  trials,  would  not  have  had  the  costs  of 
the  first,  no  mention  being  made  of  them  in  the  '''rule  for  a  new  trial.  It  r^iggi 
seems  therefore  hard  that  a  defendant,  by  abandoning  his  defence,  and  ^  -' 
declining  a  vexatious  resistance,  should  be  in  a  worse  position  than  if  be  had 
insisted  upon  it  and  failed.  But,  as  he  has  not  acted  upon  his  rule  at  all,  the 
case  stands  as  if  the  defendant  had  never  applied  for  a  new  trial. 

Rule  absolute.* 

1  It  appears,  by  one  of  the  affidavits  in  that  case,  that,  after  giving  notice  of  trial,  the 
plaintiff  had  obtained  a  rule  for  a  special  jury,  and  an  appointment  had  been  served  to 
reduce  the  jnrj,  when  the  summons  was  served  to  show  canse  why  defendant  should  not 
be  at  liberty  to  withdraw  his  pleas ;  that  on  the  attendance  upon  snch  summons,  the 
plaintiff's  attorney  contended  that  the  defendant  should  pay  the  costs  of  the  epecial 
jury ;  but  the  order  was  made  generally,  that  the  defendant  be  at  liberty  to  withdraw 
his  pleas. 

'  No  costs  of  either  rule  were  given. 


The  KING  v.  MARSH.    June  13. 
(Case  of  Alkington  Poor  Rate.) 

A  parish  was  divided  into  four  tithings,  A.,  B.,  C,  and  D.,  A.  containing  the  parish 
church.  Each  tithing  maintained  its  own  poor,  and  each  had  a  churchwarden,  dected 
at  a  vestry  of  the  parish  in  general,  but  from  and  by  its  own  inhabitants.  The  minnte 
of  appointment  included  all  the  four,  and  stated  them  to  have  been  nominated  to  serfe 
the  office  of  churchwardens  for  the  tithings  for  the  year  ensuing.  All  were  sworn  in 
together  at  the  archdeacon's  visitation,  the  oath  being  administered  to  them  and  each 
of  them,  **  truly  to  execute  the  office  of  churchwarden  within  your  parish."  None  ever 
acted  out  of  his  own  tithing,  unless  in  signing  the  annual  presentments  to  the  areh- 
deairon  of  the  state  of  the  church,  &c.  Each  of  the  tithings  (except  A.,  which  was 
exempt)  raised  its  own  church  rate,  and  paid  it  to  the  vestry  clerk ;  and  he  kept  a 
separate  account  for  each  churchwarden,  who  accounted  with  the  inhabitantB  of  his 
own.  tithing. 

A  commissioner  of  inolosure  under  a  local  act  and  the  general  act,  41  O.  8,  e.  109,  s.  S, 
made  an  order  settling  the  boundaries  between  the  above  parish  and  another  parish 
adjacent,  and  a^udging  certain  lands  to  be  in  the  latter ;  and  he,  within  a  month, 
served  a  description  of  the  boundaries  on  a  party  then  acting  as  churchwarden  of 
tithing  A.     Until  the  order,  the  lands  in  question  had  been  rat^  to  tithing  B. 

On  appeal  against  a  poor-rate  made  upon  the  above  lands  as  situate  in  tithing  B.,  ao(- 
withetanding  the  commissioner's  order: 
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Held,  that  the  description  of  boundaries  had  been  sufficiently  senred  according  to  the 
proviso  of  Stat.  41  G.  8,  c.  109,  s.  8,  requiring  such  description  to  be  served  upon  **one 
of  the  churchwardens  or  overseers  of  the  poor  of  the  respective  parishes.!' 

Although  the  party  served  had  finished  his  year  of  office,  but  continued  to  do  the  duties, 
becaase  his  successor  had  not  been  sworn  in  or  acted. 

Held,  also,  that  the  sessions  had  acted  rightly  in  rejecting  evidence  offered  to  show  that 
the  commissioner,  in  his  inquiry  into  the  boundaries,  had  not  conducted  his  examina- 
tion in  the  manner  required  by  stat  41  G.  8,  e.  109,  s.  8. 

On  appeal  by  John  Marsh  against  a  poor-rate  for  three  pieces  of  land,  signed 
by  the  churchwarden  and  overseers  of  the  poor  of  the  tithing  of  Alkington,  in 
the  parish  of  Berkeley,  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

r*4ftQ1  *^^^  question  was  whether  the  lands  were  in  the  tithing  of  Alkington, 
*-  -■  or  in  the  parish  of  Leonard  Stanley.  Up  to  17th  November,  1832,  they 
had  been  rated  to  Alkington.  An  act  was  passed,  11  G.  4,  c.  7,  Private, 
(which  was  to  be  taken  as  part  of  this  case),  for  the  inclosure,  inter  alia,  of  lands 
in  the  parish  of  Leonard  Stanley ;  and  it  recited  the  General  Inclosure  Act,  41 
6.  3,  c.  109.  The  commissioner  appointed  under  it  made  the  following  deter- 
mination, with  reference  to  the  boundaries  of  the  parishes  of  Berkeley  and 
Leonard  Stanley,  on  the  17th  November,  1832. 

"Whereas  by  an  act  passed"  11  G.  4,  "entitled  an  act  for  inclosing  lands  in 
the  parishes  of  Stanley  St.  Leonard's,  otherwise  Leonard  Stanley,  and  Easting- 
ton,  or  one  of  them,  in  the  county  of  Gloucester,  and  for  discharging  from  tithes 
lands  in  the  said  parish  of  Stanley  St.  Leonards,  otherwise,"  &c.,  "  I,  the  under- 
sigDed  Daniel  Trinder,  was  appointed  commissioner  for  carrying  the  said  act 
into  execution ;  and  whereas  disputes  or  doubts  having  arisen  whether  certain 
old  inclosures  called  respectively.  The  Ham,  The  Langett,  and  Motford  (all  of 
which  arc  part  of  the  estate  of  the  Bev.  Thomas  Heberden,  and  are  in  the  occu- 
pation of  John  Marsh,  as  his  tenant),  are  parcel  of  the  parish  of  Stanley  St. 
Leonard's,  otherwise,"  &c.,  "  or  of  the  parish  of  Berkeley :  I  the  said  D.  T.,  in 
pursuance  of  the  powers  and  in  compliance  with  the  provisions  contained  in  the 
said  act  and  the  therein  recited  act,  have  ascertained  the  boundaries  of  the  said 
parishes  respectively  where  they  adjoin  each  other:  Now,  therefore,  I  the  said 
D.  T.  do  hereby  set  out,  determine,  and  fix  that  the  said  inclosures  respectively 
r*4701  **'^®  parcel  of  the  parish  of  Stanley  St.  Leonard's,  otherwise,"  &c.,  "  and 
*-  -'  that  the  boundary  fences  of  the  said  inclosures  respectively  are  the  boun- 
daries between  the  said  parish  of  Stanley  St.  Leonard's,  otherwise,"  &o.,  "  and 
the  said  parish  of  Berkeley,  where  they  adjoin  each  other. 

(Signed)  "Daniel  Trinder." 

The  sessions  thought  that  under  stat.  41  G.  3,  c.  109,  s.  3,  see  page  472,  note 
(2)  post,  it  was  necessary  to  have  proof  that  the  means  of  appeal  had  been 
afforded  by  a  due  service  of  the  descriptions  of  boundaries  as  therein  provided, 
but  that,  if  this  were  done,  no  appeal  having  ever  taken  place,  they  could  not 
now  inquire  by  what  means  and  through  what  steps  the  commissioner  had  ar- 
rived at  his  decision ;  and  they  interrupted  evidence  which  had  been  commenced 
on  that  point,  particularly  as  to  his  having  examined  witnesses  without  oath, 
and  as  to  whether  there  had  been  any  disputes,  before  his  perambulation  com* 
menced,  concerning  the  boundaries  in  question. 

With  regard  to  the  proper  services  of  the  description  of  boundaries :  Berkeley 
parish  is  divided  into  four  tithings,  Berkeley  town,  Alkington,  Ham,  and  a 
fourth  composed  of  Hinton,  Hamfailow,  and  Breadstone.  There  is  but  one 
church,  which  is  in  Berkeley,  and  one  chapel  of  ease,  which  is  in  Ham.  Each 
of  the  tithings  has  separate  poor-rates,  and  manages  its  poor  separately,  and  re- 
moves paupers  from  one  tithing  to  another.  Berkeley,  Alkington,  and  Ham 
have  each  one  churchwarden  and  two  overseers.  Hinton  and  Hamfailow  have 
one  overseer  each,  and  Breadstone  two,  and  there  is  one  churchwarden  for  the 
r*47n  ^^^^^'  ^^^  churchwardens  ♦for  all  are  appointed  at  Berkeley.  The  fol- 
^        -'  lowing  is  the  form  of  the  appointment. 
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At  a  vestry  meeting  held  in  tbe  vestry-room  of  the  parish  church  of  Berkeley, 
this  day  of  ,  the  following  persons  were  nominated  as  proper  per- 

sons to  serve  the  office  of  churchwardens  for  the  town  and  tithings  for  the  year 
ensuing,  viz.  A.  B.,  C.  J).,  E.  F.,  G.  H.  In  the  presence  of  us  (here  follow  the 
names  of  the  parishioners  assembled  in  vestry). 

The  outgoing  churchwarden  generally  nominates  his  successor  for  the  same 
tithing ;  but,  in  case  of  dispute,  inhabitants  of  one  tithing  do  not  vote  in  the 
election  of  the  churchwarden  of  another.  None  are  chosen  churchwardens  of 
either  of  the  tithings  but  such  as  are  inhabitants  of  that  particular  tithing. 
Berkeley  church  is  repaired  by  church-rates  levied  separately  on  the  tithings. 

The  description  of  boundaries  was  served,  23d  November,  1832,  by  the  com- 
missioner, duly  as  regarded  the  parish  officers  of  Leonard  Stanley  and  the  lords 
of«the  manors,  but  not  on  any  churchwarden  or  overseer  in  respect  of  Alking- 
ton  as  distinct  from  the  rest  of  the  parish  of  Berkeley.  It  was  served  on  one 
Seaborne,  who  had  been  duly  elected  churchwarden  of  Berkeley  town  for  the 
preceding  year,  but  whose  original  year  of  office  was  expired,  and  who  continued 
to  act  in  consequence  of  the  person  appointed  as  his  successor  not  having  been 
sworn  in,  or  served. 

The  questions  were,  1.  Whether  the  quarter  sessions  ought  to  have  received 
evidence  as  to  the  steps  taken  by  the  commissioner,  and  the  other  circumstances 
prior  to  his  adjudication  ?  2.  Whether  they  were  entitled  to  require  proof  of 
the  due  service  of  the  description  *of  boundaries  ?  3.  Whether,  if  so,  r* i-oi 
service  on  the  churchwarden  of  Berkeley  was  sufficient  ?  4.  Whether  '■  "^ 
Seaborne  could  be  considered  as  such  churchwarden  ? 

Tbe  case  came  on  for  argument  in  last  Hilary  tirm.< 

Sir  J.  Camphelly  Attorney-General,  and  Greaves,  in  support  of  the  order  of 
sessions.  The  rate  is  correctly  imposed  on  the  appellant's  lands  as  lying  in 
Alkington,  unless  it  be  conclusively  shown  that  the  commissioner  made  a  valid 
order,  fixing  them  in  Leonard  Stiinley.  He  acted  on  a  limited  authority,  and 
was  bound  Aipon  the  principles  recognised  in  Bruyeres  v.  Halcomb,  3  A.  k  £. 
381),  to  periorm  strictly  the  conditions  under  which  it  was  to  be  exercised.  The 
authority  in  question  is  given,  and  the  conditions  prescribed,  by  stat.  41  G.  3,  c. 
109,  s.  3.*  Then,  first,  the  order  is  void,  *a8  it  does  not  show,  on  the  rti-oi 
face  of  it,  that  the  conditions  have  been  fulfilled;  Rex  v,  Croke,  1  I-    '  -^ 

1  January  27th.  Before  Lord  Dbrman,  C.  J.,  Littledaui,  Williams,  and  Colbbidoi,  Ji. 

'Stat.  41  G.  8,  c.  109,  s.  8,  after  reciting  that  **  disputes  or  doubts  may  arise,  con- 
cerning the  boundaries  of  parishes,  manors,  hamlets,  or  districts,  to  be  divided  and  in- 
closed, and  of  parishes,  manors,  hamlets  or  districts,  adjoining  thereto,"  enacts  that  the 
commissioners  under  any  inclosure  act  shall,  and  he  is  thereby  authoriied  and  required, 
to  inquire  into  such  boundaries  by  examination  on  oath  or  affirmation,  and  by  such  other 
legal  ways  and  means  as  he  shall  think  proper ;  and,  if  it  shall  appear  to  him  that  the 
boundaries  are  not  then  sufficiently  ascertained,  to  ascertain  and  determine  the  same. 
**  Provided  always,  that  such  commissioner  or  commissioners  (before  he  or  they  proceed 
to  ascertain  and  set  out  the  boundaries  of  such  parishes,  manors,  hamlets,  or  districts) 
shall,  and  he  or  they  is  and  are  hereby  required  to  give  public  notice,  by  writing  under 
his  or  their  hands  to  be  affixed  on  the  most  public  doors  of  the  churches  of  such  parishes, 
and  also  by  advertisement  to  be  inserted  in  some  newspaper  to  be  named  in  such  act,  and 
abo  by  writing  to  be  delivered  to  or  left  at  the  last  or  usual  places  of  the  abode  of  the  re- 
spective lords  or  stewards  of  the  lords  of  the  manors  in  which  the  lands  and  grounds  to 
be  inclosed  shall  be  situate,  and  of  such  adjoining  manor  or  manors,  ten  days  at  least  be- 
fore the  time  of  setting  out  such  boundaries,  of  his  or  their  intention  to  ascertain,  set  out, 
determine,  and  fix  the  same  respectively;  and  such  commissioner  or  commissioners  shall, 
within  one  month  after  his  or  their  ascertaining  and  setting  out  the  same  boundaries, 
cause  a  description  thereof  in  writing  to  be  delivered  to  or  left  at  the  places  of  abode  of 
one  of  the  churchwardens  or  overseers  of  the  poor  of  the  respective  parishes,  and  also 
of  such  respective  lords  or  stewards."  It  is  further  provided,  that,  if  any  person  **or 
persons  interested  in  the  determination  of  the  said  commissioner  or  commissiooers  re- 
specting the  said  boundaries  shall  be  dissatisfied"  with  the  order,  he  or  they  may  appeal 
to  any  general  quarter  session  for  the  county,  to  be  holden  within  four  calendar  months 
*<  next  after  the  aforesaid  publication  of  the  said  boundaries,  by  delivering  or  learing 
such  description  as  aforesaid ;"  and  the  decision  of  the  justices  shall  be  final,  and  not  re- 
movable by  certiorari  or  otherwise. 


473]  Rex  v.  Marsh.    T.  T.  1836.  695 

Cowp.  26.  Secondly,  if  this  be  not  so,  still  the  parties  relying  on  the  order  were 
bound  to  prove  the  performance  of  all  the  conditions.  And,  thirdly,  at  all  events, 
the  opposfing  party  was  at  liberty  to  impeach  the  proceedings,  by  showing  that 
the  directions  of  the  statute  had  not  been  complied  with,  so  as  to  make  the  act 
of  the  commissioners  a  lawful  exercise  of  jurisdiction ;  Welsh  v.  Nash,  8  East, 
394.  But  the  appellant,  here,  was  prevented  from  giving  evidence  for  that  pur- 
pose. The  description  of  boundaries  in  this  case  was  not  served  upon  one  of  the 
" churchwardens  or  overseers"  of  the  poor  of  Alkington,  as  it  ought  to  have 
been.  The  only  service  was  on  Seaborne,  who  had  been  churchwarden  of  Berke- 
ley town.  Alkington  was  a  district  separately  maintaining  its  own  poor,  and 
for  the  present  purpose  a  distinct  parish.  And  Seaborne  was  not  even  church- 
warden of  Berkeley  town  at  the  time  of  the  service. 

r*4741  *  ^'  •^'  ^^^^^^^^^  ^^^  OrippSf  contrk,  were  then  called  upon  by  the 
*-  -*  Court  as  to  the  service.  Stat.  41  G.  3,  c.  109,  s.  3,  requires  the  notice, 
after  setting  out  the  boundaries,  to  be  delivered  to  "  one  of  the  churchwardens  or 
overseers  of  the  poor  of  the  respective  parishes.''  That  has  been  literally  obeyed. 
With  nothing  but  this  clause  to  guide  him,  the  commissioner  could  serve  the  de- 
scription of  boundaries  on  the  churchwarden  only  of  the  mother  church.  The 
notice,  previous  to  ascertaining  the  boundaries,  is  to  be  fixed  upon  the  doors  of 
the  parish  churches :  the  parish  church  of  Alkington  is  in  Berkeley.  According 
to  Spitalfields  v,  Bromley,  18  Vin.  Abr.  468,  Removal  (H),  pi.  5,  and  Pat- 
TESON,  J.  (referring  to  that  case),  in  Rex  v.  Bishop  Wearmouth,  5  B.  &  Ad. 
942,  magistrates  in  making  an  order  of  removal  are  not  bound  to  notice  the  di- 
visions of  parishes  into  townships  maintaining  their  own  poor }  k  fortiori,  a  com- 
missioner under  the  Inclosure  Act  is  not  called  upon  to  observe  them.  Stat.  43 
£Iiz.  c.  2,  s.  9,  preserves  the  authority  of  churchwardens  over  the  whole  parish, 
although  there  may  bo  districts  within  it,  which,  for  some  purposes,  have  juris- 
dictions of  their  own ;  and  the  section  was  construed  accordingly  in  Rex  v.  Gor- 
don, 1  B.  &  Aid.  524.  [Coleridge,  J.  That  section  does  not  apply  here. 
The  service  here  is  made  necessary  by  a  distinct  act  of  parliament,  for  a  purpose 
not  contemplated  by  the  former  act.]  Churchwardens  are  representatives  of  the 
body  of  the  parish ;  1  Bla.  Com.  394 ;  and  they  are  sworn  to  execute  their  office 
within  the  parish  generally.  [Coleridge,  J.  That  is  said  of  the  church war- 
r*4751  ^^^^  ^^  ^  parish.]  There  is  *no  prescribed  oath  for  a  churchwarden  of 
^  -'a  township  or  tithing.  The  churchwardens  of  the  district  in  which  the 
parish  church  is  have  the  charge  of  the  registers.  The  parish  chest  is  in  their 
care :  the  indenture  of  an  apprentice  bound  in  one  of  the  townships  would  come 
from  their  custody.  It  is  sufficient  here  if  the  churchwarden  of  Berkeley  was 
one  of  several  persons,  any  one  of  whom  might  properly  have  been  served.  The 
case  finds  that  Alkington  and  other  tithings  have  each  one  churchwarden ;  and 
there  may  be  a  custom  that  each  of  the  several  tithings  which  make  up  the  parish 
should  elect  one.  But  it  does  not  follow  that  each  acts  only  for  his  own  tithing; 
or  that,  if  the  churchwarden  of  Berkeley  were  ill,  the  churchwarden  of  Alkington 
would  not  be  compellable  to  act  in  his  place.  [Williams,  J.  If  you  contend 
that  the  churchwarden  of  one  of  these  districts  may  act  in  any  other  throughout 
the  parish.  Rex  v,  Nantwich,  16  East,  228,  is  against  you.]  That  case  was  de- 
cided with  much  doubt;  and  the  only  point  determined  was  that  stat.  13 
&  14  Car.  2,  c.  12,  s.  21,  was  not  controlled  by  the  certificate  acts  subsequently 
passed.  The  difficulty  which  arose  in  that  case  was  removed  shortly  afterwards 
by  Btat.  54  G.  3,  c.  107,  s.  2.  There  can  be  no  exercise  of  the  office  of  church- 
warden with  reference  to  a  township,  except  for  execution  of  the  poor-laws.  The 
office  is  properly  one  having  relation  to  a  parish  church;  and  in  Rndd  v.  Morton, 
2  Salk.  501,  where  the  question  was  whether  Stratton  was  a  reputed  parish  of 
itself  or  part  of  the  parish  of  Biggleswade,  it  was  held  that,  to  make  it  a  reputed 
r*4761  P^^^^  within  stat.  43  Eliz.  c.  2,  it  roust  have  had  *<  a  parochial  chapel,  *and 
^  -^  chapelwardens "  at  the  time  when  the  statute  passed;  and  because 
Stratton  <<  had  but  one  chapel  warden  whose  office  it  was  to  collect  the  rates  taxed 
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put  oat  the  proceeds  (after  payment  of  debts,  &c.)  at  interest  on  government  or 
freehold  security,  <<  the  principal  to  be  divided  between  my  two  children,  Matilda 
and  Benjamin,  share  and  share  alike,  and  to  be  paid  on  his  or  her  attaiDing  tbe 
age  of  twenty-one  years,  the  interest  in  the  mean  time  to  be  applied  for  their 
benefit,  advantage,  and  education,  in  such  manner  as  to  my  said  trustees  or  the 
survivor  of  them,  his  executors  or  administrators,  shall  seem  meet."  The  will 
concluded  as  follows  : — ^*  I  appoint  the  said  Samuel  Gregory  and  William  Wil* 
kins  executors  of  this  my  last  will  and  testament,  and  also  guardian  and  giur- 
dians  of  the  persons  and  estates  of  my  children.  And  I  earnestly  request  that 
my  said  trustees  and  executors  will,  according  to  their  discretion,  cause  my  said 
children  to  be  properly  brought  up  and  educated ;  and  I  authorize  them,  my  said 
trustees  and  executors,  to  retain  and  reimburse  themselves  and  himself  oat  of 
the  moneys  that  shall  come  to  their  or  his  hands  or  hand  by  virtue  of  the  trusts 
hereby  in  them  reposed,  all  costs,  charges,  and  expenses  which  they  shall  be  pat 
unto  in  execution  hereof"  Gregory  and  Wilkins  proved  the  will  and  took  upon 
themselves  execution.  The  children  were  in  the  custody  of  James  and  Gnee 
Isley,  their  grandfather  and  grandmother,  *who  refused,  when  required  p^ijQ-j 
by_the  trustees,  to  give  them  up.  The  trustees  now  stated  that  James  l> 
and  Grace  Isley  were  very  improper  persons  to  have  the  custody  of  the  children, 
moving  in  a  sphere  of  life  below  that  to  which  the  children's  expectations  autho- 
rized them  to  aspire;'  and  that  it  was  necessary  that  the  children  should  he  de- 
livered up  to  the  trustees,  in  order  that  they  might  carry  into  effect  the  testator's 
intentions,  and  educate  and  provide  for  the  children  in  a  manner  suitable  to  their 
fortune,  and  agreeable  to  the  testator's  wishes. 

Isley  and  his  wife  claimed  to  retain  the  custody  on  the  follovring  grounds. 
That  the  mother  of  the  children,  who  was  Isley's  daughter,  died  about  five  years 
ago,  and  on  that  occasion  Isley  came,  with  his  wife  and  family,  from  America, 
where  he  then  resided,  at  a  considerable  inconvenience  and  sacrifice,  on  the  tes- 
tator's written  request,  for  the  purpose  of  taking  care  of  the  children,  who  were 
then  placed  under  Mr.  and  Mrs.  Isley's  charge,  and  had  continaed  with  them 
ever  since.  That  Mr.  and  Mrs.  Isley  came  to  England,  and  undertook  this 
charge,  in  consequence  of  a  promise  to  the  mother,  and  would  not  have  done  so, 
but  for  such  promise.  That  the  father  had  often,  in  his  lifetime,  expressed 
himself  grateful  for  their  care  and  attention,  and  declared  his  intention  never  to 
remove  the  children  as  long  as  they  were  kindly  treated.  That  the  children  were 
aged  respectively  nine  and  six  years,  one  of  them  weak  in  intellect,  and  both 
delicate  in  health  and  requiring  much  care :  and  that  they  had  in  fact  been  kindly 
and  carefully  treated  by  Mr.  and  Mrs.  Isley.  It  further  appeared  that,  by  a 
settlement  made  on  the  ^marriage  of  the  testator  and  his  late  wife,  3000/.  r*^] 
4  per  cent,  bank  annuities  were  vested  in  other  trustees  than  Gregory  ■- 
and  Wilkins,  for  tbe  benefit  (among  other  purposes)  of  the  issue  of  the  mar- 
riage, and  that  the  trustees  under  the  settlement  continued  so  interested,  forthe 
benefit  of  the  children,  Matilda  and  Benjamin. 

The  parties  attended  before  Patteson,  J.,  at  chambers,  in  pursuance  of  the 
writ,  and,  on  February  16th,  the  learned  Judge  (after  lyiving  taken  time  for  con- 
sideration) stated  that  he  felt  so  much  difficulty  in  the  case  that  he  thought  the 
question  ought  to  be  referred  to  the  Court  in  the  next  term.  Shortly  after  this 
time,  Isley,  as  the  grandfather  and  next  friend  of  the  children,  filed  a  bill  in 
Chancery  on  their  behalf  against  Gregory  and  Wilkins,  as  executors  of  Benjamin 
Harris's  will,  for  an  account,  and  for  the  purpose  of  placing  the  children  and 
their  property  under  the  protection  of  that  Court.  Gregory  and  Wilkins  fil«d 
their  answer  on  ihe  9th  of  May. 

Erie  now  moved,  on  behalf  of  the  prosecutors,  for  the  order  of  the  Court.  An 
additional  affidavit,  by  the  testator's  brother,  was  put  in,  stating  that  the  testator 
had,  before  his  death,  expressed  a  wish  that  the  children  should  not  remam 
with  their  grandmother,  whom  he  considered  an  unfit  person,  and  had  desired 

1  Isley  described  himself  as  **  of  Trowbridge,  carpenter." 
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district  was  not  affected  by  the  proceeding,  and  who,  therefore,  had  no  interest 
in  communicatiDg  the  notice ;  or  even  to  a  party  interested  in  withholding  it. 
[LiTTLEDALE,  J.  The  act,  in  prescribing  the  notice,  seems  not  to  contemplate 
any  particular  description  of  interest  in  the  parties  who  are  to  be  served ;  but 
to  regard  them  merely  as  public  officers.  The  interests  contemplated  seem 
to  be  those  which  commoners  and  others  may  have  in  the  lands  themselves.] 
r*4701  *'^^^  power  of  appeal  depends  on  the  service  of  notice,  because  the 
^  -*  time  for  appealing  is  limited  to  four  months  next  after  publication  •  of 
the  boundaries. 

As  to  the  objection  that  Seabome's  year  had  expired.  Ho  was  not  de  jure 
churchwarden,  but  his  successor  was.  Two  persons  cannot  be  in  of  the  same 
office;  and  if  a  man  may  execute  the  office  of  churchwarden  before  he  is  sworn, 
as  was  held  in  the  Anonymous  case  in  1  Yeutris,  267,  and  in  Rex  v.  Corfe 
Mullen,  1  B.  &  Ad.  211,  it  is  only  because  he  is  in  of  such  office.  The 
canon  is,  inferentially,  overruled  by  the  later  authorities.  Churchwardens  are 
a  lay  corporation,  existing  independently  of  the  canons,  by  common  law  ;  Dawson 
t.  Fowle,  Hardr.  378  ;  Stutter  v.  Freston,  1  Stra.  52;  Catten  v.  Barwick,  1  Stra. 
145.  Swearing  is  a  proper  sanction  introduced  by  canon,  but  not  necessary  to 
the  lawful  holding  of  the  office.  The  appointment,  here,  is  *^  for  the  year 
ensuing.'' 

As  to  the  preliminary  proceedings.  Hex  v.  St.  Nary  in  Bury  St.  Edmunds, 
4  B.  &  Aid.  462,  does  not  show  that  any  irregularity  in  them  might  not  have 
been  inquired  into  at  the  sessions.  In  that  case  it  was  not  suggested  that  the 
proceedings  of  the  commissioners  had  not  been  regular. 

Lord  Denman,  C.  J.     This  is  a  question  of  great  difficulty,  and  important  in 
its  consequences ;  and  we  wish  the  case  restated  so  as  to  afford  us  more  informa- 
tion as  to  the  appointment  of  these  officers,  their  oath,  and  the  limits  within 
r*iQm  which  they  act. 
L  ^»"J      *The  Court  directed 

That  the  orders  returned  with  the  writ  of  certiorari  in  this  prosecution  be  sent 
back  to  the  sessions  to  be  restated,  this  Court  wishing  to  know, — Whether  any 
custom  prevails  as  to  the  election  of  parochial  officers  within  the  parish  of  Berke- 
ley, and  what  is  the  precise  form  of  their  appointment,  and  the  form  of  the  oath 
of  office  taken  by  them :  and  also  whether  any  of  the  officers  act  out  of  the 
titbings  for  which  they  are  respectively  appointed.  In  answer  to  these  inquiriesi 
the  following  addition  was  (by  consent)  made  to  the  case : — 

1.  By  custom  in  the  parish  of  Berkeley  (divided  as  it  is  into  the  several 
titbings  as  mentioned  in  the  case),  there  are  four  churchwardens,  the  customary 
mode  of  electing  whom  is  as  follows.  A  notice  is  given  in  the  parish  church 
that  the  churchwardens  desire  a  meeting  at  the  vestry,  on  Easter  Tuesday, 
to  choose  churchwardens  for  the  town  and  titbings  for  the  year  ensuing.  At 
the  meeting  held  in  pursuance  of  such  notice,  an  inhabitant  of  each  tithing  is 
separately  proposed  and  nominated  as  the  new  churchwarden  for  such  tithing. 
The  churchwarden  for  the  tithing  of  Alkington  is  usually  nominated  first  in 
order,  and  afterwards  the  rest  one  after  another.  It  is  customary  for  the  out- 
going churchwarden  of  each  tithing  to  propose  his  successor ;  and  the  person  so 
proposed  is  usually  nominated  without  opposition ;  but,  in  case  of  opposition,  the 
successor  is  nominated  by  the  majority  of  the  inhabitants  then  present,  of  the 
tithing  for  which  he  is  to  serve,  in  which  nomination  the  inhabitants  of  the  other 
titbings  never  interfere.  As  far  as  living  memory  goes,  each  churchwarden  has 
been  an  inhabitant  of  the  tithing  for  which  he  served. 

r*48l1  **^'  ^^^^  ^^^  nomination  of  the  churchwardens  as  aforesaid,  a  minute 
'-  -*  thereof  is  usually  made,  in  the  form  set  out  in  the  case^for  presenta^ 
tion  to  the  archdeacon  at  his  annual  visitation.  No  other  minute  of  appoint- 
ment is  made  or  delivered  to  any  of  the  churchwardens. 

3.  They  are  all  sworn  in  together  at  the  archdeacon's  visitation.  The  oath  ad- 
ministered is  in  the  following  form : — You  and  each  of  you  shall  swear  truly  and 
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faithfully  to  execute  the  oflSco  of  churchwarden  within  your  parish,  and  accord- 
ing to  the  best  of  your  skill  and  knowledge  present  such  things  and  persons  as 
to  your  knowledge  are  presentable  by  the  laws  ecclesiastical  of  this  realm,  so 
help  you  God  and  the  contents  of  this  book." 

4.  No  churchwarden  ever  acts  out  of  the  tithing  for  which  he  is  appointed, 
except  the  signing  the  presentments  annually  made  to  the  archdeacon,  of  the 
state  of  repair  of  the  church  and  other  presentable  matters,  which  are  sigoed 
by  all  four  churchwardens,  can  be  so  considered.  There  is  no  church-rate  made 
for  the  tithing  of  the  town  of  Berkeley ;  but  the  church  is  repaired  by  rate  oat 
of  the  other  ti things.  When  a  sum  of  money  is  required  for  other  expenses 
towards  which  the  church-rate  is  applicable,  the  parish  clerk,  who  is  also  vestrj 
clerk,  divides  the  amount  required  into  three  equal  parts,  and  makes  a  separate 
rate  for  each  of  the  three  other  ti  things  for  one-third,  although  the  extent  and 
value  of  such  tithings  are  not  equal.  Such  rate  is  allowed  by  the  inhabitants 
of  each  of  such  tithings  in  vestry.  The  rate,  when  collected,  is  paid  to  the 
vestry  clerk,  who  keeps  separate  accounts  for  each  of  the  churchwardens  of  such 
tithings,  and  such  accounts  are  allowed  by  the  inhabitants  of  each  of  such 
tithings. 

*The  case  was  further  argued  in  this  tcrm.^  r*48*^l 

Sir  J,  Campbell^  Attorney-General,  and  Greaves,  in  support  of  the  *•  "■* 
order  of  sessions.  It  is  clear  from  the  facts  now  stated,  that  Seaborne  conid 
not  be  considered  as  churchwarden  for  Alkington.  Berkeley  town,  for  which 
he  acted,  had  no  interest  in  the  church-rate,  nor  in  the  Alkington  poor-rate;  and 
the  removal  of  these  lands  tended  to  burden  Alkington  more  severely  in 
respect  of  both.  The  custom  now  stated,  that  the  church  should  be  maintained 
by  three  of  the  tithings  and  not  the  fourth,  may  well  have  had  a  legal  origin. 
The  lord,  when  he  endowed  the  living,  might  appropriate  to  this  purpose  snch 
revenues  as  he  thought  fit.  It  may  be  said  that  Seaborne  was  at  all  events  a 
churchwarden  "  of  the  parish,"  within  the  letter  of  the  statute.  But  the  el«!- 
tion  is  by  the  inhabitants  of  each  tithing  separately,  for  that  tithing,  and  the 
written  appointment  is  framed  accordingly.  The  officer  of  each  township, 
therefore,  is  a  churchwarden  in,  not  of,  the  parish.  The  argument  on  the  other 
side  rests  upon  a  strict  construction  of  the  word  ''  parish,"  as  signifying  the 
district  which  comprehends  the  lesser  divisions.  But  the  recital  of  41  G.  3,  c 
109,  8.  3,  refers  to  the  settlement  of  disputes  as  to  boundary,  not  only  between 
parishes,  but  between  manors,  hamlets,  and  other  districts ;  and  therefore  there 
must  be  cases  in  which  the  clause  as  to  notice  will  refer  to  officers  of  divisions 
less  than  parishes.  And  the  word  '^  parish"  has  often  been  construed  in  the 
less  comprehensive  sense.  In  stat.  43  Eliz.  c.  2,  s.  3,  it  has  been  held  appli- 
cable to  vills ;  *  Anonymous  case,  Foley's  Poor  Law,  35,  3d  ed.  Ac-  r*  133-1 
cording  to  the  argument  on  the  other  side,  if  a  district  were  extra  paro-  *- 
chial,  no  notice  would  be  necessary.  The  intention  of  the  statute  must  be  looked 
to,  which  is,  that  warning  should  be  given  to  the  parties  interested.  The  prin- 
ciple of  construction  should  be  that  which  was  adopted  in  Saunders  r.  Wakefield, 
4  B.  &  Aid.  695,  where  the  word  "  agreement,"  in  the  latter  part  of  stat  29 
Car.  2,  c.  3,  s.  4,  was  held  to  be  a  word  of  reference,  carrying  on,  by  implica- 
tion, the  words  "  special  promise,"  "  contract,"  &c.,  which  occur  in  the  earlier 
part. 

W,  J,  Alexander  and  Cn'pps,  contr^.  There  is  nothing  in  the  form  of  ap- 
pointment to  show  that  the  party  is  churchwarden  for  one  township  rather  than 
another.  In  Saunders  v.  Wakefield,  4  B.  &  Aid.  595,  the  word  "  agreement" 
formed  part  of  the  same  sentence  with  the  other  words  which  (perhaps  by  a 
strained  construction)  were  read  as  connected  with  it.  Here  the  frame  of  the 
clause  is  different.  If  the  churchwardens  of  the  several  districts  are  not  all 
churchwardens  of  the  parish  generally,  to  whom  must  notice  be  giren  under 
the  act  ?  The  officer  for  the  division  which  has  the  mother  church  and  the 
parish  chest  will  still  be  the  fittest  person.     Publicity,  the  object  for  which  the 

■  June  4.    Before  Lord  Dcnman,  C.  J.,  Littlsdali,  Pattesox,  and  WiLUUca,  Js. 
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notice  is  required,  will  be  best  attained  by  service  on  him.  [Patteson,  J.  In 
drawing  this  act,  it  has  been  forgotten  that  parishes  might  contain  districts 
maintaining  their  own  poor.  Upon  what  overseers  should  the  notice  be  served 
in  such  a  parish  ?]  The  commissioner,  in  this  case,  was  bound  to  follow  the 
r*4^.l1  ^^^^  ^^  ^^^  ^^  ^^  nearly  as  he  could  ;  and  he  has  taken  *the  course 
^  ^  best  calculated,  consistently  with  the  act,  to  make  this  notice  public  to 
the  people  of  Alkington.  The  question  raised  in  Bex  v,  Nantwich,  16  East, 
228,  as  to  the  jurisdiction  of  churchwardens  over  the  poor  of  townships,  is  en- 
tirely distinct  from  that  now  before  the  Court.  It  would  be  very  inconvenient 
to  require  that  a  commissioner  of  inclosure  should  ascertain  who  were  the  dis- 
trict officers,  for  the  purpose  of  giving  his  notices.  But,  further,  it  has  not 
been  shown  that  Seaborne  was  not,  in  point  of  law,  a  churchwarden  for  the 
whole  parish,  or  that  there  otn  be  churchwardens  for  anything  less  than  a  parish. 
Id  the  present  case  all  the  churchwardens  make  joint  presentments  to  the  arch- 
deacon. All  form  one  body  corporate.  The  office  of  churchwardens  existed 
long  before  the  statute  43  Eliz.  c.  2,  and  is  not  affected  by  its  provisions ;  nor 
is  there  any  statute  by  which  the  extent  of  their  jurisdiction  has  been  limited. 
Assuming  the  mode  of  election  in  these  townships  to  be  good,  the  churchwar- 
dens are  not  the  less  officers  for  the  whole  parish.  It  is  said  in  Dawson  v, 
Fowle,  Hardr.  378,  that,  "of  common  right,  every  parish  ought  to  choose  their 
own  churchwardens  :  but  because  the  manner  of  election  varies  and  is  uncer- 
tain, a  custom  may  be  alleged  :  and  issue  may  be  taken,  whether  a  special  and 
select  vestry,  or  the  whole  parish,  ought  to  choose  their  churchwardens."  But 
the  mode  of  election,  whatever  it  may  be,  will  not  affect  the  extent  of  the 
jurisdiction.  The  proviso  of  41  G-.  3,  c.  109,  s.  3,  as  to  serving  notice  of  boun- 
daries, does  not  make  that  service  a  necessary  condition  precedent  to  the  order 
r^iQ.-.  becoming  valid.  It  is  a  direction  to  the  commissioner.  *[Lord  Den- 
••       -'  MAN,  0.  J.     The  time  for  appeal  depends  upon  it,  by  the  next  proviso.] 

Cur,  adv,  vuU. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  has  arisen  out  of  the  ascertainment  of  boundaries 
between  certain  parts  of  the  parish  of  Berkeley,  in  the  county  of  Gloucester,  and 
the  parish  of  Leonard  Stanley  in  the  same  county,  under  the.  third  section  of 
41  G.  3,  c.  109  (the  General  Inclosure  Act),  by  a  commissioner  acting  under  it, 
and  an  act  of  11  G.  4,  for  the  inclosure  of  the  parish  of  Leonard  Stanley. 
Aod  it  seems  to  us  that  the  difficulty,  which  has  arisen,  is  not  attributable  to 
any  error  or  misconduct  of  that  commissioner,  but  to  the  imperfection  and  con- 
fusion of  the  General  Inclosure  Act  itself. 

It  certainly  would  seem  probable  that  the  settlement  of  boundaries  would  be 
equally  useful  and  necessary  in  the  case  of  an  inclosure  taking  place  in  or  ad- 
joining to  parishes  divided  into  many  districts,  as  where  a  parisn  consists  of  one 
undivided  district.  And  accordingly,  the  earlier  part  of  the  third  section 
recites,  that  disputes  may  arise  respecting  the  boundaries  of  ''parishes,  manors, 
hamlets,  or  districts,'*  about  to  be  divided  and  enclosed ;  and,  for  preventing  or 
adjusting  those  disputes,  the  commissioner,  under  the  powers  thereby  conferred 
upon  him,  is  to  settle  the  boundaries.  Previously,  however,  to  his  executing  this 
duty,  he  is  to  give  several  very  formal  and  public  notices,  to  attract  and  insure 
attention  to  the  manner  of  his  performance  of  it.  Subsequently  to  the  commis- 
sioner's settling  the  boundaries  he  is  required  by  the  act  to  give  a  notice  to 
r*4861  *"  ^°®  ^^  *^®  churchwardens  or  overseers  of  the  poor  of  the  respective 
^  -'  parishes"  omitting  entirely  any  mention  of  the  officers  of  districts;  and 
out  of  this  omission  the  question  before  us  has  arisen. 

In  the  parish  of  Berkeley  above  mentioned,  there  are  four  districts  called 
tithings,  which  districts,  according  to  the  statement  in  the  case,  have,  so  far  back 
as  memory  goes,  each  nominated  a  separate  churchwarden,  who,  after  his  appoint- 
ment, uniformly  acts  within  and  for  his  own  district,  "  except  the  signing  the  pre- 
sentments annually  made  to  the  archdeacon,  of  the  state  of  repair  of  the  church 
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and  other  presentable  matters,  which  are  signed  by  all  four  churchwardens/' 
They  are  also  sworn  to  execnte  the  office  of  churchwarden  "  within  their  parish/' 
An  inclosnre  having  taken  place  within  the  adjoining  parish  of  Leonard  StaoleT, 
the  commissioners  for  settling  bonndaries  had  adjusted  them  between  that  parish 
and  the  adjoining  part  of  the  parish  of  Berkeley  which  lay  in  the  tithing  of 
Alkington,  and,  in  so  doing,  had  fixed  certun  lands,  of  which  the  defendant  is 
occupier,  to  be  in  the  parish  of  Leonard  Stanley.  And  the  single  question  is, 
whether  the  act  of  the  commissioner  was  invalid ;  in  which  case  the  lands  woold 
remain  in  Alkington,  and  the  defendant  would  be  properly  rated  for  them; 
otherwise  not. 

The  sessions,  properly  as  we  think,  refused  to  hear  evidence  as  to  the  giving 
or  omitting  the  preliminary  notices,  and  reserved  for  us  the  question,  whether  a 
notice  served  upon  one  Seaborne,  who  had  been  appointed  churchwarden  for  the 
tithing  of  Berkeley,  was  a  service  upon  a  churchwarden  of  the  parish  of  Berkeley. 

It  is  said  that  there  is  no  such  person  as  a  churchwarden  of  the  parish  of 
Berkeley ;  and,  if  that  be  said  *truly,  it  follows  that  it  was  impossible  r^iori 
for  the  commissioner  to  comply,  literally,  with  the  provisions  of  the  *■  -* 
statute :  for  it  has  been  already  noticed  that  no  officer  of  a  district  is  therein 
mentioned ;  and  yet  it  cannot,  we  presume,  be  doubted  but  that  the  case  was 
clearly  within  the  contemplation  and  objects  of  the  statute.  It  has  been  urged, 
in  furtherance  of  the  objection,  that  the  commissioner  should  have  sen^^  a 
notice  upon  an  officer  of  each  tithing,  or,  at  least,  upon  that  of  Alkington.  If 
he  had  adopted  either  course,  we  are  by  no  means  sure  that  he  would  not  hare 
been  met  by  an  objection,  exactly  the  converse  of  this,  that,  by  law,  no  such 
officer  as  a  churchwarden  of  a  portion  of  a  parish  can  exist. 

Placed,  therefore,  as  the  commissioner  certainly  was,  in  a  difficulty,  in  a  case 
too  where  he  was,  as  certainly,  meant  to  act,  we  think  that  we  should  see  very 
clear  and  convincing  reasons  for  considering  his  act  invalid,  before  we  arrive  at 
that  conclusion.  And  in  the  result  we  are  not  so  satisfied.  Generally  speaking, 
the  churchwarden  is  peculiarly,  and  emphatically,  a  parish  ofi&oer.  The  nomi- 
nation may  be  (not  unusually  is)  by  a  portion  of,  or  even  by  a  person  in  the 
parish ;  but  the  office  is  not  thereby  afiiected.  He  is  still  of,  and  for,  the  parisL 
We  think  that  this  may  be  considered  as  a  somewhat  unusual  case,  of  separate 
appointment,  and  separate  acting,  without  afiiecting  the  proper  and  legal  character 
of  churchwarden.  It  may  have  been  an  arrangement  for  some  purpose  of  real  or 
supposed  convenience.  They  are  sworn  in  va /or  the  parish;  the  acts,  before 
particularly  alluded  to,  are  for  the  parish;  the  general  and  undoubted  character 
of  the  office  is  for  the  parish.  Upon  the  whole,  we  are  of  opinion  that  the 
^'ascertainment  of  boundary  by  the  commissioner  was,  under  these  cir-  r^iQt^i 
cumstances,  well  performed,  and  that  the  defendant  was  improperly  rated  ^ 
in  Alkington.     The  order  of  sessions  must  therefore  be  quashed. 

Order  of  sessions  quashed. 


IN  THE  EXCHEQUER  CHAMBER. 

(ERROR  FROM  THE  KINO's  BENCH.) 

THE  KING  V,  THOMAS  JOHNSON. 

A  custom  of  the  city  of  London,  for  the  Court  of  Mayor  and  Aldermen  to  examine  and 
determine  wheUier  or  not  a  person  elected  alderman  of  a  ward,  and  returned  to  the 
said  court  as  such  alderman,  be,  according  to  their  discretion  and  sound  oonaeiences, 
a  fit  and  proper  person  and  duly  qualified,  is  a  valid  custom. 

Bo  a  custom,  that,  when  the  inhabitants  of  any  ward  shall  three  times  return  to  the  said 
court  the  same  person  to  be  alderman,  who  shall  be  by  the  said  court,  according  to 
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the  former  cuBtom,  adjudged  on  each  three  returns,  accordingr  to  the  discretion  and 
soimd  consciences  of  the  mayor  and  aldermen,  not  a  fit  person  to  support  the  dignity 
and  discharge  the  duties  of  the  office,  the  major  and  aldermen  may,  for  remedy  thereof, 
nominate,  elect,  and  admit  a  fit  person,  being  a  freeman,  out  of  the  whole  body  of  the 
citiiens,  to  be  alderman  of  such  ward. 

The  latter  custom  is  not  abrogated  by  stat.  11  G.  1,  o.  18,  s.  7. 

Nor  by  the  by-law  of  the  city,  18  Ann.,  *'  for  reviying  the  ancient  manner  of  electing 
aldermen,"  which  (after  reciting  that,  by  the  ancient  custom  of  the  city,  when  any 
ward  became  Tacant  of  an  alderman,  the  inhabitants  of  that  ward,  having  right  to 
TOte,  were  wont  to  choose  one  person  only,  being  a  citizen  and  freeman,  to  be  alder- 
man of  the  ward),  enacts  that,  for  reviTing  that  custom,  and  restoring  to  the  inhabi- 
tants their  ancient  right  of  choosing  one  person  only  to  be  their  alderman,  there  shall 
from  thenceforth,  in  all  elections  of  aldermen  of  the  city,  at  a  wardmote  to  be  holden 
for  that  purpose,  be  elected,  according  to  the  said  ancient  custom,  only  one  able  and 
sufficient  citixen  and  freeman,  to  be  returned  to  the  Court  of  Mayor  and  Alderman, 
which  person  so  elected  shall  be  by  them  admitted  and  sworn. 

On  quo  warranto  for  exercising  the  office  of  alderman  of  London,  the  defendant  pleaded  the 
two  first-mentioned  customs,  and  that,  M.  S.  being  three  times  returned  by  the  ward,  and 
adjudged  unfit  by  the  mayor  and  aldermen,  they  elected  the  defendant.  The  relator 
took  issue  upon  tiie  existence  of  the  customs,  and  replied  that  M.  S.  was  a  fit,  &o.,  upon 
which  issue  was  joined.  The  jury  having  found  the  customs,  the  Judge,  without  con- 
sent of  parties,  discharged  the  jury  from  giving  a  verdict  on  the  issue  as  to  the  fitness, 
&c.,  of  S. 

Held,  that  he  might  properly  do  so. 

Quo  Warranto  for  the  office  of  alderman  of  the  city  of  London. 

Pleas.  1.  That  the  city  of  London  is,  and  from  time  immemorial  hath  been, 
an  ancient  city,  and  that  the  citizens  and  freemen  of  the  said  city  daring  all 
p:^ IQQ1  that  time  have  been  a  body  corporate,  &c. ;  the  plea  then  stated  ('''as  in 
L  ^^^J  Bex  V.  The  Mayor  of  London,  9  B.  &  0.  1),  the  constitution  of  the 
city  as  to  its  wards  and  aldermen,  and  the  Court  of  Mayor  and  Aldermen,^  and 
the  custom  of  holding  wardmote  courts  for  election  to  ofiioes.  It  then  described, 
18  in  that  case  (page  4),  the  Court  of  Common  Council,  and  stated,  as  there,  the 
authority  of  the  mayor,  aldermen,  and  commons,  assembled  in  common  council, 
to  make  by-laws :  and  that,  from  time  immemorial, — until  the  making  of  a  by- 
law or  act  of  common  council,  21  Ric.  2,  touching  the  election  of  aldermen, 
whereby  it  was  ordained  that  for  the  future,  in  the  elections  of  aldermen,  two  at 
least,  honest  and  discreet  men,  should  be  chosen  and  presented  to  the  mayor  and 
aldermen,  so  that  either  of  them,  whom  they  should  choose,  might  be  admitted 
and  sworn ;  and  also  after  the  making  of  another  by-law  or  act  of  common 
council  of  13  Ann.,  '^  for  reviving  the  ancient  manner  of  electing  aldermen," 
whereby,  **  after  reciting  (amongst  other  things)  that,  by  the  ancient  usage  and 
costom  of  the  city  of  London,  when  any  ward  of  the  said  city  became  vacant 
and  destitute  of  an  alderman,  the  inhabitants  of  that  ward,  having  a  right  to 
vote  in  such  elections,  were  wont  to  choose  one  person  only,  being  a  citizen  and 
freeman  of  the  same  city,  to  be  alderman  of  the  same  ward,  for  reviving  the  said 
ancient  custom,  and  restoring  to  the  said  inhabitants  their  ancient  rights  and 
privileges  of  choosing  one  person  only  to  be  their  alderman,  it  was  enacted  that, 
from  thenceforth,  in  all  elections  of  aldermen  of  the  said  city  at  a  wardmote  to 
rtAQfyi  ^  holden  for  that  purpose,  there  ^should  be  elected,  according  to  the 
^  -'  said  ancient  custom,  only  one  able  and  sufficient  citizen  and  freeman  of  the 
Baid  city,  not  being  an  alderman,  to  be  returned  to  the  Court  of  Mayor  and  Alder- 
men, which  person  so  elected  should  be  by  them  admitted  and  sworn,  well  and  truly 
to  execute  the  said  office  of  alderman ;"  and  from  thence  hitherto, — the  alder- 
men of  the  divers  wards,  and  amongst  others  of  the  ward  of  Portsoken,  have  of 
right  been  elected  and  chosen  at  such  wardmote  courts  as  aforesaid,  holden  as 
aforesaid,  in  the  respective  wards  by  virtue  of  precepts,  &o.,  one  alderman  for 
each  ward.     The  plea  then  stated, 

"  That  the  said  Court  of  Mayor  and  Aldermen,  holden  as  aforesaid,  acoord- 

*  Adding,  as  one  of  the  functions  of  this  court,  the  admitting  and  swearing  in  of  per- 
sons duly  eleoted  aldermen. 
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iDg  to  the  onstom  of  the  said  city  from  time  immemorial,  have  bad,  and  of  right 
ought  to  have  had,  and  still  of  right  oaght  to  haye,  the  cogniiaoce,  jari.«>dietioQ, 
and  authority  of  examining,  hearing,  determining,  and  adjudging  of  and  coo- 
corning  the  election  and  return  of  every  person  elected  into  a  place  or  office 
within  the  said  city  at  any  such  wardmote  court  holden  as  aforesaid,  whensoever 
the  merits  of  such  election  or  return  have  heen  brought  into  question  by  the 
petition  of  any  person  interested  therein,  to  the  said  Court  of  Mayor  and  Alder- 
men holden  as  aforesaid,  and  also  of  examining  and  determining  whether  or  not 
any  person  so  returned  to  the  said  Court  of  Mayor  and  Aldermen,  as  an  alder- 
man of  any  ward  of  the  said  city,  is,  according  to  the  discretion  and  sound  con- 
sciences  of  the  mayor  and  aldermen  of  the  said  city  for  the  time  being,  a  fit  and 
)roper  person  and  duly  qualified  in  that  behalf,  whensoever  the  fitness  and  qua- 
ifioation  of  the  person  so  returned  has  been  brought  into  question  by  the 
petition  of  any  person  interested  therein  to  the  *said  Court  of  Mayor  r^iqii 
and  Aldermen  holden  as  aforesaid,  to  wit,  at  the  city  of  London  aforesaid,  ^  '  -' 
and  that,  according  to  the  custom  of  the  said  oity  from  time  immemorial,  it 
hath  been  and  still  is  a  necessary  qualification  of  the  person  to  be  elected,  ad- 
mitted, and  sworn  into  the  place  and  office  of  an  alderman  of  any  ward  of  the 
said  city,  that  such  person  should  be  a  fit  and  proper  person  to  support  the  dig- 
nity and  discharge  the  duties  of  the  said  office  of  an  alderman  of  the  said 
city,  and  the  honor  and  charges  of  the  said  city,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen  of  the  said  city  for  the  time 
being,  to  wit,"  &c.  '<That  within  the  said  city  of  London  there  now  is,  aod 
from  time  immemorial  there  hath  been,  and  still  is,  a  certain  ancient  and 
laudable  custom  there  used  and  approved  of,  viz.,  that,  whenever  it  gbnuld 
happen  that  the  inhabitants  of  any  ward  of  the  said  city  should  three  times 
return  to  the  said  Court  of  Mayor  and  Aldermen  the  same  person  to  be  al- 
derman of  any  such  ward,  who  should  be  by  the  said  Court,  according  to  the  coa- 
tom  aforesaid,  adjudged  and  determined,  according  to  the  discretion  and  souad 
consciences  of  the  said  mayor  and  aldermen,  not  a  person  fit  and  proper  to  sup- 
port the  dignity  and  discharge  the  duties  of  the  said  place  or  office  of  an  alder- 
man of  the  said  city  upon  such  three  several  returns,  that  then  the  said  Court  of 
Mayor  and  Aldermen  lawfully  might  and  may,  for  remedy  in  that  behalf,  nomi- 
nate, elect,  and  admit,  and  they  have  been  used  and  accustomed  so  to  nominite, 
elect,  and  admit,  a  fit  and  proper  person,  being  a  freeman  of  the  said  city,  out  i^f 
the  whole  body  of  the  citizens  of  the  said  city,  to  be  alderman  of  any  such  ward, 
being  so  made  destitute  of  an  alderman,  to  wit,  at,"  &c. 

*The  plea  then  stated  that  a  wardmote  court  was  holden,  February  r^^ooi 
8th,  1831,  to  elect  an  alderman  for  Portsoken  fthat  office  being  vacant  ^ 
by  the  resignation  of  Sir  James  Shaw),  at  which  election  Michael  Scales  was  a 
candidate,  and  had  a  majority  of  votes,  and  was  returned  to  the  Court  of  Alder- 
men as  elected ;  but,  on  petition,  the  Court  of  Mayor  and  Aldermen,  after  bcar- 
ipg  the  parties  (on  March  22d,  29th,  &c.,  1831)  touching  the  merits  of  the 
election  and  the  qualification  and  fitness  of  M.  S.,  adjudged  and  determined  (May 
10th,  1831),  according  to  their  discretion  and  sound  consciences,  thatM.  S.  was 
not  a  person  fit  and  proper  to  support  the  dignity  and  discharge  the  duties  of  the 
said  office ;  and  he  was  then  by  the  said  then  Court  of  Mayor  and  Aldermen  re- 
jected as  insufficient  for  the  said  office.  That,  the  vacancy  by  Sir  James  Shaw's 
resignation  not  having  been  filled  -up,  another  wardmote  court  was  held.  The 
pica  then  stated  the  proceedings  on  a  second  election,  when  Scales  was  again  re- 
turned ;  and  that,  on  petition  to  the  Court  of  Mayor  and  Aldermen,  he  was  again, 
January  3d,  1832,  rejected  as  not  being  a  person  fit  and  proper,  4c.,  see  Rex  r- 
The  Mayor  and  Aldermen  of  London,  3  B.  &  Ad.  255 ;  Rex  v.  Same,  6  R  &  Ad.  2:>3. 
The  plea  then  stated  a  third  election,  June  26th,  1833,  at  which  Scales  and  the  de- 
fendant were  candidates,  and  Scales  was  returned ;  and  that,  upon  petition,  the 
Court  of  Mayor  and  Aldermen,  on  October  29th,  1833,  did  take  the  said  last-men- 
tioned  petition  into  consideration^  and;  having  heard  the  petitioners  by  themselres, 
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their  agentg,  and  witnesses,  and  also  having  heard  the  said  M.  S.  touching  the  merits 
of  the  said  last-mentioned  election,  and  the  qualification  and  fitness  of  the  said 
r*4QS1  ^*  '^'  ^^  ^^  ^^^^  alderman  as  aforesaid,  and  the  '''said  M.  S.  not  pro- 
I-  ^  ducing  any  witnesses  on  his  behalf,  and  the  said  last-mentioned  Court 
having  referred  to  the  minutes  of  the  proceedings  of  the  said  Conrt  held  on  the 
29th  day  of  March,  &c.,  1831,  and  also  having  referred  to  the  minutes  of  the  pro- 
ceedings of  the  said  Court,  held  on  the  3d  day  of  January,  1832,  and  due  do- 
liberation  being  thereupon  had,  the  said  Court  of  Mayor  and  Aldermen  did,  on 
the  said  29th  day  of  October,  1833,  to  wit,  at,  &o.,  adjudge  and  determine,  accord- 
ing to  their  discretion  and  sound  consciences,  that  the  said  M.  S.,  upon  and  from 
the  said  26th  day  of  June,  1833,  as  well  as  upon  and  from  the  said  10th  day  of 
May,  1831,  and  continually  from  thence  to  the  said  29th  day  of  October,  1833, 
had  been  and  then  still  was  not  a  person  fit  and  proper  to  support  the  dignity ,'' 
&c.,  nor  to  be  admitted  and  sworn  into  the  office ;  and  the  said  Court  did  further 
adjudge  and  determine  that  he  was  not  duly  elected  to  be  alderman  of  Portsoken 
at  the  last-mentioned  election ;  and  that  the  said  M.  S.  was,  on,  &c.,  again  re- 
jected by  the  said  Court  as  insufficient,  &c.  The  plea  then  stated,  <'  That,  on  its 
appearing  to  the  said  Court  of  Mayor  and  Aldermen  holden,''  &g.,  October  29th, 
1833,  <'  that  the  said  Michael  Scales  had  been  three  several  times  returned  by  the 
inhabitants  of  the  said  ward  of  Portsoken  to  the  said  Court  of  Mayor  and  Alder- 
men as  having  been  elected  to  be  alderman  of  the  said  ward,  and  that  the  said 
several  elections  of  the  said  M.  S.  to  be  such  alderman  had,  upon  each  such 
return,  been  rejected  by  the  said  Court  of  Mayor  and  Aldermen,  and  that  the 
said  M.  8.  had,  upon  such  return,  been  adjudged  by  the  said  Court  of  Mayor 
and  Aldermen  to  be  a  person  not  fit  and  proper  to  support  the  dignity  and  dis- 
pieio^-i  charge  the  duties  of  the  said  place  and  ^office  of  an  alderman  of  the  said 
>-  ^  city,  nor  a  fit  and  proper  person  to  be  admitted  and  sworn  into  the  place  . 
and  office  of  alderman  of  the  said  ward,  the  said  Court  of  Mayor  and  Aldermen 
did,  in  pursuance  of  and  according  to  the  said  ancient  custom  in  that  behalf, 
nominate  and  elect  the  said  defendant,  citizen,  and  cooper  of  London,  out  of  the 
whole  body  of  the  citizens  of  the  said  city,  as  a  fit  and  proper  person  to  be  alder- 
man of  the  said  ward,  and  a  fit  and  proper  person  to  support  the  dignity  and 
discharge  the  duties  of  the  place  and  office  of  an  alderman  of  the  said  city,  to  wit, 
at,"  &c.,  "  and  thereupon  the  said  defendant  was  by  the  said  last-mentioned  Court 
of  Mayor  and  Aldermen  in  due  manner  elected,  chosen,  and  nominated  to  be 
alderman  of  the  said  ward  of  Portsoken,  according  to  the  said  ancient  custom 
in  that  behalf,  in  the  room  and  stead  of  Sir  James  Shaw,"  &c.  The  plea  then 
stated  the  swearing  in  and  admission  of  the  defendant :  by  reason  of  which  said 
several  premises,  &c.     Traverse  of  usurpation.     Verification. 

2d  Plea.  Similar  to  the  first,  except  that,  in  stating  the  right  to  examine  and 
determine  upon  elections,  it  omitted  the  qualification  *'  whensoever  the  merits  of 
such  election  or  return  have  been  brought  into  question  by  the  petition  of  any 
person  interested  therein  '/*  and  it  made  the  like  omission  in  the  clause  asserting 
the  right  to  determine  on  the  qualification  of  any  person  returned,  adding,  after 
the  words  <' qualified  in  that  behalf," — "  and  thereupon  to  reject  such  person  as 
in  their  discretion  and  sound  consciences  was  not  a  fit  and  proper  person,  and 
duly  qualified  for  the  said  place  and  office :"  and,  in  Etating  the  rejections,  it  did 
not  mention  any  petition.  And,  in  setting  out  the  custom  to  elect  after  three 
r*4951  '^J®<5*^o^8,  it  added,  after  the  words  *"  alderman  of  the  said  city," — 
L  ^  "and  be  thereupon  rejected  by  the  said  Court  of  Mayor  and  Aldermen, 
as  insufficient  for  the  said  place  and  office,  for  the  reason  and  according  to  the 
custom  aforesaid."  The  3d  plea  alleged  that,  on  the  election  at  which  Scales 
and  the  defendant  were  candidates,  the  latter  was  duly  elected.  Each  concluded 
with  a  verification. 

Replication.  1.  Denying  that  the  Court  of  Mayor  and  Aldermen,  by  the 
custom  of  the  city,  from  time  whereof,  &o.,  have  had  and  ought  to  have 
had,  ke,,  the  cognizance  and  jurisdiction  of  determining  upon  elections^  and 
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upon  the  qnalification  of  persons  elected,  on  petition,  as  alleged  in  the  first 
plea.     Conclusion  to  the  country. 

2.  Traversing  the  custom  for  the  major  and  aldermen  to  elect  after  three 
rejections  of  the  same  person,  as  alleged  in  the  first  plea.  Conclusion  to  the 
country. 

8.  and  4.  Similar  replication,  mutatis  mutandis,  to  the  second  plea. 

5.  To  the  third  plea,  denying  that  defendant  was  duly  elected,  and  conclud- 
ing to  the  country. 

6,  7,  8.  To  the  first  plea,  alleging,  respectively,  that  Scales,  at  the  times  of 
the  first,  second,  and  third  elections,  and  of  his  rejections  thereupon,  was  an 
ahle  and  sufficient  citizen  and  freeman,  and  a  fit  and  proper  person  to  support 
the  dignity  and  discharge  the  duties,  &c.     Verification.     Issues  thereon. 

9,  10,  11.  Similar  replicatioui  mutatis  mutandis,  to  the  second  plea.  Is- 
sues thereon. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Londoo, 
after  Michaelmas  term,  1834.  Evidence  being  tendered  on  behalf  of  Mr. 
Scales  upon  the  issues  as  to  his  sufficiency,  the  Lord  Chief  Justice  refosed  to 
admit  such  evidence,  holding  the  issues  to  *be  immaterial;  and  he  dis-  r^iogi 
charged  the  jury  from  giving  any  verdict  upon  them.  On  the  other  ^  ^ 
issues,  the  jury  found  a  verdict  generally  for  the  defendant.  A  bill  of  excep- 
tions was  tendered,  on  the  grounds  stated  thirdly  and  fourthly  in  the  writ  of 
error  after  mentioned.  The  postea  was  drawn  up,  with  a  finding  for  the  defen- 
dant upon  the  four  issues  as  to  the  customs  stated  in  the  first'  two  pleas,  bat 
against  him  upon  the  issue  on  the  third  plea  :  and,  as  to  the  remuning  issues, 
the  postea  stated  that  the  jurors  were  discharged  from  giving  any  verdict:*  and 
the  judgment  was,  that  the  office,  &c.,  claimed  by  the  defendant  be  allowed  and 
adjudged  to  him,  and  that  he  be  discharged  of  the  premises,  &c.,  and  depart 
hence  without  day,  &c.,  and  recover  for  his  costs,  &c. 

Error  was  brought  upon  the  judgment,  and  the  following  grounds  assigned  :— 
1.  That  judgment  was  given  for  the  defendant  on  the  issues  as  to  the  custom 
for  the  mayor  and  aldermen  to  elect  after  three  rejections  as  stated  in  the  first 
two  pleas;  whereas  it  appears  by  the  record  that  there  now  is  not,  nor  hath  been 
from  time  whereof,  &c.,  any  such  custom,  but,  on  the  contrary,  it  appears  by  the 
record  that  a  certain  by-law,  &c.,  was  duly  made  (reciting  the  by-law  of  13  Ann. 
p.  489,  ante).  2.  That  by  pleas  1  and  2  it  is  alleged  *that  the  Court  of  ^49;] 
Mayor  and  Aldermen  may  elect  a* freeman  to  be  alderman  of  any  ward  *• 
destitute  of  an  alderman,  which  right  hath  been  put  in  issue  (referring  to  the 
particular  issues),  and  judgment  thereupon  given  for  the  defendant,  whereas  it 
appears  by  the  record  that  the  inhabitants  of  any  ward,  having  a  right  to  Tote, 
are  to  elect  a  citizen  and  freeman  to  be  alderman,  which  person  so  elected  shall 
be  admitted  and  sworn  in  by  the  Court  of  Mayor  and  Aldermen.  3.  That  the 
counsel  for  the  Crown  tendered  witnesses  on  the  issues  as  to  Scales's  sufficiency, 
but  the  defendant's  counsel  contended  that  they  ought  not  to  be  received,  and 
thereupon  the  Lord  Chief  Justice  delivered  his  opinion  to  the  jury  that  thcj 
ought  not  to  be  examined,  and  refused  to  permit  them  to  be  examined,  and  dis- 
charged the  jury  from  giving  a  verdict  on  those  issues.  4.  That  the  counsel 
for  the  Crown  referred  to  a  statute  (11  G.  1,  c.  18)  for  regulating  elections 
within  the  city  of  London,  &c.,  and  insisted  that,  on  the  proper  constnictioo  of 
that  act,  the  jury  should  be  directed  to  find  for  the  relator  on  the  issues  as  to 

>  This  was  stated  on  the  record  as  follows :— "  And  as  to  the  issue,"  &c,  "  whetherthe 
said  Michael  Scales  at  the  time  of  the  election,  in  the  said  first  plea  of  the  said  Thomas 
Johnson  first  mentioned,  and  also  at  the  time  when  he  was  so  rejected,"  Ac,  "  as  w 
the  said  first  plea  mentioned,  was  an  able  and  sufficient  citizen  and  freeman,"  Ac,  "in 
manner  and  form,"  Ac,  "  or  not ; "  "  And  as  to  the  issue,"  Ac.  (similar  introdnction  re- 
ferring to  the  other  issues  upon  the  first  and  second  pleas,  as  to  the  several  elections 
therein  menUoned),  "  the  jurors  of  the  said  jury  are  by  the  Court  here  altogether  di»- 
cuarged  from  giving  any  verdict  of  and  upon  the  premises  in  the  said  several  issues  so," 
/  «to.,  sUthly,  seventhly,  "  within  joined,  or  any  of  them." 


497]  Rex  v.  Johnson.    T.  T.  1836.  705 

the  alleged  onstoms^  but  the  defendaot's  coansel  insisted,  to  the  oontrary,  and 
the  Loid  Chief  Justice  directed  the  jury  that,  if  they  were  of  opinion  that  the 
onstom  set  forth  in  the  first  and  second  pleas  had  existed  from  time  immemorial 
down  to  1689,>  then,  in  his  opinion,  the  said  statute  did  not  pat  an  end  to  such 
onstom,  or  prevent  their  finding,  and  that  thej  should  find,  a  verdict  for  the 
defendant  upon  the  last-mentioned  issues ;  and  thej  did  so.  6.  That  the  verdicty 
1^4981  '^^  ^'  that  the  judgment,  upon  the  last-mentioned  issues  was  for  the  *de- 
I-  -'  fendant,  whereas  it  ought  to  have  been  for  the  Grown.  Joinder  in  error. 
The  writ  of  error  was  argued  in  the  Exchequer  Chamber,  during  this  term.' 
Erle^  for  the  Crown.  It  has  not  been  thought  necessary  to  bring  before  this 
Court  the  alleged  custom  for  the  Court  of  Mayor  and  Aldermen  to  determine 
upon  the  fitness  of  persons  elected  and  returned  to  them  by  the  wardmote,  the 
points  stated  in  the  assignment  of  errors  being  deemed  sufficiently  clear  and  de- 
cisive. Then,  as  to  the  custom  pleaded  below,  for  the  mayor  and  alderman  to 
elect  after  three  rejections  of  the  person  elected  and  returned  by  the  wardmote  : 
that  custom,  if  it  ever  existed,  is  abolished,  in  the  first  place  by  stat.  11  O.  1, 
0. 18,  s.  7.*  The  intention  of  that  enactment  appears  from  the  preamble  to  the 
statute,  and  the  recital  of  the  section  itself.  Disputes  had  arisen  concerning  the 
right  of  election  of  aldermen ;  and,  to  settle  these  for  the  future,  the  clause  was 
introduced,  enatting  that  the  right  of  election  of  alderman  should  belong  to  free- 
r*4991  ™®^  ^^  ^^^  ^^^^'  being  householders,  paying  soot  and  bearing  *lot,  and 
^  -'to  none  other  whatsoever.  The  enactment  is  express,  and,  therefore, 
sufficient  to  abrogate  the  custom  relied  upon  by  the  defendUmts,  even  if  valid  in 
itself.  Sects.  15  and  16,  show  that,  where  the  mayor  and  aldermen  desired  to 
retain  rights  under  this  act,  care  was  taken  to  reserve  and  define  them  expressly. 
This  is  not  a  description  of  right  in  favor  of  which  anvthing  will  be  presumed, 
the  claim  being  one  which  tends  to  withdraw  the  right  of  choosing  aldermen 
from  the  inhabitants  of  the  wards,  and  place  it  in  the  hands  of  the  mayor  and 
aldermen.  In  Bex  v.  The  Mayor  and  Aldermen  of  London,  3  B.  &  Ad.  255, 
where  the  question  was  as  to  Uie  validity  of  the  alleged  custom  for  the  mayor 
and  aldermen  to  inquire  into  the  fitness  of  any  person  returned  to  them  as  an 
alderman  elect,  it  was  urged  at  the  bar  that  the  custom  did  not  contravene  stat. 
11  &.  1,  c.  18,  s.  7,  because  such  custom  related,  not  to  elections,  but  to  the  ex- 
amination and  approval  of  persons  already  elected;  and  Lord  Tentebdin's 
judgment,  on  this  point,  proceeded  wholly  on  the  same  distinction.  But  his 
Lordship  said  Rafter  observing  that  the  right  of  election  had  been  settled  by  the 
legislature),  ''  it  is  impossible  to  say  that  any  other  mode  of  election,  otherwise 
than  according  to  the  riffht  so  settled  and  oraained  can  be  a  good  election.^'  In 
a  former  case  of  Rex  v.  The  Mayor  of  London,  9  B.  &  C.  1,  Lord  Tentebden 
said,  "  All  ancient  customs  and  prescriptions  are  to  be  considered  with  reference 
to  the  rules  of  the  common  law ;  if  found  to  be  repuffnant  to  those  rules^  and 
contrary  to  law  on  any  ground,  they  have  always  been  neld  to  be  invalid.  And 
snact  of  parliament  confirming,  in  general  terms,  the  ancient  usages  and  customs 
r*5001  ^  ^^^^'  ™^^>  ^  ^  apprehend,  be  ^considered  to  confirm  those  only 
*-       -*  which  liave  not  such  repugnance  or  contrariety."    B.  29.    And  againy 

• '  Eridenoe  had  been  given  to  show  the  ezistenoe  of  the  customs  down  to  that  time. 

'Jane  2d.  Before  Tisdal,  C.  J.,  Park,  Gasklxb,  Bosahqvit,  and  Vavqhah,  Js., 
Pabki,  Holland,  Gvrhit,  and  Aldibson,  Bs. 

'Stat.  11 G.  1,  0.  18,  8.  7,  *' And  whereas  divers  oontroversies  and  disputes  have  arisen 
b  the  said  city  of  London  touching  the  right  of  eleotion  of  aldermen  and  oommon 
eooncilmen  for  the  respectiTe  wards  of  the  said  oity ;  for  quieting  all  suoh  disputes  and 
coDtroTersies  for  the  future,  it  is  hereby  ftirther  enacted  by  the  authority  aforesaid, 
thAtfrom  and  after"  June  Ist  1726,  **the  right  of  election  of  aldermen  and  oommon 
ooonoilmen  for  the  several  and  respective  wai^  of  the  said  city  shall  belong  and  apper- 
ttin  to  freemen  of  the  said  city  of  London,  being  householders,  paying  soot  as  herein- 
after U  mentioned  and  prorided,  and  bearing  lot,  when  required,  in  th«r  several  and 
respective  wards,  and  to  none  othev  whatsoever."  The  qualifioation  of  the  electors  is 
further  defined  in  the  subsequent  sections. 

ToL.XXXL~46 
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as  to  the  operation  of  the  statute  now  in  question :  '^  It  is  not  neoessuy  to  con- 
sider the  ciSBTect  of  the  statute  11  G.  1,  c.  18,  upon  the  hj-laws  of  the  corpor&tioo, 
(though,  without  doubt,  where  they  are  inconsistent  with  each  other,  theregoli- 
tions  ordained  bj  the  statute  must  prerail)."  P.  30.  Regina  v.  The  Mayor  and 
Aldermen  of  Norwich,  2  Ld.  Ray.  1244,  and  Wright  v.  Fawcett,  4  Burr.  2041, 
are  among  the  cases  which  illustrate  the  distinction  between  electing  aod 
approving. 

Secondlj,  the  by-laws  of  13  Ann.,  set  out  in  the  first  plea,  enacts  that  from 
thenceforth,  in  all  wardmote  elections  of  aldermen,  one  person  only  shall  be 
elected,  to  be  returned  to  the  Court  of  Mayor  and  Aldermen,  which  person  so 
elected  shall  be  by  them  admitted  and  sworn.  That  by-law,  not  being  contn- 
dieted  by  any  statute,  was,  in  effect,  an  abolition  of  the  custom  now  in  ques- 
tion. The  binding  effect  of  a  by-law  of  the  city  of  London,  where  it  does  not 
contravene  any  statute,  is  recognised  in  Rex  v.  The  Mayor  and  Aldermen  of 
London,  9  B.  &  C.  1,  already  cited.  The  ordinances  of  the  city  of  London  hare 
indeed  a  peculiar  authority,  as  is  stated  in'the  judgment  of  Bridoman,  C.  J., 
in  Hutchins  v.  Player  ;^  and  *in  particular,  with  respect  to  the  alteration  r^^^X 
of  customs  that  need  amendment  The  by-law  of  13  Ann.,  evidently  ^  *' 
has  reference  to  the  same  disputes  as  the  statute  11  0.  1,  c.  18,  and  was  passed 
with  the  same  intent  as  sect.  7.  of  that  act. 

Thirdly,  the  evidence  of  fitness  for  the  office  ought  not  to  have  been  rejected. 
The  mayor  and  aldermen  claim  a  right  to  sit  in  judgment  and  acoept  or  reject 
the  nominee  of  the  parties  empowered  to  elect;  and  it  is  said  that,  in  so  doiog, 
they  may  act  (in  the  words  of  the  alleged  custom)  according  to  their  "disc^^ 
tion  and  sound  consciences.''  But  they  arc  claiming  to  adjudge  upon  a  right 
in  dispute  between  other  parties ;  and  they  must,  therefore,  exercise  their  dis- 
cretion upon  assignable  grounds.  The  issue  here,  upon  the  fitness  or  uDfitDe>s 
of  the  party  rejected  by  them,  was  proper  and  material.  Even  if  the  defendants 
had  an  irresponsible  discretionary  power,  yet,  as  they  have  raised  the  qnestion 
of  fitness  by  their  pleadings,  and  joined  issue  upon  it,  their  exercise  of  discre- 
tion has  become  a  proper  subject  of  inquiry.  The  case  is  so  far  like  Bex  v.  The 
Bailiffs,  &c.,  of  Ipswich,  2  Ld.  Ray.  1240,  where  the  defendants  ^claimed  r«5(^7] 
an  absolute  power  of  removing  their  recorder,  his  office  being  ad  libitum;  ^  "'' 
but  as  they  had,  on  mandamus,  returned  a  cause  for  removing  him  (which  the 
Court  deemed  insufficient),  it  was  held  that  they  could  not  aflerwards  arail 
themselves  of  their  ad  libitum  power  in  opposition  to  a  rule  for  a  peremptory 
mandamus.  But  the  present  case  is  not  within  the  authority  of  those  in  which 
the  exercise  of  discretion  has  been  held  exempt  from  inquiry.  Thus  in  Rex  v. 
The  Borough  of  Andover,  1  Ld.  Ray.  710,  the  question  arose,  not  upon  a  cUim 
of  the  defendants  to  interfere  with  the  right  of  others  to  elect  or  retain,  bat 
upon  their  exercise  of  an  authority  vested  in  themselves  to  remove  ^'qaaodo- 
cunque  illis  plaouerit."     The  express  words  of  the  charter  gave  them  an  arbi- 

1  Sir  0.  Bridgman'8  Judgments,  272.  The  passage  cited  above  is  as  follows:— 3petk- 
ing  of  the  castom  that  the  mayor  and  aldermen,  by  consent  of  the  eommonaltj,  should 
ordain  a  remedy  if  any  customs  in  the  city  shonld  be  found  hard  or  defeetiTe,  &c,  tba 
Lord  Chief  Justice  says  (p.  279),  <*  I  think  it  is  good;  and  therefore  of  necesaazy  use  t« 
be  set  forth  to  show,  Uiat  by  their  custom,  which  is  confirmed  by  parliament,  they  bare 
power  to  make  ordinances,  or  acts  of  common  council ;  and  that  ordinances,  so  made 
according  to*  that  custom,  so  confirmed  by  act  of  parliament,  and  according  to  the  quali- 
fication prescribed,  do  bind;  and  that  therefore  these  ordinances  are  not  to  be  compared 
to  a  power  by  charter,  or  custom  in  general,  to  make  by-laws.  Tliis  was  the  opuuoDt 
not  only  of  the  counsel  in  Wagoner's  case"  (8  Rep.  121  b),  "but  in  infinite  precedents 
before  that  case,  and  since,  where,  upon  returns  to  writs  of  habeas  corpus,  in  the  front 
this  custom  of  supplying  defects  in  former  customs,  or  putting  new  remedies,  if  the  ease 
requires,  is  set  forth.  And  it  is  the  foundation  of  most  of  the  ordinances  now  in  foree 
in  London  for  the  goTemment  of  the  dty ;  which  would  be  shaken  if  you  take  away  this 
pillar,  and  leave  to  London  no  more  power  touching  by-laws  than  you  do  to  OTery  ordmaiy 
corporation  or  company."  As  to  the  confirmations  of  the  aboTo  custom,  see  Appendix  to 
the  Report  of  the  Municipal  Commissioners  for  England  and  Wales  (London  and  South- 
wark,  sect  10,  p.  6,  sect  12,  p.  12,  sect  14,  p.  16). 
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tnirj  authority.  Bex  v.  The  Mayor,  &o,,  of  Stratford-apon-Avon,  1  Lev.  291, 
and  Rex  v.  The  ChurchwardeDs  of  Thame,  1  Stra.  115,  were  similar  cases.  So, 
in  Rex  v.  The  Bishop  of  Gloucester,  2  B.  &.  Ad.  158,  where  the  Court  held 
that  the  Bishop  could  not  he  called  upon  to  assign  his  reasons  for  approving  or 
disapproving  of  a  deputy  appointed  hy  his  registrars,  the  registrars  derived  their 
power  of  appointment  from  the  Bishop,  subject  to  the  condition  that  their  t^p- 
pointment  was  such  as  he  approved  of.  But  the  authority  here  exercised  is  ana- 
logous to  that  of  a  bishop  in  determining  on  the  sufficiency  of  a  clerk  presented 
to  a  living.  The  bishop  there  sits  as  judge,  and,  if  he  rejects,  is  bound  to  as- 
sign the  cause  of  his  refusal;  1  Bla.  Com.  889;  Specot's  Case,  5  Rep.  57  6,  58 
a:  the  principle  is  also  admitted  in  Rex  v.  The  Bishop  of  London,  1  Wils.  11, 
I^KQQi  aiid  in  Rex  v.  The  Bishop  of  ''^London  (on  the  application  of  Dr.  Povah), 
I-  -^  13  East,  419,  where  the  Court  declined  acting  upon  it,  only  because 
there  was  another  jurisdiction  concurrent  with  that  of  the  bishop,  which  had 
not  been  resorted  to. 

Sir  J.  Campbellf  Attorney-General,  contr^.  It  may  be  assumed,  from  the 
course  of  argument  on  the  other  side,  that  the  custom  for  the  mayor  and  aldermen 
to  judge  of  4he  fitness  of  persons  returned  by  the  wardmote  cannot  be  effectu- 
ally disputed.  If,  then,  the  mayor  and  aldermen  have  a  veto  upon  the  eleo- 
tioDs,  there  ought  to  be  some  means  of  terminating  the  contest, which  may  arise 
if  the  wardmote  continues  to  return  the  san^  person ;  otherwise  the  office  of  al- 
derman might  be  kept  perpetually  vacant.  It  is  therefore  probable,  at  least, 
that  the  custom  now  in  question  should  have  existed ;  whatever  affects  this  tends 
to  abrogate  the  other.  The  statute  11  G.  1,  c.  18,  s.  7,  merely  regulates  the 
proceedings  of  the  wardmote ;  it  does  not  touch  upon  the  powers  of  the  mayor 
and  aldermen ;  nor  do  those  powers  appear,  either  from  the  general  preamble 
of  the  act,  or  from  the  recital  of  sect.  7,  to  have  been  among  the  matters  in  dis- 
pute when  the  act  passed.  Sects.  15  and  16  have  no  reference  to  the  Court  of 
Major  and  Aldermeta.  They  continue  to  choose  the  lord  mayor  out  of  the  two 
persons  reiurned  by  the  livery ;  yet  that  is  not  among  the  powers  saved  by  sect. 
16.  If  the  election  of  an  alderman  by  them,  after  three  rejections,  was  one  of 
the  customs  of  the  city  confirmed  by  statute,  it  would  require  very  strong  words 
in  any  subsequent  enactment  to  abolish  that  custom :  but  sect.  7  of  stat.  11  G;. 
r*5041  ^'  *^'  ^^'  ^^  °^^  inconsistent  with  it.  Then  as  to  the  by-law  of  13  Ann. 
^  ^  The  custom,  assuming  it  to  exist,  must  be  taken  to  originate  in  a  charter 
or  statute.  A  by-law  may  be  made  in  furtherance  of  a  custom  so  established, 
but  not  to  cut  down,  and  essentially  change  it;  Rex  v.  Cutbush,  4  Burr.  2204, 
Newling  v.  Francis,  3  T.  R.  189.  Besides,  the  by-law  of  13  Ann.  only  restores 
the  ancient  privilege  of  the  wards  to  elect  one  alderman,  instead  of  returning 
two,  of  whom  the  mayor  and  aldermen  were  to  choose  one.  The  ward  is  now 
to  elect  and  return  one  person  to  be  alderman,  which  person,  so  elected,  is  to  be 
admitted  and  sworn  in ;  but  this  provision  docs  not,  expressly  or  impliedly,  take 
sway  the  right  of  the  mayor  and  aldermen  to  judge  whether  the  person  is  duly 
elected,  and  to  reject  him  if  he  is  unfit;  nor,  therefore,  does  it  interfere  with 
their  privilege  of  electing  after  three  rejections  of  the  same  person.  [Parke, 
B.  Mr.  Erie  contends  that  the  corporation  of  London  have  a  peculiar  power  of 
altering  their  ancient  customs.]  They  cannot  alter  them  so  as  to  destroy  the 
powers  residing  in  integral  parts  of  the  corporation.  Then,  as  to  the  rejection 
of  evidence ;  if  the  issues  upon  which  the  evidence  was  tendered  became  imma- 
terial, it  was  right  to  rejeot  the  evidence  and  discharge  the  jury  from  giving  any 
verdict;  Cossey  v.  Diggons,  2  B.  &  Aid.  546.  [Parke,  B.  referred  to  Powell 
V.  Sonnett,  3  Bing.  381,  S.  C.  in  D.  P.  1  Bligh,  N.  8.  545.]  That  these  issues 
were  immaterial  appears  from  Rex  v.  The  Mayor  and  Aldermen  of  London,  3 
B.  &  Ad.  255,  where  it  was  Held  a  valid  custom  that  the  mayor  and  aldermen 
should  decide  according  to  their  discretion  on  the  fitness  of  a  party  returned  to 
r*50^1  ^^^^  ^  alderman ;  and,  *on  mandamus  to  admit,  this  Court  considered 
^       -^  it  a  sufficient  return  that,  in  the  exercise  of  such  discretion^  they  had  ad- 
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judged  the  elected  party  to  be  insafficient,  altboagh  tbey  udgned  no  leuons. 
There  may  be  many  cases  where  the  party  may  be  properly  deemed  unfit,  ud 
.  yet  the  reasons  may  not  be  capable  of  direct  proof.  Indeed  tlie  question  for 
their  decision,  according  to  the  custom,  is,  not  whether  the  party  be  fit,  but 
whether  he  be  so  ''  according  to  the  discretion  and  sound  consciences"  of  the 
mayor  and  aldermen ;  their  opinion  being  thus  made  an  essential  ingredient  in 
the  determination.  The  pleas  here  do  not  allege  that  the  party  was  simply 
unfit.  The  circumstance  of  the  defendant  having  joined  issue  upon  the  ques- 
tion of  absolute  fitness  cannot  make  that  material  which  in  itself  is  not  90. 
[Pabke,  B.  In  Bowman  v.  Rostron,  2  A.  &  E.  295 ;  note  (b),  S.  C.  fas  Bow- 
man V,  Hostrow),  Harr.  &  W.  221,  where  the  defendant  had  pleaded  maUer 
which  he  was  clearly  estopped  from  setting  up,  but  the  plaintiff  had  taken  issoe 
on  the  pleas,  it  was  held  that  the  defendant  was  entitled  to  offer  evidence  upon 
them.  Has  not  a  party,  in  such  a  case,  a  right  to  have  a  finding  of  the  jotj 
put  upon  the  record,  so  that  he  may  obtain  a  decision  of  the  House  of  Lords 
upon  it ;  whereas,  if  the  jury  are  discharged,  be  can  only  have  a  venire  de  novo?] 
That  may  be  inconvenient;  but  it  would  be  a  mucli  greWr  inconvenience  that 
all  issues,  however,  absurd,  should  be  gone  into  and  submitted  to  the  jury.  It 
must  be  assumed  that  the  Judge  is  able  to  decide  whether  a  particular  issne  is 
material  or  not. , 

Erie,  in  reply.  Stat.  11  G-.  1,  e^  18,  s.  7,  does  not  relate  merely  to  the  pro- 
ceedings in  wardmote.  The  "^recital  of  the  statute,  sect.  1,  is  general,  rigA^i 
that  '<  of  late  years  great  controversies  and  dissensions  have  arisen  in  the  ^  -' 
city  of  London  at  the  elections  of  citizens  to  serve  in  parliament,  and  of  mayors, 
aldermen,  sheriffs,  and  other  officers  of  the  said  city.''  The  enactment  of  sect  7 
must  be  referred  to  that.  And  sect.  15  shows  that  the  act  does  not  contemplate 
the  proceedings  in  wardmote  merely.  The  custom  here  alleged  might  be  carried 
to  the  extent  of  enabling  the  mayor  and  aldermen  to  nominate  for  all  the  wards 
in  the  city.  And  the  arguments  on  the  other  side  would  apply  equally  to  a 
claim  of  electing  after  only  two  rejections.  [Tindal,  C.  J.  The  reasonableness  of 
a  custoin  must  always  be  one  of  the  grounds  on  which  it  is  to  be  supported.] 
Supposing  9  custom  established,  for  the  mayor  and  aldermen  to  decide  upon  the 
fitness  of  parties  returned,  it  does  not  necessarily  follow  that  a  custom  for  tbem 
to  elect  after  three  rejections  should  be  valid.  That  power  is  at  least  not  so 
necessary,  nor  so  apparently  advantageous.  -  The  custom  in  question,  if  existing, 
might  be  altered  by  the  by-law  of  13  Ann.  Hutchins  v.  Player,*  sbows  that 
the  customs  of  the  city  of  London  may  be  so  altered,  and  that  the  making  of 
such  alteration  by  a  by-law  is  one  of  the  customs  which  are  the  subject  of  the 
parliamentary  confirmation  of  7  Ric.  2,  set  out  in  The  City  of  Colchester  r.  The 
City  of  London,  1  (W.)  Jones,  240.  The  by-law  of  13  Ann.  is,  in  terms,  suffi- 
cient to  alter  the  custom  now  alleged ;  and  that  by-law  was  not  rightly  presented 
to  the  consideration  of  the  jury.  As  to  the  issues  which  the  defendant  has  takea  on 
the  question  of  fitness  or  unfitness,  and  which  are  now  alleged  to  have  been  imma- 
terial, the  ^observation  of  Taunton,  J.,  in  Rex  t;.  The  Mayor  and  Alder-  r*5or| 
men  of  London,  3  B.  &  Ad.  274,  may  be  adopted  :  "  that  where  a  corpo-  ** 
rate  office  is  held  durante  bene  placito,  it  is  a  sufficient  return  to  a  mandamos 
that  the  corporation  have  determined  their  pleasure ;  but  if  the  corporation  are 
so  candid  as  to  state  their  reasons,  and  allege  bad  ones,  this  Court  will  in  snch 
cases  interfere."  In  Bowman  t;.  Rostron,  Harr.  &  W.  222,  Pattesok,  J.y 
asked,  "  Are  you  aware  of  any  case  in  which  it  has  been  held  that  a  Judge  at 
Nisi  Prius  h^  a  right  to  reject  evidence  in  support  of  a  plea  upon  which  a  spe- 
cific issue  has  been  raised  ?"  and  no  case  was  cited.  [Tindal,  C.  J.  There 
have  been  instances  in  which  it  has  been  done.  Parke,  B.  The  judgment  of 
Best,  C.  J.,  in  Powell  v,  Sonnett,  3  Bing.  381,  see  Tinkler  v,  Rowland,  4  A.  & 
E.  868,  seems  to  imply  that  there  may  have  been  a  consent  to  withdraw  the 
immaterial  issues.]  Cur,  adv.  vult. 

I  Sir  0.  Bridgman's  judgments  (see  p.  600,  ant«$). 
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Ttndal,  C.  J.y  in  this  term,  Jane  8th,  delivered  the  judgment  of  the  Court. 

This  case  comes  before  us  on  a  bill  of  exceptions  tendered  to  Lord  Denman 
on  the  trial  of  this  cause  by  the  counsel  of  the  party  on  whose  relation  the  in- 
formation proceeded. 

The  exceptions  taken  to  the  direction  of  the  Lord  Chief  Justice  to  the  jury 
were  two :  first,  that  he  refused  to  allow  witnesses  to  be  examined  in  support  of 
the  issues  raised  upon  the  pleadings  with  respect  to  Michael  Scales  being  an 
able  and  sufficient  citizen-  aud  freeman  of  the  city  of  London,  and  a  fit  and  proper 
P^cAo-i  person  to  support  the  dignity  and  discharge  the  duties  '''of  an  alderman 
*-  -^  of  that  city,  and  that  he  wholly  discharged  the  jurors  from  giving  any 
verdict  upon  those  issues.  And,  secondly,  that  the  said  Chief  Justice  directed 
the  jury,  that,  if  they  thought  the  customs  set  forth  in  the  first  and  second  pleas 
had  existed  from  time  immemorial  down  to  the  year  1689,  the  11  G.  1,  c.  18, 
did  not  put  an  end  to  such  customs,  and  in  that  case  they  should  find  a  verdict 
for  the  defendant  on  the  four  issues  first  in  order  on  the  record. 

It  will  be  jnore  desirable  in  the  first  place  to  state  our  opinion  as  to  the  second 
exception,  as  the  judgment  formed  by  us  on  that  exception  will  form  the  ground- 
work of  the  opinion  at  which  we  have  arrived  upon  the  subject  of  the  first. 

The  custom  which  forms  the  subject  of  the  first  and  third  issues  is  a  custom 
that  the  Court  of  Mayor  and  Aldermen  from  time  immemorial  have  had  the 
coguizanoe  and  determination  of  the  election  4ind  return  of  every  person  elected 
into  any  place  or  office  at  any  wardmote  court,  whenever  the  merits  of  such  elec* 
tion  were  brought  into  question,  and  of  examining  and  determiuing  whether  any 
person,  returned  to  them  as  an  alderman  of  any  ward  of  the  city,  is,  accordiug  to 
the  discretion  and  sound  consciences  of  the  mayor  and  aldermen,  a  fit  and  proper 
person  and  duly  qualified  in  that  behalf.  The  custom  which  forms  the  subject 
of  the  second  and  fourth  issues  is  a  custom  that,  whenever  it  should  happen  that 
the  iohabitants  of  any  ward  should  three  times  return  to  the  Court  of  Mayor 
and  Alderman  the  same  person  to  be  an  alderman  of  any  such  ward,  who  should, 
aecording  to  the  former  custom,  be  adjudged  and  determined,  and  according  to 
the  discretion  and  sound  consciences  of  the  mayor  and  aldermen,  not  a  perjion 
r*5091  *^^  ^^^  proper  to  support  the  dignity  and  discharge  the  duties  of  the 
^  ^  place  and  office  of  an  alderman  of  the  said  city  upon  such  three  several 
retarns,  that  the  Court  may,  for  remedy  in  that  behalf,  nominate,  elect,  and  ad- 
mit a  fit  and  proper  person,  being  a  freeman  of  the  said  city,  out  of  the  body  of 
the  whole  citizens,  to  be  an  alderman  of  such  ward  so  made  destitute  of  an 
alderman. 

The  first  custom  set  up  is,  therefore,  a  custom  to  approve  or  reject :  the  second 
is  a  custom  to  nominate  and  elect,  in  case  the  same  person  is  three  times  re- 
turned by  the  wardmote,  and  three  times  rejected  as  unfit  by  the  Court  of  Mayor 
and  Aldermen. 

Now  the  only  exception  taken  to  the  direction  of  the  Lord  Chief  Justice,  which 
goes  to  the  validity  of  the  custom  above  set  forth,  is,  that  the  jury  should  have 
been  directed  by  him  that  the  statute  11  G.  1,  c.  18,  is  in  direct  contravention 
of  these  customs,  and  in  effect  has  abrogated  them  altogether. 

To  the  validity  of  the  first  custom  but  little  objection  was  made  in  the  course 
of  the  argument.  Indeed  after  the  determination  of  the  case  of  The  Mayor  and 
Aldermen  of  London,  8  B.  &  Ad.  255,  where  the  legality  of  the  custom  of  ap- 
proval  or  rejection  was  brought  distinctly  before  the  Court  of  King's  Bench,  it 
is  impossible  to  contend  that  it  was  not  a  legal  custom  still  existing  in  full  force, 
notwithstanding  the  statute  of  G.  1.  The  question,  therefore,  principally  turns 
npon  the 'effect  of  the  statute  as  to  the  custom  secondly  set  forth.  Now  we 
think  that  custom,  considered  in  itself,  a  legal  and  reasonable  custom,  supplying 
r*5l01  ^  fCD^cclj  '''where  an  evil  is  likely  to  occur  from  the  exercise  of  the  cus- 
*-  -'  torn  to  approve  or  reject,  and  without  which  remedy  the  first  would  be- 
come neither  useful  nor  reasonable,  from  the  consequences  that  might  be  expected 
necessarily  to  follow  in  many  instances  frQm  its  exercise.     The  question,  there* 
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fore,  becomes  this,  whether  this  custom  in  the  second  plea  is  repealed  by  the 
statute  11  6.  1.  And  we  are  all  of  opinion  that  it  is  not  in  any  way  affected 
thereby. 

That  statute  was  padsed,  principally  for  the  purpose  of  regulating  the  ooone 
of  elections  which  take  place  at  the  wardmotes  of  the  city ;  both  of  citixens  to 
serve  in  parliament,  of  mayors,  and  other  officers,  and,  as  the  first  section  ex- 
presses, ''  of  aldermen  and  common  council  men  chosen  at  the  respective  ward- 
motes of  the  said  city  ;''  and  the  first  six  sections  of  the  statute  are  exclnsiTely 
occupied  with  regulations  as  to  the  mode  of  taking  the  poll.  The  seventh  sec- 
tion, after  reciting  that  divers  controversies  and  disputes  had  arisen  in  the  city 
of  London  touching  the  right  of  election  of  aldermen  and  common  coaDcilmea 
for  the  respective  wards  of  the  city,  enacts  that,  after  the  day  therein  specified, 
the  right  of  election  of  aldermen  and  common  councilmen  for  the  several  and  re- 
spective wards  of  the  city  shall  belong  and  appertain  to  freemen  of  the  said  city, 
being  householders,  and  paying  scot  and  bearing  lot  when  required,  and  to  none 
other  whatsoever.  The  seven  following  sections  contain  provisions  as  to  par- 
ticular cases  of  qualifications  for  voting  at  such  elections ;  and  the  sections 
which  follow  are  foreign  altogether  to  the  subject-matter  of  the  present  inqairy. 
So  that  the  statute,  taken  altogether,  is  no  more  than  an  enactment  that  the 
right  of  electing  aldermen,  amongst  *other  officers,  shall  be  by  the  free-  ^451 11 
men  of  the  city,  being  householders,  at  the  wardmotes  of  the  respective  *•  ^ 
•  wards,  the  poll  to  be  taken,  and  the  right  of  voting  to  be  determined,  in  the 
manner  and  under  the  regulations  described  in  the  act. 

Now  the  ancient  customs  which  are  the  subject  of  the  present  discussion  have 
themselves  been  confirmed,  amongst  the  other  ancient  by-laws  and  customs  of 
the  city,  by  parliament.  And  the  first  observation  that  arises  thereupon  is  that, 
as  these  customs  were  in  full  operation  at  the  time  of  the  statute,  and  as  the 
statute  is  altogether  silent  about  the  powers  of  the  Court  of  Lord  Mayor  aad 
Aldermen,  there  is  nothing  that  can  be  construed  into  a  repeal  of  either  of  the 
customs.  In  the  next  place,  it  is  to  be  observed  that  the  exercise  of  this  castom 
is  in  no  way  inconsistent  with  the  statute ;  for  the  custom  does  not  begin  to 
operate  until  after  the  statute,  and  all  the  provisions  contained  in  it,  have  had 
their  full  operation  and  effect.  The  alderman  must  be  first  elected  at  the  ward- 
mote, by  the  electors,  qualified  according  to  the  provisions  of  the  statute,  at  a 
poll  taken  in  the  manner  therein  prescribed,  before  he  can  be  returned  to  the 
Court  of  Lord  Mayor  and  Aldermen  for  approval  or  rejection.  Then  it  is,  for 
the  first  time,  that  the  two  ancient  customs  begin  to  have  their  force.  They 
contain  a  mode  of  trial  of  the  fitness  of  the  return,  made  under  the  statute,  after 
the  election  has  taken  place ;  and  apply  to  a  point  of  time  which  is  altogether 
out  of  the  provisions,  and  even  contemplation,  of  the  statute. 

In  fact,  the  operation  of  the  two  customs,  which  are  to  be  held  of  the  same 
binding  force  as  acts  of  parliament,  is  this :  that,  by  the  first,  the  election  which 
has  taken  place  at  the  wardmote  is  annulled ;  and,  by  the  ^second,  after  1^5101 
three  rejections,  no  further  election  at  a  wardmote  can  take  place.  Now  *■ 
these  provisions  are  not  at  all  inconsistent  with  a  statute  which  only  professes 
to  regulate  elections  in  the  case  of  their  taking  place  at  a  wardmote  of  the  city. 

The  statute,  therefore,  and  the  two  ancient  customs  may  1[>oth  stand  well 
together;  and  we  see  no  reason  whatever  for  holding  that  the  customs  are  not 
in  full  force,  notwithstanding  the  provisions  of  the  act. 

It  was  further  insisted,  in  the  course  of  the  argument  on  the  part  of  the  relator, 
that  the  by-law  of  the  13th  Ann.  had  the  same  effect,  as  to  the  annulling  the 
customs  set  forth,  as  the  statute  has.  It  appears  to  us,  however,  to  be  unneces- 
sary to  give  any  other  answer  to  this  objection  than  that  which  has  already  been 
given  as  to  the  statute  of  O.  1.  Both  objections  stand  precisely  upon  the  same 
|;round ;  the  only  difi'erence  between  the  two  being  this :  that,  whilst  the  statute 
18,  by  necessary  implication,  only  to  be  construed  as  speaking  of  the  election  at 
wardmotes  of  the  city^  the  by-law  is  confined  in  express  terms  to  that  mode  of 
election. 
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The  other  exception  tendered  to  the  Lord  Chief  Jostice  at  the  trial  related 
to  his  refusal  to  receive  evidence  tendered  to  him  upon  the  several  issues  before 
referred  to,  and  discharging  the  jury  from  giving  any  verdict  on  the  same. 

It  appears  to  us  that,  the  four  issues  which  are  first  in  order  upon  the  record 
having  been  found  in  favor  of  the  defendant,  and  the  defendant  being  entitled 
in  our  opinion,  notwithstanding  the  objections  which  have  been  taken,  to  judg- 
ment on  those  issues,  it  has  become  perfectly  immaterial  in  favor  of  which  of 
r*5l^1  ^^^  ^^^  parties  the  jury  might  have  found  their  verdict  on  the  issues  '*'in 
^  ^  question.  For  the  fitness  or  unfitness  of  the  party  to  fill  the  office  of 
alderman  having  been  already  determined  by  a  Court,  not  only  of  competent, 
bat  exclusive  jurisdiction,  any  finding  of  a  jury  on  that  point  is  altogether  in- 
operative and  useless.  If  this  record  had  contained  a  verdict  in  favor  of  the 
relator  upon  these  issues,  we  should  have  allowed  the  defendant,  notwithstanding 
such  verdict,  to  enter  up  judgment  for  himself;  and  it  is  therefore  unnecessary 
to  say  that  we  cannot  asree  to  send  those  issues  to  be  tried,  at  a  very  useless 
expense,  before  a  second  jury.  Indeed,  the  case  of  Powell  v.  Sonnett,  in  error 
in  the  House  of  Lords,  I  Bligh,  N.  S.  p.  552,  furnishes  a  decisive  authority 
that,  when  the  jury  have  found  their  verdict  on  all  the  material  issues  joined, 
the  remaining  issues  being  perfectly  immaterial  as  between  the  parties,  the  jury 
nay  be  discharged,  by  the  Judge  who  tries  the  cause,  from  returning  any  verdict 
on  such  immaterial  issues,  without  the  consent  of  the  parties. 

We  therefore  think  the  judgment  of  the  Court  of  King's  Bench  must  be 
affirmed.  Judgment  affirmed. 


END  OF  TRINITY  TERM. 


CASES 

ABGUED  AM)   DETEBMINED 

COURT  OF  KING'S  BENCH, 


ON  WRITS   OF   ERROR   FROM   THAT  COURT   TO  THE  EXCHEQUER 

CHAMBER, 


IN  THE  SEVENTH  TEAR  OF  THE  REIGN  OF  WILLIAM  lY. 

The  Judges  who  usually  sat  in  Banc  in  this  term     were, 

LoBD  DENMAN,  C.  J.  WILLIAMS,  J. 

PATTESON,  J.  COLERIDGE,  J. 


DOE  on  the  Demise  of  PERRT  v.  GEORGE  NEWTON,  and  Maiy  his  Wife 

November  2. 

On  a  qneBtion  as  to  the  genuineness  of  handwriUng,  a  jnry  may  compare  the  document 
with  authentic  writings  of  the  party  to  whom  it  is  ascribed,  if  sack  writings  are  ia 
eridence  for  other  purposes  of  Uie  cause ;  but  not  else. 

On  Ae  trial  of  this  ejectment,  before  Colebidgs,  J.,  at  the  last  Summer 
Assizes  for  Cumberland,  the  defendants  produced  the  alleged  will  of  one  John 
Brockbank,  on  which  they  rested  their  title.  The  genuineness  of  the  siguatare, 
purporting  to  be  that  of  the  testator,  was  disputed,  and  contradictory  evidenoe 
given  respecting  it,  '*'for  the  plaintiff  and  defendants.  The  plaintiff's  ^^5251 
counsel,  in  cross-examining  one  of  the  defendants'  witnesses,  put  into  ^  ^ 
his  hand  some  letters,  which  the  witness  said  he  believed,  from  the  character, 
to  be  of  Brockbank's  writing.  It  was  afterwards  proposed,  on  behalf  of  the 
plaintiff,  to  submit  these  letters  to  the  jury,  in  order  that  they  might  compare 
them  with  the  disputed  signature,  and  thereby  judge  both  of  its  genuineness 
and  of  the  credit  due  to  the  witnesses  on  this  subject  The  letters  were  not  in 
evidence  for  any  other  purpose.  The  learned  Judge  would  not  allow  them  (0 
be  put  in ;  and  the  defendants  had  a  verdict. 

Alexander  now  moved  for  a  new  trial,  on  the  ground  (among  others)  of  the 
rejection  of  evidence.  It  has  lately  been  decided,  in  Griffith  v.  Williams,  1 
Cro.  &  J.  47,  that  the  jury  may  compare  documents  for  the  purpose  of  ascer- 
taining whether  one  is  or  is  not  genuine.  It  is  true  that  the  letters  there  com- 
pared appear  to  have  been  part  of  the  evidence  in  the  cause  for  other  purpose; 
but  that  makes  no  difference.  [Lord  Denman,  C.  J.  A  party  wishing  to  dis- 
prove his  own  handwriting  may  easily  produce  writings  made  unlike  on  purpose.] 
In  Allesbrook  v.  Roach,  1  Esp.  851,  which  was  an  action  on  a  bill  of  exchange, 
against  the  acceptor,  the  defendant's  counsel,  to  show  that  the  acceptance  was 
not  genuine;  offered  to  the  jury  other  billS;  admitted  to  be  of  the  defendant's 
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handwiidne,  and  desired  that  they  would  compare  them  with  the  acceptance 
and  draw  their  own  conclusion.  This  was  objected  to ;  but  Lord  Kenton  said, 
r*5l61 ''  ^^^^  judges  have  doubted  of  the  policy  of  that  rule  of  evidence  '*'re- 
1-  -*  specting  the  allowing  of  the  jury  to  judge  by  comparison  of  hands, 
because  often  at  a  distance  from  the  metropolis,  the  jury  are  composed  of  illite- 
rate men,  incapable  of  drawing  proper  conclusions  from  such  evidence..  For 
my  party  I  have  been  always  inclined  to  admit  it;  and  shall  do  so  in  this  case.'' 
Lord  Kenton's  attention  had  been  drawn  to  the  same  subject  but  a  short  time 
before,  in  Stranger  v,  Searle,  1  Esp.  14;  In  Solita  v.  Yarrow,  1  M.  &  Rob.  133, 
the  jury  were  permitted  to  comnare  a  genuine  writing  of  the  defendant  with  a 
disputed  one  ascribed  to  him }  but  there  both  documents  were  in  evidence  for 
other  purposes  of  the  cause.  The  distinction  on  this  ground,  however,  appears 
to  have  been  first  suggested  by  Bolland,  6.,  in  Eex  v.  Morgan,  1  M.  &  Rob. 
134,  note,  and  is  not  warranted  by  G-riffith  v.  Williams,  1  Gro.  &  J.  47,  to 
which  the  learned  Judge  referred  in  that  case.  Nor  does  there  appear  to  be  any 
difference  in  principle  between  writings  put  in  for  the  sole  purpose  of  contradic- 
tion, and  writings  in  evidence  for  other  purposes,  if  the  genuineness  of  the  docu- 
ment be  clearly  establ^hed  in  each  case.  The  objection,  that  a  jury  may  per- 
haps be  illiterate,  cannot  have  much  weight  at  this  day ;  and  it  is  answered  in 
2  Stark,  on  Ev.  p.  875  (2d  edit.).  The  argument,  that  writings  produced  for 
the  purpose  of  contradiction  may  be  unfairly  selected,  would  apply  equally  to 
ancient  documents;  but,  in  ascertaining  the  genuineness  of  those,  a  comparison 
with  other  writings  from  the  same  hand  is  constantly  resorted  to. 

Lord  Denman,  C.  J.  This  is  a  point  on  which  we  ousht  not  to  raise  any 
r*5l71  ^^^^^*  1  rather  think  the  decision  '''in  Griffith  v,  Williams,  1  Cro.  &  J. 
*•  ^  47,  has  been  considered  to  go  a  long  way ;  but  the  real  ground  upon 
which  that  rests  appears  to  me  to  be  that  the  comparison  is  unavoidable.  There 
being  two  documents  in  question  in  the  cause,  one  of  which  is  known  to  be  in 
the  handwriting  of  a  party,  the  other  alleged,  but  denied  to  be  so,  no  human 
power  can  prevent  the  jury  from  comparing  them  with  a  view  to  the  question  of 
genuineness ;  and  therefore  it  is  best  for  the  Court  to  enter  with  the  jury  into 
that  inquiry,  and  to  do  the  best  it  can,  under  circumstances  which  cannot  be 
helped.  I  cannot  easily  reconcile  Lord  Kenton's  ruling  in  Allesbrook  v. 
Roach,  1  Esp.  351,  with  what  has  been. done  in  any  other  case.  The  facts  in- 
deed were  peculiar ;  but  I  think  that  at  present  no  judge  would  come  to  the 
same  decision.  The  best  rule  is,  that  comparison  of  writings  by  the  jury  shall 
not  be  allowed  in  any  case  where  it  can  be  avoided.  When  we  consider  that 
the  same  course  which  is  permitted  in  a  case  like  this  may  also  be  resorted  to 
in  a  criminal  case  for  the  purpose  of  a  conviction,  we  cannot  draw  the  limit  too 
carefully. 

Pattebon,  J.  I  always  thoueht  that  the  rule  laid  down  in  Griffith  v.  Wil- 
liams, 1  Cro.  &  J.  47,  wa9  limited  to  documents  which  were  already  before  the 
jury.  It  is  not  said  in  the  report  of  that  case  that  necessity  was  the  ground 
upon  which  the  comparison  was  allowed ;  but  I  think  that  must  have  been  so. 
It  was  impossible,  in  such  a  case,  to  prevent  the  jury  from  making  a  compari- 
'  son.  I  have  rejected  evidence  upon  the  ground  of  distinction  now  taken,  in  a 
P5181  ^'^^  which  came  before  me  *at  Gloucester,  I  think  on  the  Crown  side; 
^  J  my  opinion  on  the  point,  therefore,  is  not  now  formed  for  the  first  time. 
I  did  not  know  of  the  case  of  Allesbrook  v.  Roach,  1  Esp.  851 ;  but,  whatever 
respect  I  may  feel  for  the  authority  of  Lord  Kenton,  I  think  that  in  ruline  as 
he  did  there  he  went  beyond  the  law,  and  introduced  a  practice  which  would  be 
dangerous  if  followed  up. 

Williams,  J.  I  doubt  if  the  facts  of  Allesbrook  v.  Roach,  1  Esp.  351,  are 
correctly  given  ;  for  the  rule,  if  laid  down  there  as  it  is  stated,  does  not  appear 
to  have  been  acted  upon  since,  although  it  might  be  supposed  that  such  a  deci- 
sion by  Lord  Kenton,  whose  judgment  on  points  of  evidence  is  so  much  re* 
spected,  would  have  been  followed  up  in  other  cases.     I  question  the  authority 
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of  the  case,  as  there  has  been  no  corresponding  practice.  If  the  comparison  Jien 
contended  for  were  admitted,  the  party  disputing  a  document  ascribed  to  him, 
might  produce  to  the  jury  for  that  purpose  a  selection  from  any  number  of 
papers  written  by  himself,  which  would  be  very  dangerous.  The  decision  in 
Qriffith  V,  Williams,  1  Gro.  &  J.  47,  no  doubt  proceeded  upon  the  ground  that 
comparison  of  the  documents,  when  they  are  in  evidence  for  other  purposes, 
cannot  be  avoided,  and  therefore  it  is  better  that  the  comparison  should  be  made 
under  the  direction  of  the  Court  than  in  a  corner. 

CoLERTDQE,  J.  I  am  of  the  same  opinion.  It  is  true  that  the  objection  now 
taken  applies  in  some  degree  to  the  proof  of  ancient  writings  by  comparison, 
which  is  constantly  allowed.  But  that  is  an  excepted  case,  from  necessity,  the 
documents  not  being  capable  of  proof  in  *the  usual  way ;  and  the  danger  ptgigi 
of  improper  selection  is  less  than  in  the  case  of  modern  writings.  In  ad-  ^  -* 
dition  to  the  reasons  which  have  been  given  in  this  case,  it  must  be  considered 
how  many  irrelevant  issues  a  jury  would  have  to  try  if  the  proposed  comparison 
were  allowed.  Documents  bearing  upon  the  cause  must  be  proved  with  reference 
to  the  main  points  in  issue,  independently  of  the  question  of  handwriting;  bnt, 
for  the  purpose  of  such  a  comparison,  many  documents  quite  irrelevant  to  the 
cause  must  be  admitted,  with  the  disadvantage  that  the  opposite  party  could  not 
be  prepared  for  such  evidence.  It  might  even  become  necessary  that  the  con- 
tents of  such  documents  should  be  gone  into.  Rule  refused.* 

*S6e  Bromage  v.  Rice,  7  C.  &  P.  648;  Waddlngton  v.  Goasins,  7  0.  &  P.  595; 
and  Doe  dem.  Mudd  t.  Snckermore,  which  was  argued  in  this  term,  November  17th, 
and  in  which  judgment  was  given  in  Trinity  term,  June  8th,  1837. 


REGULA  GENERALIS. 

Michaelmas  Term,  7  W.  4.    (3d  November,  1836.) 

It  is  obdebed  that,  from  and  after  the  last  day  of  this  term,  all  rules  upon 
sheriffs  other  than  the  sheriffs  of  London  and  Middlesex,  to  return  writs  either 
of  mouse  or  final  process,  and  rules  to  bring  in  the  bodies  of  defendants,  be 
eight  day  rules  instead  of  six  day  rules. 

(Signed  by  the  fifl^en  Judges.) 


*DOE  on  the  several  Demises  of  ROWLANDSON,  Assignee  of  r^.^m 
MARGARET  WILLIAMS,  an  Insolvent  Debtor,  of  MARGARET  L  ^^^^ 
WILLIAMS,  and  of  JEREMIAH  WILLIAMS,  v.  WAINWRIGHT  and 
LEDGERWOOD.    Nov.S. 

1.  In  an  ejectment  tried  at  Liverpool,  notice  to  produce  a  deed  of  feoffment  was  given 
to  the  defendant  on  the  commission  day  of  the  assises,  and  the  trial  took  place  four- 
teen days  after.  The  Judge  at  nisi  prius  having  held  this  to  be  sufficient  notice  to 
let  in  secondary  evidence,  the  Court  refused  to  disturb  the  ruling. 

2.  Held,  that  an  abstract,  which  had  been  compared  with  the  deed  of  feoffment,  vas 
good  secondary  evidence  of  the  contents,  no  proof  being  given  on  either  side  of  the 
existence  of  any  copy  of  the  deed.  QucBrty  whether,  if  the  existence  of  such  a  copy 
had  been  proved,  the  abstract  would  haye  been  evidence  ? 

8.  It  appeared,  by  the  abstract,  that  the  deed  of  feoffment  purported  to  be  execated  by 
the  parties ;  and  it  was  proved  that  one  H.  had,  after  the  date  of  the  feoffment,  been 
in  possession  of  the  premises,  and  of  the  deed ;  that  he  had  oonyeyed  (in  what  way 
it  did  not  appear)  to  defendant,  and,  at  the  time  of  the  conyeyance,  had  handed  over 
the  feoffment  to  the  defendant,  and  that  the  feoffment  was  oomprehended  in  the 
abstract  of  title  then  made,  which  was  the  abstract  produced  at  the  trial  The 
witness,  who  proved  as  above,  stated  also  that  tiiere  were  attesting  witnesses^  to  the 
feoffment,  and  that  a  memorandum  of  livery  of  seisin  was  endorsed  upon  it,  sod 
witnessed.    Held  that,  as  against  the  defendant,  there  was  proof  of  the  due  exeon- 


520]  Doe  d.  Rowlandson  v.  Wainwright.    M.  T.  1836.  715 

Hon  of  tbe  deed,  and  that  it  was  unneoeasary  to  call  an  attesting  intness,  or  prove  liyery 
of  seisin. 
4.  In  ejectment  on  the  seyeral  demises  of  A.  and  B.,  proof  having  been  offered  in  support 
of  both  A.'s  and  B.'s  title,  defendant  tendered  evidence  after  the  close  of  plaintiff's 
case,  which  was  admissible  only  as  against  B.'s  title:  Held,  that  the  plaintiff  might, 
at  that  stage,  abandon  the  demise  of  B.,  and  that,  on  his  doing  so,  the  evidence  was 
inadmissible  as  against  A/s  title. 

Ejectment  for  messuages  in  Liverpool.  On  the  trial  before  Coleridqe,  J.| 
at  the  last  Liverpool  assizes,  no  evidence  was  offered  in  support  of  Kowlandson's 
demise.  The  demises  were  laid  on  10th  of  June,  1836.  Wainwright  defended 
as  landlord,  Ledgerwood  as  his  tenant.  It  was  proved,  on  the  part  of  the 
plaintiff,  that  a  person  named  Oldham  was  formerly  owner  of  the  premises ; 
and  the  last  two  lessors  of  the  plaintiff'  claimed  under  an  indenture  of  feoff'ment, 
said  to  be  dated  the  9th  of  July,  1807,  between  one  Eogers  of  the  first  part, 
Oldham  of  the  second,  Michael  Williams  of  the  third,  and  Jeremiah  Williams, 
the  lessor  of  the  plaintiff*,  of  the  fourth;  by  which  Rogers  and  Oldham  granted^ 
bargained,  sold,  enfeoffed,  and  confirmed  a  parcel  of  ground  comprehending  the 
r*52l1  P^^°^^^^B  ^^  question  to  ^Michael  and  Jeremiah  in  fee,  habendum  to 
*■  *  ^  them  in  fee,  to  the  use  of  Michael  and  Jeremiah  and  the  heirs  of  Michael, 
in  trust,  as  to  Jeremiah's  estate,  for  Michael  in  fee.  To  prove  the  execution  of 
this  indenture,  a  witness  named  Kidgway  was  called,  who  stated  that  he  had 
been  in  the  employment  of  a  person  named  Houghton ;  that  Houghton  had 
occupied  the  premises  after  1807,  and  had  sold  them  to  the  defendant  Wain- 
wright )^  that,  at  the  time  of  the  conveyance  in  1807,  an  abstract  of  the  title, 
of  which  the  feoff'ment  formed  part,  was  made,  and  had  been  compared  by  the 
witness  with  the  feoff'ment )  and  that,  when  Wainwrisht  took  possession,  the 
feoffment,  with  other  title  deeds,  was  handed  over  to  him.  The  witness  pro- 
duced an  abstract,  which  he  stated  that  ho  had,  at  the  time  of  the  sale,  com- 
pared with  the  deeds.  It  was  then  proved  that  the  notice  to  produce  the 
feoffment  had  been  given  to  the  defendants,  on  the  commission  day  of  the 
assizes,  August  10 )  the  trial  taking  place  on  the  24th.  All  the  parties  resided 
in  Liverpool.  It  was  objected  that  this  notice  had  not  been  early  enough  to 
entitle  the  plaintiff'  to  give  fiecondary  evidence ;  but  the  learned  Judge  over- 
ralcd  the  objection.  The  plaintiff'^s  counsel  then  proposed  to  read  the  abstract; 
when  the  counsel  for  the  defendant  contended  that  proof  ought  to  be  given  that 
there  was  no  copy  of  the  deed )  but  this  objection  also  was  overruled.  The 
witness  having  stated  that  there  were  attesting  witnesses  to  the  deed,  the 
counsel  for  the  defendants  contended  that  the  abstract  could  not  be  read  till  one 
of  the  witnesses  was  called,  or  their  absence  accounted  for :  but  the  learned 
Judge  was  of  opinion  that  Wainwright  was  shown  to  claim  under  the  deed,  and 
P5221  ^^^^  therefore  the  execution  *need  not  be  proved.  The  abstract  was 
'-  -'  then  read ;  and  the  deed  appeared  from  it  to  be  as  above  stated.  The 
witness  stated  that  a  memorandum  of  livery  of  seisin  was  endorsed  on  the 
indenture  of  feoffment,  and  witnessed.  The  defendants'  counsel  then  contended 
that  livery  of  seisin  must  be  proved;  but  the  learned  Judge  held  that  the 
same  answer  applied  to  this  as  to  the  preceding  objection.  His  Lordship,  how- 
ever, reserved  leave  to  move  for  a  nonsuit,  on  all  the  objections.  It  appeared 
further  that  Michael  Williams  was  in  possession  at  the  time  of  his  death, 
October  17,  1821,  that  he  devised  the  premises  to  his  widow,  Margaret  Wil- 
liams, the  lessor  of  the  plaintiff,  for  life,  and  that  she  had  occupied  for  some 
Jears  after  Michaers  death,  and  before  Houghton  was  in  possession. 

The  defendants  put  in  and  proved  an  indenture  of  mortgage,  dated  the  15th 
of  October,  1808,  by  Michael  Williams  of  the  first  part,  Jeremiah  Williams  of 
the  second,  and  two  persons  named  Holden  and  Gordon  of  the  third,  by  which 
Michael  and  Jeremiah  Williams  conveyed  to  Holden  and  Gordon,  in  fee,  certain 
premises,  which,  as  the  defendants  alleged,  comprehended  those  in  question; 

>  This  appeared  to  have  taken  place  about  1827  or  1828. 
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but  this  was  disputed  on  the  part  of  the  plaintiff.  The  defendants  also  tendered 
in  evidquce  indentures,  dated  the  26th  and  27th  of  October,  1824,  by  which 
Margaret  Williams  mortgaged  to  one  Etches  in  fee  certain  premises,  compre- 
hending, as  was  contendcNi,  the  premises  in  dispute.  It  was  objected,  for  the 
plaintiff,  that,  as  Margaret  Williams  appeared  to  have  only  an  equitable  estate 
at  the  time  of  the  last  conveyance,  that  conveyance  was  not  evidence  to  sbow 
an  outstanding  legal  estate.  The  learned  Judge  ruled  that,  as  Margaret  Wil- 
liams was  one  of  the  lessors  of  the  plaintiff,  the  deed  was  evidence,  unless  the 
plaintiff's  counsel  abandoned  '*'that  demise.  He  elected  to  do  so ;  and  1^5.231 
the  deed  was  rejected.  His  Lordship,  in  summing  up,  left  it  to  the  ^  -' 
jury  whether,  upon  all  the  facts,  they  were  of  opinion  that  the  premises  were 
comprehended  in  the  deed  of  1808.  Verdict  for  the  plaintiff,  on  the  demise  of 
Jeremiah  Williams. 

Nevile  now  moved  for  a  nonsuit,  according  to  the  leave  reserved,  or  for  a  new 
trial,  on  the  ground  of  misdirection  and  rejection  of  evidence ;  and  also  upon 
other  grounds  which  it  is  not  thought  necessarv  to  state.  First.  The  notice  to 
produce  was  insufficient.  It  ought  to  have  been  given  before  the  commence- 
ment of  the  assizes.  In  a  large  commercial  town,  like  Liverpool,  it  is  oommoa 
for  deeds  to  be  deposited  with  bankers ;  and  full  time  should  be  allowed  for 
taking  the  measures  necessary  to  withdraw  the  documents  from  such  custodj. 
Secondly.  It  should  have  been  proved  that  there  was  no  copy,  before  the  abstrtct 
was  read.  [^Lord  D£NMAN,  C.  J.  Have  you  any  authority  for  that  ?  If 
secondary  evidence  be  made  admissible,  is  not  all  secondary  evidence  let  in.] 
The  rule  is  that  the  best  evidence  must  be  given  that  the  circumstances  of  the 
case  will  allow.  [Coleridge,  J.  The  best  in  kind,  but  not  necessarily  the  best 
in  degree.  Williams,  J.  Suppose  the  secondary  evidence  had  consisted  merely 
of  what  the  witness  recollected,  what  objection  could  there  have  been  ?]  No 
decision  in  the  common  law  courts  has  been  found  precisely  in  point.  In  Mann  r. 
Godbold,  3  Bing.  295,  the  Court  adopted  the  dictum  of  Lonl  Hardwicke,  in 
Yilliers  v,  Villiers,  2  Atk.  72,  ''If  an  original  deed  is  lost,  the  counterpart 
may  be  read ;  *and  if  there  is  no  counterpart  forthcoming,  then  a  copy  1^5241 
may  be  admitted ;"  Lord  Hardwicke  adds,  <'  and  even  if  there  should  ^  "  -^ 
be  no  copy,  there  may  be  parol  evidence  of  the  deed."  If  the  existence  of  a 
counterpart  exclude  the  copy,  the  existence  of  a  copy  must  exclude  parol 
evidence.  [Lord  Den  man,  C.  J.  But  you  did  not  prove  the  existence  of  wy 
copy.]  That  should  have  been  negatived  on  the  other  side,  to  let  in  the  inferior 
evidence.  Thirdly.  One  of  the  witnesses,  at  least,  to  the  deed  of  feoffment, 
ought  to  have  been  called,  according  to  the  peremptory  rule  laid  down  in  1  Stark. 
Ev.  320  (2d  ed.) ;  Gillies  v,  Smither,  2  Stark.  N.  P.  C.  528.  It  was  said,  how- 
ever, that  the  defendants  claimed  under  the  deed,  and  therefore  could  not  dispute 
it;  and  Doe  dem.  Tyndale  v.  Heming,  6  B.  &  C  28,  was  cited.  But,  in  that 
case,  the  attorney  of  the  party  had  recognised  the  validity  of  the  instrument: 
here  nothing  appeared,  but  that  Houghton  had  sold  the  premises  to  the  de- 
fendant Wainwright,  and,  at  the  time  of  the  sale,  had  handed  over  this  deed 
among  others.  The  bare  receipt  of  a  deed  is  not  a  recognition  of  its  validity. 
[Coleridge,  J.  It  formed  part  of  the  abstract  of  title.]  The  defendants 
were  not  privy  to  the  abstract  produced.  Besides,  it  was  not  shown  that  any 
legal  estate  was  at  that  time  conveyed  to  Wainwright.  The  evidence  of  Ridg- 
way  proved  at  the  utmost  no  more  than  a  parol  contract.  Fourthly.  There 
should  have  been  evidence  of  livery  of  seisin.  Writing.is  essential  to  a  feoffment 
only  by  the  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  1 :  livery  is  still  the  essential 
part,  the  formalities  for  which  are  prescribed,  both  in  the  case  where  there  is  a 
deed,  and  in  that  where  there  is  not,  in  Co.  Lit.  49  h.  In  Gilbert  on  Er. 
*75  (6th  ed.),  a  question  is  made  whether,  if  a  feoffment  by  deed  be  1^525] 
pleaded,  a  parol  feoffment  can  be  given  in  evidence ;  which  shows  that  *• 
feoffment  by  parol^  and  consequently  livery  of  seisin,  accompanied  feoffments 
by  charter.     It  is  true  that,  where  there  has  been  possession  coupled  with  the 
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their  agents,  and  witnesses,  and  also  having  heard  the  said  M.  8.  touching  the  merits 
of  the  said  last-mentioned  election,  and  the  qualification  and  fitness  of  the  said 
pi^^qoi  ^I-  S.  to  be  such  alderman  as  aforesaid,  and  the  '*'said  M.  S.  not  pro- 
I-  ^  ducing  any  witnesses  on  his  behalf,  and  the  said  last-mentioned  Court 
having  referred  to  the  minutes  of  the  proceedings  of  the  said  Court  held  on  the 
29th  day  of  March,  &c.,  1831,  and  also  having  referred  to  the  minutes  of  the  pro- 
ceedings of  the  said  Court,  held  on  the  3d  day  of  January,  1832,  and  due  de- 
liberation being  thereupon  had,  the  said  Court  of  Mayor  and  Aldermen  did,  on 
the  said  29th  day  of  October,  1833,  to  wit,  at,  &c.,  adjudge  and  determine,  accord- 
ing to  their  discretion  and  sound  consciences,  that  the  said  M.  S.,  upon  and  from 
the  said  26th  day  of  June,  1833,  as  well  as  upon  and  from  the  said  10th  day  of 
May,  1831,  and  continually  from  thence  to  the  said  29th  day  of  October,  1833, 
had  been  and  then  still  was  not  a  person  fit  and  proper  to  support  the  dignity,'' 
&c.,  nor  to  be  admitted  and  sworn  into  the  office ;  and  the  said  Court  did  further 
adjudge  and  determine  that  he  was  not  duly  elected  to  be  alderman  of  Portsoken 
at  the  last-mentioned  election ;  and  that  the  said  M.  S.  was,  on,  &c.,  again  re- 
jected by  the  said  Court  as  insufficient,  &c.  The  plea  then  stated,  '<  That,  on  its 
appearing  to  the  said  Court  of  Mayor  and  Aldermen  holden,"  &c.,  October  29th, 
1833,  <<  that  the  said  Michael  Scales  had  been  three  several  times  returned  by  the 
inhabitants  of  the  said  ward  of  Portsoken  to  the  said  Court  of  Mayor  and  Alder- 
men as  having  been  elected  to  be  alderman  of  the  said  ward,  and  that  the  said 
several  elections  of  the  said  M.  S.  to  be  such  alderman  had,  upon  each  such 
return,  been  rejected  by  the  said  Court  of  Mayor  and  Aldermen,  and  that  the 
said  M.  S.  had,  upon  such  return,  been  adjudged  by  the  said  Court  of  Mayor 
and  Aldermen  to  be  a  person  not  fit  and  proper  to  support  the  dignity  and  dis- 
1^4041  ^^^''S®  ^^^  duties  of  the  said  place  and  ^office  of  an  alderman  of  the  said 
^  -l  city,  nor  a  fit  and  proper  person  to  be  admitted  and  sworn  into  the  place  . 
and  office  of  alderman  of  the  said  ward,  the  said  Court  of  Mayor  and  Aldermen 
did,  in  pursuance  of  and  according  to  the  said  ancient  custom  in  that  behalf, 
nominate  and  elect  the  said  defendant,  citizen,  and  cooper  of  London,  out  of  the 
whole  body  of  the  citizens  of  the  said  city,  as  a  fit  and  proper  person  to  be  alder- 
man of  the  said  ward,  and  a  fit  and  proper  person  to  support  the  dignity  and 
discharge  the  duties  of  the  place  and  office  of  an  alderman  of  the  said  city,  to  wit, 
at,"  &c.,  '<  and  thereupon  the  said  defendant  was  by  the  said  last-mentioned  Court 
of  Mayor  and  Aldermen  in  due  manner  elected,  chosen,  and  nominated  to  be 
alderman  of  the  said  ward  of  Portsoken,  according  to  the  said  ancient  custom 
in  that  behalf,  in  the  room  and  stead  of  Sir  James  Shaw,"  &c.  The  plea  then 
stated  the  swearing  in  and  admission  of  the  defendant :  by  reason  of  which  said 
several  premises,  &c.     Traverse  of  usurpation.     Verification. 

2d  Plea.  Similar  to  the  first,  except  that,  in  stating  the  right  to  examine  and 
determine  upon  elections,  it  omitted  the  qualification  *'  whensoever  the  merits  of 
such  election  or  return  have  been  brought  into  question  by  the  petition  of  any 
person  interested  therein ;"  and  it  made  the  like  omission  in  the  clause  asserting 
the  right  to  determine  on  the  qualification  of  any  person  returned,  adding,  after 
the  words  <'  qualified  in  that  behalf," — '<  and  thereupon  to  reject  such  person  aa 
in  their  discretion  and  sound  consciences  was  not  a  fit  and  proper  person,  and 
duly  qualified  for  the  said  place  and  office :"  and,  in  stating  the  rejections,  it  did 
not  mention  any  petition.  And,  in  setting  out  the  custom  to  elect  after  three 
r^49n1  '^J®<^^^oQB>  ^^  added,  after  the  words  *''  alderman  of  the  said  city," — 
L  J  <<and  be  thereupon  rejected  by  the  said  Court  of  Mayor  and  Aldermen, 
as  insufficient  for  the  said  place  and  office,  for  the  reason  and  according  to  the 
custom  aforesaid."  The  3d  plea  alleged  that,  on  the  election  at  which  Scales 
and  the  defendant  were  candidates,  the  latter  was  duly  elected.  Each  concluded 
with  a  verification. 

Keplication.  1.  Denying  that  the  Court  of  Mayor  and  Aldermen,  by  the 
custom  of  the  city,  from  time  whereof,  &c.,  have  had  and  ought  to  have 
had,  &c.,  the  cognizance  and  jurisdiction  of  determining  upon  elections,  and 
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secondary  eyidenoe.  Here,  however,  no  copy  bas  been  sbown  to  exist ;  and  the 
abstract  is  clearly  evidence.  As  to  the  sufficiency  of  the  notice,  I  recollect 
that  there  was  once  a  supposition  that  notice  given  during  the  assizes  wu  too 
late,  as  if  the  same  rule  were  applicable  to  the  assizes  for  Yorkshire,  and  to  the 
assizes  for  Rutland.  The  question  is,  whether  there  has  been  reasonable  time. 
"^The  proof  of  livery  of  sebin,  and  the  calling  the  subscribing  witness,  r*coai 
were  both  dispensed  with  by  the  proof  that  the  defendant  claimed  under  I-  "  -^ 
Houghton.  Houghton  had  possession ;  and  the  feoffment  must  have  been  handed 
over  to  him  for  some  purpose,  and,  if  so,  as  part  of  the  title. 

GoLSRiDOE,  J.  As  to  the  sufficiency  of  the  notice,  I  always  thought  that, 
on  such  a  question,  the  Judse  was  in  some  sort  both  Judge  and  jarj,  aod 
must  satisfy  his  own  mind,  as  he  must  on  the  questions  whether  there  has  been 
a  reasonable  search  for  a  document,  and  the  like.  Now  the  assizes  at  Liverpool 
lasted  a  fortnight,  and  all  parties  resided  there.  As  to  the  question  whether  it 
became  necessary  to  call  the  attesting  witness,  I  thought  I  must  see  whether 
the  case  came  under  the  principle  of  those  in  which  a  party  claiming  under  a 
deed  produces  it.  A  man  of  the  name  of  Houghton  is  found  in  possession  of 
the  property,  and  also  of  the  feoffment :  it  then  appears  that  there  has  been  a 
sale  by  him  to  the  defendant,  and  an  abstract,  comprising  the  feoffment,  pre- 
pared on  that  sale ;  and  that  the  feoffment  is  handed  over  to  the  defendant,  who 
is  in  possession.  Under  these  circumstances,  it  is  not  enough  for  the  defendant 
to  say,  I  do  not  claim  under  the  deed,  the  circumstances  most  clearly  showing 
primi  facie  that  he  does  so  claim.  It  was  therefore  not  necessary  to  produce 
the  attesting  witness.  As  to  the  question  of  a  copy,  I  adopt  what  has  been 
already  said  :  the  point  does  not  arise  for  decision.  But,  if  a  copy  had  been 
produced,  parol  evidence  would  have  been  necessary  to  show  that  it  was  a  copj. 
The  question  as  to  proof  of  the  livery  of  "^seisin,  which  was  endorsed  ^#5091 
and  attested  on  the  deed,  turns  upon  the  same  point  which  decides  the  ^ 
former  question,  namely,  whether  the  party  claimed  under  the  deed. 

The  rule  was  refused  on  the  above  points,  but  the  Court,  during  the  term, 
granted  a  rule  nisi  for  a  new  trial  on  another  ground. 


JONES  V.  READE.     November  5. 

Plaintiff  declared  in  debt  for  work«nd  labor  performed  as  an  attorney  for  defeadtnt, 
on  his  retainer,  and  for  fees  due  and  of  risht  payable  in  respect  thereof;  defendAnt 
paid  a  aum  into  Court,  and  pleaded  non  indebitatus  as  to  the  residue.  Held,  that  de- 
fendant might  prove  that  the  plaintiff  agreed  to  do  the  work  (on  a  certain  event,  which 
had  occurred)  for  costs  out  of  pocket,  which  should  not  exceed  a  sum  named. 

Debt.  The  declaration  stated  that  the  defendant  was  indebted  to  the  pUun- 
tiff  in  95/.,  for  work  and  labor  of  the  plaintiff,  done  and  performed  "as  the 
attorney  and  solicitor  of  and  for  the  defendant,  and  upon  his  retainer,  and  at 
his  request,  and  for  fees  due  and  of  right  payable  to  the  plaintiff  in  respect 
thereof,"  and  for  journeys  and  attendances  about  the  defendant's  business  and 
at  his  request,  and  in  95/.  for  money  paid,  and  in  95/.  on  an  account  stated. 

The  defendant  pleaded  nunquaro  indebitatus,  except  as  to  28/.  2s.  8</. ;  as  to 
15/.,  parcel  of  the  said  28/.  2s.  8</.,  a  set-off;  and  the  residue,  18/.  2s.  Sd.y  be 
paid  into  Court.  The  plaintiff  admitted  the  set-off,  and  entered  a  nolle  proseqoi 
as  to  the  15/. ;  he  took  the  13/.  2s.  Sd.  out  of  Court,  and  averred  that  the  de- 
fendant was  indebted  to  him,  ultra  28/.  2s.  %d. 

On  the  trial  before  Vauohan,  J.,  at  the  last  Chester  assizes,  the  plaintif 
proved  a  demand,  to  the  amount  of  95/.,  for  conducting  on  behalf  of  the  defen- 
dant, and  upon  his  retainer,  an  action  of  ejectment  which  was  unsuccessfnl 
In  answer  to  this  case,  the  defendant  *proved  that  the  plaintiff  had  1^530] 
engaged,  if  the  action  failed,  to  charge  only  the  sum  expended  by  him  *- 
out  of  pocket,  which  should  not  exceed  25/. ;  and  it  was  admitted  that  the  set- 
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off  and  monej  paid  into  Court  more  than  covered  the  money  out  of  pocket. 
The  counsel  for  the  plaintiff  objected  to  evidence  being  given  of  such  a  con- 
tract ;  but  the  learned  Judge  received  it,  and  the  defendant  had  a  verdict.  His 
Lordship  then  gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
taxed  costs  above  the  28/.  2«.  Sd. 

John  Jervis  now  moved  accordingly.  First,  by  the  rules  Hil.  4  W.  4,  Plead- 
ings in  particular  Actions,  II.  3,  5  B.  &  Ad.  viii.,  the  plea  of  nunquam  indebi- 
tatus in  debt  has  the  same  effect  as  non  assumpsit  in  assumpsit ;  that  is,  by  the 
same  rules,  I.  Assumpsit  1,  5  B.  &  Ad.  vii.,  it  <'  operates  only  as  a  denial  in 
£ict  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law."  It  may  be 
inferred  from  Edmunds  v.  Harris,  2  A.  &  E.  414,  that  the  defendant,  under 
such  a  plea,  could  not  avoid  the  original  and  direct  liability  charged  in  the  de- 
claration, by  showing  a  separate  contract  to  receive  payment  to  a  particular 
extent  only.  [Lord  Denbcan,  C.  J.  That  case  is  overruled.]^  At  any  rate 
the  payment  of  money  into  Court  admits  the  contract  as  laid.  Now  the  con- 
tract laid  is  for  work  done  in  the  character  of  an  attorney,  on  the  defendant's 
retainer ;  and  the  right  to  recover  fees  is  alleged.  This  is  inconsistent  with 
the  contract  set  up  by  the  defendant.  [Patteson,  J.  For  work  done  as  an 
attorney  the  plaintiff  might  declare  simply  as  for  work  and  labor.]  In  that 
r*5311  *^^'^^  ^^®  present  argument  could  not  be  urged :  but  here  the  plaintiff 
I-  ^  does  not  simply  so  declare  ;  and  from  the  retainer,  which  is  admitted, 
and  the  character  of  the  plaintiff,  the  law  raises  a  right  to  certain  legal  fees, 
which  can  only  be  avoided  by  an  express  inconsistent  agreement ;  such  agree- 
ment should  be  pleaded. 

Lord  Denman,  C.  J.  The  issue  is  as  to  the  amount  of  the  debt :  that  raises 
the  question,  what  the  contract  is.  If  it  be  other  than  that  laid  in  the  declara- 
tion, why  may  not  the  defendant  show  this? 

Patteson,  J.  The  fallacy  lies  in  assuming  that  work  done  in  the  character 
of  attorney  cannot  be  done  upon  a  contract  such  as  that  set  up  by  the  defendant. 

Williams  and  Colebidoe,  Js.,  concurred.  Rule  refused. 

*  See  Hayselden  v.  Staff,  anti,  p.  158,  and  the  cases  there  cited. 


r*fiooT   *^0E  on  the  joint  demise  of  BURGESS  and  HARRISON  v. 
"^**-^J  THOMPSON.    Nov.  5. 

Copjhold  property,  in  a  manor  belonging  to  the  see  of  Ely,  was  surrendered  to  B.,  who 
was  admitted  on  this  sorrender,  at  a  court  purporting  to  be  a  court  of  J.  Bishop  of 
Ely,  lord  of  the  manor.  At  the  time  of  the  admission,  no  grant  of  the  temporaliUes 
bad  been  made  to  J.  since  the  death  of  the  preceding  bishop ;  nor  had  J.  been  confirmed. 
Held,  that  the  admission  was  noTertheless  good,  the  lord's  title  being  immaterial,  since 
the  admission  was  not  a  Toluntary  act,  but  in  pursuance  of  a  surrender. 

W.  being  owner  in  fee  of  certain  lands,  I.  occupied  them  for  twenty  years,  and  until  his 
own  death,  which  was  before  W.'s  death.  After  L's  death,  his  widow,  and  afterwards 
the  defendant,  who  was  eldest  son  of  I.,  held  on,  till  and  after  the  death  of  W.,  and 
until  ejectment  was  brought  by  W.'s  deyisee,  within  fire  years  of  the  passing  of  stat 
8  &  4  W.  4,  c.  27.  The  jury  found  that  the  possession  was  not  adverse  to  W. :  Held, 
that  the  lessor  of  the  plaintiff  was  not  barred  by  sects.  2  and  7,  but  had  five  years 
from  the  passing  of  tiie  statute,  under  sect  16;  and  that  the  defendant  could  not  re- 
sist the  action  on  the  ground  that  haying  had  no  notice,  he  still  continued  tenant  at 
wilL 

Ejectment  for  lands  in  Cambridgeshire.  The  declaration  was  of  Easter 
term,  1886.  On  the  trial  before  Tindal,  C.  J.,  at  the  last  Cambridge  assizes, 
(July  25th),  it  appeared  that  the  lands  were  partly  copyhold  and  partly  freehold; 
that  the  lessors  of  the  plaintiff  were  devisees  in  trust  of  all  the  premises  under 
the  will  of  William  Thompson ;  and  that  the  defendant  was  the  eldest  son  of 
James  Thompson,  deceased,  who  was  the  eldest  son  of  William  Thompson.  The 
will  was  proved;  and  it  appeared  that  the  copyhold  land  was  part  of  the  manor 
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of  Ely  Barton,  irhicli  is  a  manor  belonging  to  the  see  of  El  j ;  that  the  lenon  of 
the  plaintiff  had,  after  the  death  of  William  Thompson,  sold  it  to  SosaDoah 
Thompson,  who  had  been  admitted  on  the  22d  of  April,  1835 ;  and  that  she  had 
afterwards  made  a  surrender  of  it  tcr  the  lessors  of  the  plaintiff,  to  be  void  on  her 
payment  of  45^.  and  interest  upon  a  day  named.  The  lessors  of  the  plaintiff 
were  admitted  in  pursaanoe  of  this  surrender.  This  admission  was  prodnoed, 
and  purported  to  be  made  on  19th  July,  1836,  at  the  Special  Court  Baron  of 
the  Right  Reverend  Joseph,  Lord  Bishop  of  Ely,  Lord  of  the  manor  of  Ely  Bar- 
ton, in  the  oounty  of  Cambridge.  It  appeared,  further,  that  James  Thompson, 
*the  son  and  heir  of  the  devisor,  William  Thompson,  and  father  of  thep^cooi 
defendant,  had  oocupied  all  the  premises  sought  to  be  recovered  for  morel-  ^ 
than  twenty  years  before  his,  James's  death,  which  took  plaoe  in  February,  1831. 
William  Thompson  died  in  September,  1833.  Upon  James's  death,  bis  widow 
continued  in  possession  of  the  lands  for  some  time }  when  the  defendant  took 
possession,  which  he  has  ever  since  held.  It  was  admitted  that  William  Thomp> 
son  was  absolute  owner  of  all  the  premises,  unless  the  occupation  above-men- 
tioned barred  him.  The  jury  found  expressly  that  James  Thompson  held  and 
occupied  the  lands  for  more  than  twenty  years  before,  and  at  the  time  of,  his 
death,  but  that  the  possession  was  not  adverse  to  WilHam  Thompson ;  and  the 
plaintiff  had  a  verdict  for  all  the  premises. 

Gunning  now  moved^  for  a  rule  to  show  cause,  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had.  With  respect  to  the  copyhold  property  claimed 
under  the  surrender  from  Susannah  Thompson,  he  produced  an  affidaTit,  bj 
which  it  appeared  that  Dr.  Bowyer  Edward  Sparke,  late  Bishop  of  Ely,  died  in 
April,  1836 ;  and  that  Dr.  Joseph  Allen,  his  successor  (previously  Bishop  of 
Bristol),  was  confirmed  on  the  17th  of  August,  1836;  and  that  the  restitution  of 
the  temporalities  to  him  was  dated  19th  August,  1836.  The  Court  eould  not 
be  held,  as  a  court  of  the  Bishop,  while  the  temporalities  were  in  the  hands  of 
the  Crowu;  1  Bum's  Eccl.  L.  226,  Bishops,  VI.  3  (ed.  8th);  and,  conseqneotlj, 
there  was  no  title  in  the  lessors  of  the  plaintiff  at  the  time  of  the  trial.  [Colb- 
BIDOE,  J.  Should  you  not  have  taken  this  point  at  the  trial  f]  The  defendant 
could  '^not  know  how  the  plaintiff  would  make  out  their  title,  and  there<  ^#5341 
fore  could  not  be  prepared  with  evidence  in  support  of  the  objection;^  ^ 
which,  however,  was  made  in  general  terms,  as  it  was  a  matter  of  notoriety  that 
Dr.  Allen  was  even  then  sitting  in  parliament  as  Bishop  of  Bristol.  Then, 
with  respect  to  the  whole  property,  the  possession  not  having  been  advene, 
James  Thompson  in  his  lifetime,  and  the  defendant  since,  were  tenants  at  will; 
so  that  the  title  of  William  Thompson  had  accrued  more  than  twenty  years  be- 
fore the  action;  stat.  3  &  4  W.  4,  c.  27,  s.  7.  The  plaintiff  is  therefore  barred 
by  sect.  2.  It  will  be  contended  that  sect.  15  gives  the  right  of  recovering  for 
five  years  from  the  passing  of  the  act.  But,  first,  the  "acknowledgment"  men- 
tioned in  that  section  would  be  a  complete  determination  of  a  tenancy  at  will; 
and,  secondly,  a  tenancy  at  will  could  not  be  an  "  adverse  "  possession.  That 
section  therefore  does  not  control  the  7th,  but  provides  only  that  mere  lapse  of 
time  shall  not  bar  a  recovery,  till  five  years  after  the  passing  of  the  act,  when 
the  possession  has  not  been  adverse ;  it  leaves  the  legal  rights  of  the  parties  in 
other  respects  as  they  were  before.  But  the  defendant  is,  even  on  this  supposi- 
tion, not  a  trespasser,  but  still  tenant  at  will;  for  the  devise  by  the  owner  of 
the  fee,  being  an  act  done  off  the  land  without  notice  to  the  tenant,  is  not  a  de- 
termination of  the  tenancy;  Co.  Litt.  55  b.,  Com.  Dig.  Estates  (H.  6);  and  the 
action  therefore  is  brought  too  soon,  there  having  been  no  notice  or  demand  of 
possession.  (He  also  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.)  Our.  adv,  wlL 

In  the  same  term  (November  24th), 

*Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  Court     One  1^5351 
ground  of  this  motion  was,  that  the  verdict  was  against  evidence.     As  *- 

>  Before  Lord  Dbnmak,  G.  J.,  PATTXsoir,  Willuxs,  and  ColxbidoBv  Js. 
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to  this,  neither  the  Lord  Chief  Justice  nor  we  are  dissatisfied  with  the  verdict. 
Then  it  was  said  that  improper  evidence  was  admitted.  It  appeared,  on  affidavit, 
that  the  lessors,  who  claimed  as  devisees  under  the  will  of  William  Thompson, 
had  been  admitted  at  a  Court  held  by  the  steward  of  the  manor,  as  steward,  and 
in  the  name,  of  the  present  Bishop,  before  any  grant  to  him  of  the  temporalities. 
As  this  was  an  admission  in  pursuance  of  a  surrender,  or  what  by  statute  is 
equivalent  thereto,  and  not  a  voluntary  grant,  we  think  the  lord's  title  immate- 
rial, and  that  there  is  nothing  in  the  objection  (see  1  Scriv.  Cop.  118,  part  1, 
cb.  3, 3d  ed.)  It  was  also  contended  that,  under  stat.  3  &  4  W.  4,  o.  27,  ss.  2  & 
7,  the  possession  of  twenty  years,  by  Jaines,  barred  the  devisees.  But  the  jury 
have  found  that  the  possession  was  not  adverse  to  William  the  testator ;  and,  aa 
the  action  is  brought  within  five  years  after  the  passing  of  the  statute,  the  pro- 
viso of  the  15th  section  saves  this  right.  Eule  refused. 


MARTIN  V.  STRONG,  Clerk.     November  8. 

Wordfl  spoken  by  a  subscriber  to  a  charity  in  answer  to  inquiries  by  another  subscriber 
respecting  the  conduct  of  a  medical  man  in  his  attendance  upon  the  objects  of  the  oha-  , 
rity,  are  not,  merely  on  account  of  those  circumstances,  a  privileged  communication. 

Case  for  slander.  The  declaration  stated  that  the  plaintiff  had  been  retained 
by  Joseph  Woollen,  a  man-midwife  at  Painswick,  in  his  service  and  employ- 
P5361  ™®°^  ^'^  ^^^^  man-midwife,  and  that  J.  W.,  but  for  the  committing, 
^  -'  &c.,  would  have  retained  him  in  his  service,  and  would  have  given  him 
a  certificate  of  good  and  moral  conduct  at  any  time  when  he  should  have  Quitted 
that  service ;  that,  before  the  committing,  &c.,  there  was  a  charitable  society  at 
P.  for  the  relief  of  poor  women,  inhabitauts  of  P.,  during  their  pregnancy;  that 
J.  W.  was  man-midwife  to  the  society,  and  the  plaintiff  from  time  to  time  at- 
tended the  patients,  as  assistant  to  J.  W. ;  that  the  defendant,  wishing  it  to  be  be- 
lieved that  the  plaintiff  had  conducted  himself  unchastely  and  immorally  towards 
the  patients,  in  a  conversation  between  the  defendant  and  one  Mrs.  Hicks,  con- 
oerning  the  plaintiff,  and  his  conduct  in  his  attendance,  falsely,  &c.,  spoke  and 
published,  &c.  (with  inuendoes  as  to  persons),  ''  I  am  quite  satisfied  with  his 
professional  skill ;  but  I  can  assure  you  the  poor  women  are  quite  terrified  at  the 
thought  of  having  him ;  and  one  poor  woman  said  she  quite  shuddered  at  his 
Bame  being  mentioned;"  and  the  defendant,  being  asked  by  Mrs.  H.,  what  the 
plaintiff  had  done,  falsely,  &c.,  answered,  <*  it  is  too  bad  to  mention  ;*'  by  which 
the  defendant  meant  that  the  plaintiff  had  been  guilty  of  improper  and  immoral 
conduct  in  his  attendance.  Other  words  to  the  same  effect  were  charged ;  and 
special  damage  was  alleged,  that  J.  W.  had  refused  to  retain  the  plaintiff  in  his 
service,  and  to  give  him  a  certificate  of  his  good  and  moral  conduct  at  his  quit- 
ting ;  whereby  the  defendant  was  prevented  from  applying  to  the  Court  of  Exa- 
miners of  the  Apothecaries'  Company  to  be  admitted  to  an  examination  for  the 
purpose  of  obtaining  a  certificate  to  practise  as  an  apothecary. 

Plea,  Not  Guilty  (with  other  pleas  not  material  here). 
r*5371  *^^  ^^®  ^"^^'  before  Littlsdale,  J.,  at  the  last  Gloaoestemhire  Aa- 
^  -'  sizes,  it  appeared  that  a  meeting  of  the  snbsoribers  to  the  institntion 
had  been  held  for  the  purpose  of  determining  whether  Mr.  Woollen  should  con- 
tinue to  be  the  sole  accoucheur  to  the  objects  of  the  charity ;  that  the  defendant| 
who  was  a  subscriber,  was  chairman ;  and  that,  either  after  or  before  he  had  left 
the  chair,  Mrs.  Hicks,  a  subscriber,  questioned  the  defendant  as  to  some  com- 
plaints which  had  been  made,  during  the  meeting,  against  the  plaintiff  with  re- 
ipect  to  his  attendance  upon  the  charity.  The  defendant  answered,  that  he  did 
not  object  to  the  plaintiffs  professional  character.  Mrs.  H.  then  asked  what  the 
objection  was ;  to  which  the  defendant  replied,  that  it  was  too  bad  to  name,  and 
that  he  could  not  tell  her.  Mrs.  H.  then  said,  *'  I  insist  upon  it :  being  one  of 
the  members  of  the  society,  I  have  a  right  to  know."     Upon  which  the  conver- 
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gatioD  took  place,  snbstantiallj  as  set  out  in  the  declaration.  The  learned  Jodge 
told  the  jnrj  that,  supposing  all  which  passed  during  the  meeting  to  be  in  the 
nature  of  a  privileged  communication,  the  meeting  was  not  necessarily  over  when 
the  defendant  left  the  chair :  and  he  desired  them  to  consider,  whether  the  con- 
versation was  fairly  a  part  of  the  proceedings  of  the  meeting.  The  jary  found 
for  the  plaintiff,  damages  100/. 

Sir  W,  W.  Follettj  in  this  tenn,^  moved  for  a  new  tnal,  on  the  gronnd  of  mis- 
direction, and  of  the  verdict  being  against  evidence ;  and  he  insisted  that  a  com- 
munication made,  bonft  fide,  by  one  member  of  the  charity  to  another,  r^xo^;] 
in  answer  to  inquiries  made  by  the  latter  on  matters  relating  to  the  cha-  ^  ^^ 
rity,  was  privileged,  although  not  made  during  a  formal  meeting;  and  that  the 
jury  should  have  been  asked  whether  there  were  any  circumstances  rebattiDgthe 
presumption  in  favor  of  privilege.  He  cited  Toogood  r.  Spyring,  1  Cr.  Mec.  k 
R.  181 ;  S.  C.  4  Tyrwh.  682;  Wright  v.  Woodgate,  2  Cr.  Mee.  &  R.  573 ;  S.  C 
Tyrwh.  &  Gr.  12;  M'Dougall  v,  Claridge,  1  Camp.  267;  Bromager.  Proeser,4 
B.  k  C.  247.  [Lord  Dbnman,  C.  J.  You  set  up  a  very  lai^  claim  of  privilege; 
there  may  be  a  thousand  subscribers  to  a  London  charity.] 

Cur.  adv.  rult. 

On  this  day,  Lord  Denman,  C.  J.,  after  adverting  to  another  objection  to  the 
learned  Judge's  charge  (not  mentioned  above),  and  stating  that  it  was  foanded 
on  a  misapprehension  of  what  his  Lordship  had  said  to  the  jury,  added,  It  is  also 
said  that  the  parties  had  a  right  to  enter  into  discussion  simply  as  subaeribers  to 
the  charity.     We  do  not  accede  to  that :  such  a  claim  of  privilege  is  too  large. 

Rule  refiised. 

^  XoT.  4t2L    Before  Lord  Dixxax,  C.  J.,  Pattbsoh,  Williams,  and  CoLsaiDGa,  Js. 


♦The  KING  r.  JOULE.     Nbv,  S.  [*539] 

A  \WfendaBt  mpplytng  to  remove  an  indictment  from  sesmons  by  certiorari,  on  aceonat 
of  t^  pn>b>ability  that  diffiealt  points  of  law  will  arise,  must  stato  in  his  affidavit  spe- 
ct:i«  CTOttoda  on  which  legal  diffioulties  will  occur;  it  is  not  sufficient  to  show  that  the 
ob>$:ructiv>a  complained  of  by  the  indictment  consists  of  buildings  of  great  ralae,  which 
h*T«  sttxxi  thirty  or  forty  years. 

This  w^as  an  indictment  for  ohatmcting  a  common  King's  highway.    The  bill 
v^  found  at  the  last  quarter  sessions  for  Salford. 

lit -^rMa*  fv>r  the  defendant  now  moved  for  a  certiorari,  on  an  affidavit  in 
whivh  it  was  slated  that  the  place  in  question  had  been  long  naed  by  the  de> 
i^Muiant  as  a  yard  to  his  brewery,  and  that  there  was  erected  over  part  of  it  a 
bu:Ivi:ufr  of  the  defendant,  which  had  been  built  for  thirty  or  forty  years,  and 
the  eui\Tm^nt  of  which  was  very  important  to  him ;  that,  on  the  trial,  the  qoes- 
livHi  wv^ttld  be  whether  the  alleged  highway  were  such ;  that  the  indictment  was 
rrv'tVrred  at  the  instance  of  commissioners  of  police,  acting  for  the  township  of 
NiIt>r\K  and  the  surrevois  of  the  highways,  all  residing  in  the  neighborhood  of 
the  raoe  where  the  trial  would  be  hiad,  and  of  the  alleged  obstruction;  that  the 
deivvu^nt  believed  that  their  influence  would  prejudice  the  case  if  it  were  tried 
at  the  quarter  sets«ioiis ;  and  that  be  '^  is  advised  and  believes  that  it  will  be 
pr\^|v  r.  as  well  vHi  acevHint  of  the  value  of  the  object  of  the  indictment,  as  of  the 
que$:t.^u$  v>f  matter  of  fact  and  points  of  law  which  may  arise,  to  have  the  same 
iuviu-ttueni  trie^i  by  a  special  jury."  Wit/htman  now  urged  that  the  aiMarit 
^owxsi  ^HKQvU  tor  the  remoiml,  especially  as  it  suggested  that  there  would  be 
|v'it^;$  v>t'  law  to  be  determined.  [WiLUAMS,  J.  What  points  do  yon  so^t 
as  Itkely  K^  ari^ !]  It  is  not  necessary  to  specify  them  on  sach  an  applicatioD; 
but  :t  i*  cltvar  tha:  *a  question  of  non-naer  may,  and  probably  most,pt^^i 
art^e,  rPArrK:!Sv>x.  J«  It  will  be  a  mere  question  of  £aot,  highway  or  '- 
1HM.J     'lh;it  will  |sr\>b(ablT  raise  diffiealt  questions,  whether  the  public  rights  (if 
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any)  have  been  affected  by  non-user.  This  is  practically  a  trial  of  ejectment  for 
property  of  great  value. 

Patteson,  J."  You  must  show  specific  grounds  upon  which  legal  difficul- 
ties will  arise.     The  practice  of  allowing  removals  has  perhaps  been  too  lax. 

Williams  and  Coleridqe,  Js.,  concurred.  Eule  refused. 

1  Lord  Dexmak,  G.  J.  was  absent 


DOE  on  the  Demise  of  STILWBLL  v.  MILLERSH.    Nov.  8. 

A  surrender  of  copyhold  lands  In  the  manor  of  F.  was  proTod  to  have  been  taken  by  S., 
who  stated  that  he  held  the  office  of  clerk  of  the  Castle  of  F.,  which  was  in  the  manor,  by 
patent  ft>om  the  lord ;  that  there  was  a  custom  for  him  to  take  surrenders ;  that  the 
steward  also  took  them,  and  that  he,  S.,  had  a  concurrent  jurisdiction  with  the  steward. 
The  patent  contained  no  authority  to  that  effect.  Held,  evidence  for  a  jury  that  S.  was 
entitled  by  custom  to  take  the  surrender. 

Eject  MSNt  for  copyhold  premises  in  Surrey.  On  the  trial  before  Lord 
Abinoeb,  C.  B.^  at  the  last  G-uildford  assizes,  it  became  necessary  for  the  plain- 
tiff to  prove  that  a  surrender  had  been  taken  of  the  premises  at  the  copyhold 
court  of  the  manor  of  Farnham,  in  which  manor  the  premises  were  situate.  It 
appeared  that  the  surrender  was  taken  by  a  person  named  Shotter,  who  described 
himself  as  clerk  of  the  Castle  of  Farnham,  which  is  within  the  manor,  and  said 
r*54l1  ^^^^  ^®  derived  his  authority  from  the  Bishop  of  Winchester,  '^the  lord 
**  -'  of  the  manor.  He  produced  a  patent,  dated  1796,  but  which  did  not 
authorize  him  to  take  surrenders.  He  added,  that  there  was  a  custom  for  him 
to  take  surrenders;  that  the  steward  of  the  manor  also  took  them,  but  that  the 
witness  had  a  concurrent  jurisdiction ;  and  that  the  admittances  were  taken  by 
the  steward,  who  kept  them,  and  from  time  to  time  sent  the  witness  a  copy  of 
them.  It  was  objected  that  this  was  not  evidence  of  a  valid  surrender;  but  the 
Lord  Chief  Babon  said  that,  with  a  custom,  such  a  surrender  was  sufficient; 
and  the  plaintiff  had  a  verdict. 

Wordsworth  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial.  The  surrender  was  not  formally  taken.  It  does  not  appear  that 
Shotter  was  an  officer  of  the  Court,  or  even  a  member  of  it.  The  law  recognises 
SQch  surrenders  only  as  are  taken  by  the  lord,  or  his  steward,  or  the  deputy- 
Bteward.  These,  with  the  tenants,  constitute  the  whole  Court.  [Lord  Den  man, 
G.  J.  They  might  be  taken  by  two  copyholders.]  For  that  tnere  must  be  a 
eastern ;  and  so  there  must  for  the  taking  a  surrender  by  any  one  except  the 
lord,  or  his  steward,  or  deputy-steward.  Here,  the  assertion  of  Shotter,  that 
there  was  a  custom  for  him  to  take  them,  could  import  only  that  he  himself  had 
heen  in  the  habit  of  taking  them,  which  is  the  very  practice,  tho  legality  of 
which  is  in  question.  The  cases  are  collected  in  I  Scriven  on  Copyholds,  153, 
Part  I.  eh.  4  (ed.  8d).  There  is  no  authority  for  holding  such  a  custom  good; 
and  the  custom  in  point  of  fact  is  not  established  by  legal  proof. 
(^5421  *^^^^  Denman,  C.  J.  Here  is  a  person  holding  an  office  connected 
^  ^  with  the  manor,  who  states  that  there  is  a  custom  for  him  to  take  sur- 
renders. I  know  no  rule  of  law  contrary  to  such  a  custom ;  and  there  was  evi> 
dence  for  the  jury  of  its  existence. 

Patteson,  J.    He  is  a  sort  of  deputy-steward  for  this  purpose. 

Williams  and  Coleridge,  Js.,  concurred.  Eule  refused. 


[•543]        *GILBART  and  Another  v.  DALE.     Nbvember  8. 

hi  an  ftotion  by  the  consignor  of  gooda  against  the  proprietor  of  a  general  booking-offioe 
for  the  transmission  of  parcels  by  coach,  &c.,  charging  negligence,  whereby  consignor 
lost  his  goods,  it  is  not  sufficient  to  prove  that  they  neyer  reached  their  destination  or 
were  accounted  for.  The  office-keeper's  duty  is  to  deliver  to  a  carrier ;  and  some 
eTidence  mnst  be  given,  showing  spedfically  a  breach  of  that  duty. 
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A  tradesman  baTing  made  np  goods  by  order,  delWered  tbem  at  a  booldng-offioe,  with 
tbe  customer's  address,  and  booked  them,  to  be  forwarded  to  him,  not  specifymg  tnj 
particular  conyeyance,  and  no  particular  mode  of  transmission  hsTing  been  pointed        j 
out  by  the  customer.     Quaere,  whether  the  consignor  could  maintain  an  action  against       I 
the  office-keeper  for  a  negligent  loss  of  the  goods  while  under  his  charge?  < 

Assumpsit.  The  declaration  stated  that  defendant,  before  and  at  the  time 
of  the  making  of  his  promise,  kc.,  was  possessed  of  a  certain  booking-office,  for 
the  booking  and  receiving  and  taking  care  of  boxes  and  parcels,  in  order  that  tbe 
same  might  be  forwarded  to  the  several  persons  to  whom  the  same  might  respec- 
tively be  directed ;  and  defendant  being  so  possessed,  &c.,  the  plainti&  heretofore, 
to  wit,  5th  June,  1833,  at  the  special  instance  and  request  of  defendant,  delivered 
to  said  defendant,  so  being  possessed,  &c.,  a  certain  box  of  said  plaintiffs  of  gre&t 
value,  to  wit,  &c.,  and  containing  divers  eoods  and  chattels,  to  wit,  &c.,  of  said 
plaintiffs,  of  great  value,  to  wit,  &c.,  to  oe  by  him,  the  said  defendant,  taken 
care  of,  in  order  that  the  same  might  be  forwarded  to  a  certain  person  to  whom 
the  same  was  then  directed,  to  wit,  to  one  Thomas  Jeffries,  Esquire,  Cott  Moor, 
near  Pembridge,  South  Wales ;  and,  in  consideration  thereof,  and  of  certain  re- 
ward to  said  defendant  in  that  behalf,  then  paid  by  sud  plaintiffs  to  said  defen- 
dant, he,  the  said  defendant,  being  so  possessed  of  the  said  booking-office 
as  aforesaid,  undertook,  &c.,  to  take  care  of  the  said  box,  and  of  the  goods 
and  chattels  therein,  in  order  that  the  same  might  be  forwarded  to  the  p^- 
son  to  whom  the  same  was  then  directed,  to  wit,  to,  &c. ;  and  although  said 
defendant,  as  such  possessor  of  the  said  booking-office  as  aforesaid,  then  had 
and  received  the  said  box,  and  said  goods  and  "^chattels  therein  for  1^5441 
the  purpose  aforesaid,  yet  defendant,  not  regarding  his  duty  in  that  ^  '' 
behalf,  nor  his  said  promise,  &c.,  but  contriving,  &c.,  hath  not  taken  care  of  the 
said  box,  or  of  the  goods  and  chattels  therein,  in  order  that  the  same  might  he 
forwarded  as  aforesaid ;  but,  on  the  contrary,  defendant,  being  so  possessed  of 
the  said  booking,  office  as  aforesaid,  so  carelessly  and  negligently  behaved  and 
conducted  himself  with  respect  to  the  said  box,  and  the  goods  and  chattels 
therein,  that,  by  and  through  the  mere  carelessness,  negligence,  and  improper 
conduct  of  defendant  in  this  behalf,  the  said  box  and  goods  were  lost  to  tbe 
plaintiffs,  &c.  Pleas.  1.  Non  assumpsit.  2.  That  defendant  did  take  care  of 
the  box  and  goods,  and  that  the  same  were  not  by  the  carelessness,  &c.,  of  de- 
fendant lost  to  plaintiffs  in  manner  and  form,  &c. :  conclusion  to  the  coantiy. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex  after 
last  Trinity  term,  it  appeared  that  the  defendant  was  the  proprietor  of  a  general 
booking-office  (at  the  Oloucester  Coffee-house,  Piccadilly)  -,  and  that  the  plaintiffs, 
who  were  tailors,  left  at  the  defendant's  office,  and  paid  twopence  for  booking,  a 
box  of  clothes  made  by  them  for  a  customer,  and  addressed  to  him  as  stated  in 
the  declaration.  No  direction  was  given  as  to  any  particular  conveyauoe ;  and 
it  did  not  appear  that  any  desire  had  been  expressed  on  the  subject  by  the  con- 
signee. The  box  never  reached  its  destination  or  was  accounted  for.  Upon  this 
evidence  it  was  objected :  first,  that  the  action  ought  to  have  been  hroaght  by 
the  consignee  (Dutton  v,  Solomonson,  3  B.  &  P.  582,  notes  to  Wilbraham  t. 
Snow,  2  Wms.  Saund.  47  k,  note  (1),  and  note  [u],  6th  ed.);  secondly,  that 
'*'it  appeared  to  have  been  the  defendant's  duty  not  to  carry,  bat  to  deliver  ^#545] 
to  a  carrier,  and  that  the  non-arrival  of  the  goods  at  their  destination  *- 
did  not  prove  a  breach  of  that  duty ;  Newborn  t;.  Just,  2  Car.  &  P.  76 ;  Upston 
v.  Stark,  2  Car.  &  P.  598.  The  Lord  Chief  Justice  directed  a  nonsuit  on  the 
points  taken^  and  refused  the  plaintiffs'  counsel  leave  to  move  to  enter  a 
verdict. 

Piatt  now  moved  for  a  new  trial.  First,  under  the  new  rules  of  pleading, 
the  property  in  the  goods  was  not  put  in  issue  by  the  plea  of  non  assompsi^ 
[Coleridge,  J.  Is  not  the  delivery  of  a  box  "  of  the  plaintiffs ''  one  of  *'  the 
matters  of  fact  from  which  the  contract  or  promise  alleged  may  be  implied  by 
law  ?"  Reg.  Gen.  Hil.  4  W.  4 ;  Pleadings  in  particular  Actions,  I.  Assumpsit, 
1;  5  B.  &  Ad.  vii.     Patteson^  J.    If  the  defence  is^  that  the  contract  was  not 
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a  contract  with  the  plaintiffs,  that  is  clearly  raised  by  the  plea  of  non  assumpsit. 
Lord  Denman,  C.  J.  If  that  defence  is  proved,  the  contract  was  not  made 
modo  ac  form&  as  alleged.]  Secondly,  the  property  was  in  the  plaintiffs  origin- 
ally, and  was  not  out  of  them,  according  to  the  authorities  cited  on  the  trial, 
until  there  had  been  a  delivery  to  a  carrier.  Here  they  were  merely  deposited 
for  the  purpose  of  being  so  delivered.  There  had  been  no  such  acceptance  of 
them  by  the  consignee,  as  would  have  been  required  by  stat.  29  Car.  2,  c.  3,  s. 
17  3  Hanson  v,  Armitage,  5  B.  &  Aid.  557.  In  Davis  v,  James,  5  Burr.  2680, 
r*5-t61  ^^^  Moore  v,  Wilson,*  the  carrier's  contract  was  held  *to  be  with  the  con- 
^  ^  signer.  [Lord  Denman,  C.  J.  No  doubt  that  may  be  so,  under  some 
circumstances,  in  Moore  v.  Wilson,  1  T.  E.  659,  a  contract  with  the  consignor 
must  have  been  proved.]  Thirdly,  the  plaintiffs  made  a  sufficient  primS.  facie 
case  against  the  defendant  by  proving  that  the  box  never  arrived.  In  the  case 
of  a  carrier  that  would  have  been  clear;  Griffiths  v,  Lee,  1  Car.  &  P.  110 :  and 
it  cannot  be  said,  here,  that  the  plaintiffs  ought  to  have  sued  the  carrier;  for  it 
was  not  within  their  knowledge  who  the  carrier  was,  if  the  goods  were  intrusted 
to  one. 

Patteson,  J.  It  is  unnecessary  to  give  any  opinion  on  the  point  as  to  the 
consignor's  title  to  sue,  because  the  nonsuit  was  clearly  right  on  the  second 
ground  of  objection.  Was  there  any  evidence  to  sustain  the  charge  of  negli- 
gence against  this  defendant  ?  Let  us  look  at  the  contract.  The  defendant 
was  not  a  carrier,  but  keeper  of  a  booking-office.  His  contract  was,  to  take  care 
of  the  box,  that  it  might  be  forwarded,  that  is,  that  it  might  be  delivered  to 
some  carrier,  to  be  conveyed  to  its  destination.  To  show  a  breach  of  that  un- 
dertaking by  the  defendant,  it  should  have  been  proved  by  direct  evidence  that 
the  box  was  taken  away  while  in  the  booking-office,  and  lost,  or  that  it  was  never 
delivered  to  any  carrier.  No  such  evideoce  was  given.  All  the  proof  was,  that 
it  did  not  arrive  at  its  destination :  but,  in  this  case,  non-delivery  to  the  con- 
signee was  not  sufficient.  The  decision  in  Griffiths  v.  Lee,  1  Car.  &  P.  110,  is 
correct^  as  applied  to  the  case  of  a  carrier,  but  not  to  that  of  a  book-keeper.  The 
r^c  J  7T  default  to  be  *proved  against  him  was,  non-delivery  of  the  goods  to  a 
L  ^^' J  carrier. 

Williams,  J.  I  am  of  the  same  opinion.  A  carrier  must  discharge  him- 
self of  his  contract  by  delivering  to  the  consignee.  Here  the  contract  was,  to 
deliver  them  to  a  carrier ;  and  the  evidence  leaves  it  undecided,  whether  the 
goods  were  lost  in  the  defendant's  hands,  or  were  delivered  to  a  carrier  and  lost 
by  him.  There  is,  therefore,  no  sufficient  proof  of  negligence  in  the  defen- 
dant. 

Coleriboe,  J.  In  the  case  of  a  carrier,  the  law  presumes  that  ho  will  do 
his  duty ;  and  a  plaintiff,  who  charges  him  with  the  breach  of  it,  must  give 
some  evidence  of  non-performance.  The  fact,  that  the  goods  have  not  reached 
the  consignee,  is  such  evidence  against  the  carrier,  and  calls  upon  him  to  dis- 
charge himself  by  other  proof.  So  in  the  case  of  the  keeper  of  a  booking- 
office  ;  to  call  on  him  for  an  answer  to  such  a  charge  as  the  present,  some  evi- 
dence must  be  given  of  the  non-performance  of  his  undertaking :  but  that  is 
not  done  by  merely  showing  non-delivery  of  the  goods  to  the  consignee.  Sup- 
pose goods  were  left  with  a  carrier  to  be  taken  by  him  to  York,  and  from  thence 
forwarded  to  Edinburgh,  would  it  be  sufficient,  in  an  action  against  him  for  negli- 
gence, to  show  that  the  goods  did  not  reach  Edinburgh  ? 

Lord  Denman,  C.  J.,  concurred.  Rule  refused.* 

1  1  T.  B.  659.  See  the  remarks  on  these  oases  in  Dawes  v.  Peck,  8  T.  R.  880.  Long 
on  Sales  of  Personal  Property,  eh.  vii.  p.  168.  And  see  the  oases  oollected  in  a  note  to 
Coggs  p.  Bernard,  in  Smith's  Leading  Cases,  103. 

>  See  Syms  v.  Chaplin,  p.  634,  post.  That  case,  so  far  as  it  bears  upon  the  present, 
was  decided  before  it,  November  2d. 
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*LILLY  V.  HAYS.     November  8.  [•548] 

A  debtor  of  plaintiff  transmitted  a  snm  of  money  to  defendant,  who  admitted  hsTiDg 
received  it,  and  being  afterwards  informed  that  it  was  meant  to  be  paid  to  the  plun- 
tiff,  said  that  he  would  so  pay  it.  These  statements  were  communicated  to  plaintiff 
by  defendant's  authority. 

Held,  that  on  his  failing  to  pay,  plaintiff  might  sue  him  for  money  had  and  rec^red, 
and  that  defendant  could  not  allege  a  want  of  consideration  moTing  from  pUintiff  to 
himself. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated :  plea,  noa 
assumpsit.  On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  LoDdon 
after  last  Trinity  term,  it  appeared  that  the  plaintiff  had  lent  100/.  to  a  Mr. 
Wood  on  his  acceptance.  Wood  also  owed  money  to  the  defendant.  The  bill 
was  at  two  months ;  dated  June  15th,  1833.  When  it  became  due,  Wood  was 
in  Scotland.  Some  days  after  the  maturity  of  the  bill,  the  defendant  said  to  a 
witness,  that  he  had  received  lOOZ.  from  Wood,  but  did  not  know  exactly  what 
bill  it  was  to  take  up.  The  witness  deposed  to  another  conversation  at  which 
he  was  present,  between  defendant  and  plaintiff,  when  defendant  said  that  he 
had  received  some  money  from  Wood,  but  Wood  owed  him  40  or  50/.  Another 
witness,  named  Browning,  stated  that,  having  received  a  letter  from  Wood 
about  the  end  of  August,  1833,  he  called  on  the  defendant  and  said  to  him,  ^'I 
have  heard  from  Mr.  Wood  with  regard  to  the  bill,  about  what  you  before 
spoke  of  to  me."  (He  explained  this  as  referring  to  an  occasion  on  which  the 
defendant  liad  told  Browning  that  he  had  received  a  100/.  bill,  and  asked  him 
what  he  should  do  with  it,  saying  that  he  had  had  no  specific  directions,  that 
Wood  owed  him  money,  but  it  could  not  be  for  that,  as  it  would  not  be  due  for 
some  months.)  Browning  further  stated,  in  continuation  of  his  evidence  as  to 
the  conversation  in  August,  1833,  that  he  had  then  told  defendant  that  Wood 
said  the  100/.  *was  for  Lilly  (the  plaintiff} ;  upon  which  defendant  said  ^5491 
it  should  be  immediately  paid.  The  defendant's  counsel  objected  that  ^  ' 
there  was  no  proof  of  the  defendant  having  authorized  either  of  the  witnesses 
to  communicate  the  above  statements  to  the  plaintiff;  and  that  nothing  bad 
been  shown  upon  which  the  plaintiff  could  ground  a  promise  by  the  defendant 
to  pay  him  the  100/.  The  Lord  Chief  Justice  reserved  leave  to  move  to  enter 
a  nonsuit ;  and  he  left  it  to  the  jury,  whether  or  not  the  defendant  had  autho- 
rized a  statement  to  the  plaintiff  that  he  had  received  100/.  to  his  use.  The  jury 
found  for  the  plaintiff,  damages  100/. 

Kelfy  now  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had.  There  was  no  consideration,  moving  from  the 
plaintiff  to  the  defendant,  for  a  promise  by  the  latter  to  pay  100/.  as  received 
to  the  plaintiff's  use.  The  rule  to  be  collected  from  Williams  v,  Everett,  14 
East,  582,  and  other  cases,  is,  that  an  action  for  money  had  and  received  do^ 
not  lie  where  money  has  been  sent  to  the  defendant  with  a  direction  to  pay  it 
to  the  plaintiff,  unless  something  further  has  been  done,  before  the  commence- 
ment of  an  action,  to  constitute  a  privity  between  the  defendant  and  the  plaintiff. 
Here  no  distinct  proof  was  given  that  the  defendant  had  authorized  any  one  to 
tell  the  plaintiff  that  he  had  received  the  money  on  his  account,  and  would 
pay  it  to  him.  Wood  might  have  recalled  the  100/.  at  any  time  while  it  re- 
mained unpaid  :  the  defendant  held  it  to  his  use.*  The  doctrine  that  "^in  r*55()i 
assumpsit,  the  consideration  for  the  promise  must  move  from  the  plain-  ^ 
tiff,  is  illustrated  iu  1  Selw.  Ni.  Pr.  52,  Assumpsit  I.  (Ed.  9) ;  where  Bourne 
V.  Mason,  1  Ventr.  6,  and  Crow  v.  Rogers,  1  Stra.  592,  are  cited,  in  which 
cases  it  was  held  that  no  foundation  was  laid  for  a  promise,  the  coDsideratioo 
moving  from  a  third  person ;  and  that  was  the  ground  of  decision  in  Price  v. 

>  See  Stephens  v.  Badcock,  8  B.  &  Ad.  854 ;  Baron  v.  Husband,  4  B.  &  Ad.  611 ;  Howell 
V.  Batt,  6B.  &Ald.  604. 
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EastoD,  4  B.  &  Ad.  433.  So,  here,  the  only  consideration  shown  is,  that  the 
defendant  received  100/.  from  Wood. 

Patt£80N,  J.  It  appears  in  this  case  that  the  defendant  had  stated,  in  effect, 
that  he  held  the  100/.  to  the  plaintiff's  use ;  and  had  allowed  him  to  be  told 
so.  The  only  question  is  upon  the  alleged  want  of  a  consideration  moving  from 
the  plaintiff.  It  is  true  that  the  rule  of  law  requires  such  a  consideration  in  all 
cases,  though,  in  an  action  for  money  had  and  received,  a  direct  consideration 
moving  from  the  plaintiff  is  seldom  shown.  But,  suppose  that  a  debtor  sent 
money  to  a  general  agent  for  the  creditor,  would  there  be  any  doubt  that, 
as  soon  as  the  agent  received  it,  he  would  be  accountable  to  the  creditor  for  it, 
as  money  had  and  received  to  his  use  ?  Would  it  be  an  answer,  that  there  was 
no  consideration  moving  from  the  creditor  to  the  agent  ?  Or  is  it  not  a  consi- 
deration, if  the  money  is  sent  to  a  general  agent  for  the  creditor,  and  received 
by  him,  he  informing  the  crediter  of  it  ?  That  is  the  case  here.  The  money 
was  sent  by  Wood  to  the  defendant;  he  admitted  holding  it  for  the  plaintiff's 
use,  and  said  he  would  pay  it  to  him.  There  is  a  consideration  moving  here, 
through  the  instrumentality  of  Wood,  the  original  debtor^  to  the  defendant,  as 
agent  for  the  plaintiff. 

1^5511  '''Williams,  J.  I  am  of  the  same  opinion.  The  defendant  here  ad- 
I-  ^  mits  the  receipt  of  the  money  on  the  plaintiff's  account,  and  is  adopted 
by  him  as  his  agent. 

Coleridge,  tf.  The  facts  here  show  that  the  defendant  was  the  agent  of  the 
plaintiff;  that  agency  supplies  the  consideration.  To  constitute  an  agency  there 
must  have  been  an  agreement,  either  express,  or  to  be  inferred  from  what  has 
been  said  on  one  side  and  adopted  on  the  other. 

Lord  Denman,  C.  J.  I  am  of  the  same  opinion.  I  thought  that  the  de- 
fendant had  made  himself  the  plaintiff's  banker  as  to  this  100/. 

Kule  refused. 


PARRY  V,  DEERE.     November  8. 

By  the  same  agreement  close  A.  was  demised  at  a  rent  of  200/.  a  year,  and  close  B.  at 
the  Bame  rent  which  was  paid  by  the  tenant  then  in  possession,  not  otherwise  descrlh- 
ing  the  amount.  The  agreement  was  produced  in  evidence,  with  an  ad  yalorem  stamp 
on  the  annual  sum  made  up  of  200/.,  and  of  the  rent  paid  bj  the  above-mentioned 
tenant,  the  amount  of  which  was  proved  by  witnesses. 

Held,  that  the  docnment  was  rightly  stamped,  and  properly  admitted  in  evidence. 

Assumpsit  for  use  and  occupation  of  a  messuage  and  land',  and  of  certain 
other  land.  Pleas,  the  general  issue  and  a  set-off.  On  the  trial  before  Little- 
dale,  J.,  at  the  last  Summer  assizes  for  Berkshire,  it  appeared  that  the  premises 
in  question  were  demised  by  a  written  agreement,  which  was  as  follows : — ^'Mrs. 
Parrj  agrees  to  let  to  Mr.  John  R.  Deere,  Donnington  Priory,  with  twenty-five 
acres  of  land  thereto  belonging,  as  lately  occupied  by  Admiral  Bertie,  with  all 
rights  and  appurtenances  to  the  house  and  lands  and  premises  belonging,  from 
r*^521  ^^^  ^'^  ^*^  ^^  March  instant,  for  the  *term  of  fourteen  years,  at  the 
*-  -'  rent  of  200/.  for  the  first  ten  years  of  the  said  term,  and  at  the  rent  of 
210/.  for  the  remainder  of  the  said  term,  to  be  paid  half-yearly."  (Then  came 
a  clause  not  material,  and  after  it  the  words  following.)  '^  Mrs.  Parry  also 
agrees  to  let  to  Mr.  Deere  the  two  fields  now  occupied  by  Mr.  Slocock  and  Mr. 
HoUoway,  from  Michaelmas  next,  being  the  end  of  their  present  current  year 
therein,  at  the  same  rent  she  now  actually  receives  of  them  for  the  same,  and 
for  the  like  term  as  Mrs.  Parry  agrees  to  let  him  the  house  and  premises  before* 
mentioned.''  Slocock  and  Holloway  were  called,  and  proved  that,  at  the  time 
of  the  agreement,  they  rented  the  fields  in  question,  respectively,  at  33/.  and 
61/.  a  year.  The  agreement  bore  an  ad  valorem  stamp  of  3/.,  and  no  other  (see 
Blount  V.  Pearman,  1  New  Ca.  408).    Ludhio,  Serjt.,  for  the  defendant,  con- 
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tended  that  the  stamp  was  insnfficieDt.     The  learned  Judge  reseired  the  point| 
and  the  plaintiflf  had  a  verdict. 

Ludloio,  Seijt.,  moved  in  this  term*  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered.  The  stamp  was  insufficient,  being  an  ad  valorem  stamp 
in  respect  of  a  rent  made  up  of  the  amount  specified  in  the  agreement,  and  also 
of  an  amount  not  stated  there,  but  to  be  ascertained  by  evidence.  The  stamp 
act,  55  G.  3,  c.  184,  schedule,  part  L,  title  Lease,  imposes,  for  a  "lease  or  tack 
of  any  lands,  hereditaments,"  &o.,  "  at  a  yearly  rent,  without  any  sum  of  moaey 
by  way  of  fine,  premium,  or  grassum,  paid  for  the  same,  where  the  yearly  rent" 
"shall  amount  to  200/.  and  not  amount  *to  400/.,"  a  duty  of  3/. ;  and  r*553i 
for  a  "  lease,  or  tack  of  any  kind,  not  otherwise  charged  in  this  schedule,  ^  i 
1/.  15«."  Stamp  duty  is  imposed  in  respect  of  the  consideration  appearing  on 
the  face  of  the  instrument  of  demise,  not  of  any  consideration  which  may  be 
shown  by  parol;  Duck  r.  Braddyll,  M'Clel.  217.  Here  it  appears  on  the 
agreement  that  part  of  the  premises  was  demised  at  a  rent  of  200/.  and  after- 
wards 210/. ;  but  another  part  was  demised  at  no  stated  rent.  The  instrument, 
therefore,  so  far  as  regarded  that  portion,  was  a  lease  "not  otherwise  charged" 
in  the  schedub,  and  liable  to  a  duty  of  1/.  15s.  That  duty  would  have  been 
chargeable  on  a  demise  of  the  fields  only,  drawn  in  the  present  form ;  and  parol 
evidence  could  not  have  been  admitted  to  bring  the  instrument  under  an  ad 
valorem  duty.  The  case  here  is  in  effect  the  same.  [Patteson,  J.  Then,  if 
premises  had  been  demised  by  lease  at  1000/.  a  year,  and,  before  the  expiration 
of  the  term,  a  new  agreement  were  drawn  for  a  demise  upon  the  same  terms  as 
before,  but  fixing  the  rent  only  by  reference  to  the  former  instrument,  you  most 
contend  that  a  stamp  of  1/.  15s.  would  be  sufficient.]  The  difference  to  the  re> 
venue  in  such  a  case  is  not  to  be  considered.  The  agreement,  not  having  the 
proper  stamps,  was  as  if  the  terms  had  been  written  on  an  unstamped  paper. 

Cur,  adv.  mlt. 

Lord  Denman,  C.  J.,  now  delivered  judgment  as  follows  : — In  this  case  an 
agreement  was  put  in,  for  the  payment  of  rent,  partly  rendered  certain  by  the 
instrument  itself,  and  partly  to  be  ascertained  by  reference  to  *the  rent  r^z^i 
paid  by  tenants  then  in  possession ;  and  my  brother  Ludlow  contended  *- 
that,  in  respect  of  this  latter  rent,  the  demise  came  under  the  description  in  55 
G.  3,  c.  184,  schedule,  part  I.,  of  a  "lease"  "not  otherwise  charged  in  this 
schedule."  We  have  no  doubt  that  the  instrument  did  not  come  within  that 
class,  and  that  the  stamp  was  proper.     There  will  therefore  be  no  rule. 

Rule  refused. 

1  November  2d.    Before  Lord  Dbnham,  C.  J.,  Pattsbok,  Williams,  and  CoLsaiDGi,  Js. 


The  KING  v.  HIQGINS.     Nov.  9. 

A  party  indicted  at  sessions  for  obstructing  a  highway  obtained  a  certiorari,  bat,  withoat 
informiog  the  prosecutor  that  he  had  done  bo,  gave  notice  of  trial  at  a  snbBeqoent  ses- 
sion. The  prosecutor  attended  with  hia  witnesses,  and,  on  the  last  day  of  the  sessioDS, 
before  the  case  was  called  on,  the  defendant  lodged  his  certiorari.  This  Court,  aoder 
all  the  circumstances,  quashed  the  certiorari,  and  ordered  a  procedendo.    But, 

Held,  that  this  Court  had  no  power  to  give  the  prosecutor  his  costs  of  attending  at  ses- 
sions after  the  issuing  of  the  certiorari. 

A  BULE  was  obtained  in  Michaelmas  term,  1835,  calling  on  the  defendant  to 
show  cause  why  the  certiorari  issued  in  this  case  should  not  be  quashed  and  a 
procedendo  awarded,  and  why  the  defendant  should  not  pay  the  prosecutor  the 
costs  incurred  by  him  in  this  prosecution  at  the  last  quarter  sessions  for  the 
county  of  Hereford. 

The  indictment,  for  obstructing  a  highway,  was  preferred,  and  a  bill  fonnd, 
at  the  Herefordshire  quarter  sessions,  October,  1834.  At  the  next  sessions  the 
defendant  pleaded  not  guilty,  and  entered  into  recognisances  to  try.  The  certi- 
orari was  granted  by  a  Judge,  in  March,  1835,  on  affidavit  by  the  defendant's 
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attorney,  stating)  as  grounds,  that  certain  points  of  law  would  arise  on  the  trial ; 
that  the  indictment  was  preferred  vindictively ;  that  it  would  prohably  be  requi- 
site to  have  a  view  taken  by  a  special  jury ;  that  deponent  apprehended  a  dis- 
p,,^;.f.-|  advantage  from  the  practice  at  the  ''^ Hereford  sessions  of  trying  the  tra- 
^  -^  verses  last,  when  no  magistrates  remained  but  those  who  felt  interested 
in  the  cases,  and  on  which  occasions  an  undue  influence  had  been  exercised  in 
&vor  of  a  party  active  in  the  present  prosecution ;  and,  lastly,  that  a  speedy  re- 
moval of  the  indictment  was  desirable,  as  the  next  assizes  would  fall  nearly  at 
the  same  time  with  the  sessions. 

By  the  affidavits  (sworn  in  November,  1835),  in  support  of  the  above  appli- 
'Hation  to  quash  the  certiorari,  it  appeared  that  the  defendant  gave  no  notice  of 
trial  for  the  April  or  Midsummer  sessions,  1835,  but  that  his  recognisances  were 
respited  at  each  sessions;  and  that,  on  the  last  occasion,  his  attorney  was  told 
by  the  prosecutor  that,  if  defendant  did  not  try  at  the  ensuing  sessions,  a  motion 
would  be  made  to  estreat  his  recognisances.  That  the  defendant  gave  notice  of 
trial  for  the  October  sessions,  and  in  consequence  the  prosecutor  attended  there 
with  his  witnesses  two  days,  and  instructed  counsel,  the  traverse  being  en- 
tered for  trial.  That  on  the  last  day  of  the  sessions,  nearly  at  t^  close  of  the 
business,  the  certiorari  was  delivered  into  Court  on  behalf  of  the  defendant. 
That  the  prosecutor  had  never  had  any  notice  of  the  certiorari  having  been  ob- 
tained, nor  been  served  with  any  countermand  of  the  notice  of  trial.  Other 
statements  were  added,  respecting  the  merits  of  the  prosecution,  and  answering 
the  allegations  formerly  made  as  to  the  supposed  use  of  influence  at  the  ses- 
sions. 

The  defendant's  attorney  made  affidavit  in  answer,  that  at  the  April  sessions, 
1835,  the  prosecution  stood  over  by  consent  of  the  attorneys  for  the  prosecutor 
and  defendant.  That  in  May  the  certiorari  was  rescaled,  and  made  returnable 
r*')^Bl  ^<^v^°>^^  ^^'  That,  according  to  ^the  deponent's  belief,  neither  the 
I-  -*  prosecutor  nor  his  witnesses  attended  at  the  «Fune  sessions  for  the  purpose 
of  trying  the  traverse,  and  that  deponent  was  not  threatened  with  an  estreat  of 
the  defendant's  recognisances  if  he  did  not  try  in  October.  That  deponent  de- 
layed taking  any  step  at  the  time  of  the  June  sessions,  understanding  that  new 
rules  were  about  to  be  promulgated  at  those  sessions,  which  would  obviate  his 
objection  to  a  trial  there.  That  the  new  rules  (fixing  the  trial  of  traverses  at 
an  earlier  period  of  the  sessions)  were  made,  and,  upon  the  faith  of  them,  he 
gave  notice  of  trial  for  the  October  sessions ;  that  he  entered  the  traverse  and 
attended  with  his  witnesses ;  but  that,  notwithstanding  the  new  rules,  the  tra- 
verse was  deferred  till  the  close  of  the  sessions,  when  the  deponent,  apprehend- 
ing, as  before,  for  reasons  which  he  stated,  that  ho  could  not  have  a  fair  trial, 
or  sufficient  assistance  of  counsel,  produced  and  lodged  his  certiorari.  That  the 
indictment  was  removed  into  this  Court,  where  the  defendant  appeared  and 
pleaded  Not  Guilty,  and  issue  was  joined  and  notice  of  trial  given  for  the  next 
assizes,  before  the  affidavits  were  sworn,  or  any  motion  made  for  the  purpose  of 
quashing  the  certiorari.     There  was  also  a  detailed  statement  upon  the  merits. 

Talfourdy  Seijt.,  and  Kelly  now  showed  cause,  and  contended,  first,  that  the 
delay  of  the  defendant  in  making  use  of  the  certiorari,  and  his  manner  of  using 
it  ultimately,  were  justified  by  the  facts  stated  on  affidavit.  Secondly,  that  the 
application  here  for  costs  of  the  proceedings  in  another  court  was  unprecedented, 
and  the  authority  of  this  Court  to  give  them  questionable,  though  it  had  juris- 
diction over  the  costs  subsequent  to  removal. 


[»557], 


*Maule  and  Greaves,  contr^.   On  the  first  point,  the  grounds  of  excuse 


'  stated  are  insufficient.  Secondly,  the  costs  now  applied  for  are  those  to 
which  the  prosecutor  was  subjected  after  the  granting  of  the  certiorari,  and  while 
the  defendant  had  it  in  his  pocket.  This  Court  became  seised  of  the  cause  by 
the  issue  of  the  certiorari,  and  might,  from  thenceforth,  grant  any  costs  occa- 
siohed  by  an  abuse  of  the  writ.  In  Stacey  v,  Evans,  13  Price,  449,  which  was 
a  case  of  removal  by  certiorari  from  the  Great  Sessions  of  Caermarthenshire, 
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under  circamBtaiices  like  the  present,  the  Court  of  Ezcheqaer,  apon  sapeneding 
the  certiorari,  granted  the  costs  of  the  day  in  the  Court  of  Great  Sessions.  la 
Kez  V,  Bartrum,  8  East,  269,  Lord  Ellenborough  lays  it  down  generally,  as 
"  the  established  practice  of  the  Court,  that  if  the  prosecutor  give  notice  of  trial 
to  the  defendant,  and  do  not  try  his  indictment,  nor  countermand  the  notice  in 
time,  he  must  pay  the  costs  of  the  trial  as  in  other  cases  :  for  otherwise  defen- 
dants might  be  harassed,  and  oppressed  with  unnecessary  expense."  The  pay- 
ment of  costs  is  enforced  by  the  general  authority  of  the  Court.  In  Rex  et  Re- 
gina  V.  Allen  and  Hazard,  Comb.  225,  HolT;  C.  J.,  said  (upon  an  information 
for  perjury),  that  <<if  the  prosecutor  give  notice  of  trial"  *'  the  first  assizes,  and 
does  not  proceed,  the  defendant  must  have  costs.  If  the  person  indicted  gives* 
notice,  the  prosecutor  shall  have  costs."  [Patteson,  J.  Those  cases  refer  to 
costs  of  proceedings  in  this  Court.]  The  only  question  is,  when  the  oertiorart 
attaches.  From  that  time,  at  all  events,  this  Court  has  jurisdiction  over  the 
costs.  The  sessions  are,  in  point  of  law,  only  one  *day ;  and  therefore  1^553-1 
the  production  of  the  certiorari  may  (with  reference  to  the  question  of  ^  -* 
costs)  be  carried  back  to  the  commencement  of  the  sessions;  and  then,  accord- 
ing to  any  view  of  the  subject,  the  costs  incurred  at  sessions  would  be  within 
the  jurisdiction  of  this  Court.  [Lord  Den  man,  C.  J.,  referred  to  Rex  v.  Pass- 
man, 1  A.  &  E.  603.]  There  the  prosecutor,  who  produced  the  certiorari,  was 
not  the  party  who  had  given  the  notice  of  trial ;  and  no  attempt  had  been  made 
to  set  aside  the  certiorari,  which,  as  appears  by  the  judgment  of  the  Lord  Chief 
Justice,  would  have  put  the  case  on  a  dififerent  footing.  Jones  v.  Davies,  1  B. 
&  C.  143,  there  cited,  is  a  good  authority  in  the  present  case.  The  costs  at 
sessions  might  be  taxed  by  the  officer  of  that  Court,  see  Franklin  v.  Fetther- 
stonhangh,  1  A.  &  E.  475.  (They  also  contended  that,  by  stat.  13  G.  3,  c.  78, 
8.  24,  no  certiorari  lay.) 

Lord  Denman,  C.  J.  It  appears  to  me  that  the  circumstances  of  this  case 
entitle  the  prosecutor  to  a  rule  for  quashing  the  certiorari,  and  for  a  procedendo, 
because  they  show  that  justice  was  not  the  object  in  suing  out  the  certiorari. 
But,  as  to  the  other  point,  I  cannot  find  that  we  have  any  power  here  to  award 
costs  of  proceedings  in  another  court.  Stacey  v.  Evans,  13  Price,  449,  appears 
to  have  been  decided,  as  to  this  point,  on  the  authority  of  Jones  v.  Davies,  1  B. 
&  C.  143  ;  and  both  decisions  are  overruled  by  Rex  v.  Passman,  1  A.  &  £•  603. 
We  cannot,  therefore,  grant  the  costs. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute  for  a  procedendo. 


*The  KING  v.  The  Lord  of  the  Manor  of  HEXHAM,  and  his  Steward,  p-^^-i 

Nov.  9.  *■ 

Where  two  adverse  parties  claim  title,  as  deyisees,  to  the  same  oopyhold  tenement,  the 
steward  may  admit  both,  and  proper  grounds  being  shown,  this  Court  will  reqoiri  him 
by  mandamus  so  to  do. 

A  RULE  nisi  was  obtained,  in  a  former  term,  for  a  mandamus  calling  apon 
Thomas  Wentworth  Beaumont  Esq.,  the  lord  of  the  manor  of  Hexham,  and 
James  Losh,  Esq.,  his  steward  of  the  said  manor,  to  admit  Richard  Erringtop  to 
certain  copyhold  premises  within  and  parcel  of  the  said  manor,  as  the  right 
heir  of  Elizabeth  Armstrong  deceased,  the  late  tenant  thereof,  according  to  the 
custom  of  the  said  manor. 

By  the  affidavits  for  and  against  the  rule,  the  following  facts  appeared.  Elisa- 
beth Armstrong,  being  seised  of  the  premises  in  fee,  according  to  the  custom  of 
the  manor,  surrendered  to  the  use  of  her  will,  which  will  she  afterwards  made 
(April  3d,  1770),  and  died.  The  material  devises  were,  to  trustees  (who  were 
appointed  executors)  for  a  term  of  ninety-nine  years,  to  cease  when  the  truste 
should  have  been  discharged;  and,  from  and  after  the  determination  of  soch 
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term,  to  Thomas  Scott  for  life ;  remainder  to  trustees  to  preserve,  &c. ;  remainder 
to  the  first  and  every  other  the  son  and  sons  of  the  body  of  T.  S.  successively  in 
tail  male;  remainder  to  William  Scott  for  life;  remainder  to  trustees  to  preserve, 
&c. ;  remainder  to  the  first  and  other  sons  of  the  body  of  W.  S.  successively  in 
tail  male,  in  the  same  manner  as  to  the  sons  of  Thomas  Scott ;  remainders  over 
(which  failed);  remainder  to  the  right  heirs  of  the  testatrix  for  ever.  William 
r*^f)01  ^^^^  (who  afterwards  took  the  name  of  *Ord,  in  obedience  to  the  will), 
*-  -^  became  seised  by  virtue  of  the  devise  to  him,  and  was  admitted  tenant. 
He  surrendered  to  the  use  of  his  will,  which  will  he  made  (dated  December  24th, 
1824),  and  thereby  devised  the  premises  in  question  to  his  wife  Elizabeth  for  her 
life,  remainder  to  his  nieces,  Barbara  Poole  and  Elizabeth  Poole,  in  fee,  as 
tenants  in  common.  He  outlived  his  wife,  and  died,  November  5th,  1832,  with- 
out issue,  leaving  his  said  nieces  him  surviving.  The  nieces  thereupon  claimed 
title  to  the  premises,  as  devisees  in  fee  of  William  Ord.  The  present  applicapt, 
Richard  Errington,  alleged  that,  on  the  death  of  William  Ord  without  issue,  he 
became  entitled  as  the  right  heir  of  Elizabeth  Armstrong,  and  that  the  devise 
by  Ord  to  his  nieces  could  not  operate,  for  that  he  took  only  a  life  estate  under 
Elizabeth  Armstrong's  will. 

At  a  court  holden  for  the  manor,  June  20th,  1835,  Bichard  Errington  and 
Barbara  and  Elizabeth  Poole  made  their  respective  claims  to  admittance,  where* 
upon  a  jury  of  the  homage  was  sworn,  and  Errington  adduced  evidence  of  his 
being  the  heir  of  Elizabeth  Armstrong.  The  nieces  put  in  the  will  of  W.  Ord, 
SDd  proved  the  execution.  The  steward  in  his  affidavit,  made  in  answer  to  the 
present  rule,  stated  that  the  proof  offered  by  Errington  was  not,  in  his  opinion, 
conclusive;  that  it  appeared  by  the  court-rolls  that  W.  Ord  was  not  admitted  as 
tenant  for  life  merely,  but  pursuant  to  such  limitations,  and  with  such  remain- 
ders over,  as  were  contained  in  Elizabeth  Armstrong's  will  (which  was  an- 
nexed to  the  affidavits  in  support  of  the  rule),  and  that,  at  the  time  of  the  ad- 
mittance of  Barbara  and  Elizabeth  Poole  as  after-mentioned,  W.  Ord  was  the 
r*56l1  ^^^  ^Q&Dt  of  the  ^premises  in  question  on  the  court-rolls  of  the  manor. 
*-  -^  He  also  stated  that  Errington  offered  no  evidence  of  his  being  the  custo- 
mary beir  of  W.  Ord,  the  last  tenant ;  and  that  the  deponent's  only  reasons, 
save  as  before  set  forth,  for  refusing  to  admit  Errington,  were,  that,  at  the 
time  of  his  application  to  be  admitted,  there  was  a  surrender  on  the  rolls  to  the 
use  of  W.  Ord's  will ;  that  W.  Ord  had  devised  the  premises  as  before-men- 
tioned ;  and  that  Barbara  and  Elizabeth  Poole,  as  his  devisees,  were,  at  tbe  time 
of  tbe  said  application,  entitled,  and  by  their  attorney  claimed,  to  be  admitted 
according  to  the  custom  of  the  manor,  in  preference  to  the  said  B.  Errington. 
He  further  stated  that  lands  in  the  manor  descended  as  in  free  and  common 
socage,  and  that  such  lands  were  not  devisable  without  surrender  to  the  uses  of 
the  will  (except  for  the  benefit  of  certain  near  relations  and  of  creditors),  until 
tbe  passing  of  stat.  55  G.  3,  c.  192 ;  and  that,  in  the  case  of  a  regular  devise 
bj  sach  will,  the  devisee  was  admitted. 

Errington  stated  in  his  affidavit  that  the  steward,  at  the  above  court  of  June 
20tb,  on  refusing  to  admit  him,  observed  that  he  was  in  a  condition  to  prose- 
cute his  claim  at  law  without  admission,  which  the  devisees  were  not,  and,  there- 
fore, it  was  the  steward's  duty  to  admit  them ;  but  he  said  that  he  would  direct 
the  jury  to  find  by  their  presentment,  whether  Errington  had  proved  himself  to 
be  one  of  the  heirs  of  Elizabeth  Armstrong,  or  not.  The  jury  afterwards  found 
that  Errington  was  proved  to  be  her  heir.  The  admittance  of  Barbara  and  Eli- 
zabeth Poole  was  postponed  (in  order  that  they  might  produce  the  probate  of 
William  Ord's  will),  and  they  were  admitted,  October  14th,  1835. 
P56*>1  *^<^y^y  i^ow  showed  cause.  It  cannot  be  contended,  after  the  cases 
*•  "■'  of  Rex  v.  The  Master,  &c.,  of  the  Brewers'  Company,  3  B.  &  C.  172, 
tod  Rex  V,  Wilson,  10  B.  &  C.  80,  that  a  party  being  the  heir  to  copyhold  pre- 
mises may  not  have  a  mandamus  granted  to  admit  him.  But  here  the  party 
does  not  claim  as  the  heir  of  the  last  tenant  on  the  rolls ;  and  it  is  questioned  by 
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tbe  steward,  wbetber  he  actually  be  tbe  beir  of  the  party  under  whom  he  claims. 
William  Ond  was  the  last  tenant  on  the  rolls;  and  it  appears  that  he  was  not  ^• 
mittcd  in  the  mere  character  of  a  tenant  for  life.  His  devisees  have  been  ad- 
mitted; and  the  steward  deposes  that  it  was  consistent  with  the  custom  of  the 
manor  to  admit  them,  and  not  Richard  Errington. 

IT.  H.  TFa/^n,  contr^.  Although  the  devisees  of  Ord  have  been  admitted, 
Errington  is  entitled  to  be  admitted  also,  because  he  claims  as  devisee  of  Elixa- 
beth  Armstrong,  and  cannot  enforce  or  defend  his  right  without  admittance.  It 
is  true  that  be  is  her  heir,  and  he  has  been  so  found  by  the  homage ;  but  he 
makes  title  as  devisee,  claiming  under  a  tenant  who  has  surrendered  to  the  use 
of  her  will  and  has  devised,  ultimately,  to  her  own  right  heirs.  [Lord  Den- 
man,  C.  J.  Have  you  any  clear  authority  for  saying  that  the  steward  may 
admit  two  parties  laying  claim  in  different  rights  to  the  same  copyhold  ?]  It  is 
necessary  that  he  should,  because  the  claimant,  in  a  case  like  the  present,  caoBot 
sue  or  defend  without  admittance.  The  admittance  will  not  decide  anything 
conclasively :  it  will  only  give  a  prirn^  facie  right,  and  an  opportunity  to  litigate 
the  title.  [Baylet.  The  rule  is,  that  where  a  party  may  take  as  devisee  or  as 
heir,  he  takes  as  heir.] 

'''Lord  Denman,  C.  J.  This  rule  must  be  made  absolute.  I  should  have  r^^goi 
liked  to  see  some  case  in  which  two  claimants  had  been  admitted  under  ^  ^ 
circumstances  like  the  present ;  but  I  think  it  follows,  from  the  nature  of  the 
thing,  that  the  steward  must  have  power  to  grant  such  admittance,  because 
otherwise,  by  admitting  one  party,  he  must  exclude  the  other. 

CoLERiBQEy  J.,*  concurred.  Rule  absolate. 

'  Pattesoh  and  Wuxiamb,  Js.,  had  left  the  Court. 


The  KING  v.  The  Trustees  of  the  NORWICH  and  WATTON  Road.    Nov.  9. 

The  trustees  of  a  turnpike  road,  under  a  local  act,  claiming  to  take  certain  premises  on 
paying  compensation  to  the  parties  interested,  serred  a  notice  on  a  party,  containing 
an  offer  of  a  sum  as  compensation  fdr  his  undivided  third  part  in  a  term  in  the  premiscfl, 
with  a  warning  that,  in  default  of  his  acceptance,  a  jury  would  be  summoned  to  assess 
compensation.  They  afterwards  served  him  with  a  second  notice,  directed  to  him  and 
several  other  parties  interested  in  the  premises,  that,  in  pursuance  of  the  local  act 
and  Stat  8  G.  4,  c.  126,  a  jury  would  be  sworn  to  assess  the  sums  to  be  paid  to  the 
parties  for  their  respective  interests.  Notices  similar  to  the  first  were  served  on  the 
other  parties  named  in  the  second  notice.  The  jury  were  summoned,  and  sworn  to 
assess  the  sums  to  be  paid  to  the  parties  for  their  respective  estates,  but  found  only 
the  gross  value  of  the  premises ;  and  the  inquisition  stated  that  the  jury  found  that 
sum  to  be  the  value  to  be  paid  to  the  parties  for  their  estates,  **  aceording  to  their 
respective  proportions  therein,''  without  apportioning  it.  It  appeared  by  affidavit  that 
some  of  the  parties  were  bare  trustees. 

1.  Held,  that  the  inquisition  might  be  brought  up  by  certiorari,  being  a  proceeding  under 
the  local  act  and  stat.  8  G.  4,  c.  126,  s.  85;  sect.  145  of  that  act,  which  takes  avay 
certiorari,  being  repealed  by  stat.  4  G.  4,  c.  95,  s.  86;  and  stat  4  G.  4,  c.  95,  s.  87, 
taking  away  certiorari  in  cases  only  of  proceedings  under  stat.  4  G.  4,  o.  95. 

2.  That  the  inquisition  was  bad  for  not  apportioning  the  value  among  the  parties  inte- 
rested. 

8.  That  the  objection  to  the  inquisition  might  be  taken  before  any  order  was  made  to 
pay  the  money ;  and  the  Court  ordered  it  to  be  brought  up  by  certiorari,  thongh  no 
order  had  been  made. 

4.  The  inquisition  did  not  set  out  that  the  several  parties  had  been  served  with  notices 
to  treat,  but  the  fact  appeared  by  affidavit  Semble,  that  for  this  defect  also  the 
inquisition  was  bad,  as  not  showing  a  foundation  for  the  jurisdiction. 

Austin  had  obtained  a  rule,  in  Michaelmas  term,  1835,  calling  npoD  (he 
trustees  acting  in  execution  of  stat.  3  &  4  W.  4,  c.  xv.  (local   and  personal, 
♦public),  "for   more  eflFectually  repairing  the  road  from   the  city  o^r*5(j4] 
Norwich  to  the  windmill  in  the  town  of  Watton  in  the  county  of  Nor-  *• 
folk,  and  for  making  a  new  branch  of  road  to  communicate  therewith/'  and  of 
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off  and  money  paid  into  Court  more  than  covered  the  money  out  of  pocket. 
The  counsel  for  the  plaintiff  objected  to  evidence  being  given  of  such  a  con- 
tract ;  but  the  learned  Judge  received  it,  and  the  defendant  had  a  verdict.  His 
Lordship  then  gave  leave  to  the  plaintiff  io  move  to  enter  a  verdict  for  the 
taxed  coets  above  the  28^.  2«.  Sd. 

John  Jervis  now  moved  accordingly.  First,  by  the  rules  Hil.  4  W.  4,  Plead- 
ings in  particular  Actions,  II.  3,  5  B.  &  Ad.  viii.,  the  plea  of  nunquam  indebi- 
tatus in  debt  has  the  same  effect  as  non  assumpsit  in  assumpsit ;  that  is,  by  the 
same  rules,  I.  Assumpsit  1,  5  B.  &  Ad.  vii.,  it  "operates  only  as  a  denial  in 
fiict  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law."  It  may  be 
inferred  from  Edmunds  v.  Harris,  2  A.  &  E.  414,  that  the  defendant,  under 
such  a  plea,  could  not  avoid  the  original  and  direct  liability  charged  in  the  de- 
claration, by  showing  a  separate  contract  to  receive  payment  to  a  particular 
extent  only.  [Lord  Denman,  C.  J.  That  case  is  overruled.]^  At  any  rate 
the  payment  of  money  into  Court  admits  the  contract  as  laid.  Now  the  con- 
tract laid  is  for  work  done  in  the  character  of  an  attorney,  on  the  defendant's 
retainer ;  and  the  right  to  recover  fees  is  alleged.  This  is  inconsistent  with 
the  contract  set  up  by  the  defendant.  [Patteson,  J.  For  work  done  as  an 
attorney  the  plaintiff  might  declare  simply  as  for  work  and  labor.]  In  that 
r*5311  *^^^^^  ^^^  present  argument  could  not  be  urged  :  but  here  the  plaintiff 
^  ^  does  not  simply  so  declare ;  and  from  the  retainer,  which  is  admitted, 
and  the  character  of  the  plaintiff,  the  law  raises  a  right  to  certain  legal  fees, 
ivhich  can  only  be  avoided  bj  an  express  inconsistent  agreement ;  such  agree- 
ment should  be  pleaded. 

Lord  Denman,  C.  J.  The  issue  is  as  to  the  amount  of  the  debt :  that  nuses 
the  question,  what  the  contract  is.  If  it  be  other  than  that  laid  in  the  declara- 
tion, why  may  not  the  defendant  show  this? 

Pattebon,  J.  The  fallacy  lies  in  assuming  that  work  done  in  the  character 
of  attorney  cannot  be  done  upon  a  contract  such  as  that  set  up  by  the  defendant. 

WiLUAMs  and  Coleridge,  Js.,  concurred.  Rule  refused. 

I  See  Hajselden  v.  Staff,  ant^,  p.  168,  and  the  oases  there  cited. 


r**;Qoi  *I>OE  on  the  joint  demise  of  BURGESS  and  HARRISON  v. 

C  ^^^J  THOiMPSON.    Nov.  6. 

# 

Copyhold  property,  in  a  manor  belonging  to  the  see  of  Ely,  was  surrendered  to  B.,  who 
was  admitted  on  this  surrender,  at  a  court  purporting  to  be  a  oonrt  of  J.  Bishop  of 
£lj,  lord  of  the  manor.  At  Uie  time  of  the  admission,  no  grant  of  the  temporalities 
liad  been  made  to  J.  since  the  death  of  the  preceding  bishop ;  nor  had  J.  been  confirmed. 
Held,  that  the  admission  was  neTertheless  good,  the  lord's  title  being  immaterial,  since 
the  admission  was  not  a  Tolnntary  act,  but  in  pursuance  of  a  surrender. 

W.  being  owner  in  fee  of  certain  lands,  I.  occupied  them  for  twenty  years,  and  ontil  his 
own  death,  which  was  before  W.'s  death.  After  I.'s  death,  his  widow,  and  afterwards 
the  defendant,  who  was  eldest  son  of  I.,  held  on,  till  and  after  the  death  of  W.,  and 
until  ^ectment  was  brought  by  W.*8  devisee,  within  fi?e  years  of  the  passing  of  stat. 
8  &  4  W.  4,  o.  27.  The  jury  found  that  the  possession  was  not  adverse  to  >V. :  Held, 
til  at  the  lessor  of  the  plaintiff  was  not  barred  by  sects.  2  and  7,  but  had  five  years 
from  the  passing  of  the  statute,  under  sect  16 ;  and  that  the  defendant  could  not  re- 
sist the  action  on  the  ground  that  having  had  no  notice,  he  still  continued  tenant  at 
wilL 

Ejectment  for  lands  in  Cambridgeshire.  The  declaration  was  of  Easter 
terniy  1836.  On  the  trial  before  Tindal,  C.  J.,  at  the  last  Cambridge  assizes, 
(July  25th),  it  appeared  that  the  lands  were  partly  copyhold  and  partly  freehold; 
thstt  the  lessors  of  the  plaintiff  were  devisees  in  trust  of  all  the  premises  under 
the  will  of  William  Thompson ;  and  that  the  defendant  was  the  eldest  son  of 
James  Thompson,  deceased,  who  was  the  eldest  son  of  William  Thompson.  The 
'vrill  waa  proved;  and  it  appeared  that  the  copyhold  land  was  part  of  the  manor 
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of  }K)ii  respectively,  as  the  yalae,  recompense,  and  satisfaction,  of  and  for  your 
respective  estates,  rights,  interest,  and  proper^,  of  and  in  all  that,"  &c 
(describing  the  premises),  required  and  intended  to  be  taken  and  pnlled  dovn 
and  removed  by  the  trustees,  pursuant  to  the  first-mentioned  act }  ''  and  alao 
to  inquire  into  and  ascertain  and  assess  the  sum  and  sums  of  money  to  be  paid 
by  the  trustees  acting,"  &c.,  ''to  any  other  person  or  persons,  having  any 
estate,  term,  or  interest  in  the  premises,  as  the  value,  reoonipense,  and  satisfac- 
tion of  and  for  his,  her,  and  their  respective  term,  estate,  and  interest  therein  :*' 
the  notice  then  required  the  parties  addressed,  '<  and  each  and  every  of  yoa/' 
to  appear  before  the  jury,  and  produce  all  deeds,  &c.,  relating  to  the  premises. 

^Rogerson  deposed  that  he  had  received  no  other  notice,  and  that  r^^xg-n 
Blyth,  Wiseman  and  Gridley  had  no  beneficial  interest  in  the  premises.  ^      '-' 

Three  trustees  signed  a  warrant,  addressed  to  the  Sheiifif  of  the  city  of  Nor- 
wich, professing  to  be  in  pursuance  of  the  two  acts,  and  commanding  them  to 
empannel  a  jury,  to  inquire  into,  ascertain,  and  assess  the  snms  to  be  paid  by 
the  trustees  to  Elizabeth  Strickland,  Rogerson,  Blyth,  Wiseman,  and  Gridley, 
'  ^'  or  some  or  one  of  them  respectively,  as  the  value,  recompense,  and  satisfac- 
tion, of  and  for  their  respective  estates,"  &c.,  and  to  any  other  person,  &c.,  ai 
in  the  notice  last  mentioned. 

The  jury  met,  and  were  sworn,  by  the  under-sheriff,  to  inquire  into,  ascertain, 
and  assess  the  sum  or  sums  of  money  to  be  paid  by  the  trustees  to  Elizabeth 
Strickland,  Rogerson,  Blyth,  Wiseman,  and  Oridley,  some  or  one  of  them  re- 
spectively, as  the  value,  &c.,  of  and  for  their  respective  estates,  &c.  Having 
heard  the  evidence,  and  viewed  the  premises,  they  stated  that  they  found  the 
Talue  of  the  land  to  be  85/. :  on  which  the  person,  who  attended  on  behalf  of 
Mrs.  Strickland,  inquired. whether  that  sum  was  given  as  the  value  of  Mn. 
Strickland's  interest ;  to  which  the  foreman  answered,  that  they  considered  85/. 
to  be  the  value  of  the  whole.  The  jury  were  then  asked,  whether  they  included 
the  interest  of  the  corporation  of  Norwich ;  to  which  the  foreman  replied,  that 
they  did  not.  They  were  then  asked,  whether  they  found  that  85/.  was  the 
whole  value  of  the  interest  of  the  lessees  in  the  whole  land  to  be  apportioDed 
between  E.  Strickland  and  Rogerson  ;  to  which  the  jury  assented.  No  question 
was  put  as  to  the  expenses  which  would  be  occasioned  by  repairing  the  fences 
on  the  side  of  the  adjoining  road.  The  following  ^inquisition  was  ^*^Q^^ 
signed  and  sealed  by  three  trustees  and  the  twelve  jurymen.  ^       '' 

"  An  inquisition  taken  at,"  &c.,  "  this  6th  day  of  November,"  "  by  virtue  of 
the  precept,"  &c.  (of  the  three  trustees  who  signed),  "  being  three  of  the  trus- 
tees appointed  by,  or  by  virtue,  and  acting  in  execution  of,  an  act,"  &c.  (3  k 
4  W.  4,  c.  XV.),  "and  in  and  by  a  certain  other  act,"  &o.  (3  G.  4,  c.  l-iti), 
"before  the  said,"  &c.  (three  trustees);  "  upon  the  oaths  of,"  &c.  (the  twelve 
jurymen),  "  twelve  indifferent,"  &c.,  "  who,  being  duly  summoned,  and  returned 
and  sworn  to  inquire  into,  and  ascertain  and  assess  the  sum  or  sums  of  money 
to  be  paid  by  the  trustees  acting,"  &c.,  to  Elizabeth  Strickland,  of,  &c.,  Thomas 
William  Rogerson,  of,  &c.,  Henry  Etheridse  Blyth,  of,  &c.,  Thomas  Tharlov 
Wiseman,  of,  &c.,  and  Henry  Gridley,  of,  ic.,  "  or  some  or  one  of  them  re- 
spectively, as  the  value,  recompense,  and  satisfaction  of  and  for  their  respective 
estates,  rights,  interest,  and  property,  of  and  in  all  that,"  (describing  the 
premises),  all  which,  &c.,  "  are  required  and  intended  to  be  taken,"  &c.,  "by 
the  said  trustees,  pursuant  to  the  powers  and  for  the  purposes  of  the  said  first- 
mentioned  act,  and  also  to  inquire  into  and  ascertain  and  assess  the  sum  or  sams 
of  money  to  be  paid  by  the  said  trustees  acting  in  execution  of  the  said  first- 
mentioned  act,  to  any  other  person  or  persons  having  any  estate,  term,  or  interest 
in  the  premises,  as  the  value,  recompense,  and  satisfaction  for  his,  her,  or  tbeir 
respective  term,  estate,  or  interest  therein,  and  also  to  do  and  determine 
all  such  other  matters  and  things  relating  to  the  premises  as  could  or  might  be 
lawfully  done  or  determined  under  or  by  virtue  of  the  said  acts  of  parliament, 
or  either  of  them,  upon  their  oaths  find,  after  *view  had  and  evidence  r^g^i 
^'^ard,  that  the  sum  of  SbL  is  the  value,  recompense,  and  satis&ction,  *- 
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to  be  paid  to  tbe  said/'  &c.  (naming  the  five  parties),  <'of  and  for  their  estates, 
rights,  interests,  and  property,  of  and  in  the  said,"  &c.,  '^  according  to  their 
respective  proportion  therein.     In  witness,''  &c. 

By  tbe  affidavit  of  the  clerk  to  the  trustees,  in  opposition  to  the  rule,  it 
appeared  that  Elizabeth  Strickland  was  entitled  to  two-third  parts  of  the  term,  . 
of  which  Kogerson  was  beneficially  interested  in  one-third  part;  and  that 
notices,  similar  to  the  first  notice  served  on  Bogerson  (except  as  to  names),  had 
been  severally  served  on  Elizabeth  Strickland,  Blyth,  Wiseman,  and  Gridley ; 
that  no  evidence  was  given  before  the  jury  of  any  damage  sustained  by  the 
lessees ;  that  tbe  jury  was  summoned  for  tbe  purpose  of  fixing  the  value  of  the 
estate  and  interest  of  the  parties  entitled  as  leaseholders,  and  not  of  the  re* 
mainder  in  fee,  the  corporation  having  made  an  arrangement  with  the  trustees 
for  their  estate  and  interest,  and  having  subscribed  towards  the  road ;  that  no 
order  had  been  made  for  the  payment  of  the  sum  found  by  the  jury. 

Kelly  and  Palmer  now  showed  cause.  First,  no  certiorari  is  ^rantable.  By 
sect.  145  of  Stat.  3  G.  4,  c.  126,  <'  no  proceeding  to  be  had  or  taken  in  pur- 
suance of  this  act,  shall  be  quashed  or  vacated  for  want  of  form,  or  removed  by 
certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  his  Majesty's 
Courts  of  Record  at  Westminster."  The  same  section,  in  the  earlier  part,  gives 
an  appeal  to  the  next  quarter  sessions  (except  as  is  there  mentioned),  to  any 
person  who  shall  think  himself  aggrieved  by  anything  done  in  pursuance 
p,c5-A-i  '^'of  this  act.  It  is  true  that  sect.  86  of  stat.  4  G.  4,  c.  95,  repeals  both 
1-  *  -*  that  appeal  clause  of  the  former  act,  and  the  clause  taking  away  the  cer- 
tiorari. But  sect.  87  of  stat.  4  G.  4,  c.  95,  re-enacts  tbe  appeal  clause,  and 
extends  it  to  any  person  thinking  himself  ''aggrieved  by  any  order,  judgment, 
or  determination  made,  or  by  any  matter  or  thing  done  by  any  justice  or  justices 
of  the  peace,  or  by  any  trustees  or  commissioners  of  any  turnpike  road  in  pur- 
suance of  this  act,  or  the  said  recited  act,  or  any  local  act  for  making,  repair-  * 
ing,  or  maintaining  any  turnpike  road  (except  where  the  order,  judgment,  or 
determination  of  any  such  justice,"  &o.,  <'  are  hereby  declared  to  be  final  and 
conclusive,"  &c.,  with  other  exceptions  not  material);  and,  by  the  same  section, 
"  no  proceeding  to  be  had  or  taken  in  pursuance  of  this  act  shall  be  quashed," 
&c.,  "  or  removed  by  certiorari,  precisely  as  in  the  former  act.  The  parties 
therefore,  might  have  appealed ;  and,  consequently,  the  certiorari  cannot  go. 
[CoLERiDOE,  J.  By  stat.  3  G.  4,  c.  126,  s.  85,  the  inquisition  is  final  and 
conclusive ;  does  not  that  bring  the  case  within  the  exception  in  stat.  4  G.  4,  o. 
95,  s.  87  ?]  That  seems  to  mean  final  and  conclusive  as  to  amount,  not  as  to 
form.  But  if  it  mean  final  and  conclusive  for  all  purposes,  those  words  of 
themselves  take  away  the  certiorari.  Besides,  the  exception  extends  only  to 
orders,  &c.,  '<  hereby  declared  to  be  final  and  conclusive;"  that  is,  so  declared 
by  stat.  4  G.  4,  c.  95.  •  Now  it  is  the  former  statute  only  which  declares  the 
inquisition  to  be  final  and  conclusive.  [Patteson,  J.  The  certiorari  is  taken 
away,  by  stat.  4  G.  4,  c.  95,  s.  87,  in  cases  only  of  proceedings  ''  in  pursuance 
of  this   act."      The    inquisition   is   taken,   not  under  this    latter  act,   but 

*•  -*  3  G.  4,  c.  126,  is  not  repealed  by  stat.  4  G.  4,  c.  95,  jt  is  recognised  by 
it,  and  the  two  may  be  considered  as  incorporated ;  so  that  what  is  done  under 
tbe  former  is  done  also  under  the  sanction  of  the  latter.'  But,  further,  the  cer- 
tiorari is  manifestly  intended  to  be  taken  away,  by  the  latter  act,  in  all  cases 
where  the  i^peal  is  given ;  now,  the  appeal  is  expressly  given  in  the  case  of  any 
matter  or  thing  done  in  pursuance  of  either  act,  or  any  local  act. 
Secondly,  supposing  the  certiorari  not  to  be  taken  away,  it  will  be  objected 

■  By  Btnt.  4  G.  4,  c.  96,  8.  88,  all  the  powers,  &c.,  matters  and  things  whatsoeTer, 
contained  in  stat.  8  G.  4,  c.  126,  so  far  as  *<  not  expressly  altered  or  repealed  by  this 
net,"  shall  be  in  force  with  respect  to  this  act,  as  tnWy  as  if  repeated  in  the  body  thereof; 
**  and  the  said  recited  act  and  this  act  shall,  as  to  all  matters  and  things  whatsoever 
(except  as  aforesaid),  be  considered  as  one  act" 
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that  the  inquiBitioD  does  not  set  out  the  notice  to  treat.  There  is  no  enactment 
reqairing  this.  It  is,  no  douht,  a  general  rule  that,  where  an  act  is  done  by  an 
iuferior  jurisdiction,  the  proceedings,  on  their  face,  should  show  everything  ne- 
cessary to  the  authority.  But,  here,  the  inquisition  is  merely  interlocutory; 
the  trustees  (hy  st.  8  G.  4,  c.  126,  s.  85)  are  afterwards  to  order  the  payment 
of  the  money ;  and  that  is  the  essential  and  operative  part  of  the  procMding. 
The  words  of  st.  3  G.  4,  c.  126,  s.  85,  are,  ''  such  verdict  or  inquisition  and  judg- 
ment, order  and  determination  thereon,  shall  be  final,  binding,  and  condosiTe/' 
&c.  The  order  may,  hereafter,  if  it  be  necessary  in  point  of  form,  set  out  the 
notice.  The  affidavits  show  that  in  fact  the  notice  has  been  given ;  a  fact  which 
did  not  appear  in  Rex  v,  Bagshaw,  7  T.  R.  363. 

'^'Thirdly,  the  application  is  premature.  The  inquisition  effects  1^5*01 
nothing  till  the  order  be  made:  then,  if  at  all,  the  proceedings  are  to  I-  '"'' 
be  removed;  but  the  Court  will  not  grant  a  certiorari  to  remove  interlocutory 
proceedings  a^  every  step.  In  Rex  v.  Bagshaw,  7  T.  R.  363,  a  certiorari  wis 
granted,  because  no  notice  (in  compliance  with  certain  local  acts)  appeared  to 
have  been  given :  but  there  the  trustees  had  made  the  order  in  pursuance  of  the 
inquisition ;  and  the  certiorari  removed  the  whole  proceedings. 

Fourthly,  it  will  be  objected  that  the  inquisition  does  not  apportion  the  com- 
pensation  among  the  different  parties.  As  between  the  lessees  and  the  trustees, 
the  only  question  was  the  value  of  the  property,  and  nothing  else  was  discussed ; 
and  the  jury  have  found  the  value.  They  had  no  means  of  deciding  upon  the 
respective  interests  of  the  parties  claiming  under  the  indenture  of  1832 ;  neither 
was  such  an  inquiry  within  their  jurisdiction.  The  reversioners,  the  corporation 
of  Norwich,  have  given  up  their  claim  to  compensation,  on  account  of  the  ad- 
vantage derived  by  the  city  from  the  road. 

B.  Andrews  and  Auttin,  contr^.  First,  the  certiorari  is  not  taken  awiy. 
Sect.  145  of  St.  3  G.  4,  c.  126,  is  repealed  by  st.  4  G.  4,  c.  95,  s.  86.  The  only 
question  then  is,  whether  the  enactment  as  to  the  certiorari  in  sect  87  of  the 
latter  statute  be  applicable  here.  But  that  enactment  is  expressly  confined  to 
proceedings  in  pursuance  of  that  act :  this  proceeding  is  in  pursuance  of  the  former 
act  and  of  the  local  act.  It  is  said,  however,  that  the  appeal  to  the  quarter  ses- 
sions is  preserved  by  *the  earlier  part  of  st.  4  G.  4,  c.  95,  s.  87 ;  and  mt-^i 
that  the  certiorari  is  intended  to  be  taken  away  whenever  there  is  such  ^ 
an  appeal.  But  there  is  no  appeal;  for  the  last-cited  section  excepts  from 
appeal  cases  where  the  order,  &c.,  are  final  and  conclusive,  which  proceedings 
under  sect.  80  of  st.  3  G.  4,  c.  126,  are  declared  to  be.  [Patteson,  J.  Bot 
the  exception  in  st.  4  G.  4,  o.  95,  s.  87,  is  only  where  the  order,  &c.,  are 
'^  hereby''  declared  to  be  final.]  Independently  of  this  express  exception,  the 
verdict,  &c.,  being  declared  final  by  st.  3  G.  4,  c.  126,  s.  85,  are,  by  those  words, 
protected  from  appeal  under  both  statutes.  Again,  the  clause  in  st  4  G.  4,  c 
95,  s.  87,  taking  away  the  certiorari,  being  expressly  confined  to  proceedings 
under  that  act,  can  operate  here  only  on  the  supposition  that  the  directions  in  st 
3  G.  4,  c.  126,  s.  85,  are  incorporated  in  st.  4  G.  4,  c.  95;  and,  on  that  supposi- 
tion, the  proceedings  became  final  within  the  latter  act,  and  therefore  are  within 
the  exception  in  the  appeal  clause  of  that  act.  Acain,  the  appeal  is  given  in 
cases  only  of  orders,  judgments,  or  determinations  by  justices,  trustees,  or  com- 
missioners :  this  is  a  finding  by  a  jury.  Where  an  appeal  is  given  to  the  ses- 
sions, that  Court  decides  summarily,  and  awards  costs :  but  they  cannot  hare 
been  intended  to  do  so  on  a  question  of  the  value  of  premises ;  especially  as  the 
costs  here,  by  st.  3  G.  4,  0.  126,  s.  87,  are  to  be  paid  by  the  trustees  or  the 
owners,  according  as  the  sum  assessed  by  the  jury  (without  any  provision  ss  to 
the  sessions)  shall  exceed,  or  not,  the  offer  made  by  the  trustees.  The  sessions 
could  give  only  the  costs  of  the  appeal. 

Secondly,  the  inquisition  must  show  that  the  proceeding  is  warranted,  which 
is  not  done  here.  On  this  '^'point.  Rex  v.  Bagshaw,  7  T.  R.  363,  is  p^^^^j 
conclusive.     In  that  case  the  inquisition  was  quashed^  not  merely  the  ^ 
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order.  So  in  Bex  v,  Wilson,  8  A.  &  £.  817,  887,  where  an  inquisition  follow- 
ing a  defective  conviction  few  forcible  entry  was  defended  on  the  ground  that  it 
miffht  be  taken  as  a  proceeding  bj  itself,  the  Court  said  that,  if  so  taken,  it  was 
bad  for  not  showing  on  what  authority  it  was  founded.  Yet  there  the  inquisi- 
tion was  only  preparatorv  to  a  writ  of  restitution.  Further,  since  the  costs 
depend  on  the  sum  found  by  the  inquisition,  the  inquisition  should  show  to  what 
parties  notice  to  treat  was  given,  in  order  that  it  may  appear  who  becomes  liable. 
So  in  Rex  v.  Mayor,  &c.,  of  Liverpool,  4  Burr.  2244,  an  inquisition  was  quashed 
for  not  showing  the  notice,  which  was  the  foundation  of  the  jurisdiction. 
[CoLEkiDGE,  J.  Had  they  gone  on  to  the  order  there  ?]  There  was  a  judgment, 
which  was  brought  up,  and  quashed,  together  with  the  inquisition  and  verdict; 
but  Lord  Mansfield  said  that  the  notice  "  ought  to  have  appeared  upon  the  in- 
quisition." Li  Bex  V.  Sheppard,  8  B.  &  Aid.  414,  an  order  for  stopping  up  a 
highway,  under  st.  55  6.  3,  c.  68  s.  2,  was  quashed,  because  it  did  not  show,  on 
its  face,  that  it  was  made  at  a  special  session.  The  form  in  Bum's  Justice  recites 
the  notice  to  treat;  see  8  Bum's  J.  p.  296  (28th  edit.,  by  Chitty) ;  Highways, 
Turnpike,  s.  xxi.  Forms,  No.  76. 

Thirdly,  it  is  said  that  this  application  is  premature,  the  inquisition  being 
inoperative  without  the  order  to  pay.  But  the  inquisition  is  the  judgment. 
The  order  must  follow  the  inquisition,  and  is,  in  fact,  merely  the  obedience  of 
r*5751  ^^^  tmstees  to  the  award  in  the  inquisition.  *It  is  an  order  on  their 
L  J  own  officer,  or  on  themselves.  At  the  utmost  it  is  a  mere  minute.  It 
does  not  appear  that  it  must  necessarily  be  in  writing.  The  words  of  st.  8  G. 
4,  c.  126,  B.  85,  are  ''  verdict  or  inquisition  and  judgment,  order  and  determina- 
tion thereon,"  where  "  verdict,"  "  inquisition,"  and  "  judgment,"  are  synony- 
mous, as  '<  order"  and  ''  determination"  are.  If  the  inquisition  were,  as  sug- 
gested, merely  an  interlocutory  proceeding,  it  might,  supposing  it  bad,  he 
neglected  as  invalid,  and  another  inquisition  might  be  taken :  but  that  will  not 
be  contended  for;  it  is  clearly  final  till  quashed.  The  applicants  are  aggrieved 
by  the  inquisition,  as  a  party  is  by  a  rate,  though  it  has  not  been  put  in  force. 

Fourthly,  the  inquisition  is  not  final.  First,  no  compensation  is  made  to  the 
reversioners.  Secondly,  the  compensation  is  not  apportioned  among  the  lessees, 
though  a  notice  was  given  to  each.  The  affidavits  show  the  several  interests ; 
and  the  jury  were  sworn  to  assess  the  sum  to  be  paid  to  each  lessee,  respectively, 
for  the  respective  estate  of  each,  and  to  any  other  person  having  interest ;  yet 
they  merely  award  a  gross  sum  to  be  paid  to  the  four  lessees  ''according  to  their 
respective  proportions."  Separate  offers  were  made  to  each :  some  may  thus 
become  liable  to  pay  the  costs  upon  the  inquisition,  others  to  receive.  In  some 
events,  under  sections  87  and  141  of  st.  8  G.  4,  c.  126,  the  costs  are  to  be 
levied  by  distress ;  but  how  is  the  warrant  to  be  framed,  if  the  respective 
liabilities  be  not  apparent  on  the  inquisition  ?  Thirdly,  the  damages  incidental 
to  the  future  repair  of  the  fences  of  the  premises,  on  each  side  of  the  road, 
r*5761  ^^^^^  ^  found ;  Rex  v.  *The  Commissioners  of  Llandilo  Beads,  2  T. 
l-        -^  R.  282 ;  but,  here,  only  a  satisfaction  for  the  property  taken  is  awarded. 

Lord  Denman,  C.  J.  The  first  objection  is  that  the  inquisition  does  not 
contain  such  a  notice  as  is  requisite  to  give  a  jurisdiction  under  the  act.  Into 
that  question  I  need  not  enter  fully.  Rex  v  Bagshaw,  7  T.  R.  868,  shows  that 
on  all  the  proceedings  sufficient  must  appear  to  give  validity.  Whether  the 
inquisition  be,  as  is  contended,  merely  interlocutory,  so  that  this  formal  defect 
in  it  may  be  ultimately  supplied,  I  will  not  consider ;  for,  even  if  that  be  so, 
there  still  is  a  conclusive  objection.  Here  are  several  parties  having  several 
interests,  and  a  jury  is  empannelled  to  assess  the  value  of,  and  recompense 
and  satisfaction  for,  their  respective  interests.  But  they  find  only  one  general 
sum.  How  can  the  order  apply  this  sum,  so  as  to  give  effect  to  the  act  ?  That, 
therefore,  is  a  decisive  objection.  Then  the  question  is,  whether  we  can  entertain 
this  objection,  or  whether  the  certiorari  is  taken  away.  By  sec.  87  of  st.  4  G. 
4,  c.  95,  ''  no  proceeding  to  be  had  or  taken  in  pursuance  of  this  act  shall  be 
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quashed  or  yacaied  for  want  of  form,  or  removed  by  certiorari."  But  how  is 
the  inquisition  a  proceeding  bad  in  parsuance  of  at.  4  O.  4,  c.  95  ?  It  is  said 
to  be  so,  inasmuch  as  the  act  recognises  st.  3  G.  4^  c.  126,  under  wbieh  the 
proceedings  are  had,  and  that  thus  the  earlier  act,  so  far  as  it  is  not  replied, 
is  incorporated  in  the  later,  and  what  is  done  under  the  earlier  may  be  nnder- 
stood  to  take  place  under  the  sanction  of  the  later.  But  each  act  has  a  dislinefc 
operation  on  various  points ;  and,  to  bring  the  proceeding  within  st  4  6. 4,  c. 
95,  *8.  87,  it  must  be  a  proceeding  expressly  pointed  out  by  that  act,  m^ji 
and  not  merely  taken  under  another  act  recognised  by  it.  But,  even  ^  '  ^ 
supposing  St.  8  O.  4,  c.  126,  to  be  made  part  of  st.  4  Q.  4,  c.  95,  the  145t)i 
section  of  the  former  act  gives  the  appeal  only  where  a  party  thinks  himself 
aggrieved  by  anything  done  by  a  justice.  And  the  appeal  clause  of  sect  87  of 
St.  4  O.  4,  0.  95,  applies  only  to  things  done  by  justices,  or  trustees  or  com- 
missioners. Now  this  is  an  act  done  by  a  jury ;  and  it  therefore  is  not  the 
subject  of  appeaL  At  any  rate,  the  later  act,  if  it  adopt  the  provision  of  the 
former,  does  not  at  the  same  time  enlarge  it  so  as  to  take  away  the  restriction. 
The  inquisition,  therefore,  being  faulty  in  an  essential  part,  in  which  the  order, 
if  ever  made,  must  follow  the  inquisition,  cannot  be  allowed  to  stand. 

Patteson,  J.  As  to  the  question,  whether  the  certiorari  be  taken  amy, 
Stat.  4  O.  4,  c.  95,  s.  87,  is  not  applicable  to  this  proceeding,  which,  as  con- 
ceded, is  under  stat.  8  G.  4,  c.  126,  and  neither  entirely  nor  partially  under 
Stat.  4  O.  4,  c.  95 ;  and  the  clause  as  to  the  certiorari,  in  sect.  87  of  stat.  4  G. 
4,  c.  95,  is  expressly  confined  to  proceedings  '<  had  or  taken  in  pursuance  of  this 
act."  Thus  far  the  plain  words  of  the  legislature.  But  then  it  is  said,  that 
this  87th  section  of  stat.  4  O.  4,  o.  95,  gives  an  appeal  against  things  dooe 
''  in  pursuance  of  this  act,  or  the  said  recited  act,  or  any  local  act "  for  tornpiie 
roads,  and  that  the  certiorari  must  be  taken  away  oo-extcnsively  with  the  grant 
of  the  right  of  appeal.  If  the  legislature  meant  this,  they  have  not  said  it. 
In  the  first  place  they  speak  merely  of  '^this  act,"  in  the  next,  of  ^Hhesaid 
recited  aot,"  and  '< any  local  act"  also.  They  must  therefore  mean  diiereat 
things  in  the  *two  places.  And  Mr.  Andrews  argued  conclusively  that,  rt^"^] 
if  the  words  ''in  pursuance  of  this  act,"  in  the  clause  taking  away  the  ^  '  '' 
certiorari,  were  applied  to  the  recited  act,  and  local  act,  by  way  of  incorpora- 
tion, then  "hereby,"  in  the  clause  of  exception  as  to  the  right  of  appeal,  woold 
have  an  equally  extensive  meaning,  so  that  the  appeal  would  not  be  giTen. 
No  doubt  the  exception  is  absurdly  worded ;  but  I  think  the  most  reasonable 
construction  is,  to  confine  the  clause  taking  away  the  certiorari  to  proceediogs 
under  stat.  4  G.  4,  c.  95  :  and  then  this  proceeding,  being  under  stat  3  G.  4, 
c.  126,  is  not  within  the  clause,  and  the  certiorari  is  not  taken  away.  Theo  it 
is  said  that  the  inquisition,  even  if  bad,  is  still  not  a  final  proceeding,  and  that 
therefore  the  application  is  premature.  Certainly  stat.  3  G.  4,  c.  126,  s.  85, 
says,  *' after  the  said  jury  shall  have  inquired  of  and  assessed  such  damage  aod 
recompense,  they  the  said  trustees  or  commissioners  shall  thereupon  order  the 
sum  or  sums  of  money  so  assessed  by  the  said  jury,  to  be  paid  to  the  said  ownen 
or  other  persons  interested,  according  to  the  verdict  or  inquisition  of  such  jury; 
and  such  verdict  or  inquisition  iind  judgment,  order  and  determination  thereoo, 
shall  be  final,  binding,  and  conclusive."  Then  the  question  is,  whether,  by  the 
way  in  which  the  words  are  here  coupled,  the  whole  is  made  a  single  proceeding 
and  the  order  is  necessary  to  complete  the  proceeding  before  we  can  deal  with 
the  inquisition  at  all.  I  think  that  is  not  so.  The  trustees  have  no  diseretioQ : 
they  are  directed  to  make  an  order  for  the  payment  of  the  sum  found  by  the 
jury.  The  making  the  order  is  merely  ministerial ;  it  is  not  a  judgment,  nor 
in  the  nature  of  a  judgment.  The  inquisition  therefore  is  binding.  Nov 
several  objections  are  made  to  it.  It  does  not  apportion  the  compensation, 
♦though  the  parties  have  separate  interests,  and  have  had  separate  notices  rtf^jgi 
served  upon  them.  The  finding  a  gross  sum  creates  a  fatal  objection.  *• 
Whether  the  notice  ought  to  appear  on  the  inquisition  is  a  point  on  which  I 
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desire  not  to  be  concladed :  but  mj  impression  is,  that  it  should  appear,  not  as 
the  finding  of  the  jury,  but  in  the  nature  of  a  caption. 

Williams,  J.  The  only  difficulty  I  had  was  in  determining  whether  this 
application  be  premature,  that  is,  whether  any  further  step  be  necessary  to  make 
the  proceedings  complete.  No  case  was  cited  in  which  a  certiorari  had  been 
granted,  before  the  proceedings  were  complete.  But,  supposing  the  order  made, 
it  could  not  depart  from  the  inquisition.  Making  the  order  is  therefore  purely 
a  ministerial  act ;  and  no  opportunity  would  be  afforded  for  amending  the  inqui* 
sition.  Therefore,  I  think  we  are  to  consider  the  inquisition ;  and  I  have  no 
doubt  it  is  defective  for  the  reason  given.  It  strikes  me,  too,  that  the  founda- 
tion of  the  order  should  appear  on  the  face  of  the  inquisition.  I  know  no  ex- 
ception to  that  rule.  Here,  if  the  proper  preliminary  steps  had  not  been  taken, 
the  jury  had  no  rightful  office.  On  the  other  point,  I  shall  only  add  that  the 
assessment  of  the  compensation  in  one  gross  sum  creates  a  conclusive  objection. 
As  to  the  question  whether  the  certiorari  be  taken  away,  it  cannot  be  so  except 
by  clear  words ;  and  that  is  not  the  case  here. 

Coleridge,  J.  As  to  the  first  question,  and  I  think  the  most  important  one, 
whether  the  certiorari  be  taken  away,  I  always  thought  express  words  neces- 
sary to  give  an  appeal  to  an  inferior  Court,  and  to  take  away  a  certiorari.  Rex 
r*5801  **'•  Terret,  2  T.  R.  735,  furnishes  an  instance.  The  proceeding  now  in 
^  ■'  question  is  clearly  under  stat.  3  G.  4,  c.  126.  By  sect.  145  of  that  act, 
the  certiorari  is  taken  away ;  and  that  section  is  repealed  by  stat.  4  G.  4,  c.  95, 
8.  86.  Then,  is  the  certiorari  again  taken  away  by  sect.  87  of  stat.  4  G.  4,  c. 
95?  That  clause  takes  it  away  only  in  the  case  of  proceedings  ^*m  pursuance 
of  this  act.''  A  great  deal  of  discussion  has  been  gone  into  on  the  question, 
whether  there  be  a  right  of  appeal  to  the  sessions.  If  there  be,  it  is  a 
powerful  argument  in  favor  of  the  probability  of  the  certiorari  being  taken 
away ;  but  it  is  not  conclusive.  There  may  be  an  appeal,  and  yet  a  certio- 
rari; or  there  may  be  no  appeal,  and  no  certiorari.  Then,  the  certiorari 
not  being  taken  away,  can  the  objections  to  the  inquisition  be  taken  at 
this  stage  ?  Without  laying  down  a  general  rule,  we  may  say  that,  whenever 
there  has  occurred  a  defect  such  as  can  never  be  remedied,  the  party  interested 
may  object  as  soon  as  the  irremediable  step  is  taken.  Whenever  a  party 
ioterestcd  in  the  regularity  of  these  proceedings  sees  that  he  cannot  get  his 
compensation  from  the  trustees,  he  may  come  forward  with  the  objection.  Thus 
the  main  question  is,  must  not  this  defect,  if  it  exist,  continue  to  the  end  of  the 
proceedings  ?  It  clearly  must :  if  the  compensation  be  not  properly  awarded  by 
the  inquisition,  it  never  can  be  properly  awarded.  The  next  question  then  is, 
whether  the  inquisition  be  defective  or  not.  Now,  when  wo  see  for  what  the 
jury  was  empannelled,  and  that  serious  questions  may  arise  respecting  costs  and 
other  matters,  as  to  which  it  does  not  appear  what  is  to  be  done,  we  cannot  fail 
to  perceive  that  the  proceeding  is  defective.  Suppose,  instead  of  the  parties 
P5811  *^^^°S  entitled,  as  those  who  received  this  notice,  in  separate  shares 
*■  -'of  the  same  estate,  some  of  them  were  reversioners, the  form  of  empan- 
nelling  the  jury  would  be  the  same ;  yet,  according  to  the  argument  against  the 
nile,  a  jury  might  award  a  gross  sum,  and  leave  all  the  parties  interested  to 
settle  amongst  themselves  how  it  was  to  be  divided.  The  defect  is,  therefore, 
a  substantial  one,  and  incapable  of  being  remedied ;  and  the  applicants  are 
entitled  to  relief  at  this  stage. 

B.  Andrews  then  suggested  that  the  notices  ought  to  be  brought  up,  as  well 
as  the  inquisition. 

Per  Curiam.     The  rule  must  be  for  bringing  up  the  inquisition. 

Rule  absolute  accordingly. 
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The  KING  r.  The  Trustees  of  the  WREXHAM,  RUTHIN,  and  DENBIGH 
Turnpike  Roads.     Nov.  10. 

Sect  48  of  the  general  tanipike  act,  4  G.  4,  o.  96,  empowering  comnuBsionen  of  tun- 
pike  roads  to  remoTO  their  clerks,  &o.,  must  be  taken  in  eonjnnction  with  Beet  39, 
which  requires  certain  notices  to  be  giTen  when  it  is  intended  to  rcToke  an j  oider  of 
the  commissioners. 

And,  therefore,  where  commissioners  had  discharged  a  clerk  by  a  resolution  made  witlu 
out  such  notices,  a  mandamus  was  granted  to  restore  him.  Although,  at  a  former 
meeting,  the  commissioners  had  ordered  proper  notices  to  be  glTen  of  a  meeting  for  tb« 
purpose  of  such  discharge,  and  the  notice  had  not  been  given,  nor  the  meeting  held, 
owing  to  the  misconduct,  as  was  alleged,  of  the  clerk  himself. 

In  last  Hilary  term,  J,  Jervis  obtained  a  rale  nisi  for  a  mandamns  calUng 
npon  the  commissioners  under  several  acts  of  parliament  for  repairiog  and 
amending  the  roads  from  Wrexham  to  Denbigh,  &c.,'  to  restore  Edward  Jones 
to  the  office  of  clerk  to  the  said  commissioners.    Jones  had  been  appointed 
clerk  by  a  resolution  *of  the  commissioners  at  a  meeting  held  April  21st,  r^Kctoi 
1819.     At  a  meeting  of  the  commissioners,  May  5th,  1835,  it  was  ordered  ^     '^ 
that  the  clerk  and  treasurer  should  bring  in  all  their  accounts  and  demands  on  the 
trust  on  the  8th  of  August  then  next,  and  that  due  notice*  of  a  meeting  on  that 
day  should  be  given,  for  the  purpose  of  rescinding  the  appointments  of  clerk  and 
treasurer,  and  of  electing  others  in  their  stead.     By  the  default  (as  the  com- 
missioners alleged)  of  Jones,  no  notice  of  such  meeting  was  ever  given,  nor  was 
the  meeting  of  May  5th  adjourned  to  August  8th.     On  the  6th  of  July,  1^35, 
some  of  the  commissioners  met  and  passed  a  resolution  that  Jones  should  be 
continued  in  office  for  the  ensuing  year."    That  meeting  was  adjourned  to 
August  3d,  when  a  further  adjournment  was  made,  to  October  5th.    In  conse- 
quence of  the  adjournment  to  August  3d,  as  Jones  alleged,  no  notice  wss  given 
of  a  meeting  on  August  8th.     On  the  8th  of  August  several  of  the  commis- 
sioners, who  were  not  acquainted  with  the  proceedings  subsequent  to  May  oth, 
met,  in  consequence  of  the  order  then  made ;  but,  learning  what  had  been  doue 
since,  they  took  no  further  step.     On  the  2d  of  November,  1835,  another  meet- 
ing was  held,  and  it  was  then  ordered  that  Jones  should  be  ^discharged.  pt^g3i 
No  notice  had  ever  been  given  of  the  intention  to  make  such  order.        *- 
.    Alexander  now  showed  cause.     First,  if  it  was  an  irregularity  that  Jones 
should  have  been  dismissed  at  a  meeting  the  purpose  of  which  had  not  been  an- 
nounced, this  was  occasioned  by  the  misconduct  of  Jones  himself,  and  he  cannot 
now  allege  it  against  the  order  of  the  commissioners.     fLord  Denman,  C  J- 
If  they  had  held  their  meeting  on  the  8th  of  August,  and  discharged  Jones,  or 
given  notice  of  a  further  meeting  for  that  purpose,  and  he  had  then  contended 
that  the  proceedings  were  irregular,  the  present  argument  might  hare  bad 
weight ;  but  nothing  was  done  on  that  day.]     Secondly,  turnpike  commissioners 
may  discharge  a  clerk  without  any  notice  of  a  meeting  for  the  purpose.    Sect. 
43  of  Stat.  4  G.  4,  c.  95,  gives  a  general  power  to  appoint  and  remove  clerks, 
without  restriction  as  to  notice  -,  and  this  clause  is  wholly  independent  of  a  S9. 

Sir  J.  Campbell,  Attorney-General  (with  whom  was  J»  Jervis)^  oontr^  wi« 
stopped  by  the  Court. 

1  82  G.  2,  c.  65,  20  G.  8,  c.  97,  41  G.  8,  o.  98  (local  and  persona],  pubUe),  8  G.  4,e. 
xliii.  (local  and  personal,  pablic). 

'  By  the  general  turnpike  act,  4  G.  4,  c.  95,  s.  89,  «<  no  order  or  determination  at  anj 
meeting  of  the  said  trustees  or  commissioners,  once  made,  agreed  upon,  or  entered  into 
shall  be  revoked  or  altered  at  any  subsequent  meeting,  unless  notice  of  the  intention  to 
make  such  revocation  or  alteration  shall  have  been  given"  by  three  or  more  trustees  or 
commissioners,  in  writing  to  their  clerk,  at  a  previous  meeting,  and  entered  in  the  book 
of  proceedings  of  such  meeting,  and  published  as  by  this  section  is  direeted ;  "nor  nnless 
such  revocation  or  alteration  shall  be  agreed  to  be  made  by  a  greater  number  of  ^^'^'^ 
or  commissioners  than  concurred  in  the  making  of  any  such  order  or  determinatioD. ' 

*  All  the  names  signed  to  the  resolutions  of  this  meeting  were  different  firom  thoee  sno- 
scribed  to  the  resolution  of  May  5th« 
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Lord  Dbnman,  C.  J.  We  think  tliat  the  oommissioners  might  have  held 
their  meeting  on  the  8th  of  Augnst;  and,  at  all  events,  have  siven  notice  of  a 
future  meeting  for  the  purpose  of  dismissing  their  clerk.  And  it  is  correct  that 
such  notice  should  be  given  before  the  officer  is  removed. 

Pattesqn  and  Williams,  Js.,  concurred. 

Coleridge,  J.  It  is  clear  that  sects.  89  and  43  of  stat.  4  O.  4,  o.  95,  must 
be  taken  together.  Rule  absolute. 


[*584]  *The  KINO  v.  The  Minister  and  Churchwardens  of  STOKE  DAMEREL. 

Nov.  10. 

Qaere,  whether  a  quo  warranto  lies  for  the  office  of  sexton? 

Semble,  per  Lord  Dbkmaw,  C.  J.,  that,  if  the  right  of  electiDg  a  sexton  be  in  the  inhabi- 
tants of  a  parish,  and  a  mandamas  to  hold  a  meeting  for  such  election  be  grantable, 
the  writ  may  be  properly  directed  to  the  churchwardens,  and  not  to  the  inhabitants 
in  general. 

Where  a  requisition  had  been  directed  to  the  churchwardens  to  call  a  meeting  for  such 
election,  which  they  declined  to  do,  on  the  ground  that  the  minister  had  refused  his 
consent,  alleging  the  right  of  election  to  be  in  himself;  semble,  per  Lord  Dbnman,  G. 
J.,  on  motion  for  a  mandamus  to  hold  such  election,  that  the  demand  and  refhsal  were 
sufficient  to  warrant  an  application  for  a  mandamus  to  the  minister  and  church- 
wardens. 

A  mandamus  was  moved  for  as  above,  on  affidavits  making  a  prim&  facie  case  of  right  in 
the  inhabitants  to  elect,  but  affidavits  were  filed  in  answer  stating  facts  to  show  that 
the  right  was  in  the  rector :  Held,  that  a  mandamus  ought  not  to  go,  the  evidence  not 
being  decisive  in  favor  of  the  applicants,  and  there  being  another  mode  of  trying  the 
rights  viz.,  by  withholding  the  sexton's  fees,  or  by  submitting  to  the  payment  and 
bringing  an  action  against  him  for  the  amount. 

Ebls,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  mandamus  calling  npon 
the  minister  and  churchwardens  of  Stoke  Damerel,  in  the  county  of  Devon,  to 
convene  a  vestry  meeting  within  that  parish,  for  the  purpose  of  electing  a  proper 
person  to  fill  the  office  of  sexton  of  the  said  parish. 

The  office  which  is  profitable  and  for  life,  became  vacant,  about  October^ 
18S5,  by  the  death  of  John  Garland,  the  last  sexton,  who  had  held  it  fifty  years. 
On  his  decease,  John  Symons  was  appointed  sexton  by  the  senior  curate,  who 
claimed  to  make  such  appointment,  as  minister,  the  rector  being  absent,  the 
living  under  sequestration,  and  curates  having  been  nominated  by  the  bishop. 
The  appointment  was  afterwards  confirmed  by  the  rector.  Certain  parish- 
ioners, being  of  opinion  that  the  right  of  electing  a  sexton  was,  by  ancient  usagOi 
in  the  rate  payers  of  the  parish,  sent  a  requisition  to  the  churchwardens,  in 
January,  1836,  after  the  appointment  of  Symons,  calling  upon  them  to  convene 
a  vestry  meeting  for  the  purpose  of  electing  a  sexton.  The  churchwardens  sub- 
mitted the  requisition  to  the  senior  curate,  who  stated  the  right  to  be  in  the 
_rofr-|  minister,  in  the  absence  of  any  legal  custom  to  the  contrary,  and  "^there- 
I-  -^  fore  refused  to  allow  a  vestry  to  be  called  in  the  church  for  the  proposed 
election.  The  churchwardens,  consequently,  declined  to  comply  with  the  requi- 
sition, alleging  the  above  refusal  as  a  reason.  The  affidavits  in  support  of  the 
rule  stated,  as  a  matter  of  notoriety,  that  the  right  of  election  was  in  the  parish- 
ioners ;  several  persons  deposed,  from  their  own  recollection,  that  Garland  had 
been  chosen  by  the  parishioners,  and  not  by  the  rector ;  and  similar  statements 
were  made,  upon  hearsay,  as  to  one  Weston,  Garland's  predecessor.  Affidavits 
were  filed  in  opposition  to  the  rule,  contradicting  the  above  statements  as  to  the 
right,  and  alleging  that  both  Garland  and  Weston  had  been  elected  by  the  rector 
and  not  by  the  parishioners.  It  was  also  stated  that  the  parish  books  from  1740 
to  1800,  in  which  vestry  meetings  were  entered,  made  no  mention  of  any  meeting 
for  the  election  of  a  sexton,  or  of  any  appointment  to  that  office,  although| 
during  that  period,  there  had  been  four  elections  of  sextons,  not  including  the 
last    Subjoined  to  the  last-mentioned  affidavits  was  a  notice  from  the  rector, 
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dated  in  October,  1835,  XDentioning  Garland's  death,  aaaerting  tbe  rector's  sole 
right  to  appoint  a  sexton,  and  warning  all  persons  not  to  interfere  with  it;  and 
it  appeared  that  this  notice,  as  well  as  the  refusal  of  the  senior  curate,  had  been 
communicated  to  the  parties  making  the  requisition,  when  tbe  charchwaideoB 
declined  to  call  a  meeting. 

Sir  W.  W,  FoUetty  with  whom  was  Crowdevy  now  showed  canse.  In  the  first 
place,  the  office  is  full,  and  therefore  a  mandamus  cannot  be  tbe  proper  coarse, 
riiord  D£NMAN,  C.  J.  Is  this  an  office  for  which  a  quo  warranto  would  lie?] 
The  claim  to  it  is  treated  by  the  ^applicants  as  a  matter  of  public  con-  rt^q^^-x 
oem.  If  this  were  a  corporate  office,  there  could  be  no  doubt  that,  the  I*  "^  -' 
office  being  full,  a  quo  warranto,  and  not  a  mandamus,  would  be  the  proper 
remedy.  [Lord  Denman,  C  J.  In  that  case,  if  the  office  were  full  by  an  ap- 
pointment clearly  made  without  any  authority  whatever,  a  mandamus  might  go; 
though,  generally,  the  plenarty  would  be  an  objection  to  the  proceeding  bj 
mandamus^]  Hex  v.  The  Mayor  of  Colchester,  2  T.  R.  259,  shows  the  rule 
adopted  on  that  subject.  A  mandamus  is  not  necessary  here.  A  parishioner 
may  try  the  validity  of  the  appointment  by  refusing  to  pay  the  fees.  And, 
further,  this  application  is  for  a  mandamus  to  the  minister  and  churchwardens 
to  call  a  vestry  for  the  purpose  of  an  election ;  the  requisition  being  made  in  tbe 
first  instance  to  the  churchwardens.  No  precedent  has  been  found  of  the  grant- 
ing of  such  an  application.  In  an  Anonymous  case  in  Strange,  2  Stra.  686,  a 
nftandamus  was  moved  for,  to  the  churchwardens  of  St.  Botolph,  Bishopsgate, 
commanding  them  to  call  a  vestry  in  Easter  week,  for  the  election  of  church- 
wardens ;  '<  but  the  Court  refused  it,  saying,  there  was  no  instance  of  such  a 
mandamus,  and  they  could  not  take  notice  who  had  a  right  to  call  the  vestry, 
and  consequently  did  not  know  to  whom  it  should  be  directed."  In  Rex  v.  Tbe 
Churchwardens  of  St.  Peter's  Thetford,  5  T.  R.  364,  a  motion  was  made  for  a 
mandamus  calling  upon  churchwardens  to  make  a  rate  for  repairs  of  a  parisb 
church ;  but  this  application  also  was  refused,  the  Court  saying  that  the  matter 
was  of  ecclesiastical  jurisdiction.  [Coleridge,  J.  Who  do  you  say  has  the 
power  of  convening  the  vestry  here  r]  Sir  John  Nicholl,  in  Dawe  v.  WilliamJ, 
2  Add.  Eoc.  Rep.  139,  says  that ''  vestries,  '''for  church  matters,  regularly  ^t^9r^ 
are  to  be  called  *  by  the  churchwardens  with  the  consent  of  the  minis-  >-  ''  -^ 
ter.' "  But,  in  fact,  there  is  nothing  here  to  show  who  woald  be  proper  persons 
to  convene  a  vestry  for  the  purpose  then-*  contemplated.  [Patxeson,  J.,  re- 
ferred to  Rex  v.  Wix,.2  B.  k  Ad.  197.]  In  that  case  1;he  mandamus  (to  elect 
churchwardens)  went  to  the  inhabitants  generally.  No  application  has  been 
made  here  to  the  minister  of  the  parish,  nor  have  the  cburch  wardens  been  called 
upon  to  act  in  concurrence  with  him.  The  only  requisition  has  been  to  tbe 
churchwardens  apart.  [Lord  Denman,  C.  J.  Is  not  it  sufficient  if  the  church- 
wardens have  refused,  and  the  parties  applying  bave  learnt  from  them  that  tbe 
minister  will  not  consent  ?]  The  meeting,  perhaps,  could  not  be  regularly  held 
without  tl)iB  minister's  consent;  but  it  is  not  shown  that  such  meeting  ought  to 
be  called  by  the  minister  and  churchwardens,  as  proposed. 

The  office  has  been  filled  by  the  rector;  and  no  person  has  proved  that  the 
right  of  appointment  is  in  any  one  else. 

Erh  and  Wighiman,  contr^,  were  then  called  upon  to  support  the  rule;  the 
Court  intimating  that  they  felt  no  doubt  of  there  having  been  a  sufficient  refusil 
to  ground  the  application. 

As  to  the  right  of  electing,  the  affidavits  on  the  other  side  have  not  prored 
that  it  is  in  the  minister.  [Lord  Denman,  C.  J.  It  lies  on  you  to  prove  thai 
it  is  in  the  parishioners.]  The  statements  in  support  of  the  rule  prove  this 
Bufficientlv.  (They  then  went  into  the  matter  of  the  affidavits.)  Timre  being, 
then,  '''a  mir  ground  laid  for  this  application,  it  should  be  shown  on  the  r#55g] 
other  side  that  there  is  some  other  mode  of  trying  the  question  than  by  ^ 
mandamus.  Rex  v,  Ramsden,  3  A.  &  E.  456,  and  the  authorities  oolleeted  in 
2  Selw.  N.  P.  Quo  Warranto,  L  II.,pp.  1166, 1170,  9th  ed.,  prove  that  a  quo 
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warranto  infonoation  would  not  lie.  As  to  thQ  suggested  course  of  refusing  the 
fees,  it  will  be  in  the  power  of  the  officer  to  delay  that  remedy  by  forbearing  to 
demand  them  of  the  adverse  parties  till  the  witnesses  who  speak  to  transactions 
of  very  remote  date  are  all  dead.  A  mandamus  has  been  issued  to  churchwardens 
to  restore  a  sexton.  He's  Case,  1  Ventr.  153 ;  there  is  no  difference  in  principle 
between  such  a  mandamus  and  a  mandamus  to  call  a  meeting  for  the  purpose  of 
electing.  The  Court  will  of  itself  take  notice  who  are  the  proper  parties  to  con- 
vene the  meeting ;  and  Dawe  v.  Williams,  2  Add.  Eoo.  Rep.  180,  and  Rex  v. 
The  Churchwardens  of  St.  Margaret  and  St.  John,  4  M.  &  S.  250,  show  that; 
in  this  respect,  the  present  application  is  not  erroneous. 

Lord  Denman,  C.  J.  Some  difficulties  have  been  raised  in  this  case,  which 
are  now  removed.  1  think  that  there  have  been  a  sufficient  demand  and  refusal 
to  justify  this  application ;  and  that,  where  the  parishioners,  or  a  considerable 
portion  of  them,  wish  a  vestry  to  be  called,  it  is  reasonable  that  a  mandamus,  if 
grantable,  should  be  directed  to  the  churchwardens,  and  not  to  the  inhabitants 
in  general.  Then,  is  this  a  case  in  which  a  mandamus  ought  to  go  ?  With 
respect  to  the  custom  alleged  in  support  of  the  rule,  that  the  parishioners 
P^eoQ-i  ""should  elect,  there  is  some  evidence,  though  not  strong,  that  at  the  last 
^  -^  election  such  a  custom  was  acted  upon.  Sut  on  this  occasion,  the  office 
is  full  by  appointment  of  that  person  who,  in  the  ordinary  course,  would  have 
the  power  of  appointing.  The  inhabitants  who  make  the  present  application 
think  the  proceeding  void.  I  own  that,  unless  there  were  a  very  strong  case  to 
show  that  it  was  so,  and  unless  there  were  no  other  remedy,  I  think  a  mandamus 
ought  not  to  go.  In  my  opinion  there  is  another  remedy.  Any  person  may  dis- 
pute the  right  to  the  office  by  refusing  to  pay  the  fees,  or  by  bringing  an  action 
against  the  officer  if  he  takes  them.  We  cannot  look  at  any  supposed  con- 
sideration which  may  render  it  politic  for  him  to  forego  his  fees ;  nor  can  we 
assume  that  he  will  hold  the  office  without  regard  to  the  emoluments.  I  think 
therefore  that  a  mandamus  ought  not  to  be  granted,  inasmuch  as  there  is  another 
remedy,  and  as  we  ought  not  .to  sanction  a  supposed  custom  interfering  with 
rights  usually  enjoyed,  unless  we  had  more  cogent  evidence  than  that  now 
before  us. 

Patteson,  J.  I  am  of  the  same  opinion.  I  cannot  at  present  find  any  re- 
ported case  in  which  a  mandamus  has  been  granted  to  elect,  where  the  office 
was  already  filled  by  a  void  election ;  but  I  am  sure,  from  my  recollection,  that  the 
practice  is  so,  if  the  Court  is  satisfied  of  the  election  being  void.^  In  Rex  v.  The 
Corporation  of  Bedford,  1  East,  79,  where  the  corporation  had  elected  a  Mayor  who 
r^^QOl  ^^^^^  °^^  attend  to  be  sworn  in,  because  *he  had  not  qualified,  the  Court 
I-  -^  ultimately  granted  a  mandamus  to  proceed  to  a  new  election ;  that, 
however,  was  after  much  doubt,  and  the  office  was  expressly  avoided  by  stat.  13 
Car.  2,  c.  1,  s.  12.  But  1  am  confident  that,  if  the  question  cannot  be  tried  by 
a  quo  warranto,  the  course  is/to  grant  a  mandamus  for  a  new  election,  where  the 
Court  is  satisfied  that  the  first  election  is  void.  Where  there  is  any  other  mode 
of  trying  the  right,  a  mandamus  ought  not  to  go.  Here,  primft  facie,  the  ap- 
pointment is  right,  being  made  by  the  rector,  who,  by  the  general  law,  is  the 
proper  person  to  make  it.  Strong  evidence  would  be  necessary  to  disprove  his 
authority.  There  is,  on  the  other  hand,  a  custom  alleged  for  the  parishioners 
to  elect ;  and  some  evidence,  not  conclusive,  but  amounting  to  a  primft  fictcie  casoi 
has  been  given,  to  show  that  the  last  election  was  by  them.  The  office,  however, 
is  now  full  by  the  rector's  appointment.  If  there  were  no  other  remedy,  I 
should  say  that  a  mandamus  ought  to  go ;  but  there  is  such  a  remedy,  by  refusing 
the  fees,  or  bringing  an  action  for  money  had  and  received  if  they  are  taken.  It 
cannot  be  supposed  that  the  sexton  will  go  on  for  five  or  six  years  refusing  his 
fees,  to  prevent  a  trial  of  the  right ;  at  least  the  probability  of  it  is  not  one 
which  we  can  enter  into.     The  rule  must  therefore  be  discharged. 

I  It  seems  to  have  been  so  understood,  in  Rex  v.  The  Churchwardens  of  St.  Panoras,  1 
A.  &  £.  80 ;  and  see  there  the  Judgmants  of  PAaxi,  J.,  p.  lUO,  and  of  Pattbsos,  J.,  p. 
102. 
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WniLiAMS,  J.  The  evidence  in  support  of  the  rule  is  not  snffieient  to  war- 
rant us  in  granting  a  mandamus,  there  being  another  remedy.  We  most  sup- 
pose that  the  sexton  will  endeavor  to  recover  his  fees.  His  forbearing  to  do  so 
until  the  evidence  against  his  title  shall  be  extinguished,  is  a  contingency  which 
we  cannot  take  into  consideration. 

^Coleridge,  J.  I  will  assume,  for  the  purpose  of  this  decision,  that  mm-i 
a  mandamus  would  lie  in  this  present  case,  and  that  a  quo  warranto  *■  ^ 
would  not ;  it  is  unnecessary  to  decide  either  point.  Still  I  think  that  no  man- 
damus ought  to  go.  Here  is  an  appointment  by  a  person  in  whom,  primi  facie, 
the  right  is  to  appoint.  The  affidavits  in  support  of  the  rule  do  indeed  bring 
that  right  into  question  in  some  degree,  but  the  balance  is  rather  in  its  &vor ; 
and  I  should  expect  to  see  the  balance  very  strongly  the  other  way  before  I 
granted  a  mandamus,  if  there  were  another  remedy ;  and  here  there  is  another. 
That  the  sexton  should  refuse  his  fees,  as  has  been  suggested,  is  a  state  of  things 
which  we  cannot  take  into  our  contemplation.  If  the  parishioners  think  that 
the  right  is  in  them,  it  is  probable  that  something  will  soon  occur  to  raise  the 
questioD.  Rule  discharged. 


HART  V.  MARSH,  Clerk.    Nov.  10. 

The  consistory  court  of  Hereford,  upon  articles  exhibited  against  a  beneficed  clerk,  fvo- 
nounced  sentence,  declaring  that  the  said  articles  were  for  the  most  part  sufBeientl/ 
and  fully  proved,  and  suspended  him  for  three  years.  After  sentence,  a  rale  for  s 
prohibition  was  obtained,  on  the  suggestion  that  some  of  the  articles  eontuneddurges 
cogniiable  in  courts  of  common  law ;  but  it  was  not  denied  that  others  were  of  eccle- 
siastical oogDizance: 

Held  that,  after  this  sentence,  it  must  be  presumed  that  the  ecclesiastical  court  had  pro- 
ceeded upon  such  matters  as  were  within  its  cognizance ;  and  the  rule  was  dischar^ 

R.  y.  RiOHABDS  obtained  a  rule,  in  last  Hilary  term,  calling  upon  the 
plaintiff,  and  Charles  Taylor,  D.D.,  the  vicar  general  and  official  principal  of 
the  Consistory  Court  of  Hereford,  and  Sir  HerWt  Jenner,  LL.  D.,  official  prin- 
cipal of  the  Arches  Court  of  Canterbury,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  the  Consistory  Court  of  Hereford,  and  to  the  Arohes  Court 
of  Canterbury,  to  prohibit  the  *said  Courts  from  further  proceeding  in  1^5921 
the  suit  between  the  parties.  ^ 

The  suit,  in  the  Consistory  Court,  was  promoted  by  Robert  Hart  agtinst  the 
Rev.  O.  W.  Marsh,  the  rector  of  a  parish  in  the  diocese  of  Hereford,  of  which 
Hart  was  a  parishioner  and  churchwarden.  In  the  introduction  to  the  irticles, 
the  articles,  charges,  interrogatories^  &o.,  were  stated  to  be  '^  touching  and  con- 
cerning the  lawful  correction  and  reformation  of  your  manners  and  excesses,  and 
more  especially  for  incontinence,  profane  swearing,  Ifeid  cursing,"  &c.,  stating  the 
general  charges  which  are  set  out  in  the  articles  following,  but  without  partica- 
fars  of  the  offences.  The  contents  of  the  articles,  so  far  as  it  is  material  to  ex- 
tract them,  were  as  follows : — 

1.  That  by  the  ecclesiastical  laws,  customs,  and  constitutions  of  the  church  of 
England,  all  clerks  and  ministers  in  holy  orders  are  particularly  enjoined  and 
required  to  be  grave,  decent,  reverend,  and  orderly  in  their  general  deportment 
and  behavior  in  every  respect,  and  to  abstain  from  fornication  or  incontinence, 
profaneness,  drunkenness,  lewdness,  assaultings,  quarrellings,  fightings,  profligacy, 
or  any  other  excess  whatsoever,  and  from  being  guilty  of  any  indecency  them- 
selves, or  encouraging  the  same  in  others ;  and,  furthermore,  they  are  enjoined 
and  required  to  attain  from  resorting  to  any  taverns  or  alehouses,  and  not  to 
give  themselves  to  any  base  or  servile  labor,  nor  to  drinking  or  riot ;  not  to  he 
absent  from  their  benefices  without  supplying  curates  that  are  sufficient  and 
licensed  preachers ;  and,  also,  are  enjoined  and  required  to  visit  the  sick,  and  to 
instruct  and  comfort  them  in  their  distress,  and  not  to  forsake  their  calling  and 
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1^5931  ^^  themselves  in  the  ^coarse  of  their  lives  as  laymen ;  bat  that,  on  the 
^  ^  contrary,  they  are  enjoined  at  all  convenient  times  to  hear  or  read  some 
of  the  Holy  Scriptures,  or  to  occupy  themselves  with  some  other  honest  study 
or  exercise,  always  doing  the  things  which  shall  appertain  to  honesty,  and  en- 
deavoring to  profit  the  church  of  Ood,  bearing  in  mind  that  they  ought  to  excel 
all  others  in  purity  of  life,  and  to  be  examples  to  other  people,  under  pain  of 
deprivation  of  their  ecclesiastical  benefices,  suspension  from  the  exercise  of  their 
clerical  functions,  or  such  other  ecclesiastical  punishment  or  censure  as  the  exi- 
gency of  the  case  and  the  law  thereupon  may  require  and  authorize,  according 
to  the  nature  and  quality  of  their  offences. 

2.  That  the  defendant  was  in  holy  orders,  and  rector  of  the  parish,  in  the 
diocese. 

4.  That  the  defendant  was  guilty  of  incontinence,  with  a  person  named  in  the 
artiele,  and  at  times  and  places  specified :  and  circumstances  in  corroboration 
were  stated. 

6.  That  the  defendant  had  addicted  himself  to  excessive  drinking,  and  had 
frequented  alehouses  for  the  purpose  of  drinking,  had  been  guilty  of  profane 
carsiDg  and  swearing,  of  quarrelling  and  figllking,  bad  assaulted  and  sworn  at 
many  of  his  parishioners,  and  had  made  use  of  much  profane  language  and  many 
oaths. 

7.  That,  at  a  time  and  place  specified,  the  defendant  was  much  intoxicated, 
and  then  insulted,  assaulted  and  struck  R.  O.,  challenged  him  to  fight,  and 
cursed  and  swore  at  him.  8,  9,  10,  11.  Charges  of  drunkenness,  frequenting 
alehouses,  swearing,  fighting,  challenging  to  fight,  &c.,  the  times,  places,  and 
circumstances  beine  specified. 

13.  That,  <<in  the  years  1819,  1820,  and  1821,  or  in  three,  two,  or  one,  of 
r*^941  ^^^^  J^^f  J^^  carried  on  the  '''trade  and  business  of  a  maltster,  in, " 
I-  ^  &c.,  ''and  that  you  thereby  wilfully  gave  yourself  up  to  base  and  servile 
labor,"  &c. 

14.  That,  at  the  same  time,  ''  you  also  carried  on  the  trade  or  business  of  a 
flannel  manufacturer,  at"  &c. ;  ''and  that  you  also  bought  and  sold  wool  for 
profit  and  gain,  and  thereby  exercised  yourself  in  the  course  of  your  life  as  a 
layman ;"  £c. 

15.  That,  at  the  same  time,  "and  for  several  years  previous  thereto,  you  un- 
lawfully occupied  a  large  farm,  consisting  of  200  acres  and  upwards,  and  tilled 
and  cultivated  the  lands  and  grounds  thereof,  without  any  leave  or  permission 
from  the  Bishop  of  Hereford  tor  the  time  being,  or  any  other  lawful  authority; 
and  that,  during  the  time  mentioned  in  the  two  next  preceding  articles,  you  con- 
tinued to  cultivate  the  said  farm,  and  to  carry  on  the  said  two  several  trades  or 
businesses  at  one  and  the  same  period  of  time;  and  you  were  in  the  habit  of  at- 
tending fairs,  markets,  and  towns,  and  other  places,  for  the  purpose  of  buying 
and  selling  live  and  dead  stock,  goods,  wares,  and  merchandise,  in  your  respec- 
tive businesses,  trades,  or  characters,  of  husbandman,  maltster,  wool-dealer,  and 
flannel  manufacturer ;  thereby  forsaking  and  neglecting  your  sacred  duties  of  a 
priest  or  minister,  and  using  yourself  in  the  course  of  your  life  as  a  layman ;"  &c. 

16.  That,  "  in  or  about  the  year  1823,  you  were  arrested  and  placed  in  prison; 
and  that  you  remained  there  for  the  space  of  about  six  years;  and  that,  by  rea- 
son of  your  carrying  on  the  several  trades  in  the  first,  second,  and  third  last  pre- 
ceding articles,  or  one  of  them,  mentioned  and  stated,  and  of  your  having  exer- 
r*')^^!  ^'^^  yourself  in  the  course  of  your  life  as  a  layman,  *and  of  your  having 
I-  ^  forsaken  and  neglected  your  sacred  duties  of  a  priest  or  minister,  you 
were  found  and  declared  to  be  a  dealer  and  chapman,  and  to  have  committed  an 
act  of  bankruptcy,  by  the  commissioners  named  in  a  certain  commission  of  bank- 
ruptcy," &c.  The  article  further  stated  that,  bv  reason  of  such  imprisonment 
and  bankruptcy,  great  inconvenience  and  injury  had  been  experienced  by  several 
of  the  parishioners,  and  particularly  by  the  promoter  in  this  cause,  Robert  Hart, 
and  M.  H.^  and  R.  H.;  and  that,  by  reason  of  Marsh's  unlawfully  exercising 
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the  trades  aforesaid,  he  was  the  less  able  to  'attend  his  spiritaal  and  ministeml 
duties,  and  greatly  neglected  the  same,  &c. 

17.  Charged  omissioDs  to  do  datj,  and  absence  from  his  benefice  without  letTe, 
and  without  providing  a  sufficient  curate. 

18,  and  19.  Charged  with  applying  the  churchyard  to  improper  and  indecent 
purposes ;  and,  on  some  occasions,  during  divine  service. 

20.  Stated  that,  by  reason  of  the  immorality  of  the  defendant's  conduct  in 
the  preceding  articles,  he  had  given  great  offence  to  the  parishioners,  and  the  con- 
gregation had  diminished. 

21.  '<  That  for  your  said  incontinence,  profane  cursing  and  swearing,  indecent 
conversation,  drunkenness,  rioting,  and  immorality,  for  your  lewd  and  profligate 
life  and  conversation,  for  the  profane  usage  of  the  churchyard,  for  resorting  to 
taverns  and  alehouses  to  drink  and  indulge  yourself  in  loose  and  idle  conversa- 
tion, for  the  total  omission  and  neglect  of  divine  service  on  divers  Sundays  and 
Christmas  days,  for  absenting  yourself  from  your  benefice  without  leave  of  yoor 
ordinary  for  the  time  being  for  that  purpose  first  had  and  ^obtained,  and  r^^ggi 
without  supplying  your  benefice  with  a  curate  that  was  a  sufficient  and  ^  -* 
licensed  preacher,  for  neglecting  A  visit  the  sick,  for  your  giving  yourself  np  to 
base  and  servile  labor,  and  forsaking  the  sacred  calling  of  a  minister,  and  using 
yourself  in  the  course  of  your  life  as  a  layman,  and  depasturing  cattle  and  taming 
out  swine  into  the  churchyard,"  &c.,  "  and  for  your  other  vices,  immoralities,  and 
excesses,  you  ought  to  be  canonically  punished  and  corrected,"  Ac. 

22.  That,  by  stat.  5  &  6  Ed.  6,  o.  4,  it  was  enacted,  sect  1,  "  that,  if  any 
person  whatsoever,  shall  at  any  time  after  the  1st  day  of  May  next  coming,  by 
words  only,  quarrel,  chide  or  brawl  in  any  church  or  churchyard,  that  then  it 
shall  and  may  be  lawful  unto  the  ordinary  of  the  place  where  the  same  offence 
shall  be  done,  and  proved  by  two  lawful  witnesses,  to  suspend  every  person  so 
ofiending;  that  is  to  say,  if  he  be  a  layman,  ab  tngressu  ecclesiae,  and  if  he  be  a 
clerk,  from  the  ministration  of  his  office,  for  so  long  time  as  the  said  ordinary 
shall  by  his  discretion  think  meet  and  convenient,"  &c. 

23.  That,  at  specified  times  and  places,  the  defendant  had  taken  a  part  in  riot 
and  fighting,  and  encouraged  fights  between  persons  named. 

24.  25.  That  he  had  cursed,  sworn,  brawled,  &c.,  in  the  churchyard  (stating 
particulars  as  to  time,  person,  &c.),  and  that  he  had  thereby  incurred  the  penalty 
of  Stat.  5  &  6  Ed.  6,  c.  4. 

28.  That  all  the  premises  were  true,  public,  &c. ;  of  which  legal  proof  being 
made  to  us  the  Judges  aforesaid,  and  to  this  Court,  we  will  that  you  be  not  only 
duly  corrected,  according  to  the  force,  &o.,  of  the  statute  hereinbefore  mentioned, 
and  the  exigency  of  the  '''law,  but  also  that  you  be  duly  and  canonically  p»59*i 
punished  and  corrected  according  to  the  exigency,  &c. ;  and  also  be  con-  *-  ''' 
demned  in  the  costs,  &c. 

These  articles  were  admitted  by  the  consent  of  the  defendant,  and  entered  as 
admitted  with  such  consent. 

The  introductory  part  of  the  sentence  set  out  that  the  vicar-general  and  official 
principal  had  heard,  &c.,  a  certain  cause,  &c.,  against  the  Rev.  G.  W.  Marsh,  clerk, 
rector,  &c.,  for  incontinence,  for  profane  cursing  and  swearing,  &c.  (setting  ont 
the  offences  charged,  in  general  terms,  but  not  specifying  the  circumstances), 
and  for  neglect  of  his  ministerial  duty,  as  well  by  his  carrying  on  of  divers  trades 
and  businesses  at  one  and  the  same  time  for  a  long  period  together,  as  also  for 
unlawfully  carrying  on  and  exercising  the  trades  or  businesses  of  a  dealer  in  com, 
and  buying  and  selling  the  same  for  profit,  of  a  maltster,  of  a  wool-dealer,  and 
also  of  a  flannel  manufacturer,  and  for  farming  and  cultivating  a  farm  consisting, 
&c.,  without  any  leave,  &c.,  and  for  his  attending  fairs,  markets,  and  towns,  and 
other  places,  for  the  purpose  of  buying  and  selling  live  and  dead  stock,  goods, 
wares,  and  merchandise,  as  otherwise,  and  for  relinquishing  and  forsaking  the 
sacred  calling  of  a  minister,  and  using  himself  in  the  course  of  his  life  as  a  layman, 
&c. ;   as  in  t£e  articles  given  and  admitted  in  this  cause  are  exhibited,  &c.  The 
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adjudicaUoD  proceeded  as  follows.  '^  Forasmuoh  as  the  heads,  positions,  articles, 
charges/'  &c.,  ^'  we  have  found,  and  it  doth  evidently  appear  to  us  are,  for  the 
most  part  sufficiently  and  in  truth  fully  proved  and  founded,  we,''  &c.,  ''  pro- 
nounce, decree,  and  declare,  that  the  said  articles,  &c.,  ''are  for  the  most  part 
["^5981  ^^^^^®°^^J  ^^^  ^u^^J  proved  and  substantiated :  and  that  the  Eev.  I'O. 
L  -•  W.  Marsh,  clerk,  rector  of,"  Ac.,  "be  suspended  for  the  space  of  three 
years,  to  commence,  &o.,  ''from  discharging  all  functions  of  his  clerical  office, 
and  the  execution  thereof;  viz.  from  preaching,"  &c.,  "  in  the  said  parish  church 
and  elsewhere  within  the  diocese  of  Hereford,  and  from>^ll  profits,"  &c.  The  de- 
fendant was  also  condemned  in  the  coats,  &c. 

The  defendant  appealed  to  the  Arches  Court  of  Canterbury. 

Maule  and  Cleasby  now  showed  cause.  After  sentence,  the  Court  will  not  in- 
terfere unless  the  Ecclesiastical  Court  has  manifestly  proceeded  upon  matters  not 
within  its  cognizance ;  Carslake  v.  Mapledoram,  2  T.  R.  473.  Now  here  the 
object  of  the  suit,  as  appears  by  the  first  article,  and  by  the  sentence,  is  solely 
deprivation  under  the  canons.  A  court  of  common  law  cannot  enter  into  the 
question  of  deprivation :  therefore,  it  is  immaterial  whether  or  not  any  or  all  of 
the  articles  charge  matters  of  which  the  ordinary  courts  of  law  take  cognizance 
fur  the  purposes  of  criminal  jurisdiction  '^  Slater  v,  Smalebrooke,  1  Sid.  217  ] 
Townsend  v.  Thorpe,  2  Ld.  Raym.  1507;  Free  v,  Burgoyne,  5  B.  &  C.  400; 
S.  C.  on  appeal,  2  Bligh.  N.  S.  65.  Further,  as  to  several  charges,  such  as  that 
of  incontinence,  it  will  be  allowed  that  the  Ecclesiastical  Court  has  exclusive  ju- 
risdiction :  and,  therefore,  even  if  that  Court  could  proceed  only  on  these,  yet,  as 
the  sentence  is  not  professedly  grounded  on  all,  this  Court  after  sentence  will  pre- 
1^5991  ^^™®  ^^^^  those  charges  only  were  proceeded  *on  which  are  within  the 
■-  ^  jurisdiction.  Objections  will  be  made  to  the  articles  charging  the  de- 
fendant with  trading.  It  is  true  that,  by  stat.  21  H.  8,  c.  13,  s.  5,  penalties  are 
imposed  on  spiritual  persons  for  trading  in  corn  or  any  manner  of  victual  or  mer- 
chandise :  that  enactment  was  repealed  by  stat.  57  G.  3,  c.  99,  s.  1,  which  act, 
however,  by  sect  3,  imposes  a  penalty  on  any  beneficed  spiritual  person,  who  shall 
«  engage  in  or  carry  on  any  trade  or  dealing  for  gain  or  profit,  or  deal  in  any  goods, 
wares,  er  merchandise,  by  buying  and  selling,"  &c.  But  these  statutes  do  not 
inflict  deprivation ;  and,  therefore,  they  cannot  be  construed  to  take  away  the  ju- 
risdiction of  the  canon  law  as  to  that.  Indeed,  sect.  83  of  the  last-mentioned 
statute  enacts  that  nothing  in  the  act  contained  shall  affect  the  jurisdiction  be* 
longing  to  any  Archbishop  or  Bishop,  by  virtue  of  any  statute,  canon,  usage,  or 
otherwise.  Now  thero  is  a  canonical  prohibition,  that  ecclesiastical  persons  "  shall 
not  ffive  themselves  to  any  base  or  servile  labor."  1  Gibson's  Codex,  163,  tit. 
vii.  ch.  3  (canons,  1603,  Ixxv.)  And  the  conclusion  of  the  13th  article  is, ''  that 
you  thereby  wilfully  gave  yourself  up  to  base  and  servile  labor."  The  preceding 
part  of  the  article  is  merely  a  description  of  the  particular  act  which  brings  the 
rector  within  the  canon.  So  the  fourteenth  article  concludes,  "and  thereby 
exercised  yourself  in  the  course  of  your  life  as  a  layman."  Now,  by  canon, 
"  no  man  being  admitted  a  deacon  or  minister,  shall "  "  use  himself  in  the 
coorse  of  his  life  as  a  layman."  1  Gibson's  Codex,  163,  tit.  vii.  ch.  3  (canons, 
1603.  Ixxvi.)  The  fifteenth  article  concludes  like  the  fourteenth.  So  the  sixteenth 
concludes  with  a  charffe  of  inability  to  attend  spiritual  and  ministerial  duties, 
r*6001  ^^^  "^gross  neglect  of  the  same.  The  gist  of  each  article  is  an  offence 
^  ^  rendering  the  rector  liable  to  deprivation  by  the  spiritual  Court.  [Lo^ 
Denman,  C.  J.  They  are  so  framed :  but  they  state  the  act  by  which  the  offence 
is  supposed  to  be  committed ;  so  that,  "  thereby,"  and  what  follows,  might  be 
struck  out.]  Whether  a  particular  act  be,  or  be  not,  an  offence  within  the  canon, 
is  peculiarly  a  question  for  the  Ecclesiastical  Court.  The  first  article  is  in  fact 
a  transcript  from  different  canons :  and  the  twenty-first  article  enumerates  the 
offences  in  general  terms,  not  specifying  the  particular  act.     "  If  the  spiritual 

^  See  Searle's  Case,  and  Searle  v.  Williams,  Hob.  121, 228  (6th  ed.),  S.  C.  Cro.  Jao.  480. 
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Court  do  not  proceed  wholly  on  their  own  canons,  they  shall  not  he  at  all  con- 
trolled by  the  common  law  (unless  they  act  in  derogation  from  it,  as  by  qaes- 
tloning  a  matter  not  triable  before  them,  as  the  bounds  of  a  parish,  or  the  like); 
for  they  shall  bo  presumed  to  be  the  best  judges  of  their  own  laws :  and  there- 
fore in  such  case,  if  a  person  is  aggrieved,  his  proper  remedy  is  not  by  prohibi- 
tion, but  by  appeal."  3  Bum.  Ecc.  L.  Prohibition,  2  (p.  219,  8th  ed.).  If 
any  objection  he  taken  to  the  form  of  the  sentence  (which,  however,  is  the  nsiul 
one),  that  is  matter  of  practice,  and  can  be  discussed  only  in  the  spiritual  Coort 
See  Ex  parte  Smyth,  3  A.  &  E.  724,  upon  appeal.  Further,  it  appears,  by  affi- 
davit, that  the  defendant  has  consented  to  the  articles,  and  an  inquiry  has  been 
had  on  the  merits :  therefore,  he  cannot  now  object  to  them. 

R.  7.  RichardSf  contr^.  The  application  for  prohibition  is  never  too  Ute,  if 
it  be  pro  de/eciu  jurisdictionts ;  Offley  v.  Whitehall,  Bunb.  17;  Lemaa  v. 
Gk)ulty,  3  T.  R.  3.  Now  the  '^'sentence  refers  generally  to  all  the  charges.  r^gQn 
Some  of  these  are  not  of  ecclesiastical  cognizance,  but  of  that  of  the  *-  ^ 
common  law.  Thus  the  exercise  of  the  trades  specified  is  prohibited  by  statate, 
as  admitted  on  the  other  side.  So  challenging  to  fight,  as  in  the  ninth  article, 
is  an  indictable  offence.  It  is  said  that  the  object  of  this  proceeding  is  merely 
deprivation ;  but  the  Ecclesiastical  Courts  are  not  warranted  in  drawing  to  them- 
selves cognizance  of  a  matter  cognizable  by  the  common  law,  merely  by  affixing 
to  it  the  penalty  of  deprivation.  It  is  admitted  that  they  cannot  try  the  bonnda 
of  a  parish  :  could  they  obtain  cognizance  of  such  a  question  by  discharging  a 
beneficed  clergyman,  who  should  contest  it,  with  thereby  violating  some  canon, 
and  so  subject  him  to  deprivation,  and  then  insist  that  they  are  to  judge  whether 
it  be  a  violation  of  the  canon  or  not?  Then,  if  there  be  want  of  jurisdiction 
as  to  any  of  the  charges,  the  sentence,  which  leaves  it  uncertain  on  which 
charges  it  proceeds,  is  bad ;  and  no  jurisdiction  certainly  appears. 

Lord  Den  MAN,  C.  J.  Supposing  some  of  the  charges  to  be  insufficient,  as 
those  of  trading  as  a  maltster,  and  as  a  flannel  manufacturer,  still  there  are  sereral 
other  charges ;  and  the  Ecclesiastical  Court  finds  them  for  the  most  part  proved. 
To  get  rid  of  the  sentence  of  that  Court,  it  is  necessary  to  show  that  it  has  ad- 
judged on  matters  which  are  in  the  proper  jurisdiction  of  the  Courts  of  common 
law.  That  we  cannot  find  in  the  present  case.  It  is  clear  that  the  Ecclesiastical 
Court  had  jurisdiction  over  some  of  the  matters  charged :  only  it  is  said  that  there 
are  also  some  as  to  which  objections  might  be  taken  to  the  jnriadiction.  It  is 
quite  consistent  "^with  the  sentence  that  the  Ecclesiastical  Court  may  rt^2] 
have  acquitted  on  these.  To  set  aside  the  proceedings  after  sentence,  '- 
it  should  be  shown  that  the  Court  has  clearlv  exercised  a  jariadiction  which  it 
did  not  possess ;  and  that  is  certainly  not  made  out. 

Patteson,  J.  It  is  laid  down  by  several  authorities,  and  not  denied  now, 
that,  after  sentence,  unless  the  want  of  jurisdiction  be  manifest,  this  Court  will 
not  interfere.  Supposing  some  of  these  articles  to  be  founded  on  charges  not 
within  the  cognizance  of  the  Ecclesiastical  Court,  that  misht  have  been  shown 
before  sentence.  By  the  sentence,  the  onus  is  shifted ;  and  the  party  objecting 
has  to  show  that  the  Ecclesiastical  Court  proceeded  on  the  objectionable  articles. 
There  is  no  affidavit  to  (hat  effect ;  so  that  the  matter  rests  in  uncertainty. 

CoLERiDQE,  J.J  concurred.*  Rule  discharged  with  costs. 

1  Williams,  J.,  was  absent. 


*The  KING  V.  The  Churchwardens  of  the  Parish  of  ST.  MICHAEL'S, 
PEMBROKE.     November  10. 

Church  wardens,  under  stat.  59  G.  8,  c.  184,  s.  40,  borrowed  lOOOi.  from  M.,  apon  the 
credit  of  the  church-rates,  agreeing  with  M.  that  the  sum  should  not  be  called  in  tor 
twenty  years,  unless  the  churchwardens  should  be  desirous  of  paying  off  the  same  at 
any  time  before,  or  as  soon  as  a  sufficient  sum  should  be  raised  by  the  rates,  or  othei^ 
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wise ;  and  that,  in  the  mean  time,  M.  should  receive  interest  at  6  per  cent  Some 
years  after  the  agreement,  and  before  the  expiration  of  the  twenty  years,  interest 
being  in  arrear,  and  no  instalments  of  principal  having  been  paid,  nor  any  money 
raised  to  provide  for  liquidating  the  principal,  this  Court,  on  the  application  of  M., 
granted  a  mandamus,  calling  on  the  churchwardens  to  raise  by  rates  a  sum  for  the 
payment  of  the  interest  due,  and  to  pay  the  same  to  M. ;  and  aiso  to  raise  by  a  rate 
a  sum  equal  to  the  amount  of  the  yearly  interest  of  the  1000/.,  to  be  computed  from 
the  time  of  the  borrowing,  for  providing  a  ftmd  to  pay  the  1000/.  But  the  Court  re- 
fused to  order  any  payment  to  be  made  to  M.  by  way  of  instalment  on  the  1000/. 

At  a  vestry  of  the  parish  of  St.  Michael,  Pembroke,  held  15th  July,  1880, 
the  churchwardens  were  authorized  to  raise  and  borrow  a  sum  not  exceeding 
1000/.  for  enlarging  and  improving  the  parish  church,  to  be  repaid  with  interest 
at  such  times,  and  in  such  manner,  and  by  such  instalments,  as  should  be 
settled  by  the  churchwardens,  and  ^o  be  charged  on  the  church-rates.  The 
requisite  consents  were  given.  Ann  Morgan  advanced  1000/.  to  the  church- 
wardens, receiving  as  security  an  indenture,  dated  20th  September,  1880,  under 
the  hands  and  seius  of  the  then  churchwardens,  the  said  churchwardens  being 
parties  thereto  of  the  first  part,  and  Ann  Morgan  of  the  second  part.  The  in- 
denture recited  stat.  59  G.  8,  c.  184,  s.  40  ',*  that  the  patron,  ordinary,  and 
r*6041  ^°^^™^^°^  ^^^  ^consented  in  ?rriting  to  the  alteration,  and  that  there 
L  ^  had  been  no  dissent  by  persons  authorized  to  dissent ;  ''  and  whereas  the 
said  Ann  Morgan  has  agreed  to  advance  the  sum  of  1000/.  on  the  credit  of  the 
said  rates,  and  it  has  been  agreed  that  the  said  sum  shall  not  be  called  in  and 
paid  off  before  the  expiration  of  twenty  years  from  the  day  of  the  date  of  these 
presents,  unless  the  said  churchwardens  shall  be  desirous  of  paying  off  the  same 
at  any  time  before,  or  as  soon  as  a  sufficient  sum  shall  be  raised  by  means  of 
the  said  rates  or  otherwise,  and  that  in  the  mean  time  she  the  said  Ann  Morgan 
shall  receive  interest  for  the  said  sum  of  1000/.  after  the  rate  of  five  per  cent, 
per  annum  :"  it  was  then  witnessed  that,  in  consideration  of  the  sum  of  1000/. 
then  acknowledged  to  be  advanced  by  A.  M.,  the  churchwardens  charged  and 
made  liable  the  church-rates  with  the  repayment  of  the  principal  with  interest 
at  five  per  cent.,  to  be  paid  every  20th  of  September,  "  in  the  mean  time,  and 
until  the  said  principal  sum  shall  be  repaid ; "  and  assigned  the  rates  so  charged 
to  A.  M.,  her  executors,  &c.,  habendum,  ''from  the  day  of  the  date  thereof  until 
the  said  sum  of  1000/.  and  the  interest  thereof  at  the  rate  aforesaid,  shall  be 
r^gQr -1  fully  paid  and  satisfied :  **  ''  with  *such  powers  of  raising  and  collecting 
*-  ^  for  the  purpose  as  the  churchwardens  possess  by  act  of  parliament."  On 
the  16th  of  January,  1886,  there  was  due  to  Ann  Morgan  interest  from  the  20th 
of  September,  1884 ;  and  she  had  received  no  instalment  of  the  principal.  She 
had  often  applied  to  the  churchwardens  to  raise  by  the  church-rates  sufficient 
money  for  payment  of  the  interest,  and  for  the  yearly  and  -  gradual  liquida- 
tion of  the  principal,  or  to  raise  a  fund  for  the  ultimate  liquidation  of  it;  but 
no  rate  for  any  of  these  purposes  had  been  made.     On  affidavits  of  these  fac)8 

*  Which  enaots,  **that  when  any  parish  shall  be  desirons  of  extending  and  increasing 
the  accommodation  in  the  parish  church,  and  it  shall  be  found  necessary  or  expedient 
to  that  end  to  take  down  the  existing  church  and  to  rebuild  the  same  on  the  same  site, 
or  on  a  more  convenient  site,  and  it  shall  and  may  be  lawful  for  the  churchwardens  of 
any  such  parish,  with  the  consent  of  the  vestry,  or  persons  possessing  the  powers  of 
vestry,  and  with  the  consent  also  of  the  ordinary,  patron,  incumbent,  and  lay  impro- 
priator, if  any  such  there  be,  to  take  down  such  existing  church,  and  to  rebuild  the  same 
upon  the  same  or  upon  a  new  site ;  and  the  said  churchwardens  are  hereby  authorized 
and  empowered  to  borrow  and  raise,  upon  the  credit  of  the  church-rates,  or  any  rates 
made  under  the  said  recited  act  or  this  act,  of  any  such  parish,  such  sum  or  sums  of 
money  as  shall  be  necessary  for  defraying  the  expense  or  any  part  of  the  expense  of  the 
taking  down  and  rebuilding  such  church,  and  to  make  rates  for  the  payment  of  the 
interest  of  such  sum  or  sums  of  money  so  to  be  borrowed  and  raised,  and  for  providing 
a  fund,  of  not  less  than  the  amount  of  the  interest  of  the  sum  advanced,  for  the  re- 
payment of  the  principal  thereof,  or  for  repaying  such  principal  in  such  manner, 
uid  at  such  times  and  in  such  proportions  as  shaU  be  agreed  upon  with  the  persons 
advancing  any  such  money." 
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by  Ann  Morgan,  a  rale  was  obtained  in  Hilary  term  last,  calling  on  the  cliiircb- 
wardens  to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to 
pay  to  A.  M.  the  instalments  of  the  1000^.  which  had  become  due,  and  also  the 
arrears  of  interest  due  thereon,  or  to  raise  by  a  rate  a  sufficient  sum  to  paj,  as 
well  the  instalments  as  the  arrears  of  interest,  and  to  pay  the  sum  so  raised  to 
Ann  Morgan. 

The  affidavits  in  answer  stated  that  part  of  the  interest  claimed  was  satisfiei 

Maule  now  showed  cause.  No  instalments  of  the  principal  are  payable.  Bj 
the  agreement,  the  sum  is  not  to  be  paid  for  twenty  years  from  the  date  of  the 
indenture,  unless  the  churchwardens  choose,  before,  or  as  soon  as  a  sufficient 
sum  is  raised,  to  pay  it  off.  Sect.  40  of  stat.  59  G.  3,  c.  134,  fixes  no  time  for 
the  repayment,  bat  leaves  that  to  the  agreement  of  the  parties.  It  is  trae  that 
the  churchwardens  are  authorized  and  empowered  to  make  rates  for  paying  the 
interest,  and  for  providing  a  fund  of  not  less  than  the  amount  of  the  interest, 
for  repaying  the  principal,  or  for  repaying  the  principal  in  such  manner  as  the 
parties  *shall  agree.  That  cannot  make  it  compulsory  on  them  to  pay  r*gAgi 
the  money,  or  any  part  of  it,  to  the  lender,  who  has  agreed  not  to  call  it  ^  ^ 
in  for  twenty  years.  But,  if  the  fund  so  raised  is  not  to  be  immediately  applied 
to  the  repayment  of  the  lender,  neither  can  it  be  meant  that,  in  a  case  like  this, 
the  churchwardens,  besides  paying  the  annual  interest,  shall  be  bound  to  lay  by 
a  sum  equal  to  the  interest  annually.  If  50/.  were  raised  and  laid  by  every 
year  till  the  twenty  years  expired,  this,  accumulating  with  merely  simple  in- 
terest, would,  at  the  end  of  the  time,  exceed  the  principal  debt  by  the  amonnfc 
of  the  whole  interest  upon  the  annual  reservations.  The  word  ''  annual''  is  not 
used  in  the  section. 

Sir  W,  W.  Follettf  oontr^.  An  annual  reservation  of  a  sum  equal  to  the  in- 
terest will  exactly  satisfy  the  debt  at  the  end  of  the  twenty  years ;  and  it  wu 
probably  with  a  view  to  this  that  the  parties  fixed  that  period  for  the  final  liqui- 
dation of  the  debt.  The  object  of  the  statute  was  to  distribute  the  burden  of 
repayment  equally  over  a  certain  period;  and,  if  the  lender  bad  waited  till  the 
period  had  expired,  her  application  for  a  rate  to  repay  the  whole  would  bare 
been  answered  by  the  argument  that  she  ought  to  have  taken  care  that  the  fands 
were  raised  from  time  to  time,  according  to  the  statute.  The  sum  therefore 
ought  to  be  raised  now,  and  paid:  if  the  lender  be  debarred  from  claiming  this, 
by  the  agreement,  she  has  at  least  a  right  to  insist  that  it  shall  be  laid  by  for 
her  final  repayment.  But,  in  fact,  the  agreement  seems  merely  framed  witb 
the  view  of  allowing  the  parish  the  full  benefit  of  the  statute  (which  directs 
that  a  sum  not  less  than  the  interest  shall  *be  raised),  as  to  time :  so  that  r«^yi 
now  the  lender  oan  claim  no  larger  instalment  of  the  principal  than  a  sum  ^ 
equal  to  the  interest,  whereas,  if  there  were  no  specification  as  to  time,  she  might 
claim  the  whole  whenever  she  chose. 

Lord  Denman,  C.  J.  There  is  no  doubt  that  this  rale  must  go  to  compel  the 
payment  of  the  interest  due.  I  think  also  that  it  must  go  to  compel  the  rais- 
ing a  sum  not  less  than  the  interest.  The  word  "annual"  is  not,  indeed,  in 
the  section  referred  to;  but  it  must  be  supplied,  otherwise  no  sense  can  be  given 
to  the  enactment.  The  lender  claims  also  to  have  the  sum  so  raised  paid  to  her; 
I  think  she  is  not  entitled  to  that;  she  can  have  only  the  interest  which  is  doe; 
the  payment  of  principal,  till  the  twenty  years  expire,  is,  I  think,  optional  with 
the  churchwardens,  under  the  agreement.  It  is  necessary  to  give  to  the  8tatut« 
the  beneficial  effect  which  it  was  intended  to  have,  namely,  that  of  making  the 
parish  raise  portions  of  the  principal  from  year  to  year,  without  any  violent 
charge  in  the  amount  of  taxation.  The  mandamus,  therefore,  must  go,  to  raise 
the  interest  now  due,  and  also  to  raise  a  snm  equal  to  the  aggregate  of  the  in- 
terest of  the  years  elapsed. 

Patteson  and  Coleridge,*  Js.,  concurred. 

ifau/e  then  suggested  that,  if  a  sum  were  raised,  not  less  than  the  interest, 

1  Williams,  J.,  had  left  the  Court. 
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in  every  year  heDoeforward,  without  inclading  the  years  elapsed,  the  sums  so 
r*6081  "^^'^^^y  ^^^^  "'"interest  upon  them  at  less  than  9  per  cent.,  would  make 
*-         -'up  the  whole  principal  before  the  twenty  years  would  expire. 

Lord  Denman,  C.  J.     We  cannot  tell  what  may  occur  in  the  meanwhile. 

Ordered,  that  a  writ  of  mandamus  issue  directed  to  the  churchwardens  of,  &c.| 
commanding  them  to  raise  by  rate,  to  be  made  for  that  purpose,  a  sufficient  sum 
of  money  for  payment  of  the  interest  now  due  upon  the  principal  sum  of  1000/. 
borrowed  by  the  churchwardens  of  the  said  parish  from  Ann' Morgan  upon  the 
credit  of  the  church-rates  of  the  said  parish,  under  the  provisions  of  the  statute 
(39  G.  3,  c.  134),  and  of  the  several  other  acts  subsequently  passed  in  further- 
ance of  the  same  object;  and  to  pay  over  the  same  to  the  said  Ann  Morgan : 
and  also  commanding  the  said  churchwardens  to  raise  by  rate,  to  be  made  for 
that  purpose,  a  sum  equal  to  the  amount  of  the  yearly  interest  upon  the  said 
principal  sum  of  1000/.,  to  be  computed  from  the  time  of  the  borrowing  of  the 
same,  for  providing  a  fund  for  the  repayment  of  the  said  principal  sum  of  1000/. 


Ex  parte ,  Gent,  One,  &c.      Nov.  11. 

This  case  is  reported,  4  A.  &  E.  576,  note  (a). 


[♦609]  *TheKINGr.  CHITTY.    iVbi;.  11. 

An  nneertifioated  bankrupt  is  not  disqualified  from  being  elected  a  oouncillor  for  a 
borough,  and  holding  the  office,  under  stat  6  &  6  W.  4,  o.  76,  unless  he  became  bank- 
rupt while  holding. 

At  the  election  of  councillors  for  the  borough.of  Shaftesbury,  in  December, 
1835  (pursuant  to  stat.  5  &  6  W.  4,  c.  76,  ss.  30, 140,  ai^d  his  Majesty's  order 
in  council,  of  11th  September,  1835),  Philip  Matthew  Ghitty  was  declared  to  be 
duly  elected  a  oouncillor,  and  made  and  subscribed  the  declarations  required  by 
sect.  50,  and  thereby  accepted  the  office.  In  Hilary  term  last,  a  rule  nisi  was 
obtained  for  an  information  in  the  nature  of  a  quo  warranto,  calling  on  him  to 
show  by  what  authority  he  claimed  to  be  councillor.  The  affidavit  in  support  of 
the  rule  stated  that  Chitty  still  continued  to  hold  the  office,  and  that,  at  the 
time  of  election  and  still,  he  was  an  uncertificated  bankrupt.  The  affidavits  in 
answer  stated,  that  he  was  entered  on  the  burgess  roll  for  the  year  in  respect  of 
a  house,  was  rated  to  the  poor  for  a  house  in  Shaftesbury,  of  the  annual  value 
of  36/.,  and  had  been  an  inhabitant  householder  there,  for  that  and  the  two  pre- 
ceding years,  and  had,  before  the  last  day  of  August,  1835,  paid  all  rates  pay- 
able by  him  in  respect  of  his  house,  except  such  as  became  payable  within  six 
calendar  months  of  that  day ;  that  there  was  no  borough-rate  payable  by  him 
under  the  act,  in  respect  of  the  premises,  before  1st  March,  1835,  and  that 
Shaftesbury  was  not  divided  into  wards  (ss.  9,  22,  28). 

Erie  and  Bingham  now  showed  cause.  The  defendant  is  and  was  duly  quali- 
r^ftl  01  ^®^'  unless  he  be  disqualified  by  ^having  been  an  uncertificated  bank- 
L  ^  rupt  at  the  time  of  his  election.  Now  sect.  28  enumerates  all  the  dis- 
qualifications, and  does  not  specify  this.  It  is  true  that  sect.  52  provides  that, 
if  a  person  holding  the  office  of  councillor  be  declared  bankrupt,  he  shall  there- 
upon immediately  become  disqualified,  and  '^  cease  to  hold  the  office  :**  but  that 
provision  does  not  apply  to  persons  who  are  bankrupts  at  the  time  of  their  elec- 
tion. The  intention  of  the  legislature,  in  making  this  distinction,  was  probably 
to  give  the  electors  an  opportunity  of  determining  whether  the  fact  of  a  party 
becoming  bankrupt  made  him,  in  their  opinion,  unfit  for  the  office  of  councillor ; 
whereas,  in  the  case  of  a  party  elected  after  his  bankruptcy,  the  determination 
would  have  been  already  manifested.     This  is  analogous  to  the  vacating  of  seats 
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in  the  House  of  Commons,  by  the  acceptance  of  certain  offices,  tlie  holden  of 
which  are  nevertheless  capable  of  being  elected.  It  is  simply  an  exercise  of  dis- 
cretion given  to  the  electors  upon  the  occurrence  of  a  new  fact.  Sect  51  sub- 
jects parties  elected  to  a  fine  if  they  do  not  accept,  with  certain  exemptioDS, 
which  do  not  include  bankruptcy.  Sect.  53  imposes  a  penalty  upon  a  party 
acting  without  being  duly  qualified  at  the  time  of  making  the  deckratioo,  "  or 
after  he  shall  cease  to  be  qualified  according  to  the  provisions  of  this  act,  or  after 
he  shall  become  disqualified  to  hold  any  such  office."  This  recognises  the  dis- 
tinction between  the  qualification  to  be  elected,  and  a  disqualification  subse- 
quently occurring.  Upon  any  other  view,  '^  ceasing  to  be  qualified"  would 
comprehend  both  cases. 

Sir  J,  Camphdl,  Attorney-Gheneral,  contr^.  The  nteation  of  the  legislature 
clearly  was  to  prevent  '^'uncertificated  bankrupts  from  being  councillors  rf ciii 
at  all.  If  it  had  been  merely  intended  to  give  the  electors  an  opportu-  '-  -' 
nity  of  exercising  their  choice  upon  knowledge  of  a  fresh  fitict,  the  legislatare 
would  have  allowed  the  bankrupt  to  be  re-elect«d  immediately,  as  in  the  case  of 
members  of  the  House  of  Commons  accepting  offices;  whereas  he  cannot,  by  sect 
52,  be  re-elected  till  he  has  obtained  his  certificate.  So,  by  the  same  section,  if 
a  councillor  take  the  benefit  of  any  act  for  the  relief  of  insolvent  debtors,  or 
compound  with  his  creditors,  he  cannot  be  re-elected  till  he  has  p^d  his  debts 
in  full.  Independently  of  the  disqualification  by  sect.  52,  the  lankrupt  is  dis- 
qualified under  sect.  28.  The  disqualification,  in  respect  of  property,  is  the  not 
either  possessing  real  or  personal  estates,  or  both,  to  a  certain  amount,  or  being 
rated  to  the  poor  upon  a  certain  annual  value :  but  an  uncertificated  bankrupt 
can  have  neither  real  or  personal  property,  nor  can  he  bo  owner  of  rateable  pre- 
mises. This  is  probably  the  reason  why  sect.  52,  in  terms,  provides  only  th&t 
an  uncertificated  bankrupt  shall  cease  to  hold  office,  and  not  be  re-elected  till  he 
obtain  his  certificate ;  the  assumption  being  that  the  election  of  a  party  so  dis- 
qualified is  impossible  under  sect.  28.  The  Court,  however,  is  not  now  called 
upon  to  give  a  binding  decision  on  the  subject,  but  to  grant  the  rule,  so  that  the 
question  may  be  discussed  on  a  return. 

Lord  Denman,  C.  J.  I  agree  that  the  question  ought  to  be  solemnly  con- 
sidered, if  it  be  one  of  any  doubt.  But  I  think  the  Court  would  clearly  not  be 
justified  in  raising  any  inference  of  an  intention  to  disqualify,  where  such  an 
intention  is  not  expressed.  We  are  bound  by  what  is  said.  The  act  has  said 
what  shall  be  a  qualification,  '''and  what  a  disqualification.  It  has  been  r^ioi 
ingeniously  put  that  the  qualification  of  being  rated  can  be  applied  only  ^  "^ 
to  a  party  who  is  capable  of  owning  property ;  and  that  no  rateable  property  can 
belong  to  an  uncertificated  bankrupt.  It  is  enough  for  us  to  abide  by  the  words 
of  the  act.  The  party  here-is  rated  upon  the  annual  value  required,  and  is  not 
disqualified.  There  may  perhaps  be  strength  in  the  argument  drawn  from  sect 
52,  that,  inasmuch  as  a  party  becoming  bankrupt  is  not  re-eligible  till  he  has 
obtained  bis  certificate,  nor  an  insolvent  or  party  compounding  with  his  creditors 
till  he  has  paid  in  full,  the  electors  were  intended  not  to  have  any  power  of 
electing  persons  so  situated.  But,  if  that  were  so,  it  might  have  been  declared 
in  the  twenty-eighth  section  ;  and  it  is  not  declared. 

Patteson.  J.  I  am  entirely  of  the  same  opinion.  The  Attorney-General 
argues  that  an  uncertificated  bankrupt  is  not  rateable,  and  is,  therefore,  disquali- 
fied under  sect.  28,  because  he  cannot  be  the  owner  of  rateable  property.  I  do 
not  see  that  this  follows.  It  would  equally  follow  that  he  could  not  be  a  burgess 
under  sect  9.  But,  under  sect.  11,  every  occupier  may  claim  to  be  rated :  there 
is  no  provision  that  he  must  be  entitled  to  the  premises.  Suppose  the  assignees 
do  not  elect  to  take  a  term,  and  the  bankrupt  does  not  deliver  up,  the  bankrupt 
will  still  be  rated.  Therefore,  without  going  into  minute  criticism  of  the  words 
of  sect.  55, 1  am  of  opinion  that  the  disqualification  to  be  elected  is  confined  to 
the  cases  mentioned  in  sect  28,  and  does  not  comprehend  the  present  case. 

WiLLiAMB;  J.|  concurred. 
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r*6131  ^f^^^^^^^i  J*  I  ftin  of  t^be  same  opinion.  We  are  not  at  liberty  to 
■-  ^  intend  a  disqaalification,  where  the  clauses  of  the  act  specify  what  is  to 
be  a  disqualification.  Rale  discharged. 


The  KING  V.  ANDREW  WHITE.    Nov.  11. 

The  Court  will  grant  a  quo  warranto  information,  at  the  instance  of  a  private  relator, 
against  a  member  of  a  corporation,  on  grounds  affecting  his  indiTidual  title,  although 
it  be  suggested  that  the  same  objections  apply  to  the  title  of  every  member,  and  there- 
fore that  the  application  is,  in  effect,  against  the  whole  corporate  body. 

A  RULE  was  obtained  in  Hilary  term  last,  calling  upon  Andrew  White  to 
show  cause  why  a  quo  warranto  information  should  not  be  exhibited  against  him, 
to  show  by  what  authority  he  claimed  to  be  mayor  of  the  borough  of  Sunderland, 
in  the  county  of  Durham,  on  the  grounds,  first,  that  George  Stephenson,  who 
made  out  the  lists,  was  not  the  town  clerk  of  the  said  borough,  nor  a  person 
performing  duties  simiUir  to  those  of  town  clerk,  stat.  5  &  6  W.  4,  o.  76,  ss.  15, 
16 :  secondly,  that  the  election  of  councillors  of  the  said  borough  was  held  be- 
fore Richard  Spoor,  who  was  not  mayor  or  chief  officer  of  the  said  borough. 

The  affidavits  in  support  of  the  rule  stated  that  Stephenson  had  acted  as  town 
clerk,  in  receiring  and  distributing  the  burgess  lists,  previously  to  the  election 
of  councillors  in  December,  1835 ;  that  on  that  election  Spoor  acted  as  chief 
officer  of  the  borough ;  that  the  councillors  then  elected  chose  aldermen  on  the 
following  31st  of  December;  that  the  said  councillors  and  aldermen,  and  among 
them  the  said  S|:^or,  did,  on  January  1st,  1836,  elect  Andrew  White,  one  of 
the  above-mentioned  councillors,  mayor  for  the  year  ensuing ;  and  that  he  had 
since  acted  as  mayor ;  that,  at  the  time  of  the  passing  of  the  Municipal  Corpo- 
r*6141  ^^^^^^  -^^'j  5  &  6  W.  4,  *c.  76,  there  was  no  body  corporate  within  the 
^  -'  town  of  Sunderland,  for  the  regulation  or  governing  of  the  town  or  any 
pirt  thereof;  nor  was  there  any  reputation  of  the  existence  of  any  such  corpora- 
tion ;  nor  was  there  any  mayor  or  other  person  having  or  claiming,  or  reputed 
to  have,  any  authority  or  power  in  the  municipal  regulation  or  government  of 
the  town  ;  and  that  there  was  at  no  time  any  person  filline,  or  reputed  to  fill  the 
office  of  town  clerk  therein,  or  whose  duties  in  the  borough  were  similar  to  those 
of  town  clerk ;  that  charters  were  granted  to  the  town  m  the  twelfth  century, 
and  in  1634,  but  that  (as  the  deponents  believed)  no  municipal  officers  were 
elected  under  the  latter,  and  that,  at  all  events,  for  a  hundred  years  past,  there 
had  been  no  municipal  officers  in  the  town,  nor  any  municipal  corporation,  in 
fact  or  by  reputation ;  that  the  only  office  filled  by  Stephenson  was  that  of  clerk 
to  the  county  magistrates  acting  as  justices  in  the  town;  and  that  Spoor,  before 
the  said  election  of  councillors,  never  filled,  or  pretended  to  fill,  any  office  for 
the  municipal  or  public  or  other  regulation  or  government  of  the  town ;  that  there 
was  in  the  town  a  body  assuming  to  be  a  body  in  the  nature  of  a  private  corpo- 
ration, under  the  style  and  name  of  the  freemen  and  stallingers  of  Sunderland, 
of  whom  Spoor  was  one ;  but  that  they  never  interfered,  nor  was  it  their  corpo- 
rate duty  to  interfere,  in  the  rule  or  government  of  the  town,  nor  did  they  exer- 
cise or  claim  any  corporate  or  other  powers  over  the  inhabitants;  and  reference 
was  made  to  the  proceedings  on  an  application  for  a  quo  warranto  against  them 
in  1829  (see  Rex  v.  Ogden,  10  B.  &  C.  230),  in  the  course  of  which  Spoor  had 
P6151  ™^^®  affidavit  that  they  never  ^interfered,  &c.  (as  above),  nor  claimed  to 
^  -'exercise  any  corporate  or  other  powers  within  the  town,  except  over 
their  owo  members,  and  with  regard  to  their  own  affairs. 

Affidavits  were  filed  in  opposition  to  the  rule,  stating  that  the  freemen  and 
stallingers  of  the  Borough  of  Sunderland  were  an  ancient  corporation,  having 
possessions  on  the  town  moor,  &o.,  and  consistinjg  of  twelve  superior,  and  eighteen 
inferior,  freemen ;  that,  before  the  passing  of  the  Municipal  Corporation  Act, 
and  before  the  proceedings  brought  in  question  by  this  rule,  there  had  been  no 
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officers  bearing  the  names  of  mayor  or  town  clerk,  but  that  <<  the  senior  freenuiL 
for  the  time  being  of  the  said  town  "  had  acted  as  the  chief  officer  of  the  corpo- 
ration of  stallingers ;  that  Spoor,  as  the  senior  freeman  of  the  said  corporktioa 
(willing  to  officiate),  had  been  called  npon  by  the  burgesses  to  act  as  chief  officer 
of  the  borough  at  the  first  election  of  mayor,  aldermen,  and  coundllon :  and 
that  Stephenson,  for  thirteen  years  past,  had  been  solicitor  to  the  corporation  of 
stallingers,  and  had  on  various  occasions,  as  such  solicitor  and  with  reference 
generally  to  the  affairs  of  the  town,  performed  duties  similar  to  those  of  a  town 
clerk. 

Sir  J.  Campbell,  Attomey-Oeneral,  and  Wightman,  now  showed  cause.  The 
objection  now  taken  would  affect  the  title  of  every  member  of  the  corpora- 
tion. It  is,  in  effect,  that  no  valid  corporation  exists  in  Sunderland.  Now  it 
was  decided,  in  Kez  v.  The  Corporation  of  Carmarthen,  2  Burr.  869 ;  S.  C.  1 
W.  Bl.  187,  that  a  private  relator  cannot  bring  a  quo  warranto  informatiott 
against  a  corporation  as  such :  and  in  Bex  v.  Ogden,  10  B.  &  G.  250,  where  snch 
an  information  was  applied  for  against  the  corporation  of  stallingers  mentioned 
in  the  '''present  affidavits,  Lord  Tenterden  said  (referring  to  Sie  Car-p«/.ini 
marthen  case,  2  Burr.  869;  S.  C.  1  W.  Bl.  187),  that,  "  if  any  number »-  ^  •* 
of  individuals  claim  to  be  a  corporation  without  any  right  so  to  be,  that  is  a 
usurpation  of  a  franchise ;  and  an  information  against  the  whole  corporation,  as 
a  body,  to  show  by  what  authority  they  claim  to  be  a  corporation,  can  be 
brought  only  by  and  in  the  name  of  the  Attorney-General."  And  Bex  v. 
Ogden,  10  B.  &  C.  230,  shows  that  a  motion  against  individuals  which  is  vir- 
tually a  motion  against  the  corporation,  falls  under  the  same  rule.  If  the  statute 
5  &  6  W.  4,  c.  76,  had  never  passed,  and  corporate  officers  had  been  elected  for 
Sunderland,  the  Court  would  not  have  allowed  a  private  relator  to  bring  quo 
warranto  on  the  ground  that  the  charters  had  never  before  been  acted  npon,  and 
that  no  corporation  existed.  The  statute  makes  no  difference  in  this  respect. 
The  complainant  here  does  not  point  out  any  person  who  oould  have  discharged 
the  functions  exercised  by  Spoor  and  Stephenson.  According  to  him,  if  judg- 
ment of  ouster  went  against  White,  there  could  be  no  re-election.  But  the 
statute  9  Ann.  o.  20,  s.  4,  empowering  private  relators  to  proceed  in  quo  war* 
ranto,  applies  only  to  cases  where  there  is  a  corporation  admitted  to  exist,  which 
may,  after  the  judgment  of  the  Court,  be  restored  to  its  proper  state  by  a  rego- 
lar  election.  Other  cases  are  for  the  Attorney-General.  Then,  upon  the  merits 
of  this  election,  the  affidavits  in  opposition  to  the  rule  furnish  a  complete  an- 
swer; or,  if  the  objection  on  behalf  of  the  relator  is,  in  itself,  entitled  to  atten- 
tion, it  is  met  by  the  interpretation  clause,  5  &  6  W.  4,  c.  76,  s.  142.  (They 
also  referred  to  the  mention  of  Sunderland  in  schedule  (A)  of  the  statute.  The 
further  arguments  on  this  part  of  the  case  are  omitted.) 

'*'Sir  W,  W.  Folletty  contrJU  First,  there  is  no  ground  for  assuming  1^171 
that  this  application  affects  the  whole  corporation  of  Sunderland ;  the  >- 
«  mayor,  alderman,  and  commonalty  of  the  borough  of  Sunderland,"  being  one 
of  the  bodies  recognised  by  stat.  5  &  6  W.  4,  c.  76,  s.  1,  and  ached.  A.,  and 
to  which  continuance  is  given  by  sect.  6.  It  would  seem,  therefore,  that  the 
Attorney-General  could  not  now  call  in  question  the  existence  of  a  corporation 
in  Sunderland,  and  consequently  that  the  claim  of  any  individual  to  be  mayor, 
alderman,  or  councillor,  under  the  circumstances  now  presented  to  the  Court, 
may  properly  be  contested  by  a  private  relator.  It  is  not,  however,  to  be  con- 
ceded that  such  a  relator  might  not  prosecute  a  quo  warranto  against  any 
member  of  this  corporation,  even  though  the  result  of  a  successful  prosecntion 
might  be  to  dissolve  the  whole  body.  In  Rex  v.  the  Corporation  of  Carmarthen, 
2  Burr.  869;  S.  C.  1  W.  Bl.  187,  the  motion  was  made,  in  terms,  against  the 
whole  corporation ;  and  it  was  said  that  there  was  no  instance  of  a  quo  war- 
ranto information  being  brought  ''  against  any  corporation  aa  a  oorporation :' 
but  motions  were  afterwards  made  against  the  individual  members  reepeetiTely, 
and  rules  granted.  And  it  is  well  known  that,  in  practice,  quo  warranto  infor- 
mations are  often  applied  for  where  the  prosecution  will  not  lead  ta  any  new 
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election,  and  even  where  the  snccesB  of  it  will  destroy  the  corporation :  though 
the  Court,  where  that  is  so,  will  require  a  strong  case  to  be  made  for  granting 
the  application.  In  Bex  v,  Ogden,  10  B.  &  C.  230,  the  persons  against  whom 
the  motion  was  made  did  not  exercise  or  claim  any  public  powers,  or  authorities ; 
r*6l81  ^^  ^^^  application  was  against  a  number  *of  individuals  for  acting  as  a 
^  ^  corporation ;  the  assumption  of  which  franchise  (as  Lord  TsNTBRDfiN 
pointed  out)  can  be  called  in  question  only  by  the  Attorney-General.  In 
both  respects  that  case  differed  from  the  present.  (He  was  then  stopped  by  the 
Court.) 

Lord  Denman,  C.  J.  I  think  that  Bex  v.  Ogden,  10  B.  &  C.  230,  has  been 
satisfactorily  distinguished  from  the  present  case.  There  is  great  good  sense 
in  the  rule  there  laid  down ;  but  the  question  directly  brought  before  the  Court 
was,  whether  a  private  relator  could  file  a  quo  warranto  information  against 
parties  for  acting  as  a  body  corporate.  In  Bex  v.  the  Corporation  of  Carmar- 
then, 2  Burr.  869 ;  S.  C.  1  W.  Bl.  187,  an  attempt  was  made  by  a  private  relator 
to  raise  such  a  question,  and  the  Court  held  that  it  could  not  be  done ;  but 
they  allowed  an  information  to  go  against  the  members  individually.  Then, 
upon  the  facts  in  this  case,  I  think  there  is  ^oubt  enough  to  make  a  further 
consideration  of  it  proper.    The  rule  will  therefore  be  absolute. 

Patteson,  J.  In  Bex  v.  Ogden,  10  B.  &  C.  230,  the  information  would 
have  called  upon  the  parties  to  show  why  they  acted  as  a  corporation  at  all : 
and,  besides,  they  did  not  claim  to  exercise  any  powers  of  government  or 
municipal  authority  over  the  other  inhabitants  of  the  town.  That  case  there- 
fore entirely  differs  from  this.  Then  is  it  any  answer  here,  that  every  member 
of  the  corporation  may  be  in  the  same  predicament  with  the  party  moved  against? 
I  think  there  is  no  instance  in  which  the  Court  has  so  held,  where  the  objection 
applied  to  the  party  individually. 

"^Williams,  J.    There  have  been  many  instances  in  which  the  Court 
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has  allowed  a  quo  warranto  information,  where  the  consequence  might 


have  been  the  loss  of  an  integral  part  of  the  corporation,  and  where,  if  that 
part  were  lost,  the  whole  was  lost. 
CoLxaiDQE,  J.,  concurred.  Bule  absolute. 


The  KINO  v.  BABDELL  and  Others.     November  11. 

SUt  3  &  4  W.  4,  c.  43,  8.  39,  which  takes  away  the  power  of  reyoking  a  submiasion  to 
arbitration,  does  not  extend  to  a  referenoe,  agreed  to  on  the  trial  of  an  indictment ; 
but,  where  such  reference  has  been  made  at  nisi  prins,  with  a  proviso  for  making  the 
order  a  mle  of  Conrt,  either  party  may,  by  himself  or  attorney,  still  reyoke  his 
submission. 

The  Court,  howeyer,  will  not,  upon  such  reyocation,  make  a  rule  to  restrain  the  arbitrator 
from  proceeding. 

Ths  defendants  were  indicted  for  a  conspiracy  to  obstmct  George  Shillibeer 
and  another  in  carrying  on  their  business  as  owners  of  omnibuses.  The  indict- 
ment was  removed  into  this  Court  by  certiorari,  and  the  case  came  on  for  trial, 
Hay  15, 1834,  when  an  order  of  Court  was  made  (entitled,  ''The  King  on  the 
prosecution  of  George  Shillibeer  and  another,  against  James  Bardeli  the  younger 
and  twelve  others,")  stating  that,  by  consent  of  parties,  the  jurors  were  dischar^sd 
from  giving  a  verdict,  snbject  to  the  award,  order,  &c.,  of  A.  B.,  Esq.,  barrister 
at  Uw,  to  whom  all  matters  in  difference  between  the  prosecutor  and  the  defen- 
dants, or  any  or  either  of  them,  were  thereby  referred,  to  order  and  determine 
what  he  should  think  fit  to  be  done  by  the  said  parties  respecting  the  matters 
in  dispute,  &c.;  the  costs  of  the  prosecution  and  defence,  and  of  the  reference 
tnd  award,  to  be  in  the  arbitrator's  discretion :  and  it  was  ordered  that  the 
Court  might  be  prayed  to  make  the  order  of  referenoe  a  mle  of  this  Court.  After 
the  lapse  of  a  year  and  some  months  (during  which  proceedings  were  had  among 
P6201  ^^^  *pi^iti^8  themselves  for  the  purpose  of  arranging  their  disputes,  but 
1-       J  no  fiiud  agreement  was  come  to),  a  meeting  took  place  before  the  arbitra- 
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tor,  and  a  notice  was  served  upon  him,  sabscribed  by  one  of  the  defendants,  and 
by  persons  signing  as  attorneys  for  the  others,  stating  that  the  nndeiagned 
defendants  and  their  attorneys  thereby  revoked  the  authority  given  to  the  arbi- 
trator by  the  order  of  reference.  The  arbitrator,  considering  it  doabtfol 
whether  he  could  go  on  with  the  reference  or  not,  recommended  an  application 
to  the  Court ;  and,  in  Hilary  term  last,  a  rule  was  obtained  calling  upon  the 
prosecutors  and  the  arbitrator  to  show  cause  why  the  arbitrator  should  not  be 
restrained  from  further  proceeding  in  the  reference,  on  the  ground  that  his 
authority  h^d  been  revoked;  or  why  the  defendants  should  not  be jit liberty 
now  to  revoke  his  authority. 

Bompas,  Serjt.,  and  Piatt,  now  showed  cause.  The  question  is  whether,  this 
being  a  criminal  prosecution,  any  of  the  parties  bad  power,  notwithstanding  stat. 
8  &  4  W.  4,  0.  42,  s.  39,  to  revoke  their  submission  to  arbitration.  That  section 
takes  away  the  power  to  revoke  without  leave  of  the  Court  or  a  Judge,  where  an 
arbitrator  is  appointed  by  rule  of  court,  judge's  order,  or  order  of  nisi  prins, 
''in  any  action;"  but  it  adds,  ''or  by  or  in  pursuance  of  any  submissioa  to 
reference  containing  an  agreement  that  such  submission  shall  be  made  a  role  of 
any  of  his  Majesty's  Courts  of  Record.''  This  order  of  reference  contains  snch 
an  agreement;  for  the  clause  which  provides  for  making  the  order  a  rale  of 
Court  is  (like  all  the  other  terms  of  the  reference)  consented  to  by  the  parties; 
and  such  a  consent,  in  an  order  of  this  kind,  is  an  agreement,  under  the  sanction 
of  *the  Court  Besides,  even  if  the  parties  themselves  could  have  re-  p^on 
voked,  persons  claiming  to  act  as  their  attorneys  could  not  do  it  on  their  ^  "  •* 
behalf,  in  a  criminal  prosecution. 

Sir  John  Campbdly  Attomey-Greneral,  and  Eum/rey,  contrk.  In  the  ease  of 
an  indictment,  parties  have  still  the  same  power  of  revoking  a  submission  to 
arbitration  which  they  had  at  common  law.  Stat.  8  &  4  W.  4,  c.  42,  s.  39,  contem- 
plates two  descriptions  of  cases :  the  one,  where  there  are  proceedings  in  Coort; 
the  other,  where  the  matter  is  referred  out  of  Court.  If  it  had  been  intended,  in 
the  first  class  of  cases,  to  include  those  arising  upon  indictment,  express  mention 
would  have  been  made  of  them  :  but  the  language  used  is  **  in  any  action  nov 
brought  or  which  shall  be  hereafter  brought ;"  and  the  words  which  describe 
the  remaining  class  evidently  relate  to  submissions  by  bond  or  other  prirate 
agreement  Here,  the  reference  was  made  by  order  of  nisi  prius,  but  not  in  an 
action ;  and  the  case,  therefore,  falls  within  neither  provision  of  the  statute. 
[Patteson,  J.  Is  there  any  instance  in  which  the  Court  has  interfered  to 
restrain  an  arbitrator  from  making  an  award,  after  revocation  ?  The  award  may 
be  a  nullity  when  made;  but  that  is  a  different  point  PlaiL  Search  has 
been  made  for  precedents ;  but  none  has  been  found.] 

Lord  Denman,  C.  J.  I  am  clearly  of  opinion  that  this  case  of  revocation  is 
not  within  the  statute.  To  take  away  the  power  of  revocation  which  parties 
had  at  common  law,  the  enactment  ought  to  be  very  dear.  The  thirty-ninth 
section  of  stat.  8  &  4  W.  4,  o.  42,  applies  '^'to  two  distinct  cases ;  first,  pc^o^l 
where  the  parties  consent  to  a  rule  of  court,  judge's  order,  or  order  of  nisi  ^ 
prius,  in  any  action ;  secondly,  where  there  is  a  submission  containing  an  agreement 
for  making  it  a  rule  of  court  This  case  does  not  fall  within  the  first  branch  of  the 
enactment;  and  the  cause  which  has  been  relied  upon  does  not  constitute  an 
agreement  within  the  second.  But,  as  to  the  rule  before  us,  we  cannot  aToid 
disposing  of  it;  and  I  think  that  it  must  be  discharged. 

Patteson,  J.  I  have  not  the  slightest  doubt  on  this  subject  The  thirty- 
ninth  section  is  evidently  framed  to  apply  to  civil  actions.  The  whole  act  is  so. 
The  words,  "  any  submission  to  reference  containing  an  agreement  that  sadi 
submission  shall  be  made  a  rule  of  any  of  his  Majesty's  Courts  of  Record,"  evi- 
dently point  to  Stat  9  &  10  W.  3,  c.  15,  and  the  "  submission"  there  spoken  of. 
In  1  Chitty's  Statutes,  38,  it  is  said,  in  note  (b)  to  stat.  9  &  10  W.  3,  c  15, 
timt  «  criminal  offences  which  are  personal,  such  as  assault,"  Ac.,  '<  for  which  an 
iKtion  of  damages  would  lie,"  may,  it  is  said,  be  submitted  to  arbitration;  "and 
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if  an  indictment  has  been  preferred  in  any  snch  case  the  matter  of  complaint 
may  still  be  referred  by  leave  of  the  Court/'  Bnt  that  is  at  common  law,  not 
ander  the  statute.  We  cannot,  however,  avoid  discharging  this  rule.  It  would 
be  a  stretch  of  our  authority  to  restrain  the  arbitrator. 

Williams,  J.  Whether  or  not  the  legislature  intended  to  include  references 
on  indictment  in  the  thirty-ninth  section  of  stat.  3  &  4  W.  4,  c.  42,  is  imma- 
terial ;  bnt  the  proceeding  is  so  rare  that  it  probably  was  not  thought  of.  The 
p^goQ-1  section  clearly  refers  to  cases  where  there  is  an  "^action  in  Court,  or 
^  ^  where  parties  to  an  action  have  consented  to  a  clause  for  making  the  sub- 
mission a  rule  of  Court,  and  such  consent  has  been  given,  not  through  the  order 
of  nisi  prius,  but  by  agreement  between  themselves. 

Coleridge,  J.  The  provisions  of  stat.  8  &  4  W.  4,  c.  42,  s.  89,  are  for  refe- 
rences of  actions  at  common  law,  and  references  under  the  statute  of  William  8. 

Hule  discharged. 


DAVID  GRIFFITHS  and  Others  v.  WALTER  ANTHONY,  and  MARGA- 
RET,  his  Wife,  Executrix  of  THOMAS  GRIFFITHS.     Nov.  11. 

An  executor  having  exhibited  an  inyentory  in  the  Ecclesiastical  Court,  at  the  instance 
of  legatees,  the  latter  filed  exceptions  to  the  inventory,  and  the  executor  put  in  his 
answer.  The  Court  examined  witnesses  viv^  voce  as  to  the  correctness  of  the  Inventory, 
and  afterwards  decreed  that  the  inventory  was  false  and  fraudulent,  and  ordered  it  to 
be  amended  according  to  the  Judge's  minutes.  This  Court,  on  motion  by  the  executor, 
granted  a  prohibition. 

Although  the  parties  had  consented  to  the  examination  being  taken  viv&  voce,  and  the 
executor  had,  after  such  examination,  applied  for  leave  to  amend  the  inventory. 

A  BULE  nisi  had  been  obtained  for  a  writ  of  prohibition  to  the  Consistory 
Court  of  the  Bishop  of  St.  David's,  to  prohibit  that  Court  from  further  proceeding 
in  the  suit  between  the  above  parties,  and  from  awarding  and  enforcing  costs,  &c. 
The  circumstances  were  as  follows.  Thomas  Oriffiths,  by  his  will,  bequeathed 
legacies  to  David  Oriffiths  and  the  other  parties  agent  in  this  suit,  and  left 
Margaret  Griffiths  his  daughter  (now  Margaret  Anthony)  sole  executrix.  Upon 
his  death,  in  IB  19,  Margaret  (who  soon  afterwards  married  the  respondent 
Walter)  proved  the  will.  In  1836  the  respondents  were  cited,  at  the  instance 
of  the  above-mentioned  legatees,  to  appear  in  the  Consistory  Court  and  exhibit 
an  inventory.  They  did  so;  and  the  legatees  filed  exceptions  to  the  inven- 
tory alleging  it  to  be  fraudulent  and  imperfect.  The  respondents  exhibited 
r*6241  *^^^^^  answer ;  and  in  December  last  the  cause  came  on  to  be  heard  before 
^  ^  the  surrogate )  whereupon  (as  was  stated  in  the  affidavit  upon  which  the 
present  rule  was  grounded)  ^'  the  said  Consistory  Court  proceeded  to  examine  into 
the  truth  of  the  inventory,  and  of  the  reply  to  the  said  exceptions,  by  the  examina- 
tion of  witnesses ;  whereby,  as  appeared  to  this  deponent"  (Walter  Anthony), 
"  and  as  he  is  advised  by  means  of  loose  and  indeinite  testimony,  it  was  made 
to  appear,  or  did  appear,  to  the  said  Consistory  Court,  that  the  said  inventory 
and  account,  and  said  answer  to  the  said  exceptions,  were  contradicted."  At 
an  adjourned  hearing  of  the  cause,  witnesses  were  again  examined  as  to  the 
valae  of  certain  emblements  which,  it  was  said,  belonged  to  the  estate  and  were 
subject  to  the  legacies.  The  affidavit  filed  on  showing  cause  admitted  that  ex- 
aminations were  taken  viv&  voce  before  the  surrogate,  but  stated  that  the  proctors 
for  both  parties  had  consented  to  the  witnesses  being  so  examined  for  the  sake 
of  despatch.*  The  respondents'  proctor  applied  to  the  Court  for  liberty  to  amend 
the  inventory,  but  the  surrogate  proceeded  to  make  a  decree,  which  was,  that  the 
inventory  was  false,  imperfect,  and  fraudulent,  and  must  be  amended  according 
to  the  minntes  to  be  deposited  by  the  judge  with  the  registrar,  and  that  the 
respondents  should  pay  the  costs  of  the  proceedings. 

^  It  was  Buggeeted  on  the  argument  that  the  consent  was  not  to  the  examination  itself, 
bat  only  to  the  examining  viv&  voce. 
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Chilton  now  showed  cause.  If  Henderson  v,  Frencb,  5  M.  &  8.  406,  be 
considered  as  an  unimpeacbed  authority,  and  applicable  to  the  present  case  (this 
being  a  suit  promoted  *by  legatees,  whereas  that  was  at  the  instance  of  i^o^i 
creditors),  the  rule  for  a  prohibition  cannot  be  resisted.  In  that  case  it  «•  "*  -' 
was  held  that  a  consistory  court  could  not  hear  exceptions  to  an  inventory,  the 
office  of  the  bishop  in  receiving  it  being  simply  ministerial.  But  the  practice 
in  the  ecclesiastical  courts  is  to  receive  such  objections,  as  is  shown  in  2  Williams 
on  Executors,  646,^  after  noticing  the  contrary  authorities  in  the  King's  Bench, 
of  Henderson  r.  French,  6  M.  &  S.  406;  Hinton  v.  Parker,  8  Mod.  168,  aod 
Catchside  v.  Ovington."  It  may  be  contended  here  that,  if  the  Ecdesiasticii 
Court  had  authority  to  question  the  inventory,  they  still  exceeded  their  jurisdic- 
tion by  examining  witnesses  vivsl  voce.  But  that  was  done  by  consent,  to  save 
time  and  expense.  And,  further,  if  any  irregularity  took  place,  the  respondeDts 
have  waived  it  by  applying  to  amend  the  inventory. 

E,  V,  Williams  J  contrk,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  Henderson  v.  French,  5  M.  &  S.  406,  is  in  point;  and 
there  is  nothing  like  a  waiver  of  the  irregularity.     The  rule  must  he  abso- 

l«te-  r*6">61 

♦Pattkson,  Williams,  and  Coleridge,  Js.,  concurred.  i   "  ^ 

Ettle  absolute. 


The  KING  v.  The  Justices  of  MIDDLESEX.     Nov.  12. 

Under  the  Highway  Act,  18  G.  8,  c.  78,  s.  19,  the  justices  in  special  sessions  conld  not, 
by  one  and  the  same  order,  direct  that  a  highway  should  be  diverted,  and  that  the  old 
way  should  be  stopped.  Nor  was  any  alteration  made  in  this  respect  by  st  55  G.  3, 
c.  68.     (See  stat  5  &  6  W.  4,  c.  50,  s.  1,  and  sects.  82  to  91.) 

Under  stat.  13  6.  2,  c.  18,  s.  5,  a  certiorari  to  remoTe  an  order  for  stopping  a  highway 
may  be  applied  for  within  six  calendar  months  after  such  order  has  been  confirmed 
at  sessions,  though  more  than  six  calendar  months  have  elapsed  since  the  order  wts 
made. 

WiGHTMAN,  in  last  Easter  term,  obtained  a  rule  nisi  for  a  certiorari  to  the 
justices  of  Middlesex,  to  remove  into  this  Court  an  order  of  four  justices  for  di- 
verting and  stopping  up  part  of  a  certain  public  footway,  and  an  order  of  ses- 
sions by  which  the  former  was  confirmed.  The  first-mentioned  order  bore  date 
August  3d,  1835,  and  adjudicated  as  follows : — "  We  do  hereby  order  that  the 
said  part  of  the  said  public  footway  be  diverted  and  turned  through  the  lands 
aforesaid ;  and  we  do  further  order  that  the  said  part  of  the  said  public  footway 
shall  be  stopped  up  according  to  the  provisions  of  the  statute  in  that  case,"  &c.; 
and  it  was  directed  that  the  Brewers'  Company,  through  whose  lands  the  pro- 
posed new  footway  would  pass,  should  take  and  accept  the  part  of  the  old  foot^ 
way  so  ordered  to  be  diverted,  turned,  and  stopped  up,  in  exchange  for  the 
proposed  new  way.  The  order  of  sessions  confirming  the  order  of  justices  was 
dated  October  19th,  1835.     The  new  footway  was  afterwards  certified  to  be  com- 

Jlete,  and  in  good  condition  and  repair,  and  the  certificate  was  returned  to  the 
auuary  sessions,  1836,  and  ordered  to  be  enrolled. 

Sir  J.  Ca7nj)bi'lly  Attorney-General,  and  J.  Greenwood,  now  showed  cause. 
First,  the  certiorari  has  been  moved  *for  too  late.  Stat.  13  G.  2,  c.  18,  rtgoTi 
8.  5,  enacts  that  no  certiorari  shall  be  granted  "  to  remove  any  conviction,  *•    "  -' 

>  Part  iii.  book  2,  c.  1,  a.  8,  1st  ed.  In  the  second  edition  of  Mr.  Williams*  Treatise, 
the  present  case  is  noticed,  and  the  following  observation  subjoined  (p.  714,  note  «.): 
**  It  must,  however,  be  observed,  that  in  this  case  it  appeared,  by  the  affidavits  on  which 
the  prohibition  was  granted,  that  the  Ecclesiastical  Court  had  permitted  ufitnetstf  to  be 
examined  in  support  of  the  allegations  given  in  objection  to  the  inventory ;  which  was 
elearly  an  excess  of  jurisdiction :  so  that  in  fact,  it  was  not  necessary  to  decide  the 
point  which  occurred  in  Henderson  v.  French."  See  Telford  v.  Morison,  2  Add.  £cc. 
Rep.  819,  cited  in  the  same  work,  vol.  ii.  p.  716. 

*8  Burr.  1922.  Patteson,  J.,  referred  to  Hooper  v.  Leach,  8  Dong.  484,  as  an  ana- 
''-^gous  case. 
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judgment,  o)*der  or  other  proceedings  had  or  made  by  or  before  any  justice  or  justices 
of  the  peace/'  or  at  sessions,  ''  unless  such  certiorari  be  moved  or  applied  for 
within  six  calendar  months  next  after"  such  order,  &o.,  <<  shall  be  so  had  or 
made."  The  six  months  must  be  reckoned  from  the  time  of  making  the  order ; 
parties  are  not  to  lie  by  until  it  has  been  confirmed  at  sessions,  and  then  apply, 
within  six  months  of  the  order  of  sessions,  to  remove  both.  Rex  v.  Boughey, 
4  T.  R.  281,  is  the  authority  which  comes  nearest  to  this  point.  Then  it  will 
be  contended,  on  the  authority  of  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477, 
that  there  ought  to  have  been  separate  orders  for  diverting  and  for  stopping. 
Bat  Stat.  55  G.  3,  c.  68,  s.  2,'  under  which  this  order  of  justices  was  made, 
enacts  in  general  terms  that,  in  the  case  there  mentioned,  it  shall  be  lawful  for 
the  justices  in  special  sessions  "  to  divert  and  turn  and  to  stop  up,  such  foot- 
way," &c. ;  and  the  form  of  notice  given  in  the  schedule  (A.)  speaks  of ''  an 
order"  '<  for  turning,  diverting  and  stopping  up."  The  order  is  not,  indeed, 
acted  upon,  as  to  stopping  up,  till  a  certificate  has  been  made  and  enrolled^!?der 
sect.  4 ;  but  there  is  no  direction  for  making  a  fresh  order  at  that  period.  It  is 
enacted  that  the  way  shall  then  "  be  stopped  up :"  but  stopping,  and  ordering 
to  be  stopped,  are  not  synonymous.  The  appeal  given  by  sect.  8  is  against  the 
order  for  stopping  (diverting  is  not  mentioned,  because  that,  by  scict.  2,  must  be 
p:^gno-i  done  by  consent  of  the  owner;  and  no  one  else  '''is  likely  to  have  an  in- 
^  ^  terest  in  appealing) ;  and,  if  there  be  no  appeal  against  the  order  for  stop- 
ping, or  if  it  be  confirmed,  the  way  is  to  be  stopped.  It  is  reasonable  that, 
before  the  new  road  is  made,  the  parties  making  it  should  be  sure  of  an  order 
for  stopping  the  old.  In  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477,  Lord 
Tenterden  seems  not  to  have  sufficiently  considered  the  enactments  of  stat.  55 
G.  3,  c.  68 ;  and,  in  adverting  to  the  schedule,  he  proceeded  upon  a  ground  not 
taken  by  counsel,  and  did  not  notice  the  words  <<  an  order" — '<  for  turning,  divert- 
ing, and  stopping  up." 

WigHiman,  contrL  The  present  rule  must  be  made  absolute,  if  the  judgment 
of  Lord  Tenterden  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477,  is  to  be 
snpported.  As  to  the  certiorari.  Rex  v.  Sheppard,  3  B.  &  Aid.  414,  recognised 
in  Rex  V.  The  Justices  of  Kent,  10  B.  &  C.  477,  shows  that  it  is  not  taken  away 
in  cases  under  stat.  55  6.  8,  c.  68 ;  and  also  that  it  is  grantable  to  remove  the 
order  when  confirmed  at  sessions,  though  more  than  six  months  after  the  origi- 
nal order  was  made.  Then  as  to  the  other  point.  Stat.  55  G.  3,  o.  68,  s.  1, 
repeals  sect.  19  of  the  old  Highway  Act,  stat.  13  Q.  3,  c.  78;  which  provided 
for  the  diverting  and  stopping  of  footways  and  other  highways ;  but  sect.  2,  in 
effect,  re-enacts  it,  prescribing  '^  such  ways  and  means,"  and  making  the  powers 
1^  subject  to  such  exceptions  and  conditions  in  all  respects"  as  were  mentioned 
in  the  former  act  with  regard  to  highways  to  be  widened  or  diverted.  These 
regnlations  of  stat.  18  G.  3,  c.  78,  were  considered  as  incorporated  with  the  sub- 
Bequcnt  act  in  Rex  v.  The  Justices  of  Worcestershire,  2  B.  &  Aid.  228. 
r6291  *^^^^  ^^®  '^  ^^7^  ^^^  means,"  ''  exceptions  and  conditions,"  referred  to 
^  Mn  the  later  act,  must  be  looked  for  in  stat.  13  G.  3,  o.  78,  sects.  16, 
n  (referred  to  by  s.  19),  and  the  forms  xvi.  and  xviii.  in  the  schedule,  which 
clearly  prescribe  distinct  orders  for  diverting  and  for  stopping.  And  convenience, 
^  well  as  the  letter  of  the  statute,  requires  that  they  should  be  separate.  It  is 
trne  that  stat.  55  G.  3,  c.  68,  s.  2,  empowers  the  justices  ''  at  some  special  ses- 
Bions  to  divert  and  turn  and  to  stop  up  such  footway,"  as  if  the  whole  were  to  be 
^onc  at  one  session )  but  the  previous  statute,  in  sect.  19,  uses  precisely  the  same 
^ords;  and,  by  sect.  62  of  that  act,  the  special  sessions  may  be  adjourned  from 
time  to  time.  The  object  of  stat.  55  G.  3,  c.  68,  was  not  to  put  the  public  in  a 
less  advantageous  situation  for  contesting  orders  of  justices,  but,  as  appears  by 
the  recital  of  sect.  1,  to  give  greater  facilities  for  this  purpose.  The  schedule 
(A.),  which  has  been  relied  upon,  contains,  not  the  form  of  an  order,  but  that  of 

'  Repealed  by  the  General  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  1.    But  see  sects.  82  to  * 
vlt  iad  the  forms,  xviii.  and  xix.,  in  the  schedule. 
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a  notice  merely,  and  its  words  cannot  have  a  more  extensive  effect  than  those  of 
sect  2  to  which  it  is  appended. 

Lord  Denman,  C.  J.  As  to  the  objection,  that  the  certiorari  is  oat  of  time, 
there  are  authorities  which  sufficiently  show  that  the  statute  13  G.  2,  c.  18,  re- 
fers, not  to  the  time  of  making  an  order,  but  to  the  time  at  which  the  sessions 
act  with  regard  to  it.  As  to  the  second  objection,  a  good  deal  of  doubt  has  been 
raised  with  respect  to  the  order  in  question ;  but,  upon  the  words  of  the  statote 
55  6.  3,  c.  68,  I  think  no  fair  doubt  remains.  Sect.  2  of  that  act  directs  that 
the  justices  shall  '<  divert  and  turn"  and  <<stop  up"  as  is  there  mentioned,  '^by 
such  ways  and  means,  and  subject  to  *such  exceptions  and  conditions  in  rtc^M 
all  respects,"  as  are  stated  in  the  previous  act,  13  G.  3,  o.  78,  ^'  in  regard  >-  ^ 
to  highways  to  be  widened  or  diverted."  Now  what  are  those  ways  and  means? 
They  are  to  be  found  in  sects.  16  and  19  of  the  earlier  act,  and  the  forms  giTen 
in  the  schedule,  See  Rex  r.  The  Justices  of  Cambridgeshire,  4  A.  &  £.  Ill ; 
andi«  those  enactments  and  forms  no  provision  appears  for  making  the  order  to 
divert  and  the  order  to  stop  in  the  same  instrument.  The  certificate  of  eomple- 
tion,  required  by  sect  4  of  the  later  act,  is  evidently  not  substituted  for  a  second 
order,  because  the  same  certificate  is  required,  in  similar  terms,  by  stat  13  0. 
3,  c.  78,  s.  19,  which  clearly  contemplates  two  orders.  It  must  therefore  be 
taken,  here,  that  separate  orders  are  necessary  for  the  diversion  and  the  stop- 
ping up.  If  any  doubt  remained  upon  this  point,  the  authority  of  Lord  Ten- 
TERDEN,  which  is  of  the  greatest  weight  on  all  occasions,  must  prevail;  and  he, 
in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477,  distinctly  rested  his  decision 
on  the  ground  that  the  order  was  not  only  for  making  a  new  road,  but  also  for 
stopping  up  the  old,  and  that  the  statute  gave  no  power  to  make  such  an  order. 
On  that  authority,  and  these  reasons,  I  am  of  opinion  that  the  present  rule  most 
be  absolute. 

Patteson,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  think  that, 
if  an  appeal  has  been  heard,  and  a  certiorari  is  moved  for  within  six  montb 
after  the  order  is  confirmed  on  such  appeal,  it  is  suflicient.  If  this  were  other- 
wise, the  party  aggrieved  would  not  have  his  two  remedies ;  for,  if  he  were 
obliged  to  remove  the  order  within  six  months,  he  ^would  often  lose  the  rt^n 
opportunity  of  an  appeal  on  the  merits,  the  order  being  withdrawn  from  ^ 
the  sessions.  There  is  no  direct  authority  on  the  point;  but  in  Bex  v.  Shep- 
pard,  3  B.  &  Aid.  414,  the  objection  as  to  time  might  have  been  taken;  and 
the  question,  whether  or  not  a  certiorari  lay,  was  before  the  Court.  With  re> 
spect  to  the  other  question,  upon  the  words  of  stat.  55  G.  3,  c.  68,  s.  2,  which 
enables  the  justices  '^  by  order"  to  divert  and  turn  and  to  stop  up  the  wajs 
spoken  of,  I  should  have  thought  that  a  single  order  was  sufficient  for  both  pur- 
poses ;  but  the  words,  '^  by  the  same  ways  and  means,  and  subject  to  such  ex- 
ceptions and  conditions,"  refer  to  sects.  16  and  19  of  the  former  Highway  Act, 
the  latter  of  which  sections  has  similar  words  of  reference  to  sect.  16,  and  di- 
rects, in  language  like  that  of  stat.  55  G.  3,  c.  68,  s.  4,  that  no  stoppage  of  an 
old  highway  shall  take  place  till  after  certificate  of  the  new  way  being  complete. 
I  do  not  know  of  any  express  decision  as  to  the  necessity  of  two  orders,  for  di- 
verting and  for  stopping  up,  under  the  former  act :  but  it  is  plain,  from  the 
forms  given  in  the  schedule  to  that  act,  that  two  orders  are  there  contemplated. 
If  there  ^ere  any  doubt  upon  the  point,  as  arising  on  the  later  statute,  we  hare 
an  authority  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477 :  and  I  should 
think  it  best  to  follow  a  former  decision  unless  we  were  satisfied  that  it  was 
erroneous. 

Williams,  J.  With  respect  to  the  second  point,  under  the  old  Highway 
Act  two  orders  were  clearly  necessary.  Then  does  stat.  55  G.  3,  c.  68,  repeal 
that  act,  as  to  the  necessity  of  a  second  order  ?  If  there  ^ere  no  pre-  rt^2] 
vious  decision,  I  do  not  know  how  this  might  be;  but  the  very  point  basj^^ 
been  already  determined  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C  477,  and 
not  by  Lord  Tentebden  only,  but  by  Littledalb,  J.,  also,  who  impliedlj  w- 
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cedes  to  his  gronnd  of  decision,  by  saying,  <' there  is  another  fatal  objection  to 
the  order,  viz.  that  it  does  not  contain  any  statement  that  the  justices  have 
viewed  the  course  proposed  for  the  new  road."  I  think  we  ought  to  abide  by 
the  decision  coming  to  us  from  such  authorities,  unless  we  were  perfectly  clear 
that  it  onght  not  to  be  followed ;  and  I  cannot  say  I  am  satisfied  that  stat.  55 
G.  3,  c.  68,  dispenses  with  the  two  notices  required  by  stat.  13  G.  3,  c.  78. 
That  act  is  referred  to  in  strong  terms  by  the  later  one,  as  regulating  the  mode 
in  which  the  diversion  and  stopping  of  ways  shall  take  place.  If  the  legislature 
had  intended  so  great  an  alteration  as  the  introducing  of  one  order  to  answer  the 
purposes  of  the  two  which  wore  required  before,  I  should  have  expected  that  a 
new  form  would  have  been  given. 

Coleridge,  J.  I  have  no  doubt  on  the  first  point,  though  there  is  no  case 
which  expressly  decides  it,  It  is  taken  for  granted  in  Rex  v.  The  Justices  of 
Sussex,  1  M.  &  S.  631,  734,  that  the  six  months  date  from  the  order  of  ses- 
sions. The  certiorari  here  was  in  time  as  far  as  regarded  the  order  of  sessions ; 
and  the  question  is  whether  that,  being  removable,  drew  with  it  the  former 
order?  I  think  that  the  limitation  of  stat.  13  G.  2,  c.  18,  cannot  at  any  rate 
apply  where  the  first  order  is  of  no  effect  unless  enrolled  at  the  sessions.  On 
1^6831  ^^^  second  point  I  have  had  great  doubt.  Reading  the  provisions  of  '^'55 
^  -^  G.  3,  0.  68,  only,  I  should  have  thought  the  machinery  of  the  act  better 
if,  according  to  the  argument  of  Mr.  Greenwood,  the  justices  were  at  one  and 
the  same  time  to  consider  whether  or  not  the  old  road  should  be  stopped,  and 
to  make  the  order  for  stopping  as  well  as  diverting  it.  Nobody  would  object  to 
the  order  for  diverting;  and  it  would  be  better  that  the  order  for  stopping  should 
be  made  uno  flatu  with  it,  while  the  attention  of  those  who  might  be  affected 
was  drawn  to  the  subject.  And  this  appears  to  be  contemplated  by  the  section 
requiring  a  certificate  before  the  old  highway  is  stopped;  for,  if  there  is  to  be 
a  second  order  for  stopping,  I  do  not  see  why  this  preliminary  should  be  re- 
quired. But  we  are  so  tied  up,  in  the  interpretation  of  this  statute,  by  the 
words,  ''  such  ways  and  means,"  and  ^'  such  exceptions  and  conditions  in  all  re- 
spects as  in  the  said  recited  act  is  mentioned,"  that  I  think  we  could  not  depart 
from  that  construction  which  has  now  been  adopted  by  the  Court.  We  are  fet- 
tered by  the  language  of  the  statute;  and  we  have  also  the  opinion  pronounced 
upon  the  point  by  Lord  Tenterden.  He  may  be  a  little  incorrect  in  saying 
that  there  is  no  form  in  the  schedule,  applicable  to  the  making  of  one  order  for 
the  two  purposes;  but  still  wo  must  pay  deference  to  the  opinion  of  so  great  a 
Judge,  who^  besides,  was  particularly  conversant  with  this  branch  of  law. 

Rule  absolute. 


[*634]  *SYMS  V.  CHAPLIN  and  Others.     November  15. 

Plaintiff  sent  a  parcel,  directed  to  a  person  in  London,  to  the  postmaster  of  Bradford* 
to  be  forwarded  to  Melksham.  The  postmaster  received  2d,  to  book  the  parcel,  and 
sent  it  by  a  mail-cart  to  the  King's  Arms  Inn  at  Melksham.  He  was  accustomed  to 
take  in  parcels  for  the  mail-oart.  The  innkeeper  at  M.  booked  the  parcel  for  London, 
charging  2d.  as  ."booking,"  for  his  own  trouble,  and  also  charging  on  the  parcel  the 
demand  for  carriage  Arom  Bradford,  which  he  had  paid.  He  forwarded  the  parcel  by 
a  mail-coach,  of  which  the  defendants  were  proprietors,  to  London.  Several  coaches 
used  to  stop  at  the  King's  Arms ;  the  mail  palled  up  there  but  did  not  change  horses. 
The  innkeeper  had  no  express  authority  from  the  defendants  to  take  in  parcels,  and 
nsed  his  discretion  in  sending  them  by  mail  or  any  other  coach.  No  regular  booking- 
office  was  kept  at  the  King's  Arms.     The  parcel  was  lost. 

Held,  first,  that,  for  the  purpose  of  taking  in  the  above  parcel,  the  King's  Arms  was  a 
receiving-house  of  the  defendants,  within  stat.  11  0.  4,  &  1  W.  4,  o.  68.  Secondly, 
that  the  plaintiff  might  properly  sue  the  defendants  on  a  contract  to  carry  from  Melks- 
ham to  London. 

The  defendants  pleaded  non  assumpsit,  and  that  the  parcel  contained  property  within 
the  description  in  stat.  11  0.  4,  «£  1  W.  4,  c.  68,  s.  1,  above  the  value  of  lOZ. :  that  it 
was  not  delivered  at  a  receiving-house  of  the  defendants  but  to  their  servant ;  and 
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Court  do  DOt  proceed  wholly  on  their  own  eanons,  they  shaU  not  be  at  all  con- 
trolled by  the  common  law  (unless  they  act  in  derogation  from  it,  as  bj  ques- 
tioning a  matter  not  triable  before  them,  as  the  bounds  of  a  parish,  or  the  like); 
for  they  shall  be  presumed  to  be  the  best  judges  of  their  own  laws :  and  there- 
fore in  such  case,  if  a  person  is  aggrieved,  his  proper  remedy  is  not  by  prohibi- 
tion, but  by  appeal/'  3  Bum.  Eco.  L.  Prohibition,  2  (p.  219,  8th  ed.).  H 
any  objection  be  taken  to  the  form  of  the  sentence  (which,  however,  is  the  asoil 
one),  that  is  matter  of  practice,  and  can  be  discuss^  only  in  the  spiritiial  Court 
See  Ex  parte  Smyth,  8  A.  k  £.  724,  upon  appeal.  Further,  it  appears,  bj  affi- 
davit, that  the  defendant  has  consented  to  the  articles,  and  an  inquiry  hu  heen 
had  on  the  merits :  therefore,  he  cannot  now  object  to  them. 

R.  F.  BichardSf  contri.  The  application  for  prohibition  is  never  too  late,  if 
it  be  pro  defectu  jurtsdtctionis ;  Offley  v.  Whitehall,  Bunb.  17;  Leman  r. 
Goulty,  3  T.  R.  3.  Now  the  ^sentence  refers  generally  to  all  the  charges,  p^^-i 
Some  of  these  are  not  of  ecclesiastical  cognisance,  but  of  that  of  the  ^  ^ 
common  law.  Thus  the  exercise  of  the  trades  specified  is  prohibited  bj  statate, 
as  admitted  on  the  other  side.  So  challenging  to  fight,  as  in  the  ninth  artiele, 
is  an  indictable  offence.  It  is  said  that  the  object  of  this  proceeding  is  merely 
deprivation ;  but  the  Ecclesiastical  Courts  are  not  warranted  in  drawing  to  them- 
selves cognisance  of  a  matter  cognisable  by  the  common  law,  merely  by  affixing 
to  it  the  penalty  of  deprivation.  It  is  admitted  that  they  cannot  try  theboands 
of  a  parish  :  could  they  obtain  cognizance  of  such  a  question  by  discharging  a 
beneficed  clergyman,  who  should  contest  it,  with  thereby  violating  some  canon, 
and  so  subject  him  to  deprivation,  and  then  insist  that  they  are  to  judge  wheths 
it  be  a  violation  of  the  canon  or  not?  Then,  if  there  be  want  of  jurisdictioa 
as  to  any  of  the  charges,  the  sentence,  which  leaves  it  uncertain  on  whieh 
charges  it  proceeds,  is  Imd ;  and  no  jurisdiction  certainly  appears. 

Lord  Denman,  C.  J.  Supposing  some  of  the  charges  to  be  insufieient,  as 
those  of  trading  as  a  maltster,  and  as  a  fiannel  manufacturer,  still  there  arescTeral 
other  charges }  and  the  Ecclesiastical  Court  finds  them  for  the  most  part  proved. 
To  get  rid  of  the  sentence  of  that  Court,  it  is  necessary  to  show  that  it  has  ad- 
judged on  matters  which  are  in  the  proper  jurisdiction  of  the  Courts  of  common 
law.  That  we  cannot  find  in  the  present  case.  It  is  clear  that  the  Ecclesiastical 
Court  had  jurisdiction  over  some  of  the  matters  charged :  only  it  is  said  that  there 
are  also  some  as  to  which  objections  might  be  taken  to  the  jurisdiction.  It  is 
quite  consistent  *with  the  sentence  that  the  Ecclesiastical  Conrt  may  r^2] 
have  acquitted  on  these.  To  set  aside  the  proceedings  after  sentence,  *- 
it  should  be  shown  that  the  Court  has  clearly  exercised  a  jurisdicUon  which  it 
did  not  possess ;  and  that  is  certainly  not  made  out 

Patteson,  J.  It  is  laid  down  by  several  authorities,  and  not  denied  nov, 
that,  after  sentence,  unless  the  want  of  jurisdiction  be  manifest,  this  Court  viU 
not  interfere.  Supposing  some  of  these  articles  to  be  founded  on  charges  not 
within  the  cognizance  of  the  Ecclesiastical  Court,  that  might  have  been  shown 
before  sentence.  By  the  sentence,  the  onus  is  shifted ;  and  the  party  objecting 
has  to  show  that  the  Ecclesiastical  Court  prooeeded  on  the  objectionable  articles. 
There  is  no  affidavit  to  that  effect ;  ao  that  the  matter  rests  in  uneertaiDtj. 

Coleridge,  J.^  concurred."  Eule  discharged  with  costs. 

1  Williams,  J.,  was  absent 


*The  KING  v.  The  Churchwardens  of  the  Parish  of  ST.  MICHAEL'S,  r«A9i 
PEMBROKE.     November  10.  ^      ^ 

Churchwardens,  under  stot.  59  G.  8,  c.  184,  s.  40,  borrowed  10002.  from  H.,  upon  th« 
credit  of  the  church-rates,  agreeing  with  M.  that  the  sum  should  not  be  oiXltd  in  for 
twenty  years,  unless  the  churchwardens  should  be  desirous  of  paying  olT  the  suae  at 
any  time  before,  or  as  soon  as  a  sufficient  som  should  be  raised  by  the  rates,  or  othtf- 
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thereof  exceeded  10/. ;  and  that  the  said  certificate  was  not  delivered  at  any 
r*f\^T\  ^^^^'  v&i'ehouse,  or  receiving-house  *of  defendants  as  sach  common 
^  ^  carriers  as  aforesaid,  but  that  the  same  was  delivered  to  and  received  by 
a  certain  then  servant  of  defendants  in  that  behalf;  and  that  plaintiff  did  not, 
nor  did  any  other  person  on  his  behalf,  at  the  time  when  the  said  certificate  was 
80  delivered  to  and  received  by  the  said  servant  of  defendants  as  aforesaid,  de- 
clare the  value  and  nature  thereof,  nor  did  the  plaintiff  then,  or  at  any  other 
time,  pay  to  defendants,  or  to  their  said  servant  who  so  received  the  said  certifi- 
cate, or  to  sTny  other  person  or  persons  on  behalf  of  defendants,  any  increased 
rate  of  charge  over  and  above  the  ordinary  rate  of  carriage  as  a  compensation 
for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  cer- 
tificate, or  any  other  increased  charge  whatsoever ;  nor  did  defendants,  or  any 
or  either  of  them,  or  the  said  servant  who  so  received  the  said  certificate  as 
aforesaid,  or  any  person  on  behalf  of  defendants,  then  or  at  any  other  time 
accept  any  engagement  to  pay  the  same.     Verification. 

Replication  to  the  third  plea,  that  defendants  of  their  own  wrong,  and 
without  the  cause  by  them  in  their  last  plea  alleged,  were  guilty  of  the  breach 
of  promise,  &c.,  in  manner  and  form,  &c.     Conclusion  to  the  country. 

On  the  trial  before  Williams,  J.,  at  the  last  summer  assizes  for  Wiltshire, 
r^fiSS!  '^  ^PP^^^d  that  the  defendants  *were  the  proprietors  of  the  Bath  and 
*-  -*  Bristol  mail.  The  certificate  in  question  was  enclosed  in  a  parcel,  ad- 
dressed to  a  house  in  London  (but  with  no  special  direction  as  to  the  coach  by 
which  it  should  go),  and  was  sent  to  the  post-office  at  Bradford,  Wilts,  from 
whence  it  was  forwarded  to  3Ielksham.  The  postmaster  of  Bradford,  Johnson, 
received  it  in  the  post-office ;  the  servant  who  brought  it  paid  2d,  to  book  it. 
No  notice  was  put  up  at  the  post-office  as  to  parcels.  Johnson  was  accustomed 
to  receive  parcels,  and  deliver  them  to  the  driver  of  a  mail-cart,  who  carried 
them  to  Melksham,  six  miles  diQtant.  The  cart  was  employed  by  Tucker,  the 
mail  contractor  at  Melksham  (who  was  not  one  of  the  present  defendants) } 
Johnson  received  the  parcels  for  Tucker,  and  knew  nothing  of  the  defendants. 
If  afty  person  wished  to  pay  carriage  to  London,  he  received  the  money.  The 
driver  of  the  mail-cart,  who  accounted  with  Tucker,  received  the  parcel  in 
question  with  others  from  Johnson  the  postmaster,  and  delivered  them  at  the 

bookkeeper,  coachman,  or  other  servant,  for  the  purpose  of  being  carried  or  of  accom- 
panying the  person  of  any  passenger  as  aforesaid,  the  value  and  nature  of  such  article 
or  articles  of  property  shall  have  been  declared  by  the  person  or  persons  sending  or 
delivering  the  same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an 
engagement  to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package. 

Sect.  2  enacts,  **  That  when  any  parcel  or  package  containing  any  of  the  articles  above 
specified  shall  be  so  delivered,  and  its  value  and  contents  declared  as  aforesaid,  and 
such  value  shall  exceed  the  sum  of  10^,  it  shall  be  lawful  for  such  mail  contractors, 
stage-coach  proprietors,  and  other  common  carriers  to  demand  and  receive  an  increased 
rate  of  charge,  to  be  notified  by  some  notice  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving-house  where  such  parcels  or 
packages  are  received  by  them  for  the  pupose  of  conveyance,  stating  the  increased  rate 
of  charge  required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  com- 
pensation for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
valuable  articles ;  and  all  persons  sending  or  delivering  parcels  or  packages  containing 
such  valuable  articles  as  aforesaid  at  such  office  shall  be  bound  by  such  notice,  without 
further  proof  of  the  same  having  come  to  their  knowledge." 

Sect.  3  enacts,  among  other  things,  that,  if  **  such  notice  as  aforesaid  shall  not  have 
been  affixed,  the  mail  contractor,  stage-coach  proprietor,  or  other  commor  carrier  as 
aforesaid  shall  not  have  or  be  entitled  to  any  benefit  or  advantage  under  this  act,  but 
shall  be  liable  and  responsible  as  at  the  common  law,  and  be  liable  to  refund  the  in- 
creased rate  of  charge."  « 

Sect  5  enacts,  **  that  for  the  purposes  of  this  act  every  office,  warehouse,  or  receiving- 
house  which  shall  be  used  or  appointed  by  any  mail  contractor,  or  stage-coach  pro- 
prietor, or  other  such  common  carrier  as  aforesaid  for  the  receiving  of  parcels  to  be  con- 
veyed as  aforesaid,  shall  be  deemed  and  taken  to  be  the  receiving-house,  warehouse,  or 
office  of  such  mail  contractor,  stagd-coach  proprietor,  &o." 
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King's  Arms  Inn,  Melksham.  The  inkeeper  at  Melksbam,  Bird,  took  in  the 
parcel  in  question,  and  delivered  it  to  the  coachman  of  the  London  mail.  The 
carriage  from  Bradford  to  Melksham  was  charged  upon  the  parcel ;  the  coach- 
man paid  Bird  the  amount,  and  '^charged  it  on."  Bird  used  to  receive 
parcels  to  he  forwarded  hy  the  mails  and  hy  other  coaches ;  he  hooked  them  tod 
kept  2d.  for  the  booking,  as  a  recompense  for  the  care  of  the  parcels.  He  had 
no  authority  from  the  mail-coach  proprietors  to  book,  nor  had  he  ever  been  ap- 
plied to  by  them  to  receive  parcels.  When  the  carriage  from  Melksham  forward 
was  paid  at  the  King's  Arms,  he  delivered  the  money  to  the  coachman.  There 
was  no  regular  booking-office ;  parcels  were  taken  in  at  the  *bar ;  and  r^^qi 
there  was  no  notice  exhibited  as  to  the  rate  of  charge.  Several  coaches  ^  -' 
used  to  call  at  the  King's  Arms ;  for  two  years  and  a  half  the  mail  had  been 
accustomed  to  pull  up  there,  but  not  to  change  horses.  No  statement  was  made 
on  the  plaintiff's  behalf,  as  to  the  value  of  his  parcel,  either  at  the  Bradford 
post-office  or  at  the  King's  Arms. 

The  defendants'  counsel  contended  that  the  plaintiff  ought  to  be  nonsuited, 
upon  grounds  which  will  appear  from  the  following  report.  The  learned  Jadge 
reserved  leave  to  enter  a  nonsuit,  and  left  the  case  to  the  jury,  directing  their 
attention  particularly  to  the  third  plea,  and  to  the  question  raised  by  that  plea, 
whether  or  not  the  King's  Arms  was  a  receiving-house  of  the  defendant :  and  be 
told  them  that,  if  it  was,  the  third  plea  was  not  proved.  The  jury  found  a  ver- 
dict for  the  plaintiff;  damages  25/. 

Bompas,  Scrjt.,  in  this  term  (November  3d)  moved  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered.  First,  on  the  facts  proved,  the  King's 
Arms  was  not  a  receiving-house  of  the  defendants.  The  postmaster  of  Bradford 
received  no  direction  that  the  parcel  should  go  by  any  particular  coach.  He 
sent  it  by  a  mail-cart,  the  driver  of  which  received  a  separate  payment  for  the 
carriage  from  Bradford  to  Melksham ;  and  that  payment  was  made  by  the  laud- 
lord  of  the  King's  Arms,  who  received  the  amount  again  from  the  coachman  to 
whom  he  delivered  the  parcel.  Several  coaches  stop  at  the  King's  Arms,  and 
it  was  in  the  landlord's  discretion  to  select  the  coach  by  which  the  parcel  8lR)uld 
go.  He  receives  no  payment  from  the  defendants,  and  has  no  commission  from 
them  to  take  in  packages  for  them.  If  the  owner  himself  had  left  the  certificate 
at  '*'the  King's  Arms,  it  would  not  have  been  taken  in  thcro  as  at  a  re-  r^gioi 
ceiving-house  for  the  defendants.  [Goleridqe,  J.  If  thero  is  an  office  ^ 
at  which  three  or  four  coaches  call,  is  not  it  a  receiving-house  for  each  ?]  The 
defendants  here  had  not  in  any  way  appointed  the  King's  Arms  as  their  office. 
The  mail  did  not  even  change  horses  thero ;  it  only  pulled  up.  [Lord  Dcvman, 
G.  J.  The  mail  stops  where  the  proprietors  direct ;  it  is  an  understood  transac- 
tion.] That  does  not  make  the  inn  a  receiving-house  for  the  mail.  [Lord  Den- 
man,  C.  J.  If  the  landlord  received  the  parcel  generally,  the  receipt  wonld 
become  a  receipt  on  behalf  of  the  mail,  when  he  put  the  parcel  into  the  coach- 
man's hand.]  If  so,  there  could  not  have  been  an  extra  charge  made  at  the 
King's  Arms  on  behalf  of  the  defendants,  under  stat.  11  G.  4,  and  1  W.  4,  c 
68,  s.  1,  at  the  time  when  the  parcel  was  delivered  there,  no  person  being  then 
authorized  to  make  such  charge  for  the  defendants ;  nor  was  the  King's  Arms 
a  place  at  which  notice  of  such  charge  could  be  given,  under  sect.  2 }  and  ac- 
cordingly the  third  plea  avers  that  the  delivery  was,  in  fact,  not  made  at  a  re- 
ceiving-house or  office  of  the  defendants,  but  to  their  servant,  that  L^,  to  the 
coachman  at  the  time  when  he  received  it  from  the  landlord. 

Secondly,  this  being  an  action  of  contract,  and  not  for  a  breach  of  duty,  it  is 
material  to  show  a  contract  between  the  plaintiff  and  the  defendants.  If  he 
contracted,  it  was  with  Johnson  the  Bradfofd  postmaster.  Johnson  received 
money  for  the  booking  of  the  parcel  at  Bradford ;  he  forwarded  it  to  Melksham, 
and  the  carriage  from  Bradford  to  Melksham  was  paid  by  the  defendants.  The 
contract  declared  upon  is  to  carry  from  Melksham  to  London.  Now,  the  de- 
fendant's contract  at  Melksham  was  with  Johnson  only :  it  was  to  pay  the 
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r*6411  ®^^^S^  already  *inonrred  by  him,  and  to  send  the  parcel  for  him  to 
I-  ^  London.  If  the  plaintiff  was  party  to  any  contract,  it  was  when  the 
parcel  was  delivered  at  Bradford,  and  at  that  time  Johnson  clearly  was  not  the 
agent  of  the  defendants.  He  was  not  bound  to  send  the  parcel  to  them,  more 
than  to  any  other  person ;  and  if  he  transmitted  it  by  an  improper  conveyance, 
he  was  liable  to  the  plaintiff  for  any  consequent  damage. 

Thirdly,  it  is  a  condition  precedent  to  the  right  of  recovery  against  any 
carrier  described  in  stat.  11  G.  4,  &  1  W.  4,  c.  68,  for  the  loss  of  goods  there 
specified,  that  the  value,  if  above  10/.,  should  in  all  cases  have  been  declared 
according  to  sect.  1.  That  is  an  independent  enactment,  and  not  affected  by 
the  particular  provisions  of  sects.  2  and  3.  Sect.  2  has  reference  entirely  to 
the  increased  rate  of  charge  demandable  in  the  case  there  mentioned ;  and  sect. 
3  prescribes  the  terms  and  conditions  to  be  observed  where  the  increased  rate  is 
demanded.  The  words,  ^'  shall  not  have  or  be  entitled  to  any  benefit"  '<  under 
this  act,''  refer  to  the  case  where  the  carrier  has  made  the  increased  charge 
without  performing  the  conditions.  But  it  is  not  necessary  that  that  charge 
should  be  made,  nor,  consequently,  that  the  conditions  should  be  fulfilled  where 
the  carrier  does  not  make  it.  He  is  at  all  events  ep titled  to  the  protection  of 
sect.  1,  if  the  article  lost  be  of  such  a  description  and  value  as  bring  it  wfthin 
that  enactment.  [Coleridge,  J.  It  was  so  held  in  Owen  v,  Burnett,  2  Cro. 
k  M.  353 ;  S.  G.  4  Tyrwh.  133.]  The  question  here  may  be,  whether  this  de- 
fence is  available  under  the  third  plea,  the  jury  having  found  that  the  parcel  was 
delivered  at  a  receiving-house,  which  the  plea  denies.  But,  upon  the  true  con- 
r*6421  ^^^^^^^°  ^^  ^^^  ^1  '^'that  point  is  wholly  immaterial.  [Lord  Den- 
I-  -^  MAN,  C.  J.  It  would  be  difficult  to  bring  the  case,  as  now  put,  within 
the  third  plea.  The  plea  raises  a  different  defence.]  Enough  was  proved  to 
raise  this  defence ;  and  the  plea  is  applicable  if  the  merely  snperfiuous  parts  be 
rejected. 

Lord  Denman,  0.  J.  On  the  first  point,  I  cannot  entertain  a  doubt.  The 
King's  Arms  was  an  inn  used  by  the  defendants,  had  been  some  time  in  the 
habit  of  taking  in  parcels  which  were  sent  by  their  coach,  and  was  adopted  by 
them  as  their  receiving-house  I  think  it  came  within  the  third  class  of  places 
('<  office,  warehouse,  or  receiving-house")  spoken  of  in  the  first  two  sections  of 
the  act,  having  been  adopted  as  such  a  place  by  the  defendants.  As  to  the 
second  point,  I  think  that  there  was  a  contract  between  the  defendants  and  the 
plaintiff.  A  carrier  receiving  goods  undertakes  to  carry  them  .to  the  party 
whose  address  is  upon  them ;  the  fact  of  their  coming  to  him  through  a  series 
of  agents,  does  not  prevent  his  being  liable  to  the  sender.  He  cannot  throw 
back  the  liability  upon  the  earliest  agent.  The  third  point  is  important,  and  is 
difficult  with  regard  both  to  the  construction  of  the  act,  and  the  effect  to  be  given 
to  the  plea.     We  will  take  time  to  consider  of  it. 

Patteson,  J.  It  appears  that  the  mail-coach  was  in  the  habit  of  stoppinff 
at  the  King's  Arms,  but  did  not  change  horses  there ;  if  it  had,  the  case  would 
have  stood  more  favorably  to  the  defendants,  because  then  it  might  have  been 
said  that  the  mere  adventitious  circumstance  of  the  coach  occasionally  taking  in 
a  parcel  while  changing  horses  did  not  make  the  inn  a  receiving-house  for  the 
mail-coach  proprietors.  But  here  it  seems  that  the  coach  stopped  for  the  express 
p^oAQ-i  purpose  *of  taking  parcels.  The  mode  of  remuneration  for  what  had 
^  ^  been  done  previously  in  respect  of  the  parcel  can  make  no  difference. 
As  to  the  persons  contracting,  the  evidence  shows  that  the  postmaster  at  Brad- 
ford did  not  undertake  to  convey  the  parcel  to  London,  but  only  to  forward  it 
to  the  inn  at  Melksham ;  his  responsibility  would  cease  there ;  and  it  is  clear 
upon  the  evidence  that  that  was  the  understanding.  On  the  delivery  at  Melk- 
sham the  innkeeper  there  became  the  agent;  and,  if  the  inn  was  a  receiving- 
house  of  the  defendants,  he  was  their  servant  for  the  purpose  of  receiving  the 
parcel.     On  the  third  point  there  is  some  difficulty. 

Colsridqe,  J.    The  plaintiff  in  this  case,  wanting  to  transmit  a  parcel  to 
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London,  sends  it  to  Johnson,  the  postmaster  of  Bradford,  who  receiTOs  two  pence 
on  account  of  it,  and  delivers  it  to  a  person  by  whom  it  is  carried  to  the  ioo  at 
Melksham.  What  is  the  inference  from  these  facts?  That  there  was  a  contract 
between  the  plaintiff  and  Johnson,  not  for  sending  the  parcel  to  London,  bat  for 
sending  it  to  Melksham  to  be  forwarded.  When  that  was  done,  Johnson  had  per- 
formed his  duty  and  earned  his  reward.  Then  as  to  the  house  at  Melksham.  It 
seems  that  for  two  years  and  a  half  the  mail  had  stopped  there  to  reoeire  parcels. 
Li  all  common  understanding  that  made  it  a  receiving-boose  for  the  mail.  We  must 
take  it  that  the  coach  stopped  there  by  direction  of  the  proprietors.  It  is  said 
that  the  inn  was  not  a  receiving-boose  for  them,  because  other  coaches  stopped 
there,  and  the  innkeeper  had  his  option  of  sending  the  parcel  by  any,  and  that, 
not  receiving  for  one  in  particular,  he  could  not  be  the  agent  of  that  one.  Ba^ 
construing  the  fiicts  as  reasonable  *men,  we  must  say  that,  as  soon  as  rtA^-] 
the  innkeeper  determined  upon  the  coach  by  which  he  would  send,  he  ^  -' 
became,  for  that  purpose,  the  agent  of  the  proprietors.  On  this  part  of  the  case 
wo  may  dismiss  from  consideration  what  occurred  up  to  the  delivery  of  the  par- 
cel at  the  inn.  It  would  have  made  no  difference  if  the  plaintiff  had  brought 
it  there  with  his  own  hands,  or  sent  it  by  his  livery  servant. 

Williams,  J.  The  great  contest  of  the  trial  was,  whether  or  not  the  ion  was 
a  receiving-house  of  the  defendants.  I  agree  with  the  rest  of  the  Court,  that  the 
facts  equally  dispose  of  both  the  first  and  the  second  objection.  The  fifth  sec- 
tion of  Stat.  II  G.  4,  &  1  W.  4,  c.  68,  says  that  <<  every  office,  warehonse,  or 
receiving-house  which  shall  be  used  or  appointed  by  any  mail  contractor,"  &c., 
for  the  receiving  of  parcels,  shall  be  deemed  the  receiving-house  of  such  coo- 
tractor,  &c.  No  formal  appointment  is  required.  The  contract  of  the  defendants 
began  from  the  place  where  their  coachman  received  the  parcel. 

As  to  the  remaining  point.  Cur.  adv.  vuU. 

Lord  Denbian,  C.  J.,  now  delivered  the  judgment  of  the  Court  The  ques- 
tion which  remained  for  our  consideration  in  this  case  was,  whether,  upon  the 
third  plea,  the  plaintiffs  were  entitled  to  recover,  and  we  think  they  are,  the  jury 
having  found  that  the  parcel  was  taken  in  at  a  receiving-house  of  the  defendants. 
Then  the  question  is,  whether  the  defence  which  was  suggested  under  that  plea, 
can  be  made  available  under  the  general  tissue.  Owen  v.  Burnett,  ^^51 
2  Cro.  k  M.  853 ;  S.  C.  4  Tyrwh.  183,  which  was  referred  to  in  moving,  *•  ^ 
was  decided  before  the  new  rules  of  pleading.  Since  the  new  rules,  we  think 
that  this  defence  cannot  be  admitted  on  a  plea  of  non  assumpsit.  No  role, 
therefore,  can  be  granted.  Rule  relnsed.^ 

>  See  Oilbart  v.  Dale,  ant^,  p.  548. 


Sir  JOHN  SCOTT  LILLIE,  Knight,  v.  PRICE.    November  lb. 

In  an  action  for  libel,  it  is  not  required  by  the  rules  of  pleading,  HIL  4  W.  4,  that  th< 
defence  of  privileged  commuiication  should  be  specially  pleaded. 

Declaration  (1836)  for  libel  contained  in  a  letter.  Plea,  Not  Guilty.  On 
the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  term,  the  defence  was,  that  the  alleged  libel  was  a  privileged  commaoi- 
cation.  The  defendant's  counsel  objected  that  this  answer  could  not  he  given 
under  the  plea  of  not  guilty.  The  Lord  Chief  Justice  thought  otherwise,  and 
left  the  whole  case  to  the  jury,  who  found  for  the  defendant. 

Sir  W.  W.  FoUettf  in  this  term,*  moved  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  on  the  ground  of  misdirection.  It  has  never  yet  been 
decided  that  in  an  action  for  libel  the  defence  of  privileged  communication  may 
be  set  up,  under  a  plea  of  the  general  issue.    The  point  was  brought  before  the 

■November  6th.  Before  Lord  Dinkah,  C.  J.,  Paituoh,  Wiuoaxs,  aadCouanMS,  Js. 
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Coart  of  Common  Pleas,  but  not  decided,  in  Smith  v.  Thomas,  2  New  Ca.  372. 
r*6461  ^°  *^®  rules,  Hil.  4  W.  4,  Pleadings  in  *Particular  Actions,  IV.  1,  5  B. 
^  ^  k  Ad.  ix.,  it  is  said  that  the  plea  of  not  guilty,  in  an  action  for  slander 
of  the  plaintiff  in  his  office,  profession,  or  trade,"  "  will  operate  to  the  same  ex- 
tent precisely  as  at  present,  in  denial  of  speaking  the  words,  of  speaking  them 
maliciously,  and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade :  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  plain- 
tiff holding  the  office,  or  being  of  the  profession  or  trade  alleged/'  But  it  can- 
not be  inferred  from  this  that  the  same  plea  will  let  in  the  defence  of  privileged 
communication,  which  involves  matter  not  properly  determinable  by  a  jury.  The 
mere  plea  of  not  guilty  does  not  give  the  plaintiff  any  notice  of  such  a  defence. 
Id  Stancliffe  v.  Hardwick,  2  Cro.  M.  &  R.  1 ;  S.  C.  5  Tyr.  551,  where  a  ques- 
tion of  the  same  kind  arose  as  to  the  admissibility  of  evidence,  in  an  action  of 
trover,  to  justify  the  conversion,  it  was  held  that,  to  let  in  such  a  defence,  the 
plea  ought  to  have  been  special.  Cases  bearing  some  analogy  to  the  present  have 
arisen  in  actions  of  assumpsit,  as  Barnett  v.  Glossop,  1  New.  Ca.  633 ;  and  where 
the  defence  was  the  want  of  a  written  contract  to  satisfy  the  statute  of  frauds, 
it  has  been  held,  since  the  new  rules,  that  that  must  be  specially  pleaded.' 
[Lord  Denman,  C.  J.  In  the  instance  of  an  action  of  slander,  mentioned  in  the 
rule  of  pleading  just  cited,  it  is  said  that  the  plea  of  not  guilty  will  operate  as 
before,  in  denial  of  having  spoken  the  words  maliciously.] 

Cur,  adv.  vulL 
r*6471      *^^  Denman,  C.  J.,  now  said — We  have  consulted  the  other 
'-       ^  Judges  on  this  point,  and  are  of  opinion  that  the  defence  of  privileged 
communication,  as  it  goes  to  the  very  root  of  the  matter  of  complaint,  need 
not  be  specially  pleaded.  Rule  refused." 

^  The  slander  in  the  present  case  was  not  charged  as  affecting  the  plaintiff  in  any  par- 
ticular capacity. 

'Bat  see  Johnson  v.  Dodgson,  2  M.  &  W.  653. 

'See  Cotton  v,  Browne,  8  A.  &  £.  312,  where  it  was  held  that  probable  cause  ought 
not  to  be  specially  pleaded  to  a  declaration  (since  the  new  rules)  for  maliciously  indicting. 
See  also  Delegal  v.  Highley,  3  New  Ca.  950 ;  and  Drummond  t;.  Pigon,  2  New  Ca.  114, 
there  cited. 


CANE  V.  CHAPMAN.    Nov.  15. 

By  the  Harwich  paving  act,  the  oommissioners  **may  sue  or  be  sued  for  or  concerning 
anything  which  shall  be  done  by  virtue  or  in  pursuance  of  this  act,  in  the  name  of 
their  clerk,"  and  are  empowered  to  raise  money  by  rates.  Any  person  may  advance 
money  to  them,  for  the  purposes  of  the  act,  in  purchase  of  annuities,  which  shall  be 
payable  and  paid  by  the  commissioners  out  of  the  money  arising  from  the  rates.  The 
act  prescribes  the  form  of  the  grant;  which  purports  that,  by  virtue  of  the  act,  five  of 
the  commissioners,  in  consideration  of  the  sum  advanced  to  them  by  the  party,  grant 
to  him  an  annuity  out  of  the  rates  to  arise  by  virtue  of  the  act. 

A  declaration,  in  case,  against  the  clerk,  stated  that  the  plainti£f  advanced  a  sum  to  the 
commissioners  for  the  purchase  of  an  annuity ;  whereupon,  by  a  grant  made  according 
to  the  form  of  the  statute,  five  commissioners,  by  virtue  af  the  act,  in  consideration  of 
the  advance,  granted  to  the  plaintiff  an  annuity  out  of  the  rates ;  that  a  quarterly 
payment  of  the  annuity  became  due ;  that  the  commissioners  then  held  in  their  hands, 
oat  of  the  rates,  money  more  than  enough  to  satisfy  it ;  whereupon  it  became  their  duty 
to  pay  it ;  and  that  they  had  not  paid  it  It  did  not  appear  by  the  pleadings  that  there 
were  any  annuitants  besides  plaintiff. 

Held,  that  case  was  maintainable  against  the  clerk,  for  this  breach  of  duty  by  the 
oommissioners. 

Although  the  act  provided  (in  a  distinct  section  Arom  that  giving  the  power  to  sue  as 
above  mentioned)  that  no  suit  should  be  commenced  **  for  anything  done  in  pursuance  '* 
of  the  act  till  certain  notice  was  giyen,  or  after  six  months  **next  after  the  fact 
committed." 

Held,  also,  that,  on  general  demurrer,  the  declaration  was  not  bad  for  want  of  an 
averment  that  the  money  was  advanced  for  the  purposes  of  the  act. 
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Nor  for  omitting  to  aver  that  the  oommissioners  had  reoeired  money  enongh  to  ntisfj 

all  annuitants. 
Defendant  pleaded  that  it  was  not  the  datj  of  the  commissioners  to  paj,  &o.    Held  bed, 

on  special  demurrer,  as  a  traverse  of  an  inference  at  law. 

Declaration  in  case  against  ''  Edward  Chapman,  the  derk  of  the  com- 
missioners appointed  for  patting  in  execution  an  act"  (59  Q.  8,  c.  cxviii.,  local 
and  personal,  pablio,  ''for  paving,  cleansing,  lighting,  *and  watching  the  r*^i 
town  of  Harwich,"   ''and  supplying  the  same  with  water;"*)  for  that,  *-      -* 

*  Sect.  1  appoints  certain  commissioners  for  carrying  the  act  into  execution ;  txtd 
several  following  sections  provide  for  the  future  appointment,  &c.,  of  commissioDcrs. 

Sect.  5  enacts,  "That  all  acts,  proceedings,  matters,  and  things  in  or  reUtire  to 
the  execution  of  this  act,  may  be  done  and  executed  by  any  five  or  more  of  the  com- 
missioners appointed,  or  to  be  appointed  by  or  under  this  act,  except  only  in  cues 
herein  particiUarly  directed  to  be  done  and  executed  by  any  greater  or  less  nnmber 
of  them.** 

Sect  15  enacts,  **That  the  said  commissioners  may  sue  or  be  sued  for  or  concerning 
anything  which  shall  be  done  by  virtue  or  in  pursuance  of  this  act,  in  the  name  of  their 
clerk  for  the  time  being." 

Sect.  16,  and  several  following  sections,  enable  the  commissioners  to  make  rates,  to  be 
assessed,  allowed,  &c.,  as  therein  directed. 

Sect  76,  in  order  to  enable  the  commissioners  to  put  this  act  into  immediate  exeention, 
enacts,  that  it  shall  be  lawful  for  the  commissioners  **  from  time  to  time  to  borrov  and 
take  up  at  interest  any  sum  or  sums  of  money  for  the  purpose  of  this  act,  upon  the  credit 
of  the  said  rates,  not  exceeding  the  sum  of  7000^.,"  and  by  writing  under  their  hands 
and  seals,  at  any  meeting  to  be  held  as  before  mentioned,  **  to  assign  all  or  anj  part  of 
the  said  rates  to  such  person  or  persons  as  shall  lend  or  advance  any  money  thereon  ts 
a  security  for  the  payment  of  the  principal  money  so  to  be  advanced,  with  interest  for 
the  same ;  and  every  such  mortgage  or  assignment  shall  be  in  the  words,  or  tothe 
effect  following;  videlicet, 

**  *  By  virtueof  an  act  of  parliament  passed  in  the  fifty  .ninth  year  of  the  reign  of  his  Msr 
jesty  King  Qeorge  the  Third,  intituled,' "  &c.,  "  *  We,  five  of  the  commissioners  appointed 
by  and  under  the  said  act,  at  a  meeting  held  pursuant  thereto,  in  consideration  of  the 
sum  of  ,  advanced  and  lent  by  A.  B.  upon  the  credit  and  for  the  purposes  of  the  said 

act,  do  grant,  assign,  bargain,  and  sell  unto  the  said  A*.  B.  his  executors,  administra- 
tors, and  assigns,  such  part  or  proportion  of  the  rates  to  arise  by  Tirtue  of  the  said  act 
as  the  said  sum  of  doth  or  shall  bear  to  the  whole  sum  which  now  is  or  miy 

at  any  time  be  lawfully  borrowed  or  become  due,  or  be  charged  or  raised  upon  the 
said  rates,  to  be  had  and  holden  from  this  day  of  ,  until  the  said  tsam 

of  ,  with  the  interest  for  the  same,  at  per  centum  per  annum,  shall  be 

repaid  and  satisfied.' " 

Sect  76  enacts;  **  That  it  shall  and  may  be  lawful  for  any  person  or  persons  to  eon- 
tribute,  advance,  and  pay  to  the  said  commissioners,  for  the  purposes  of  this  act,  any 
sum  or  sums  of  money  not  exceeding  in  the  whole,  together  with  the  money  to  be  ad- 
vanced upon  mortgage  as  aforesaid,  the  sum  of  7000/.,  ^r  the  absolute  purchase  of  one 
or  more  annuity  or  annuities,  to  be  paid  and  payable  during  the  natural  life  of  the 
person  or  the  persons  so  contributing,"  or  of  his  or  their  nominees ;  **  which  annoitj  or 
annuities  shall  be  payable  and  paid  by  the  said  commissioners  out  of  the  money  to 
arise  by  or  from  the  said  rates ;  and  the  grant  of  every  such  annuity  shall  be  in  the 
words  or  to  the  effect  following  (that  is  to  say), 

*«*By  virtue  of  an  act,'"  &c.  (as  in  the  preceding  form),  »*  <  We,  five  of  the  com- 
missioners,"* &C.  (as  before),  "  *in  consideration  of  the  sum  of  ,  advanced  and 
paid  to  us  by  A.  B.,  do  hereby  grant  unto  the  said  A.  B.,  his  executors,  administnton, 
and  assigns,  one  annuity  or  yearly  sum  of  out  of  the  rates  granted  and  to  arise 
by  virtue  of  the  said  act,  which  annuity  or  yearly  sum  of  shall  be  paid  to  the 
said  A.  B.,  his  executors,  administrators,  and  assigns,  by  four  equal  quarterly  payments 
in  every  year,  during  the  natural  life  of  ,  at  or  in  the  Guildhall  of  Harwich 
aforesaid,  and  the  first  payment  thereof  shall  be  made  upon  the  day  of 
next  ensuing  the  date  of  these  presents.    Bated  this          day  of 

Sect.  91  provides,  that  no  action  shall  be  commenced  against  any  person  *' for  any- 
thing done  in  pursuance  of  this  act,"  until  fourteen  days  notice  thereof  be  given  te  the 
commissioners*  clerk,  "or  after  sufficient  satisfaction  or  tender  thereof  tothepaiJT 
aggrieved,  or  after  six  calendar  months  next  after  the  f^ct  committed,"  &c. ;  and  the 
defendant  in  every  such  action,  may  at  his  election  **  plead  specially  or  the  general  issoe, 
and  give  this  act  and  the  special  matter  in  evidence,"  "  and  that  the  same  was  done 
in  pursuance  and  by  the  authority  of  this  act" 

Sect  92  enacts,  "  That  all  moneys  which  shall  be  rdsed  by  the  said  oommi»oBert 
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r*6491  ^^^^^®^'  ^^'  ^®  passing  *of  the  saidaot,  to  wit^  29th  November,  1820, 
■-       ^  the  plaintiff  contnbated,  advanced,  and  paid  to  the  eommissioners  so 


appointed  a  certain  sum,  not  exceeding  in  the  whole,  together  with  all  money 
then  or  theretofore  advanced  upon  mortgage,  as  in  the  act  mentioned;  the  sum 
of  7000/.;  that  is  to  saj  1850/.;  for  the  absolute  purchase  of  an  annuity  to  be 
r^501  P^^  ^^^  payable  during  *the  natural  life  of  the  plaintiff;  and  thereupon, 
I-  -^  by  a  certain  grant  then  made  according  to  the  said  statute,  five  of  the 
commissioners  appointed,  &c.,  did  by  virtue  of  the  said  act,  at  a  certain  meeting 
held  pursuant  thereto,  in  consideration  of  1850/.,  advanced  and  paid  to  them 
bj  the  plaintiff,  grant  unto  the  plaintiff,  his  executors,  &c.,  an  annuity  or  yearly 
sum  of  140/.  8«.,  out  of  the  rates  granted  and  to  arise  by  virtue  of  the  said  ac^ 
to  be  paid  to  the  plaintiff,  his  executors,  &c.,  by  four  equal  quarterly  payments 
in  every  year  during  the  life  of  the  plaintiff,  at  or  in  the  Guildhall  of  Harwich, 
and  that  the  first  payment  thereof  should  be  made  upon  the  1st  of  March  then 
next  ensuing ;  averment,  that,  after  the  making  of  the  said  grant,  to  wit,  1st  of 
December,  1884,  a  large  sum,  to  wit,  85/.  2«.,  for  one  quarterly  payment  of  the 
said  annuity,  became  and  was  due  and  payable  to  the  plaintiff,  whereof  the 
commissioners  had  notice,  and  that,  before  and  at  the  time  at  which  the  last- 
mentioned  quarterly  payment  became  due,  the  commissioners  had  received  and 
then  held  in  their  hands,  out  of  the  rates  granted  and  arising  by  virtue  of  the 
said  act,  divers  large  sums  of  money  more  than  sufficient  to  pay  and  satisfy  the 
said  quarterly  payment;  and  the  commissioners  were  then  requested,  at  and  in 
the  Guildhall,  &c.,  to  pay  the  said  quarterly  payment  or  cause  the  same  to  be 
paid  to  the  plaintiff;  and  it  thereupon  became  the  duty  of  the  commissioners 
to  pay  the  said  quarterlv  payment,  or  cause  the  same  to  be  paid,  to  the  plaintiff, 
at  or  in  the  Guildhall,  &c. ;  yet  the  said  commissioners,  not  regarding  their 
duty  in  that  behalf,  did  not  nor  would,  when  so  requested,  &c.,  or  at  any  other 
r*65l1  ^°^®'  P^^  ^^^  ^^  quarterlv  payment  or  any  *part  thereof,  or  cause  the 
^  ^  same  or  any  part  thereof  to  be  paid,  to  the  plaintiff,  at  or  in  the  Guildhall, 
&c.,  or  at  any  other  time,  place,  &c.;  and  the  same  still  remains  wholly  due,  &c. 
There  were  similar  breaches  alleged  as  to  quarterly  payments  becoming  due 
respectively  on  1st  of  March,  1835,  and  Ist  of  June,  1885.    Damages  500/. 

Plea.  (2d.)  That  it  was  not  the  duty  of  the  commissioners  to  pay  or  cause 
to  be  paid  to  plaintiff  the  said  several  quarterly  payments  in  the  declaration 
mentioned,  in  manner  and  form,  &c.    Conclusion  to  the  country. 

Demurrer,  assig^ning  for  causes,  that  the  said  second  plea  is  multifarious, 
seeking  to  put  in  issue  all  the  matters  of  fact  stated  in  the  declaration  which 
respectively  precede  the  assertion  of  the  liability  of  the  commissioners  to  pay 
the  respective  instalments  of  the  annuity ;  and,  further,  that  the  defendant  nas 
attempted  to  put  in  issue  that  which  is  a  mere  inference  of  law  resulting  from 
the  matter  of  fact  by  which  the  liability  of  the  commissioners  is  created.  Join- 
der in  demurrer. 

CresstoeU  for  the  plaintiff.  The  plea  either  puts  in  issue  all  the  facts  in  the 
dechiration  from  which  it  is  sought  to  raise  the  duty  as  a  legal  consequence,  or 
it  tenders  an  issue  on  the  legal  consequence :  in  either  view  it  is  bad.  [The 
Conrt  then  desired  him  to  confine  himself  to  the  declaration.] 

First,  the  declaration  shows  a  duty  in  the  commissioners.  By  sect.  76,  the 
annuities  <'  shall  be  payable  and  paid  by  the  said  commissioners.''  Even  with- 
out this  express  enactment,  sect.  92  would  raise  the  duty :  for  the  act  can  be 
carried  "  into  execution  "  only  by  their  making  the  payments.  The  commis- 
P6521  ^^^^^f  ^J  *<^ccep^Qg  the  office,  underUke  the  duty.  This  was  held, 
^       -^  where  a  duty  was  imposed  only  by  charter,  in  The  Mayor  and  Burgesses 

vnder  or  by  Tirtne  of  this  act,  or  which  shall  come  to  their  hands  for  the  purposes 
thereof,  shall  be  applied  from  time  to  time  in  defraying  the  costs,  charges,  and  expenses 
first  of  obtaining  this  act,  and  afterwards  of  oarrying  the  same  into  exeoution,  and  to 
and  for  no  other  nse  or  purpose  whatsoever." 
Vol.  XXXL— 40 
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of  Lyme  Begis  v.  Henley,*  the  acceptance  of  the  charter  being  conndered  to  be 
an  undertaking  of  the  duty.     Then,  in  conec^Qence  of  the  duty  not  being  per- 
formed, the  action  lies.     It  is  laid  down  by  ^tre,  B.,  in  Sutton  v,  Johnstone, 
1  T.  R.  509,  "  that  every  breach  of  a  public  duty,  working  wrong  and  loss  to 
another,  is  an  injury,  and  actionable/'     Here  the  duty,  breach,  and  loss  to  the 
plaintiff  are  shown.     In  Com.  Dig.  Action  upon  the  Case  for  Negligence  (A.  1), 
it  is  said,  "  an  action  upon  the  case  lies  for  a  negligence  in  a  man's  dnty^thoagh 
it  be  a  nonfeasance ;"  and  1  Rol.  Abr.  105,  Action  sur  Case  (M.),  pi  8,  is 
oited.     [CoLERiDaE,  J.     Would  not  mandamus  lie?]     A  mandamus  might 
perhaps  issue  to  compel  the  commissioners  to  raise  the  money,  if  it  were  not 
raised ;  for  perhaps  they  could  not  be  sued  for  not  raising  it.    But  here  thej 
have  received  the  money ;  and  they  are  sued  for  not  paying  the  party  vho 
elaims.     In  Keighley's  Case,  10  Rep.  139  a,  it  was  held  that,  if  a  partj  be 
bound  by  prescription  to  repair  a  sea  wall,  and  neglect  to  do  it,  and  the  Com- 
missicmers  of  Sewers  thereupon  necessarily  charge  idl  who  hold  lands,  &c,  with 
the  repair,  every  person  so  charged  may  sue  the  party  neglecting  in  esse.    In 
Schinotti  v.  Bumsted,  6  T.  R.  ^6,  the  managers  and  directors  of  the  lottery, 
under  act  of  parliament,  were  held  liable  in  case  for  not  *declaringa|.^^i 
plaintiff's  ticket  to  be  the  last  drawn,  it  being  so  within  the  act,  which  *-      ^ 
would  entitle  him  to  1000^.     The  objection  that  mandamus  would  lie  might 
have  been  made  there,  if  sustainable  here.     So  case  was  brought  in  Laoon  r. 
Hooper,  6  T.  R.  224,  against  the  Commissioners  of  Customs  for  neglect  of  dutj^ 
and  no  objection  was  made  to  the  form  of  proceeding,  the  only  question  discussed 
being,  whether  there  had  been  neglect  in  fact ;  and  the  plaintiff  recovered.    An 
action  on  the  case  lies  for  selling  goods  liable  to  toll,  without  paying  the  toll, 
though  debt  would  lie ;  Sprosley  v.  Evans,  1  Rol.  Abr.  103 ;  Action  sur  Case, 
(K.),  pi.  2;  1  Vin.  Abr.  598;  Actions  [Case.  Gist.],  (K.  c),  pi.  2.    This  bst 
point  was  also  discassed  in  Steinson  v.  Heath,  3  Ley.  400 ;  but  no  decision  is 
reported.     It  will  be  objected  that  the  commissioners  ought  to  haye  been  made 
defendants,  and  not  the  clerk.     But  this  is  a  suit  '< concerning"  a  ^ thing'' 
'Mone  by  yirtue  or  in  pursuance  of  this  act ;"  and  therefore  it  is  within  sect  15. 
It  is  a  nonfeasance  of  a  duty  created  by  the  act.     The  clause  would  otherwise 
be  almost  nugatory.     The  annuity  is  granted  under  the  act :  all  matters  relating 
to  the  annuity  are  therefore  within  the  clause.     For  all  such  matters  the  clerk 
represents  the  commissioners.     If  the  enactment  had  been  in  general  terms, 
that  the  commissioners  should  sue  and  be  sued  in  the  name  of  the  derk,  the 
objection  could  not  haye  been  made;  yet  such  an  enactment  would,  in  truth, 
carry  the  case  no  further  than  the  present  one ;  for  it  would  be  construed  to  re- 
late only  to  actions  concerning  things  to  be  done  under  the  statute.    The  ques- 
tion must  always  be,  whether  the  commissioners  *are,  so  far  as  the  6<i^r«A54'| 
ject-matter  of  the  action  goes,  to  be  treated  in  that  character^  and  not  as'-       ^ 
indiyiduals ;  where  that  is  so,  the  clerk  is  a  proper  party. 

OglCf  contr^.  The  first  question,  upon  the  declaration,  is,  whether  the  com- 
missioners be  liable,  so  that  the  action  can  be  supported  in  any  form  or  sgainst 
any  party.  Sect.  75  enables  them  to  borrow  money,  not  upon  their  own  credit, 
but  upon  that  of  the  rates,  and  to  assign  a  proportion  of  the  rates  in  return. 
No  credit  is  therefore  giyen  to  them  personally.  Then,  by  sect.  76,  they  may 
grant  annuities  payable  out  of  the  rates  to  persons  contributing.  And  the  de- 
claration charges,  that  they  did  so  grant  to  the  plaintiff.  In  fiorsley  v.  Bell, 
Amb.  770 ;  S.  C.  1  Bro.  C.  C.  101,  note,  the  commissioners  of  a  riyer  nariga- 
tion  were  held  to  be  personally  liable  to  a  party  who  had  been  engaged  by  them 
to  nerform  the  work,  on  the  ground  that  the  credit  was  giyen  to  them,  not  to  the 
undertaking.  That  reasoning  shows  that  there  is  no  personal  liability  here ;  for 
the  statute  expressly  enacts  that  the  credit  shall  be  giyen  to  the  rates.    Eaton 

>  8  B.  ft  Ad.  77,  affirming  the  judgment  of  the  Court  of  C.  P.,  Henley  c.  the  Major  of 
Ljme,  6  Bing.  91.  The  judgment  in  K  B.  was  affirmed  on  error  in  the  Hoaae  of  tedi: 
The  Mayor  and  Burgesses  of  Lyme  Regis  v,  Henley,  1  New  Ca.  222. 


654]  Cane  v.  Chapman.    M.  T.  1836.  771 

V.  Belly  5  B.  &  Aid.  34,  may  appear  to  show  a  personal  liability  in  the  commis- 
sionera.    Bat  there  the  commissioners  made  themselves  personally  liable  by 
their  drafts :  the  act  of  parliament  there,  which  simply  directed  that  persons  ad- 
Tancing  money  should  be  repaid  oat  of  the  rates  rdsed  under  the  act,  gave  no 
remedy  on  the^r&f^s?  which  were  not  instruments  directed  to  be  made  by  the 
act,  and  which,  therefore,  fell  under  the  general  rule  applicable  to  drafts.     And, 
as  the  commissioners  there  chose  to  draw  for  the  sums  ''on  account  of  the  public 
r*6551  ^^°*g®/'  *^®y  ""^^  estopped  from  •saying  that  they  had  no  public 
1-       -'  funds.     Here  there  is  simply  a  grant  of  the  annuity  under  the  words  of 
the  act.    It  maybe  said  that  the  commissioners  are  concluded  from  denying,  on 
this  demurrer,  the  receipt  of  the  funds  for  paying  the  plaintiff;  and  that  so  far 
the  case  falls  within  the  principle  suggested  as  explaining  Eaton  v.  Bell,  5  B.  & 
Aid.  34.     But  the  averment  in  the  declaration  is,  that  the  commissioners  have 
received,  not  enough  for  the  quarterly  payments  on  the  whole  sum  advanced, 
but  only  enough  for  the  quarterly  payments  to  the  plaintiff.     What, right  has 
any  one  annuitant  to  claim  priority  of  payment  before  another?    Further,  sup- 
posing the  commissioners  liable,  and  that  therefore  some  action  lies,  the  remedy 
is  on  the  contract  for  the  annuity,  which  will  make  the  commissioners  liable  (if 
at  all)  in  covenant,  supposing  the  grant  under  seal,  or  in  assumpsit,  supposing 
it  not  under  seal.     It  rather  seems  that  the  instrument  should  be  under  seal; 
for  that  is  expressly  enacted  with  respect  to  the  assignment  of  the  rate,  in  sect. 
75:  and  the  word  ''grant''  is  used  in  sect.  76.     Bat,  whether  the  annuity  in- 
fltrament  be  a  deed  or  not,  there  arises  a  contract  to  pay,  either  special  or  sim- 
ple, supposing  the  commissioners  to  be  liable  at  all.     Case,  therefore,  cannot  be 
supported.     As  to  the  party,  an  action  on  the  case  can  be  supported  only  against 
the  parties  guilty  of  the  tort.     Now  all  that  can,  at  the  utmost,  be  inferred  from 
sect.  15,  is  that  the  clerk  may  be  sued  in  all  cases  where  the  whole  body  of  com- 
missioners would  be  liable;  Everett  v.  Gooch,  7  Taunt.  1.    There  any  five  or 
more  trustees  under  a  turnpike  act  were  required  to  make  compensation  to  a 
r*6561  ^^8®®  whose  term  *determined,  by  the  act,  on  the  first  meeting  of  the 
^       ■'trustees;  and  parties  aggrieved  by  anything  done  by  the  trustees  were 
to  sue  the  treasurer ;  and  it  was  held  that  assumpsit,  laying  a  promise  by  the 
traatees  to  make  compensation  in  consideration  of  their  liabilitv,  could  not  be 
maintained  amnst  the  treasurer,  because  the  trustees  present  when  the  promise 
was  made  could  not,  by  their  act,  render  all  liable.     So,  here,  if  the  grant  of  the 
annuity  create  a  liability  in  the  grantors  to  pay,  it  can  be  only  a  liability  in  the 
five  acting  under  sect.  76 :  at  all  events,  there  cannot  be  a  tort  on  the  part  of 
those  who  were  no  parties  to  it.     But,  further,  sect.  15  has  no  application  to  a 
eomplidnt  of  this  kind.    The  "  thing  which  shall  be  done  by  virtue  or  in  pur- 
soance  of  this  act"  must  be  understood  in  the  same  sense  as  the  similar  words 
in  sect.  91.     Now  this  last  section  is  intelligible  only  if  applied  to  cases  of  mal- 
feasance or  misfeasance :  there  can  be  no  six  months  "after  the  fact  committed  " 
in  the  case  of  a  nonfeasance.    Umphelby  v.  M'Lean,  1  B.  &  Aid.  42;  Water- 
house  V.  Keen,  4  B.  &  C.  200;  Abdy  v,  Stevens,  3  B.  &  Ad.  299,  establish  this 
distinction.     And,  if  the  nonfeasance  be  a  thing  done,  within  these  two  sections, 
the  declaration  ought  to  have  averred  due  notice,  and  have  shown  that  the  action 
was  brought  in  time,  within  sect.  91.    Further,  the  declaration  ought  to  have 
averred  that  the  pkintiff  advanced  the  money  for  the  purposes  of  the  act :  other- 
wise the  proceeding  is  not  under  the  act  Qsect.  76),  and  sect.  15  does  not  apply. 
With  respect  to  the  plea,  the  defendant  had  no  other  method  of  setting  up  his 
r^6571  ^®^®°^'    ^^®  "^facts  alleged  in  the  declaration  are  true,  except  as  to  the 
'-       -^  allegation  of  duty.    The  duty  could  not  arise  unless  the  money  raised 
were  enough  to  pay  all,  the  plaintiff  having  no  right  to  priority :  the  traverse  of 
the  duty  is,  therefore,  in  fact,  a  denial  that  sufficient  money  to  pay  all  was  re- 
ceived.   The  absence  of  such  facts  cannot  in  general  be  taken  advantage  of  under 
;<Not  Omlty ;"  Frankum  v.  The  Earl  of  Falmouth,  2  A.  &  E.  452.    Sect.  91, 
indeed,  enables  the  defendant  to  prove  the  special  matter  under  the  general 
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issue :  but  it  also  reserves  power  to  plead  specially^  as  in  other  oases.  It  is  ob- 
jected that  the  traverse  is  multifarious :  but  it  is  only  a  traverse  of  all  the  fu^ 
together  constituting  the  duty :  that  is  not  multi&rioas;  Stephen  on  Plea^g, 
290,  Ed.  4.  As  to  the  remaining  objection,  that  matter  of  law  is  trayersed 
here,  it  is  a  traverse  of  law  mixed  with  fact,  which  may  be  taken ;  Com.  IKg. 
Pleader  (G.  6). 

CressweU  in  reply.  It  is  contended  that  no  credit  was  given  to  the  commis- 
sioners, and  also  that  the  action  ought  to  have  been  brought  on  their  implied 
contract.  These  arguments  are  inconsistent.  But  it  is  true  that  no  personal 
credit  was  given  to  the  commissioners  who  made  the  grant.  They  acted  in  the 
name  of  all.  This  therefore  does  not  fall  within  the  objection  which  prevuled 
in  Everett  v.  Cooch,  7  Taunt.  1 ;  jand  sect.  15  applies,  the  object  of  which  wu, 
that  the  parties  might  not  be  obliged  to  find  out  the  names  of  a  fluctuating  body. 
This  section  cannot  be  interpreted  by  sect.  91,  the  object  of  which  was  dmerent, 
namely,  f  o  enable  parties  to  offer  compensation  for  acts  done.  The  objection  to 
the  ^plaintiff's  claiming  priority  does  not  arise :  the  record  does  not  show  1^^50-1 
that  any  party  besides  the  plaintiff  is  unpaid  or  has  even  adTanoedl-  ^ 
money.  As  to  the  objection  that  the  plaintiff  is  not  stated  to  have  advanced 
his  money  for  the  purposes  of  the  act,  the  plea  ought  to  have  stated  that  it  was 
not  so  advanced :  in  the  absence  of  this,  the  Court  cannot  infer  that  the  commis- 
sioners charged  an  annuity  on  the  rates  without  power  to  do  so.  Or  there 
should  have  been  a  special  demurrer. 

Lord  DEiriiAN,  G.  J.  We  have  already  intimated  our  opinion  that  the  plea 
is  bad :  it  tenders  an  issue  upon  an  inference  of  law.  Then  the  defendant  ob- 
jects, first  to  the  form  of  action,  secondly  to  the  clerk  being  made  the  partj.  In 
the  first  place,  the  question  is,  whether  the  action  for  nonpayment  of  this  money 
be  "  concerning'^  a  << thing"  ''done  by  virtue  or  in  pursuance  of  this  act"  The 
argument  most  strongly  urged  agunst  it  is  derived  from  sect.  91,  which  speafa 
of  six  calendar  months  ''  next  after  the  fact  committed  :"*  and  it  is  said  that,  as 
one  clause  is  correlative  to  the  other,  the  clerk  cannot  be  sued  where  tiiere  is  no 
fact  committed.  But  the  language  of  the  enabling  clause  is  much  more  exten- 
sive than  that  of  the  other,  wnich  applies  only  to  a  case  where  a  person  is  sued 
for  something  actually  done.  The  clerk  mav  be  sued  where  the  complaint 
arises, ''  for  or  oonoeming  anything  which  shall  be  done  by  virtue  or  in  porsn- 
ance  of  this  act ;"  and  here  the  charge  is  created  under  the  act  I  do  not  see 
how  the  ^commissioners  can  be  personally  responsible.  The  act  of  the  1^5591 
five  is  the  act  of  all ;  and  the  derk  represents  them.  ^      ^ 

Then  comes  the  question,  whether  case  is  the  proper  form  of  action.  I  own 
that  I  felt  much  doubt  on  that  point  I  should  have  thought  that  the  word 
''grant,"  whether  the  instrument  was  under  seal  or  not,  implied  a  contaiet,  and 
that  the  proper  form  would  be  to  sue  in  contract  But  the  consideration  that 
the  commissioners  are  not  personally  liable,  and  are  executing  a  public  trust, 
shows  that  they  are  liable  to  action  for  neglect  of  duty :  and  it  is  a  neglect  of 
duty  not  to  perform  their  engagement.  These,  thereforci  which  were  the  two 
material  objections,  fail. 

Pattesok,  J.  I  am  of  the  same  opinion.  As  to  the  plea,  it  is  clearly  a 
traverse  of  an  inference  of  law :  it  puts  in  issue,  not  the  &ct8  out  of  which  the 
duty  is  to  arise,  but  the  mere  fact  of  its  arising.  I  think  the  derk  is  |»t>perly 
made  defendant  The  action  is  not  brought  against  him  as  the  real  defendant, 
nor  does  the  act  make  him  so.  The  action  is  against  the  commissionas  in  the 
name  of  the  clerk,  as  in  Wormwell  v.  Hailstone,  6  Bing.  668.  The  question 
then  is,  whether  the  commissioners  were  here  liable  as  a  body.  I  admit  that, 
if  this  were  a  contract  binding  the  five  commissioners  personally,  it  might  be 
said  that  only  those  five  were  liable,  since  the  action  must  be  on  the  contract; 
and  that  no  action  on  the  case,  or  in  any  other  form,  would  lie  against  all.  Bn^ 
inasmuch  as  there  is  nothing  here  binding  them  personally  in  any  way,  as  there 
*  See  the  observation  of  Lord  Ellxkbobouoh  in  Rex  v.  Taunton  St  Mai7>  8  M.  &S.  472. 
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r*6601  ^^  ^^^^7  ^  gf^^^  out  of  *the  rates,  and  no  agreement  by  them  to  pay  at 
I-  -'all  events,  they  are  mere  instruments  to  m&e  the  grant.  Then  it  be- 
comes the  dnty  of  the  body  at  large  to  pay  when  they  have  funds.  They  may, 
therefore,  be  sued  in  the  name  of  their  olerk,  provided  the  words  of  the  clause 
on  that  subject  are  sufficient;  and  I  think  that  they  are,  and  that  we  see  the  in- 
tention of  the  legislature  clearly.  The  words  of  sect.  15  are  "for  or  concern- 
ing anything  which  shall  bo  done  by  virtue  or  in  pursuance  of  this  act."  Those 
are  different  from  the  words  in  sect.  91.  No  doubt  the  grant  of  the  annuity  is 
a  thing  done  in  pursuance  of  this  act ;  and  the  plaintiff,  being  the  party  to  whom 
the  ^antis  made,  sues  ''concerning"  a  thing  so  done.  If  the  words  ''or  con- 
cerning" were  left  out,  the  remedy  might  be  limited  to  actions  for  acts  done : 
and  sect.  91  is  so  limited. 

Then,  is  case  the  proper  form  of  action  ?  '  There  is  no  contract :  neither  as- 
sumpsit nor  covenant  could  be  brought,  for  no  engagement  is  entered  into  by 
the  commissioners  who  grant  the  annuity,  either  as  a  body  corporate,  or  as  in- 
dividuals. The  complaint  is  therefore  for  neglect  of  duty :  the  commissioners 
have  the  money,  and  have  not  applied  it.  It  is  objected  that  the  plaintiff  is  not 
entitled  to  a  priority  before  other  creditors:  but  it  does  not  appear  that  there 
are  other  creditors. 

Williams,  J.  I  am  of  the  same  opinion.  The  plea  obviously  attempts  to 
pot  in  issue  the  law  arising  out  of  the  facts.  The  facts  might  have  been  tra- 
versed. I  do  not  accede  to  the  objection  ag(unst  the  action  being  shaped  in 
case.  A  mandamus  might  be  proper  if  there  were  no  funds  3  but  it  stands  upon 
the  record  that  there  are  funds.  Then  it  is  said  that  the  remedy  should  be 
r*66l1  ^^^  *^^  contract ;  but  that  proceeds  upon  an  assumption  not  warranted 
**  -'by  the  facts  or  words.  By  sects.  5  and  76,  five  commissioners  represent 
the  whole  body ;  and,  in  the  grant,  they  do  not  personally  pledge  themselves, 
hut  grant  the  annuity  out  of  Uie  rates.  There  is,  therefore,  no  contract  either 
hy  the  five  or  by  the  whole  body.  Then  how  does  the  liability  arise  7  Upon 
the  allegation  that  there  are  funds  sufficient  to  pay  the  plaintiff;  that  shows  a 
hreach  of  duty  for  which  case  lies.  As  to  the  other  point,  I  think  the  words  of 
sect.  15  sufficiently  large.  An  action  for  withholding  payment  when  there  are 
funds  sufficient  is  an  action  "  concerning"  a  thing  done  by  virtue  of  the  act. 

CoLEBiDQE,  J.  I  am  quite  of  the  same  opinion.  Mr.  Ogle's  argument,  that 
the  commissioners  are  not  personally  liable,  does  not  applv  with  much  weight 
to  the  question,  whether  any  action  lies  at  all :  for,  even  if  there  were  a  sufficient 
liability  in  them  to  support  some  action,  it  would  not  follow  th^t  execution 
would  issue  against  them  personally,  as  appears  from  Wormwell  v.  Hailstone, 
6  Bioff.  668 ;  though,  indeed,  that  case  turned  on  the  particular  words  of  the 
act.  iBut  tiie  argument  does  applv  with  great  weight  to  the  question,  whether 
ihe  clerk  is  properly  made  a  defendant  on  this  record.  For  look  at  the  circum- 
stances and  situation  of  the  parties.  The  plaintiff  advances  money  under  the 
Mt.  Then  five  commissioners  grant  the  annuity  in  the  terms  of  the  act.  If 
there  be  any  personal  liability  at  all,  it  is  in  those  five,  for  it  is  impossible  to 
P6621  ^^  ^^^  ^^®  whole  body  '^are  personally  liable.  They  say  thev  have 
^  ^  granted  an  annuity  out  of  the  rates  to  arise ;  that  is  all.  Call  it  a 
contract,  or  what  you  vrill,  what  is  it  more  than  a  receipt  of  the  money  by  the 
commissioners  acting  under  the  statute,  and  a  setting  aside  of  so  much  money 
to  arise  under  the  statute  7  It  would  be  the  height  of  injustice  to  say  that  they 
were  personally  liable.  Then,  if  they  are  not  personally  liable,  are  they,  as  a 
^7i  properly  sued  in  the  name  of  the  clerk  7  The  words  of  sect.  16  are  as 
strong  as  they  can  be ;  and  we  are  not  to  restrain  them,  for  the  clause  is  a 
beneficial  one,  and  ^nds  to  obviate  difficulties,  as,  for  instance,  that  arising 
from  the  change  of  commissioners.  Surely  the  purchase  of  the  annuity  was 
something  done  by  virtue  of  the  aot.  I  think,  therefore,  that  this  is  a  case 
within  both  the  words  and  the  dpirit  of  the  act.  Then  comes  a  question  which 
ifl  very  different;  whether  case  be  the  proper  form  of  action.    Now  for  what,  in 
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a  notice  merely,  and  its  words  cannot  have  a  more  extensive  efieet  than  those  of 
sect.  2  to  which  it  is  appended. 

Lord  Den  MAN,  C.  J.  As  to  the  objection,  that  the  certiorari  is  out  of  time, 
there  are  authorities  which  sufficiently  show  that  the  statute  13  G.  2,  c.  18,  re- 
fers, not  to  the  time  of  makine  an  order,  but  to  the  time  at  which  the  sesmi 
act  with  regard  to  it  As  to  the  second  objection,  a  good  deal  of  doubt  has  bees 
raised  with  respect  to  the  order  in  Question ;  but,  upon  the  words  of  the  statote 
55  G.  8,  c.  68,  I  think  no  fair  doubt  remains.  Sect.  2  of  that  act  directs  that 
the  justices  shall  '^  divert  and  turn"  and  <<  stop  up"  as  is  there  mentioned,  "bj 
such  ways  and  means,  and  subject  to  ^suoh  exceptions  and  conditions  in  rtc^n-y 
all  respects,"  as  are  stated  in  the  previous  act,  13  G.  3,  c.  78,  "  in  regard  ^  ^ 
to  highways  to  be  widened  or  diverted."  Now  what  are  those  ways  and  meaos? 
They  are  to  be  found  in  sects.  16  and  19  of  the  earlier  act,  and  the  forms  giTcn 
in  the  schedule,  See  Rex  v.  The  Justices  of  Cambridgeshire,  4  A.  &  £.  Ill; 
and^  those  enactments  and  forms  no  provision  appears  for  making  the  order  to 
divert  and  the  order  to  stop  in  the  same  instrument.  The  certificate  of  compl^ 
tion,  required  by  sect.  4  of  the  later  act,  is  evidently  not  substituted  for  a  second 
order,  because  the  same  certificate  is  required,  in  similar  terms,  by  stat  13  G. 
8,  c.  78,  s.  19,  which  clearly  contemplates  two  orders.  It  must  therefore  be 
taken,  here,  that  separate  orders  are  necessary  for  the  diversion  and  the  stop- 
ping up.  If  any  doubt  remained  upon  this  point,  the  authority  of  Lord  Te5- 
TEBDEN,  which  is  of  the  greatest  weight  on  all  occasions,  must  prevail;  and  be, 
in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477,  distinctly  rested  his  decision 
on  the  ground  that  the  order  was  not  only  for  making  a  new  road,  but  also  for 
stopping  up  the  old,  and  that  the  statute  gave  no  power  to  make  such  an  order. 
On  that  authority,  and  these  reasons,  I  am  of  opinion  that  the  present  rule  mtiA 
be  absolute. 

Patteson,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  I  think  tbat, 
if  an  appeal  has  been  heard,  and  a  certiorari  is  moved  for  within  six  mootbs 
after  the  order  is  confirmed  on  such  appeal,  it  is  sufiicient.  If  this  were  other- 
wise, the  party  aggrieved  would  not  have  his  two  remedies ;  for,  if  he  were 
obliged  to  remove  the  order  within  six  months,  he  *would  often  lose  the  p^^n 
opportunity  of  an  appeal  on  the  merits,  the  order  being  withdrawn  from  >- 
the  sessions.  There  is  no  direct  authority  on  the  point ;  but  in  Rex  r.  Sbep- 
pard,  3  B.  &  Aid.  414,  the  objection  as  to  time  might  have  been  taken;  and 
the  question,  whether  or  not  a  certiorari  lay,  was  before  the  Court.  With  re- 
spect to  the  other  question,  upon  the  words  of  stat.  55  G.  3,  c.  68,  s.  2^  vhich 
enables  the  justices  *'  by  order"  to  divert  and  turn  and  to  stop  up  the  vavs 
spoken  of,  I  should  have  thought  that  a  single  order  was  sufficient  for  hoth  par- 
poses  ;  but  the  words,  *^  by  the  same  ways  and  means,  and  subject  to  such  ex- 
ceptions and  conditions,"  refer  to  sects.  16  and  19  of  the  former  Highway  Act, 
the  latter  of  which  sections  has  similar  words  of  reference  to  sect.  16,  and  di- 
rects, in  language  like  that  of  stat.  55  G.  3,  c.  68,  s.  4,  that  no  stoppage  of  an 
old  highway  shall  take  place  till  after  certificate  of  the  new  way  being  complete. 
I  do  not  know  of  any  express  decision  as  to  the  necessity  of  two  orders,  for  di- 
verting and  for  stopping  up,  under  the  former  act :  but  it  is  plain,  firom  the 
forms  given  in  the  schedule  to  that  act,  that  two  orders  are  there  contemplated. 
If  there  ^ere  any  doubt  upon  the  point,  as  arising  on  the  later  statute,  ve  hare 
an  authority  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477  ?  and  I  should 
think  it  best  to  follow  a  former  decision  unless  we  were  satisfied  that  it  was 
erroneous. 

Williams,  J.  With  respect  to  the  second  point,  under  the  old  Higbvaj 
Act  two  orders  were  clearly  necessary.  Then  does  stat.  55  G.  3,  c.  68,  repeal 
that  act,  as  to  the  necessity  of  a  second  order?  If  there  *were  no  pr©-r»g321 
vious  decision,  I  do  not  know  how  this  might  be;  but  the  very  point  hasj*^ 

^en  already  determined  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C  477,  and 
by  Lord  Tenteeden  only,  but  by  Littledale,  J.,  sdso,  who  impliedly  ao- 
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r*6651  ^^^'  ^^^'  ^^  award  in  Ilea  of  and  satisfaction  *for  the  open  field  lands, 
I-  ^  grounds,  and  right  of  common  of  the  estate  of  the  said  Jonah  Smith, 
called  'late  Daniel  Smith's/  consisting  of  half  a  yard  land/'  &c. 

The  commissioners  duly  made  their  award,  July  2d,  1825,  and  thereby  set 
out  and  allotted,  and  awarded  to  Jonah  Smith,  in  lieu  of  the  open  field  lands, 
grounds,  and  right  of  common  of  his  estate  called  ''  late  Daniel  Smith's,"  con- 
sisting of  half  a  yard  land,  '^  one  plot  or  parcel  of  land  or  ground  situate  in  the 
hamlet  of  Ghadlington  West,  at  Crooked  Oak  furlong,  containing  ten  acres  and 
two  roods,  bounded,"  &c.* 

The  last-mentioned  ten  acres  and  two  roods  were  the  premises  which  the 
plaintiff  sought  to  reooYcr  in  this  action.  The  whole  of  the  title  deeds  relating 
to  the  property  were  placed  in  the  hands  of  Harris's  solicitor  at  the  time  of  the 
execution  of  the  mortgage  deeds  in  1824,  and  had  continued  in  his  possession 
ever  since. 

The  defendant  claimed  to  be  a  prior  mortgagee,  and  put  in  an  indenture  of 
mortgage  of  November  21st,  1818,*  whereby  the  said  Jonah  Smith  granted  and 
r*6661  ""^^"^^^  ^^^  ^^^  yesxs  to  defendant,  his  executors,  administrators,  and 
*-  ^  assigns  (inter  alia),  ^'  one  plot  or  parcel  of  land  or  ground  being  one  of  the 
allotments  in  lieu  of  half  a  yard  land  late  Daniel's,  purchased  by  the  said  Jonah 
Smith  of  one  John  Smith,  situate  in  the  said  hamlet  of  Godlington  West  at 
Crooked  Oak  furlong,  containing  ten  acres  and  two  roods,  &c. ;  following"  (as 
the  case  stated)  "  the  words  of  a  description  of  the  allotments  which  was 
delivered  to  him  by  authority  of  the  commissioners  in  1817,  afterwards  inserted 
in  the  award  as  above  set  out,  and  which  showed  these  lands  to  be  the  same 
Bought  to  bo  recovered  in  the  present  action." 

The  defendant  also  put  in  indentures  of  lease  and  release  of  28th  and  29th 
December,  1826,  to  wmch  Jonah  Smith  was  party  of  the  first  part,  and  defen- 
dant of  the  second ;  and  which,  after  reciting  the  indenture  of  mortgage  of 
November,  1818,  reciting  also  that  doubts  had  been  entertained  as  to  its  vali- 
dity, and  whether  at  the  time  of  its  execution  Jonah  Smith  was  seised  of  the 
fee  simple  of  the  hereditaments  and  premises  thereby  demised,  by  reason  that 
the  commissioners  had  not  then  signed  their  award ;  and  reciting  aLso  that  the 
defendant  had  therefore  requested  of  Jonah  Smith  such  further  assurance  as  was 
after  mentioned,  which  Jonah  Smith  had  agreed  to  give,  further  witnessed  that 
in  pursuance  of  the  said  agreement,  and  in  consideration  of  5<.,  the  said  Jonah 
Smith  did  grant,  bargain,  and  sell,  and  demise,  ratify,  and  confirm  unto  the  de- 
fendant, his  executors,  &c.,  all  the  premises  before  mentioned  and  described  (in- 
cluding those  now  in  question)  conveyed  by  the  recited  indenture  of  1818,  for 
P6671  ^^^  rosi^liio  of  the  before-mentioned  term  of  500  years,  for  securing  "^the 
^       ^  sum  of,  &c.,  and  interest,  as  in  the  recited  indenture  was  mentioned. 

The  commissioners  set  out  the  allotments,  and,  among  other  proprietors,  put 
Jonah  Smith  in  possession  of  this  allotment  of  ten  acres  and  two  roods,  in  1812,. 
uid  he  remained  in  possession  till  his  death  in  1827,  since  which,  to  the  present 
time,  his  wife  and  the  defendant  have  been  successively  in  possession. 

The  sections  of  the  local  Inclosure  Act,  51  0.  3,  c.  xxv.,  principally  referred 

*  Another  plot  or  parcel  was  at  the  same  time  allotted  to  him  in  lien  of  the  same 
property. 

'  Thifl  indenture  (whioh,  with  the  other  documents  referred  to,  was  to  form  part  of  the 
cue)  reeited  that  Jonah  Smith  was  seised  in  fee  of  the  messuages,  cottages,  lands,  and 
hereditaments  after  described ;  and,  after  some  other  recitals,  it  was  thereby  witnessed 
^at  Smith  granted,  bargained,  sold,  demised,  and  confirmed  to  Saunder,  his  executors, 
ae.,  all  those  freehold  and  tithe-free  hereditaments  and  premises  after>mentioned,  that 
M  to  say,  all  that  messnage  or  tenement,  with  the  bams,  &c.,  situate,  &o.,  and  also  all 
uioee  several  plots  or  parcels  of  land  "  set  ont  and  allotted  and  awarded,  or  intended  so- 
^  he,  by  the  pommissioners  appointed  and  acting  under  and  in  pursnanoe  of  a  certain 
^t  of  parliament,''  &0i,  '*unto  the  said  Jonah  Smith,  in  lieu  of  and  compensation  and 
satisfaction  for  his  estates,  late"  &o.,  consisting,  &o.,  and  part  of  late  Daniel  SmitVs, 
tbat  is  to  say,  one  plot  or  parcel  of  land,  &o.  (describing  several  parcels,  and  among 
them  the  ten  acres  and  two  roods  mentioned  in  the  text). 


776  5  Adolphus  &  Elus.  [667 

to  in  the  sahseqaent  argament,  were  the  following.  After  yariotis  enactments 
giving  powers  to  the  commissioners,  and  directing  them  to  make  certain  allot- 
ments : — 

Sect.  84,  authorizes  and  requires  them  to  set  out,  divide,  and  allot  all  the  I^ 
sidue  of  the  lands  to  be  divided,  allotted,  and  inclosed  under  the  act,  "  nnto  and 
amongst  the  several  proprietors  thereof  and  persons  interested  therein,  in  pro- 
portion and  according  to  their  several  and  respective  lands,  grounds,  rights  of 
common,  and  other  rights  and  interest,  in,  to,  and  over  the  same/' 

Sect.  43,  enacts,  ''  That  if  any  person  hath  sold,  or  shall  at  any  time  before 
the  execution  of  the  award  of  the  said  commissioners,  sell  his,  her,  or  their  b- 
terest,  right,  title,  or  property  in,  over,  and  upon  the  said  open  fields,  common 
pasture,''  &c.,  "  then  and  in  every  such  case  it  shall  be  lawful  for  the  said  com- 
missioners, and  they  are  hereby  authorized  and  required,  with  the  consent  in 
writing  of  such  vendor  or  vendors  respectively,  to  make  an  allotment  or  allot- 
ments of  the  land  unto  the  vendee  or  purchaser  in  such  sale,  or  to  his  or  her 
heirs  or  assigns,  for  or  in  respect  of  such  right,  interest,  and  property  so  sold 
as  aforesaid ;  and  every  such  vendee  or  purchaser,  and  his  or  their  heirs  and 
assigns  ^shall  and  may,  from  and  after  the  execution  of  the  said  award,  r*g£gi 
hold  and  enjoy  the  lands  so  to  be  allotted  to  her,  him,  or  them,  as  ■-  -' 
aforesaid,  in  the  same  manner  to  all  intents  and  purposes  as  the  vendor  in  ererj 
such  sale  might,  could,  or  ought  to  have  held  and  enjoyed  the  same  in  case  snch 
sale  had  not  been  made." 

Sect.  46,  enacts,  '*  That  the  several  lands  and  grounds  so  to  be  allotted  snd 
awarded  upon  the  said  division  and  inclosure  to  the  several  persons  concerned, 
and  the  several  messuages,  lands,  tenements,  old  inclosures,  new  allotments,  and 
other  hereditaments,  which  shall  be  exchanged  in  pursuance  of  this  act  or  the 
said  recited  act,  immediately  after  such  allotments  and  exchanges  are  made  as 
aforesaid,  shall  be,  remain,  and  enure  to  the  several  persons  to  whom  the  same 
shall  be  respectively  allotted  or  given  in  exchange  as  aforesaid,  who  shall  from 
thenceforth  stand  and  be  seised  and  possessed  thereof  to  such  and  the  samenses, 
estates,  trusts,  and  purposes,  and  subject  to  such  and  the  same  wills,  settle- 
ments, limitations,  powers,  remainders,  leases  (except  leases  at  rack  rent) 
charges  and  incumbrances,  as  the  several  and  respective  messuages,  lands,  tene- 
ments, old  inclosures,  or  other  hereditaments,  in  lieu  of  which  such  allotments 
or  exchanged  premises  shall  be  respectively  made  or  taken  as  aforesaid,  are  nov 
held  under,  subject  to  or  liable  to  be  charged  with,  or  affected  by,  or  might  or 
would  have  been  held  under,  or  subject  to  or  liable  to  have  been  charged 
with,  or  affected  by,  in  case  this  act  had  not  been  made." 

W.  J.  Alexander  for  the  plaintiff.  The  deed  of  November,  1818,  did  not 
convey  any  legal  estate  to  the  defendant;  it  was  only  an  equitable  agreement 
for  conveying  ^allotments  which  were  to  be  made  to  the  mntor  at  a  r^g^i 
future  time.  But  the  legal  estate  in  the  half  yard  land,  late  Daniel  ^ 
Smith's,  passed  to  the  lessor  of  the  plaintiff  by  the  deeds  of  December,  1824,  and, 
tiiat  land  being  taken  by  the  commissioners  under  the  inclosure  act,  the  allot- 
ments in  lieu  of  it  became  vested  in  the  lessor  of  the  plaintiff  upon  the  making 
of  their  award,  by  virtue  of  the  award,  and  according  to  the  provisions  of  the 
local  act,  51  G.  8,  c.  xxv.,  sects.  43  and  46,  and  the  general  inclosure  act  of 
1  &  2  O.  4,  c.  28.  In  this  respect,  the  Court  will  give  the  same  effect  to  sect 
46  of  the  present  inclosure  act,  as  was  given  to  a  similar  enactment  in  Doe  dem. 
Sweeting  v.  Hellard,  9  B.  &  C.  789.  The  clause,  as  was  said  by  Batlet  and 
LiTTLEDALE,  Js.,  in  that  case,  must  be  construed  liberally,  so  as  to  carry  into  effect 
the  manifest  intention  of  the  legislature ;  and  it  will  be  held,  according  to  the 
decision  there,  that  the  allotment  vested,  on  the  execution  of  the  award,  Mcord- 
ing  to  the  legal  interest  at  that  time  subsisting,  Although  the  possession  of 
the  allotment  was  given  to  Jonah  Smith  in  1812,  he  could  have  no  legal  seisin 
'Of  it  till  the  execution  of  the  award.  Farrer  t;.  Billing,  2  B.  &  Aid.  171,  shows 
^•his ;  although  neither  that  case,  nor  any  that  has  been  found,  is  precisely  similar 
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to  tbe  present.  Kingsley  v.  Young,  17  Yes.  468,  S.  C,  on  appeal,  18  Yes. 
207,  which  may  be  mentioned  on  the  other  side,  was  brought  under  the  notice 
of  this  Court  in  Farrer  v.  Billing,  2  B.  &  Aid.  171,  and  can  have  no  bearing  on 
the  present  case ;  for,  besides  the  particular  provisions  of  the  local  inclosure  act, 
there  pointed  out,  the  vendee.  Young,  who  declined  fulfilling  his  contract,  on 
the  ground  that  no  legal  title  could  be  made  to  the  allotment  (the  subject  of  the 
r^6701  ^^^^^^0  ^^^^  ^^^  commissioners  ^should  execute  their  award,  had  pur- 
^  -'  chased  with  full  notice  of  all  the  circumstances.  But  in  Lowndes  t^. 
Bray,  1  Sugd.  Yend.  &  Pur.  842,  9th  ed.,  '<  where  the  estate  was  sold  without 
any  notice  that  it  was  recently  allotted  under  «n  inclosure  act,  and  it  appeared 
that  the  commissioners  had  not  made  their  award,  and  the  act  contained  no 
clause  authorizing  a  sale  before  the  award '/'  Lord  ELLENBOROtiOH  held,  ''  that 
the  purchaser  was  warranted  in  refusing  the  titlo.^'  Sittings  after  Trin.  T.  1810. 
And  in  Cane  v.  Baldwin,  1  Stark.  N.  P.  C.  65,  where  a  vendee,  under  similar 
circumstances,  had  paid  a  deposit,  the  vendor  undertaking  to  convey  the  free- 
hold estate,  Lord  Ellenborough  held  that  the  vendee  might  recover  back  his 
deposit  money.  [Coleridge,  J.,  referred  to  Doe  dem.  Dixon  v,  Willis,  5  Bing. 
441.]  That  case  is  very  shortly  stated,  and  does  not  appear  to  have  undergone 
much  consideration.  Farrer  v.  Billing,  2  B.  &  Aid.  171,  was  not  noticed  in  it ; 
and  it  does  not  appear  that  the  inclosure  act,  under  which  the  allotment  took 
place,  may  not  have  contained  a  clause  giving  effect  to  sales,  like  that  mentioned 
in  Kingsley  V.  Young,  17  Yes.  468;  18  Yes.  207.  [Coleridge,  J.  There  is 
another  report  of  Doe  dem.  Dixon  v.  Willis,  in  8  Moore  &  Payne.']  The  case, 
however,  is  said  to  have  been  disapproved  of  and  overruled  by  the  Master  of  the 
Rolls  in  Mortlook  v.  Kentish,  July  26th,  1838  (not  reported^.  The  deed  of 
confirmation,  executed  in  1826,  can  avail  nothing,  if  the  preceding  argument  be 
correct. 

OnppSy  control.  Both  parties  claim  by  mortgages  antecedent  to  the  award ; 
1^6711  ^^^  ^^^  award  vested  a  title  *in  the  defendant,  prior  in  point  of  time,  and 
^  ^  preferable,  to  that  of  the  lessor  of  the  plaintiff.  The  allotments  of  Jonah 
Smith,  comprehending  those  now  in  question,  were  put  into  his  possession  in 
1812.  In  1817,  wishing  to  mortgage  the  ten  acres  two  roods  set  out  as  part 
of  his  allotments,  he  procured  from  the  commissioners  a  description  of  that 
part,  which  he  then  mortgaged  in  the  terms  of  the  description  furnished, 
tinder  sect.  46  of  the  local  act,  he  had,  from  the  time  when  the  allotments  were 
made,  the  same  right  in  them  as  in  the  land  for  which  they  were  substituted,  that 
is  an  estate  of  freehold :  and  that  estate  he  charged  with  the  term  of  500  years 
to  the  defendant,  before  executing  any  mortgage  to  the  lessor  of  the  plaintiff. 
Farrer  v.  Billing,  2  B.  &  Aid.  171,  does  not  affect  the  present  case,  because  the 
local  act  there  provided  that,  on  sale  of  an  allotment,  the  vendee  might,  after 
execution  of  the  award,  hold  the  allotted  land  as  the  vendor  might  have  done  if 
there  had  been  no  sale.  Here,  no  restriction  appears :  and,  in  the  present  case, 
independently  of  the  local  act,  the  defendant's  title  is  protected  by  stat.  1  &  2 
G.  4,  c.  23  (passed  after  the  decision  in  Farrer  v.  Billing,  2  B.  &  Aid.  171), 
which,  after  reciting  the  inconvenience  arising,  because  the  owner  of  allotments 
under  inclosure  acts  cannot  distrain,  &c.,  before  the  execution  of  the  awards,  by 
reason  of  the  freehold  or  legal  seisin  not  being  vested  in  them,  enacts,  in  sects. 
1}  2,  that  every  person  to  whom  such  allotment  is  or  shall  be  made,  and  to  whom 
possession  is  or  shall  have  been  given  by  order  of  commissioners,  may  distrain 
upon  any  tenant  to  whom  he  may  have  demised  such  allotment,  sue  for  any 
P6721  ^^°^^  '^done  to  it,  or  bring  ejectment  for  recovering  the  possession  of  it^ 
^  ^  although  the  award  shall  not  have  been  executed.  A  mortgagor  in  pos- 
iession  is  tenant  to  his  mortgagee ;  the  defendant,  under  the  last-mentioned  act, 
i&ight,  if  his  interest  was  unpaid,  havQ  ejected  Smith  the  mortgagor ;  h  fortiori 
the  defendant,  if  he  had  himself  been  in  possession,  might  have  defended  an 

J  3  M.  &  P.  24.  Nothing  is  said  there  of  the  terms  of  the  local  act;  nor  does  it  appear 
that  Farrer  v.  Billing  was  cited. 
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ejeotment  against  the  mortgagor  or  a  person  claiming  nnder  him,  and  may  do  go 
now.  Whatever  effect  the  award  might  have,  when  executed,  it  would  operate 
upon  the  defendant's  title  before  that  of  the  lessor  of  the  plaintiff. 

W,  J.  Alexander  in  reply.  Sect.  46  of  thejocal  act  vests  only  the  lands  "  to 
be  allotted  and  awarded;"  the  mortgagor,  therefore,  had  no  legal  estate  to 
convey  in  the  allotment  now  claimed,  tUl  the  award  was  made.  On  the  making 
of  the  award,  that  allotment  vested  in  the  lessor  of  the  plaintiff,  by  sect.  46,  and 
by  the  conveyance  to  him  of  the  legal  estate  in  the  premises  for  which  the  alloU 
mcnt  was  substituted.  [Coleridqe,  J.  Sect.  43  enacts  that  the  bnds  to  be 
allotted  to  vendees,  as  there  direoted,  shall  be  held  by  them  in  the  same  maimer  I 
as  the  vendors  might  have  held  them,  ''  from  and  after  the  execution  of  the  said  I 
award :''  but  by  sect.  46  the  allotments  there  mentioned  are  to  be,  renudn,  aod  I 
enure  as  that  section  directs^  ''  immediately  after  such  allotments  and  exchanges  | 
are  made."]  The  object  in  sect.  46  probably  was  to  prevent  difficulties  which  | 
the  commissioners  might  have  had  in  ascertaining  the  rights  of  parties  at  the  | 
time  of  making  the  award,  where  those  rights  were  not  settled  according  to  sect.  | 
43.  The  recital  in  stat.  1  &  2  G.  4,  o.  33,  s.  1,  favors  the  view  taken  by  the  | 
lessor  of  the  plaintiff.  I 

*Lord  Denman,  C.  J.  The  lessor  of  the  plaintiff  in  this  case  makes  rtg-Toi  i 
title  under  a  conveyance  from  Jonah  Smith  in  1824 ;  the  defendant  says  ^  ^  , 
that  at  that  time  he  was  already  entitled  by  a  conveyance  in  1818,  and  bj  the 
local  act,  51.  G.  3,  c.  xxv.  One  clause,  sect.  46,  of  that  act,  directs  that  the 
lands  to  be  allotted  and  exchanged  shall,  immediately  after  such  allotments  and 
exchanges  are  made,  be,  remain,  and  enure  to  the  several  to  whom  the  same 
shall  be  respectively  allotted  or  given  in  exchange,  who  shall  from  thenceforth 
stand  and  be  seised  and  possessed  thereof  to  such  and  the  same  uses,  estates, 
trusts,  and  purposes,  and  subject  to  such  and  the  same  charges  and  incumbrances, 
as  the  lands  in  lieu  of  such  allotments  or  exchanged  premises  shall  be  respec- 
tively made  or  taken  as  aforesaid  are  now  held  under  or  subject  to,  or  would 
have  been  held  under  or  subject  to  if  this  act  had  not  been  made.  The  set 
passed  in  1811 ;  in  1812  this  allotment  was  made  to  Jonah  Smith ;  and  in  1818 
he  conveyed  to  the  defendant.  The  whole  law  of  the  case  is  contuned  in  sect. 
46  of  the  local  act  \  it  is  not  affected  by  the  general  act,  1  &  2  G.  4,  c.  23. 
And  I  think  that,  under  the  local  act,  Jonah  Smith  had  power  to  convey  this 
allotment  to  the  defendant.     The  defendant  therefore  has  proved  his  title. 

Patteson,  J.  Abbott,  C.  J.,  says,  in  Farrer  v.  Billing,  2  B.  &  Aid.  178, 
''  The  language  of  the  local  act  upon  which  that  case"  (Kingsley  v.  Young,  17 
Yes.  468,  18  Yes.  207)  <' arose,  was  different  from  that  of  the  act  under  cor 
present  consideration.  The  legislature  may  certainly,  by  proper  words,  give  the 
seisin  and  legal  estate  upon  the  allotment  only,  and  before  ^execution  pMTn 
of  the  award.  But  we  think  the  present  act  does  not  contain  any  words  ^ 
proper  for  that  purpose,  or  indicative  of  such  an  intention.''  The  forty-axth 
section  of  the  local  act  upon  which  this  case  turns  does  contain  proper  words  for 
such  a  purpose,  and  indicative  of  such  an  intention.  The  words  "so  to  be 
allotted  and  awarded"  mean  <'  to  be  allotted,  and  respecting  which  an  award 
shall  afterwards  be  made ;"  and  then  it  is  said  that  the  premises  to  be  allotted 
shall  be,  remain,  and  enure  to  the  persons  mentioned,  '^  immediately  after  such 
allotments  and  exchanges  are  made  as  aforesaid/'  that  is,  not  when  the  allot- 
ments are  marked  out  and  completed  by  the  award,  but  as  soon  as  they  are  in 
fact  made.  If  the  enactment  stopped  at  the  words  '^  be,  remain,  and  enure  to 
the  several  persons  to  whom  the  same  shall  be  respectively  allotted,"  no  legal 
estate  would  pass  by  the  allotment^  under  this  clause;  but  it  goes  on  to  say, 
''  who  shall  from  thenceforth  stand  and  be  seised  and  possessed  thereof  to  such 
and  the  same  uses,"  &c.,  as  the  lands  in  lieu  of  which  they  are  made.  Jonah 
Smith  was  seised  in  fee  of  the  property  in  lieu  of  which  the  land  now  in  question 
was  allotted.  Immediately  after  the  allotment  he  was  seised  in  fee  of  that 
land,  and  he  mortgaged  it  to  the  defendant  in  1818.     I  do  not  rely  upon  stat. 
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1  &  2  G.  4,  c.  23,  because  that  paased  after  the  deed  of  1818  was  executed; 
but  I  found  my  opinion  on  sect.  46  of  the  local  act.  Under  that  section,  Smith 
took  a  legal  estate  in  the  allotment  made  to  him  in  1812,  which  estate  he  con- 
yejed  in  1818 ;  what  happened  afterwards  is  immaterial. 

Williams,  J.  I  am  of  the  same  opinion.  The  case  turns  upon  sect.  46  of 
r*6751  ^^^  ^^^^  ^^^ '  ^°^  ^^  ^^^^  section  *the  legislature  clearly  exercises  the 
^       ^  power  of  at  once  giving  a  vested  legal  estate  in  the  allotmentB  to  be  made. 

CoLERDoaE,  J.  This  is  a  narrow  question  on  the  construction  of  sect,  46  of 
the  local  act.  It  has  been  contended  that  the  allotments  spoken  of  in  this  sec- 
tion mean  allotments  perfected  by  execution  of  an  award;  but,  without  refer- 
ring to  cases,  I  think  tnat,  upon  a  mere  view  of  the  language  employed  in  this 
and  other  sections  of  the  act  (where  allotting  is  spoken  of  in  a  distinct  sense 
from  that  of  making  an  allotment  complete  by  an  award),  the  word  ''  allotments," 
in  sect  46,  must  clearly  be  taken  in  the  popular  acceptation.  Then,  in  1812, 
the  commissioners  had  made  an  allotment ;  and  Jonah  Smith  was  put  into  pos- 
session, was  seised  in  fee,  and  might  mortgage  to  the  defendant.  The  construc- 
tion of  the  act  being  once  settled,  as  we  have  decided  it,  Doe  dem.  Sweeting  v. 
Hellard,  9  B.  &  C.  789,  and  other  cases  which  have  been  cited,  are  as  favorable  to  the 
defendant  as  they  would  have  been  to  the  plaintiff  on  a  different  interpretation. 

Judgment  for  the  defendant. 


[♦676]  *The  KINO  v.  The  InhabitanU  of  BILLINGHAY.    Dec.  16. 

On  a  case  sent  from  sessions,  it  was  stated :  That,  on  appeal  against  an  order  of  remoral, 
it  appeared  that  the  pauper  was  bound  apprentice  to  a  wheelwright,  and  serred  in  the 
appellant  parish  under  uie  indentures  for  twenty  months ;  after  which  the  pauper's 
father  bought  up  the  remainder  of  the  time,  and  the  indentures  were  cancelled,  and 
the  pauper  afterwards  let  himself  to  another  wheelwright,  under  a  written  agreement 
signed  by  the  master,  the  pauper,  and  his  father, — which  was  set  out  in  the  case,  and 
by  which  the  father,  on  behalf  of  the  pauper  should  serre  the  master  in  his  business  of 
a  wheelwright,  ftrom  8d  December,  1827,  to  8d  March,  1880,  the  master  paying,  at  the 
expiration  of  the  term,  6L  to  the  pauper,  and  in  the  mean  time  finding  him  meat,  drink, 
and  lodging ;  the  father  finding  him  clothes,  washing,  and  all  other  necessaries  :— 
that  the  pauper  stated  that  he  serred  as  an  apprentice ;  that  the  respondents  offered 
eridence  of  conversations  between  the  parties,  before  and  at  the  time  of  signing  the 
instrument,  and  also  of  an  endorsement  thereon,  which,  howerer,  was  not  proved  to 
have  been  on  the  paper  when  the  instrument  was  signed;  that  the  sessions  rejected 
the  evidence  in  both  instances,  and  confirmed  the  order ;  that  the  order  of  sessions  was 
to  be  quashed,  or  confirmed,  aocdrding  as  this  Court  should,  or  should  not,  be  of 
opinion  that  the  agreement  was  one  of  hiring  and  service :  Held, 
•  That  this  Court  was  not  concluded  by  the  confirmation  of  the  order  at  sessions. 

2  That  the  agreement  was  one  of  hiring  and  service,  and  that  the  service  must  be  un- 
derstood to  have  been  performed  under  the  agreement 

8.  That,  as  evidence,  coming  under  the  descri|>tion  of  that  which  was  stated  to  have 
been  tendered,  would  in  some  cases  be  admissible,  and  in  others  not,  it  did  not  appear 
that  the  rejection  was  necessarily  wrong. 

This  Court  quashed  the  order. 

On  appeal  against  an  order  of  two  justices,  whereby  Robert  Lynn  was  re* 
moved  from  the  parish  of  Asterby,  in  the  parts  of  Lindsey,  in  Lincolnshire,  to 
the  parish  of  Billinghay,  in  the  parts  of  Kesteven,  in  the  same  county,  the  ses- 
sions confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case.* 

The  pauper  was  bound  apprentice,  by  indenture,  for  five  years,  to  Robert 
Lund  of  Billinghay,  wheelwright,  and  served  him  at  Billinghay  under  the  in- 
denture for  one  year  and  eight  months.  The  indentures  were  then  cancelled, 
the  pauper's  father  having  bought  up  the  remainder  of  the  time.  The  pauper 
afterwards,  having  first  gone  upon  liking,  let  himself  under  a  written  agreement 
r*6771  *^  Robert  Medley,  of  North  Ranoeby,  wheelwright.  *The  agreement  was 
'-        -'  signed  by  the  pauper's  father,  Robert  Medley,  and  the  pauper,  and  was 

'  It  was  stated  that  the  case  was  not  drawn  by  counsel. 
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is  the  following  words : — ''  Memorandnm,  that  the  undenigned  Robert  Lynn 
agrees,  on  behalf  of  his  son  Robert  Lynn,  that  he  shall  serve  Robert  Medley, 
of  N.  R.,  in  his  business  of  a  wheelwright,  from  this  time  to  29th  of  March, 
1830,  the  said  Robert  Medley  paying,  at  the  expiration  of  the  said  term,  5^.  to 
the  said  R.  L.  the  younger ;  R^obert  Lynn  to  find  his  son  clothes,  washing,  and 
all  other  necessaries ;  and  Robert  Medley  meat,  drink,  and  lodging/'  Dated 
8d  December,  1827.     The  pauper  stated  that  he  serred  as  an  apprentice.^ 

The  respondents  proposed  to  give  in  evidence  conversations  between  the  parties 
before  and  at  the  time  of  signing  the  instrument ;  but  the  Court  rejected  the 
evidence.  The  respondents  also  proposed  to  give  in  evidence  the  endorsement  on 
the  paper  within  which  the  agreement  was  written;  but,  as  it  was  not  proved 
that  the  endorsement  was  on  the  paper  at  the  time  the  agreement  was  signed, 
the  Court  rejected  the  evidence. 

The  order  confirmed,  subject  to  a  case. 

If  the  Court  of  King's  Bench  shall  be  of  opinion  that  the  agreement  was  an 
agreement  of  hiring  and  service,  the  order  of  sessions  is  to  be  quashed;  other- 
wise, to  be  confirmed. 

WhateUjf  and  Whiiehurtty  in  support  of  the  order  of  sessions.  First^  the  eon- 
tract  set  out  was  an  imperfect  contract  of  apprenticeship.  The  sessions  mnst 
be  considered  to  have  so  found :  and  the  question  was  one  of  fact  for  them.  It 
must  be  kssumed  that  they  believed  *what  the  pauper  said :  and  his  r*^TQi 
service  in  the  character  of  apprentice  would  be  inconsistent  with  a  hiring  ^  ^ 
and  service  in  the  character  of  servant.  The  pauper  had,  ia  the  first  instance, 
commenced  an  apprenticeship :  what  was  done  afterwards  was  apparently  for  the 
purpose  of  enabling  him  to  learn  that  which  be  would  have  learned  under  the 
original  indentures,  had  they  not  been  cancelled.  At  all  events,  the  case  shows 
that  the  pauper  was  settled  at  Billinghay,  by  the  service  with  Lund,  unless 
there  was  a  subsequent  settlement  gained  elsewhere.  Now  the  only  proof  of 
service  in  North  Ranceby,  even  if  there  be  a  contract  of  hiring,  is  of  service  in 
the  character  of  apprentice.  But,  next,  even  if  the  sessions  were  wrong  in 
assuming  this  to  be  an  imperfect  contract  of  apprenticeship,  the  order  cannot  be 
quashed,  but  the  case  must  go  back,  on  aocount  of  the  rejection  of  the  evidence. 
The  conversation  might  have  explained  the  transaction,  so  as  to  show  that  the 
parties  really  contemplated  teaching  and  learning.  Having  that  view,  thej 
might  have  framed  the  contract  as  it  now  stands  for  the  purpose  of  evading  the 
stamp  laws.  Anything  not  contradictory  to  the  instrument,  but  explaining  its 
effect  by  collateral  matter,  might  be  shown  by  JNirol  evidence ;  Rex  v.  Laindon, 
8  T.  R.  379;  Rex  t;.  Highnam,  1  Bott,  p.  522,  pi.  651  (6th  ed.);  Rex  r.  North- 
wingfield,  1  B.  &  Ad.  912 ;  Rex  v.  Llangunnor,  2  B.  &  Ad.  616;  Rex  v,  Cheadle, 
8  B.  &  Ad.  838;  Rex  v.  Scammonden,  8  T.  R.  474.  It  is  common  to  cross^x- 
amine  the  subscribing  witness  to  an  instrument.  If,  upon  any  supposition,  parol 
evidence  was  admissible,  the  rejection  was  wrong.  Further,  the  respondents, 
when  the  written  contract  was  produced,  *had  a  prim&  facie  right  to  re-  ^#^791 
quire  that  all  the  writing  which  appeared  upon  it  should  be  read :  although,  ^ 
if  it  were  proved  that  the  endorsement  was  made  at  a  time  subsequent  to  that 
of  the  execution,  such  endorsement  could  not  be  evidence  to  vary  tne  contract 

J.  T,  White,  control,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  cannot  see  any  ground  of  doubt.  We  most  deal 
with  this  case  as  we  find  it.  The  sessions  have  confirmed  the  order,  subject  to 
our  view  of  the  effect'of  a  written  document.  Whether  there  be  a  hiring  and 
service  is  of  course  a  question  of  fact :  but  here  it  is  a  fact  which  depends  upon 
the  effect  of  an  instrument  in  writing;  and  the  sessions  may  ask  for  onr  opinion, 
whether  such  an  instrument  create  a  contract  of  hiring  or  not.  I  think  this 
does  create  a  tson tract  of  hiring;  it  contains  no  provision  for  learning  or  teaching. 
Then  we  cannot  take  upon  ourselves  to  say  that  the  sessions  were  certainlj 

>  It  appears  to  have  been  assumed  on  the  argument  that  the  serrice  was  for  a  year,  sod 
^  performed  in  North  Ranceby. 
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wrong  in  rejecting  evidence  of  the  conversation  which  took  place  at  the  time 
of  the  agreement.  They  do  go  into  aome  matters  besides  the  agreement; 
for  they  state  a  preceding  agreement,  and  the  pauper's  own  statement  as  to 
the  character  in  which  he  served.  The  evidence  of  conversation  may  or  may 
not  be  admissible  according  to  its  nature :  bat  it  is  too  much  to  say  that  all 
which  took  place  at  the  time  is  necessarily  evidence.  If  the  conversation 
showed  a  fraud,  by  a  misstatement  of  the  contract  in  the  instrument,  it 
would  be  evidence.  If  it  appeared  that  the  evidence  was  tendered  under  such 
circumstances,  we  should  have  had  to  say,  not  what  the  effect  of  the  contract  is, 
r*6801  ^^^  whether  the  evidence  was  properly  rejected.  *But,  as  the  case  stands, 
^  -'we  cannot  assume  circumstances  showing  that  the  rejection  was  wrong. 
Nothing,  therefore,  is  shown  to  have  been  wrong,  except  the  interpretation  which 
the  sessions  put  upon  the  contract. 

Patteson,  J.  The  sessions  have  determined  the  law  and  the  fact.  We,  of 
coarse,  do  not  decide  on  the  fact;  but  we  are  to  give  our  opinion  on  the  instru- 
ment which  the  sessions  have  sent  to  us.  Whether  they  were  wrong  or  not  in 
rejecting  the  evidence  offered  is,  that  it  consisted  of  conversations,  of  some  kind, 
before  and  at  the  time  of  signing  the  instrument.  Some  conversations  would 
be  admissible :  others  would  not :  we  can  pay  no  attention  to  such  a  statement. 
As  to  the  rejection  of  the  endorsement,  the  sessions  give  their  reason ;  the  en- 
dorsement could  have  nothing  to  do  with  the  instrument.  Then  we  are  to  look 
at  the  instrument  itself.  On  that  I  am  clearly  of  opinion  that  the  contract  was 
one  of  hiring  and  service,  and  that  the  sessions  were  wrong  in  their  construction 
of  it. 

Williams,  J.  The  sessions  have  left  the  effect  of  the  contract  to  us.  The 
rest  of  the  circumstances  are  either  not  before  us,  or  disposed  of  by  the  case. 
We  cannot  assume  that  the  evidence  offered  by  the  respondents  was  such  as 
ought  to  have  been  received :  some  evidence  of  this  kind  is  so,  and  some  is  not. 
The  origin  of  the  cases  in  which  parol  evidence  has  been  held  admissible  was 
Rex  V,  Highnam,  1  Bott,  p.  522,  pi.  651  (6th  ed.),  where  the  evidence  showed 
an  attempt  to  evade  the  stamp.  But  here  the  case  does  not  show  what  the  evi- 
r*6811  ^^^^  ^^*  ^  cannot  admit  that  all  questions  may  be  put,  on  cross-ex- 
I-  ^  amination,  to  a  subscribing  witness.  As  to  the  point  which  really  is 
before  us,  I  agree  that  this  is  a  contract  of  hiring  and  service.  The  sessions 
have  thought  otherwise,  and  ask  us  whether  they  are  right  or  wrong.  I  think 
they  are  wrong. 

CoLERiDas,  J.  I  am  as  adverse  as  any  one  can  be  to  takine  away  questions 
of  fact  from  the  quarter  sessions,  or  receiving  such  questions  from  them.  But 
in  cases  where  they  act  as  judges,  if  they  refer  the  points,  on  which  they  so  act, 
to  us,  we  cannot  help  reviewing  their  decision.  Here  is  a  written  instrument, 
on  which  the  sessions  ask  our  opinion.  It  cannot  be  said  that  they  have  found 
the  fact ;  they  find  it  only  on  a  particular  view  of  the  instrument.  The  question 
therefore  comes  before  us,  whether  that  view  was  right;  and  I  think  it  was  no^ 
right.  It  is  argued  that  no  service,  in  the  character  of  servant,  appears.  That, 
however,  is  not  so.  If  the  pauper's  assertion  implies  that,  we  must  take  the  as- 
sertion together  with  the  reason  for  it.  He  says  that  he  served  as  apprentice. 
It  does  not  follow  that  the  sessions  adopted  his  evidence.  He  did  not  perform 
a  service  which,  when  the  instrument  is  rightly  interpreted,  appears  to  be  a  ser- 
vice under  a  contract  of  hiring.  As  to  the  rejection  of  the  evidence,  I  cannot 
agree  that  every  endorsement,  or  all  contemporaneous  conversation,  is  i^missible 
in  evidence.  In  the  cases  cited,  the  parol  evidence  either  explained  the  written 
instrument,  or  added  independent  facts,  such  as  a  consideration  not  apparent  on 
the  instrument,  which  was  the  case  of  Rex  v.  Northwinfffield,  1  B.  &  Ad.  912. 
r'*'6821  ^^  ^°  *  '  ^'  ^^^S^^^^'^;  2  B.  &  Ad.  616,  and  Rex  v.  Oheadle,  8  B. 
I-  -*  &  Ad.  838,  the  evidence  was  not  given  by  way  of  interpreting  the  terms 
of  the  contract,  but  to  show  what  the  actual  consideration  was. 

Order  of  sessions  quashed. 
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The  KINO  v.  The  Inhabitents  of  BOBBING.    Novemher  16. 

Pauper,  upon  a  vacanoy  of  the  offices  of  parish  clerk  and  sexton  of  B.,  was  requested  by 
the  rector  to  perform  the  daty  of  clerk  for  a  Sunday,  which  he  did;  and  the  rector 
afterwards  said  to  him,  **  I  shall  appoint  yon  my  regular  clerk  and  sexton,  and  to  follow 
me  in  marriages  and  fimerals."  Pauper  accordingly  entered  upon  the  office.  Soon 
afterwards,  two  parishioners  objected  to  what  the  rector  had  done,  who  answered  that 
he  should  persist  The  parish  were  in  the  habit  of  paying  a  salary  to  the  parish  deriL 
and  sexton ;  the  OTcrseer  refusing  to  pay  the  pauper,  the  rector  threatened  him  with 
legal  proceedings,  upon  which  the  salary  was  paid,  and  the  restry  aferwards  increased 
it.  Pauper  executed  the  office,  and  received  the  emoluments,  residing  in  B.,  for  seye- 
ral  years ;  Held,  that  he  was  well  appointed,  and  gained  a  settlement  in  B. 

On  appeal  against  an  order  of  two  jastices,  whereby  Henry  Smart  was  re- 
moved from  the  parish  of  Barming  to  the  parish  of  Bobbing^  both  in  Kent,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  paaper,  being  settled  in  Bobbing,  went,  about  Michaelmas,  1797,  to  re- 
side in  Barming,  and  continued  to  reside  there  until  removed  by  the  present 
order.  In  1811,  the  offices  of  parish  clerk  and  sexton  of  Barming  becune  ti- 
cant  I  and  Mr.  Noble,  who  was  then  rector  of  the  parish,  sent  for  the  pauper  on 
a  Sunday  in  that  year,  and  requested  him  to  perform  the  duty  of  clerk  for  that 
day.  The  pauper  did  so ;  and  Mr.  Noble,  on  coming  out  of  the  desk,  said  to  the 
pauper,  "  I  shall  appoint  you  my  regular  clerk  and  sexton,  and  to  follow  me  in 
marriages  and  funerals."  The  pauper  thereupon,  without  anything  further  being 
said  or  done,  entered  upon  the  execution  of  the  duties  of  the  said  offices,  and 
^continued  to  perform  all  the  duties,  and  to  receive  the  emoluments,  from*  r*6S31 
thence  until  1833.  Soon  after  the  pauper  entered  upon  the  offices,  two  ^  ^ 
of  ihe  principal  inhabitants  objected  to  what  the  rector  had  done,  inasmnch  u 
the  pauper  was  not  a  settled  parishioner  of  Barming ;  but  the  rector  said  tbe 
pauper  was  the  fittest  person  he  could  find,  and  that  ne  should  therefore  persist 
in  what  he  had  done. 

A  salary  of  one  shilling  per  week  was  attached  to  the  offices,  and  had  been 
paid  by  the  parish  to  the  person  who  had  previously  filled  them ;  and  the  pauper 
applied  for  this  at  the  end  of  his  first  year.  The  overseer,  to  whom  he  applied, 
at  first  refused  payment,  assigning  as  a  reason  that  the  pauper  was  not  settled 
in  the  parish :  but,  the  rector  having  threatened  to  take  legal  proceedings  against 
the  parish  officers,  the  salary  was  paid  to  the  pauper  by  the  overseer,  and  oon- 
tinned  to  be  paid  by  the  parish  to  him  for  four  or  five  years  without  any  objec- 
tion on  their  part.  At  the  end  of  that  period,  the  pauper  applied  to  the  parish 
for  an  increase  of  salary ;  and,  the  subject  having  been  taken  into  consideration 
at  a  vestry  meeting,  it  was  at  such  vestry  meeting  a^ed  to  raise  the  salary  to 
Is.  6d,  per  week }  and  at  this  rate  the  pauper  was  paid  during  the  remainder  of 
the  time  he  served. 

^     The  question  for  the  opinion  of  this  Court  was,  whether,  under  the  above  cir- 
cumstances, the  pauper  gained  a  settlement  in  Barming. 

D.  Pollock,  in  support  of  the  order  of  sessions.  If  the  pauper  was  properly 
appointed  parish  clerk,  the  order  cannot  be  supported.  In  Bex  v.  Stogonej,  1 
B.  &  Ad.  795,  the  pauper  held  the  office  of  parish  clerk  for  eleven  yevs; 
*but,  as  it  did  not  appear  how  he  came  into  office,  and  as  the  appoint-  rt^i 
ment  appeared  to  be  in  the  vicar,  this  Court  held  that  there  was  not  even  '• 
a  colorable  appointment,  so  as  to  give  a  settlement  under  stat.  8  &  4  W.  &  H.  e. 
11,  8.  6,  assuming  the  office  to  be  an  annual  one  within  that  statute.  Here,  all 
that  takes  place  is,  that  the  rector  declares  his  intention  to  appoint  hereafter: 
the  words  ''  shall  appoint "  cannot  constitute  a  positive  act  of  appointment,  es- 
pecidly  without  a  formal  notice  to  the  parishioners.  [Pattbson,  J.  Some  pa- 
rishioners understood  it  as  an  appointment,  and  remonstrated  with  the  rector, 

— ^ -d  he  should  persist.     Then  the  parish  pays  the  salary :  and  increases  it. 

ay  that  there  was  not  an  appointment,  and  notice  of  il  to  the  parish?] 
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Bodkin^  against  the  order,  referred  to  3  Barn's  Ecc.  Law,  66, 8th  cd.,  Parish 
Clerk,  3,  and  to  canon  91,  there  cited  as  follows  :  ''No  parish  clerk  upon  any 
vacation  shall  be  chosen  within  the  city  of  London  or  elsewhere,  but  by  the 
parson  or  vicar ;  or  where  there  is  no  parson  or  vicar,  by  the  minister  of  that 
place  for  the  time  being :  which  choice  shall  be  signified  by  the  said  minister, 
vicar,  or  parson,  t<^  the  parishioners  the  next  Sunday  following  in  the  time  of 
divine  serviee/'  And  as  to  the  office  of  sexton,  he  referred  to  Rex.  v,  Liverpool, 
8  T.  R.  118.     He  was  then  stopped  by  the  Court. 

Lord  Denman,  G.  J.     Oattan  v.  Milwich,  2  Salk.  536,  shows  that  the  office 
of  parish  clerk  gives  a  settlement ;  and  that  case  has  not  been  overruled.     And 
this  was  a  distinct  appointment  to  the  office. 
[♦685]    *Pattbson,  Williams,  and  Coleridge,  Js.,  concurred. 

Orders  quashed. 


The  KING  v.  The  Inhabitants  of  HOLBEACH.    Nov.  16. 

A  panper  being  removed  to  a  parish  as  settled  there  by  hiring  and  service,  the  parish 

fare  notice  of  appeal,  stating,  as  the  ground  (pursuant  to  stat.  4  &  5  W.  4,  c.  76,  s. 
1),  that,  the  pauper,  at  his  hiring,  stipulated  to  have  two  days'  holidays  at  Spalding 
club  feast  in  July ;  and  that  he  had  such  holidays  during  his  year  of  service.  On  the 
hearing  of  the  appeal,  the  paupe.r  (called  for  the  respondents)  proved  on  cross-exami- 
nation that  he,  at  his  hiring,  bargained  for  one  day's  holiday  to  go  to  Holbeach  fair, 
and  had  it  during  the  year ;  but  that  he  did  not  bargain  for,  or  have,  any  holiday  at 
Spalding  club  feast.  The  sessions  having  found  an  exceptive  hiring,  subject  to  the 
opinion  of  this  Court  whether  evidence  as  to  the  one  day's  holiday  was  admissible. 
Held,  that,  under  the  notice  given,  such  evidence  could  not  be  received ;  and  the  order 
foonded  upon  it  was  quashed. 

On  appeal  against  an  order  of  justices,  whereby  George  Hobson  was  removed 
from  the  parish  of  Holbeach,  in  the  parts  of  Holland,  in  Lincolnshire,  to  the 
parish  of  Spalding,  in  the  same  parts  and  county,  the  sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  a  case,  the  material  parts  of  which 
If  ere  as  follows : — 

The  grounds  of  removal,  as  set  forth  in  the  examination  of  the  pauper,  a  copy 
of  which  was  sent  to  the  appellants  with  the  order  for  his  removal,  pursuant  to 
Btat  4  &  5  W.  4,  c.  76,  s.  79,  were :  That  about  three  years  ago  he  was  hired 
by  John  Boston,  of  the  said  parish  of  Spalding,  farmer,  for  one  year,  at  8/.  15«. 
wages,  and  served  J.  B.  under  that  hiring  the  whole  of  tho  same  year  in  Spalding. 
The  notice  of  appeal  stated  the  grounds  thereof  (pursuant  to  section  81  of  the 
said  act)  as  follows : — ^That,  at  the  time  of  the  pauper  contracting  to  serve  J. 
Boston,  as  mentioned  in  the  copy  of  examination,  and  before  the  oompletion  of 
their  said  bargain,  and  before  any  earnest  money  was  paid,  the  pauper  stipulated 
and  agreed  with  J.  Boston  ''  that  he  should,  out  of  his  year's  service,  be  allowed 
r*6861  ^^  ^^^^  ^^^^  days'  holidays  at  Spalding  club  feast  in  the  month  of 
^  ^  July ;  and  that  the  said  pauper  G-.  H.  was  allowed  and  did  take  and  ab- 
sent himself  from  his  said  master's  service  during  the  said  two  days  accordingly; 
whereby  he  did  not  gain  any  settlement  in  our  said  parish  of  Spalding."  The 
panper  proved  the  hiring  as  above  stated,  and  a  service  in  Spidding;  but,  upon 
cross-examination  for  the  appellants,  he  admitted  that  at  the  time  of  hiring  he 
bargamed  for  one  day's  holiday  to  go  to  Holbeach  fair,  and  that  be  had  such 
holiday  in  pursuanoe  of  the  said  bargain ;  but  he  denied  that  he  made  any  bar- 
gain to  have  holidays  at  Spalding  club  feast;  and  in  fact  he  had  not  any  such 
holidays.  The  respondents  contended  that,  as  the  holiday  for  Holbeach  fair 
formed  no  part  of  the  grounds  of  appeal,  the  appellants  oould  not  go  into  it. 
The  sessions,  however,  oeing  of  opinion  that  it  might  be  gone  into,  and  that  the 
biring,  as  proved,  was  exceptive,  quashed  tho  order,  subject  to  the  opinion  of 
this  Court,  whether,  by  sect  81  of  stat  4  &  6  W.  4,  o.  76,  and  by  the  grounds 
of  appeal  as  above  set  forth,  they  were  precluded  from  receiving  saoh  evidence ; 
if  they  were,  their  order  was  to  be  quashed. 
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Amos,  in  support  of  the  order  of  sessions.  It  must  be  assumed  tliat  there 
was  not,  in  the  opinion  of  the  sessions,  any  surprise  upon  the  respondents.  The 
sessions  may  have  gone  too  far  in  their  ruling }  but,  if  they  hare  been  satisfied, 
on  the  circumstances  as  they  appeared  before  them,  that  they  ought  to  arrive  at 
such  a  conclusion,  the  case  is  probably  not  one  in  which  this  Court  will  review 
their  decision. 

*Lord  Penman,  C.  J.  We  must  hold  the  parties  strictly  to  their  r^cgY-i 
notice.  If  anything  has  been  untruly  stated  by  which  the  respondents  ^  -' 
may  have  been  misled,  the  statute  has  not  been  complied  with.  The  objectioQ 
having  been  taken  must  prevail. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Order  of  sessiona  quashed. 

Wkateky  was  to  have  argued  against  the  order  of  sessions. 


The  KING  v.  The  Inhabitants  of  EELYEDON.     Nov.  16. 

The  pariah  officers  of  K.,  intending  to  remove  a  pauper  to  C,  sent  to  the  officers  of  tbe 
latter  parish  a  notice  of  chargeability,  the  order  of  removal,  and  the  pauperis  eximi- 
nation.  The  examination  stated  that  the  pauper  was  bom  at  K.,  where  his  fither 
then  resided ;  but  that  the  father  then,  and  until  his  death,  belonged  to  C,  as  thepsa- 
per  had  heard  and  believed ;  and  that  the  pauper  had  heard  him  say  that  he  wm  ft 
certificated  man  from  C.  The  officers  of  C.  gave  notice  of  appeal  on  the  groimd  thftt 
the  pauper's  father  never  was  settled  in  or  certificated  from  C.  On  the  hesring  of 
the  appeal,  the  respondents  offered  evidence  that  the  pauper's  father  was  settled  in  C. 
by  apprenticeship. 

Held  that,  under  sUt  4  ft  5  W.  4,  e.  76,  s.  79,  it  was  not  necessary  that  more  specific 
information  should  have  been  given  of  the  grounds  of  removal,  to  render  the  sboTS 
tvidenee  admisaibla. 

On  appeal  against  an  order  of  justices  removing  James  Bird  from  the  parish 
of  Kelvedon  in  Essex,  to  the  parish  of  Colsterwordi,  in  Lincolnshire,  thesessioos 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  ctse. 

The  pauper  having,  after  November  1st,  1834,  become  char^ble  to  Kelve- 
don, an  order  of  magistrates  was  obtained  by  the  overseen  of  Elelvedon  for  his 
n^moval  to  Colsterworth ;  and,  in  compliance  with  stat  4  &  5  W.  4,  e.  76,  s. 
79,  notice  in  writing  of  the  pauper  beine  so  ^chargeable,  accompanied  rt^ggi 
by  a  copy  of  the  order  of  remo^,  and  by  a  copy  of  the  examination  ^ 
upon  which  such  order  had  been  made,  was  sent  by  the  post  by  the  overseen  of 
Kelvi^lv>n  to  the  overseers  of  Cokterworth.    The  examination  was  as  follows  :— 

**  £$<«x.  The  examination  of  James  Bird,  who  saith,''  &c.,  '<  I  was  horn  at 
KelTvdv^n,  in  the  said  county,  where  my  father  then  resided,  but  belonged  to 
the  part>h  of  Colsterworth  in  Lincolnshire,  and  continued  to  belmig  there  until 
his  death  as  I  have  heard  and  believe;  and  I  have  also  heard  him  say  that  he 
was  a  <vrtidcat^  man  firom  the  said  parish  of  Colsterworth.''  <<That  I  have 
nev^r  done  any  a^  whereby  to  gain  a  settlement  in  my  own  right,  to  the 
l«$t  of  my  knowledge  and  bdief :"  Ac 

(Signed)  <'  Jamxs  Bibd." 

The  aK'tv^  dvXVBents  were  duly  leceiTed  by  the  ovoseers  of  Colsterworth, 
wh>>  ^ve  nvnic^  of  appeal  to  the  overseers  of  Kelvedon,  and  sent  with  each 
iK^UxV  a  ^usement  of  the  grounds  of  i^peal,  as  directed  by  stat  4  &  5  W.  4,  c 
T<^  4k  SI ;  whiv^h  statement  was  as  follows: — ^That  the  fitther  of  James  Bird 
i»ev>Mr  wjuj^  leiTJulr  settled  in  Colsterworth,  nor  was  there  ever  a  certificate  grutcd 
Vy  Co^tervx^^h* owning  the  said  pauper's  fitther  to  be  legally  settled  there,  as 
ia  t^e  exam^.aauctt  sta^ :  And  take  notice  that  at  the  trial  of  the  tppeal  we 
«teaa  h>  av;)ul  v>ars«lv«s  of  both  or  one  of  the  said  grounds  in  sujf^Mxrt  of  the 

IV  af|y^aI  «ame  oa  lor  trial  at  the  Essex  Easter  sessions,  1885;  and  the  re- 
ihlettt»  plVf^Wl^llo  p(v>re  a  s^oae&t  guned  by  the  pauperis  fioher  in  Col- 
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sterworth  bj  apprenticeship ;  but  the  appellants  objected  that  the  respondents 
could  not,  nnder  the  Slst  section  of  the  statutCi  give  evidence  of  any  other 
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grounds  of  removal  '''than  those  set  forth  in  the  order  of  removal  and  ex- 


amination ;  and  that  the  settlement  of  the  pauper's  father  in  Colster- 
vorth  by  apprenticeship  was  not  stated  in  either  document,  as  a  ground  of  re- 
moval. The  Court  of  Quarter  Sessions^  upon  this,  decided  against  receiving  the 
evidence,  and  quashed  the  order  of  removal. 

If  this  Court  should  be  of  opinion  that  the  respondents  were  not  at  liberty  to 
give  such  evidence,  the  order  of  sessions  was  to  be  confirmed ;  otherwise  to  be 
quashed,  and  the  appeal  sent  back  to  be  tried. 

Sir  W.  W,  FoUeit  and  Rylandj  in  support  of  the  order  of  sessions.  The 
question  which  the  appellants  came  prepared  to  try  was,  whether  or  not  the 
pauper's  father  resided  in  Eelvedon  under  a  certificate  from  Colsterworth.  The 
statement  in  the  examination,  that  the  father  belonged  to  Colsterworth,  and  the 
denial,  in  the  notice  of  appeal,  that  he  was  ever  settled  there,  raise  no  specific 
question  ulterior  to  that  upon  the  certificate.  The  respondents  could  not,  upon 
that  statement  and  denial,  consistently  with  stat.  4  &  5  W.  4,  o.  76,  sects.  79 
and  81  ^proviso),  go  into  evidence  of  a  particular  kind  of  settlement,  not  pointed 
out  by  the  order  of  removal  and  the  examination  of  the  pauper.  [Lord  Den- 
man,  C.  J.  What  more  do  you  say  the  respondents  could  have  done  for  the 
information  of  the  appellants?  Colebidge,  J.  The  respondents  send  the  pau- 
per's examination,  but  they  cannot  alter  its  words.  It  is  different  with  the  ap- 
pellants ]  they  state  the  grounds  of  appeal  in  their  own  language.]  The  mean- 
ing of  the  enactment  in  sect.  79  is,  that  those  who  send  an  examination  to  par- 
ties whom  they  charge  with  a  pauper  should,  on  taking  such  examination,  have 
pnt  proper  questions,  and  have  obtained  particular  information  of  the  settlement 
P6901  ^^^^^^  ^^®  pauper  claims.  The  late  case  of  Bex  v.  The  Justices  of 
'-  ^  Cornwall,  ant^,  134,  mentioned  in  Archbold's  Act  for  the  Amendment 
of  the  Poor  Laws,  &c.,  p.  124,  note  (70),  4th  ed.,  may  seem  to  countenance  a 
different  practice;  but  the  general  mode  of  statement  here  insisted  upon  as  suf- 
ficient would,  if  it  prevailed,  render  sect.  79  comparativelv  useless.  [Cole- 
bidge, J.  Suppose  the  pauper  had  merely  said,  in  his  examination, ''  my  father 
was  settled  in  Colsterworth;"  do  you  say  that  no  evidence  of  settlement  could 
have  been  gone  into  ?]  It  could  not  be  said,  in  such  a  case,  that  there  was  an 
examination.  A  mere  assertion  of  the  pauper,  not  alleging  any  ground  of 
knowledge,  could  not  be  noticed  as  a  statement. 

Knox  (with  whom  was  Turner)  contr5..  The  appellants,  by  sect.  81,  are  to 
state  their  grounds  of  appeal ;  but  sect.  79  does  not  throw  the  same  obligation 
upon  the  respondents,  as  to  the  grounds  of  removal.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman,  C.  J.  The  provisions  of  the  act  might  have  been  fuller,  and 
might  have  imposed  on  the  respondents  the  same  duty,  as  to  statement  of 
grounds,  which  is  cast  upon  the  appellants.  But  this  has  not  been  done.  The 
act,  by  sect.  79,  requires  only  that  the  removing  parish  shall  send  to  the  parish 
receiving  the  pauper  a  notice  of  chargeability,  with  copies  of  the  order  of  re- 
moval and  the  pauper's  examination.  If  the  examination  has  been  properly 
taken,  it  will  sufficiently  show  the  ground  of  repioval.  But  this  is  not  the  state- 
r*6911  ™^°^  ^^  ^^®  respondents.  The  appellants  are  differently  ^situated ;  they 
^  -*  know  the  grounds  of  their  appeal,  and  can  state  them  in  their  own  man- 
ner. The  objection  here  raised  is  a  criticism  on  the  sufficiency  of  the  examina- 
tioo,  not  upon  anything  in  the  conduct  of  the  respondents.  The  order  of  ses- 
sions therefore  is  erroneous. 

Patteson,  J.  I  am  of  the  same  opinion.  And  the  appellants  have  treated 
these  documents  as  conveying  the  requisite  information. 

Williams,  J.  We  have  nothing  to  do  with  the  question  whether  the  exami- 
nation was  properly  conducted  or  not.  The  provisions  of  the  act  have  been  so 
far  complied  with,  that  a  copy  of  the  examination  has  been  sent,  with  the  order 
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of  removal  and  notice  of  ohargeability.  Then  the  respondenta  offer  paitiealar 
eyidence  of  that  which  is  generally  alleged  in  the  examination,  namely,  that  the 
pauper's  father  belonged  to  Colsterworth.  I  think  they  might  give  sach  en- 
dence. 

CoLERiDQE;  J.  There  is  a  difference,  purposely  made,  as  I  imagine,  in  tke 
language  of  sects.  79  and  81,  as  to  respondents  and  as  to  appellants.  Can  is 
taken  to  prevent  appellants  from  being  prejudiced  for  want  of  informatbn,  by 
the  enactment,  in  sect.  79,  that  the  pauper  shall  not  be  removed  until  twenty- 
one  days  after  the  notice,  or,  if  there  be  an  appeal,  until  such  appeal  shall  have 
been  heard,  or  the  time  for  prosecuting  it  have  expired;  and,  further,  by  the 
provisions  of  sect.  80,  giving  appellants  access  to  the  pauper  for  the  purpose  of 
examining  him  as  to  his  settlement;  so  that,  if  the  statement  funushcKl  to  them 
is  too  general,  they  may  ascertain  what  is  meant.  They  then  draw  up  their 
notice,  in  *their  own  language,  with  a  full  knowledge  of  the  grounds  r«0Q.7i 
they  mean  to  rely  upon,  and  may  be  expected  to  state  them  with  parti-  *•  "^ 
cularlty.  Order  of  sessions  quashed.     Case  to  be  reheard. 


The  KING  v.  The  Trustees  of  GREAT  DOVER  STREET  ROAD.    Nov.  16. 

Trustees  were  appointed  under  a  local  act  for  making  a  road,  and  they  and  their  noeei- 
Bors  were  empowered  to  purchase  lands,  which  should  be  conyeyed  to  and  rest  in  them, 
and  to  lay  such  lands  into  the  intended  road,  to  take  tolls  thereon,  and  to  apply  the 
receipts  towards  paying  the  interest  of  a  sum  advanced  by  certain  shareholders,  and 
to  the  putting  the  act  in  execution,  and  to  the  repayment  of  tbe  prindpal  adraneed. 
By  a  subsequent  act  their  powers  were  continued ;  and  it  was  enacted  that  no  person 
should  be  eligible  as  a  trustee  unless  possessed  of  fiye  shares  in  the  capital  stock  raised 
for  making  ^e  road,  and  a  penalty  of  100/.  was  imposed  on  any  person  acting  without 
such  qnalifioation.  The  surplus  of  the  tolls  (after  making  oertain  other  payments)  wts 
to  be  applied  in  paying  the  shareholders  interest,  and,  ultimately,  their  prindpal ;  and 
the  act  was  to  expire  when  the  principal  and  interest  were  paid  off,  or,  if  th^  were 
not  sooner  discharged,  in  thirty-one  years. 

Stat.  3  G.  4,  e.  126  (the  proTisions  of  which,  except  where  expressly  altered  or  repetled, 
extend,  by  sect.  4,  to  all  turnpike  acts  made  or  to  be  made)  enacts,  by  sect  66,  that 
no  person,  acting  as  trustees  of  a  turnpike  road,  shall  receive  any  money  to  his  use 
or  benefit  out  of  the  tolls,  under  a  penalty  of  1002.  Sect  51  enacts,  that  do  tolls  to 
be  taken  by  the  trustees  of  any  turnpike  road,  nor  any  person  in  respect  thereof,  shall 
be  rated  to  the  poor. 

Held  that,  although  the  trustees  of  the  above  road  were  shareholders  and  ownen  of  the 
soil  as  before  stated,  and  notwithstanding  the  contradiction  between  the  above  elaues 
in  the  general  and  local  acts  (with  other  alleged  inconsistencies),  the  road  was  tun- 
pike  within  the  provisions  of  the  general  act,  and  the  trustees  not  liable,  in  respect  of 
It,  to  a  rate  for  **  land  upon  which  they  had  made  a  road,  and  in  respect  of  whidi  they 
received  toll." 

On  appeal  by  the  above  tmstees,^  at  the  Surrey  sessionsi  Easter,  1833, 
agaiDBt  a  certain  rate  for  the  relief  of  the  poor  of  St.  Mary,  Newington,  the  ses- 
sions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  a  special  esse, 
which  was,  in  substance,  as  follows  : — 

The  appellants  were  rated  as  the  trustees  under  an  act  of  parliament  passed 
ftc.,  (10  G.  4,  0.  cxiii.,  local  an^  personal,  public),  for  << land  upon  which  they 
have  made  a  road,  and  in  respect  of  which  they  receive  tolk/'  By  stat  49  0. 
8,  c.  clxxxvi.  (local  and  personal,  public),  *for  making  and  maintaining  1^5931 
a  road  from  the  borough  of  Southwark  to  the  Kent  Road  in  Surrey,  after  1- 
reciting  that  the  making  and  maintaining  of  a  commodious  communication  from 
near  St.  George's  Church  in  the  Borough,  to  near  the  Bricklayer's  Arms  public 
house  in  the  Kent  Road,  Surrey,  would  be  attended  with  great  advantage  to  the 
inhabitants  of  the  Borough  and  places  adjacent,  and  to  the  public  10  genenjr 
certain  persons  were  appointed  trustees  to  execute  the  act;  and  they  and  their 

>  For  some  previous  proceedings  in  this  case,  see  Rex  v.  The  Justices  ot8nmj,TH^ 
701,  note  1,  post 
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sQccesson  were  empowered  to  receiye  certain  tolls,  and  were  directed  to  apply 
the  moneys^  received  under  the  act,  towards  payment  of  the  interest  of  a  sam  of 
money  advanced  by  shareholders  or  subscribers  for  the  purpose  of  carrying  the 
act  into  execution^  to  the  putting  of  the  same  in  execution^  and  to  the  repay- 
ment of  the  principal  sum  advanced.  Powers  were  also  given  them^  for  the  pur- 
pose of  making  and  improving  the  road,  to  treat  for  and  purchase  houses  and 
land,  and  to  cause  the  houses  to  be  pulled  down,  and  the  ground  whereon  they 
stood,  and  the  other  ground,  &c.,  so  purchased,  to  be  laid  into  the  said  road; 
and  powers  were  given  to  the  owners,  &c.,  of  lands  or  sites  of  houses,  to  convey 
them  to  the  trustees  and  their  successors,  which  conveyance  should  immediately 
vest  the  said  lands,  sites,  &c.,  in  the  said  trustees,  &c.  It  was  also  enacted, 
that  the  trustees  should  annually  pay  to  St.  Mary's  Newington,  the  amount  of 
rates  payable,  at  the  time  of  passing  the  act,  in  respect  of  the  houses  to  be 
pulled  down,  such  payments  to  cease  when  enough  houses  should  have  been 
built  upon  the  road,  and  rated  in  the  respondent  parish,  to  make  up  an  amount 
of  rate  equal  to  that  imposed  on  the  houses  which  should  be  pulled  down.  The 
P'6941  ^^'  ^^^  ^^^  ^^  thereby  muted,  were  to  continue  for  '^'twenty-one 
^  -^  years.  This  fact  was  amended  by  a  statute,  51  Q.  8,  c.  cixxv.  (local 
and  personal,  public),  not  material  to  the  case. 

By  Stat.  10  Q.  4,  c.  cxviii.  (local  and  personal,  public),  for  oontinuiDff  certain 
powers  to  the  said  trustees,  after  reciting  the  former  acts,  and  reciting  also  that 
34,648^.  12«.  4td.  of  the  subscriptions  made  in  pursuance  of  those  acts  had 
been  expended  for  the  purposes  therein  mentioned,  but  that  the  tolls  received 
upon  the  said  road  had  not  been  sufficient,  after  defraying  the  necessary  charges 
and  expenses,  to  pay  the  subscribers  in  any  instance  more  than  3/.  159.  per 
cent,  interest,  &c.,  so  that  the  trustees  had  been  unable  to  repay  any  principal, 
and  that,  for  the  purpose  of  enabling  the  trustees  to  continue  paying  interest 
or  dividends,  &a,  it  was  necessary  that  the  term  formerly  granted  snould  be 
further  continued,  &c.,  and  other  powers  granted,  &c.,  the  recited  acts  were  re- 
pealed and  certain  persons,  some  of  whom  were  the  then  trustees  under  the  former 
acts,  and  their  successors,  were  appointed  trustees  for  executing  this  act ;  but, 
by  sect  3,  no  person  was  to  be  eligible  as  such  trustees  unless  (in  addition  to 
other  property  specified)  he  were  possessed  of  or  entitled  to  five  shares  at  least 
in  the  capital  stock  raised  for  making  the  said  road,  and  in  actual  receipt  of  the 
interest  and  dividends.  A  penalty  of  100/.  was  imposed  on  any  person  acting 
as  a  trustee  without  being  duly  qualified. 

The  act  also  empowered  the  trustees  to  take  certain  tolk,  but  gave  power  to 
the  quarter  sessions  to  examine  the  accounts,  and  to  order  that  the  tolls  should 
cease,  if  it  should  appear  to  them  that  the  purposes  of  the  act  had  been  carried 
r*6951  ^°^  ^^^^  •  ftnd  (by  sect  48)  the  tolls  were  '''to  be  applied,  first  in 
^  ^  paying  the  expenses  of  obtaining  the  act,  in  continuing,  supporting,  &c., 
the  toll-gates,  liars,  &c.,  and  in  payina  the  salaries  of  officers  and  servants ;  and 
then  the  trustees  were  empowered  and  directed  out  of  the  surplus  to  pay,  until 
the  sums  subscribed  for  making  the  said  road  should  be  returned  to  the  persons 
entitled  thereto,  5/.  per  cent  interest  per  annum  upon  all  principal  sums 
subscribed ;  and  they  were  then  to  apply  the  residue  of  the  moneys  arising 
from  the  said  tolls  in  repaving  to  the  several  subscribers  the  moneys  respec^ 
tively  subscribed  or  contributed  towards  making  the  said  road,  by  virtue  of  the 
shares  in  the  said  road  belonging  to  such  subscribers  respectively,  and  for  no 
other  use  or  purpose  whatsoever.  And  it  was  enacted  (by  sect  49)  that,  when 
and  as  often  as  the  surplus  of  the  tolls  applicable  to  the  repayment  of  any  part 
of  the  said  sum  of  34,648/.  12«.  4<2.  should  amount  to  500/.,  the  trustees  at 
their  next  meeting  should  decide  by  lot  to  which  of  the  subscribers  of  and 
towards  the  said  34,618/.  12«.  id,  the  share  to  be  paid  off  should  belong;  and 
(by  sect  86)  that,  so  soon  as  the  34,648/.  12s.  Ad.  should  be  paid  off,  all  the 
tolls  shotdd  cease  and  the  toll-gates,  &c.,  be  taken  down  and  the  materials  sold, 
and  the  money  applied  to  the  purposes  of  the  act,  and  from  and  immediately 
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after  suoh  sale  the  powers  granted  should  cease,  and  the  act  become  void  as  if 
repealed ;  provided  that,  in  case  the  said  sum  should  not  be  whoU j  repaid,  the 
act  should  continue  in  force  for  thirty-one  jears,  and  from  thence  until  the  end 
of  the  then  next  session  of  parliament  and  no  longer. 

The  trustees  under  stat.  49  G.  2,  c.  clxxxvi.,  obtained  conyeyances,  and  took 
possession  of  land  and  buildings,  *made  the  road,  and  erected  toll-bars }  rt^c-\ 
and  they  and  the  present  trustees  have  received  the  tolls.  Before  the  ^  -' 
making  of  the  rate  in  question,  new  houses  were  built  along  the  line  of  road  in 
place  of  those  pulled  down,  paying  rates  to  St.  Mary,  Newington,  more  than 
equflJ  to  those  charged  upon  the  former  houses.  The  former  trustees  repaired 
the  road ',  but,  since  the  passing  of  a  paving  act,  11  G.  4,  e.  xlv.  (local  and 
personal,  public),  the  necessary  repairs  have  been  done  by  the  oommisBioneTs 
under  that  act,  who  have  laid  rates,  in  respect  of  such  repairs,  upon  the  inhabi- 
tants of  St.  Mary,  Newington,  occupying  premises  on  the  line  of  the  road  in 
question. 

The  total  number  of  shares  subscribed  for  is  492,  of  which  the  trustees  hold 
259.  The  entire  amount  of  tolls  ever  received  has  not  been  sufficient,  after 
deducting  necessary  expenses,  to  pay  off  any  part  of  the  principal  som  sub- 
scribed, or  to  keep  down  the  interest  at  the  rate  of  5/.  per  cent,  but  the  whole 
principal  is  now  due,  and  there  was  due,  at  the  end  of  1832, 1598^.  16s.  Id. 
for  arrears  of  interest  at  5^.  per  cent.  The  case  then  stated  the  amoont  of  the 
annual  excess  of  receipts  over  the  expenditure  upon  the  road  from  June,  1S29, 
to  December,  1831 ;  and  the  amount  of  interest  or  dividends  retained  by  the 
trustees  on  their  own  shares  in  1830  and  1831.  By  the  rate  in  question  the 
trustees  were  assessed  upon  the  total  profits  for  the  year  ending  Decemher, 
1831. 

The  grounds  of  appeal  were :  1.  That  the  trustees  were  not  liable  to  be  rated 
at  all,  not  being  the  beneficial  occupiers  of  any  property  within  the  parish,  t 
That  they  were  expressly  exempted  from  rates  by  stat.  3  Gh.  4,  o.  126,  and  par- 
ticularly sects.  4  and  51,  and  '*'by  stat.  4  G.  4,  C..95,  and  particularly,  i^ggji 
sect.  31.1  Thirdly^  that,  if  rateable,  they  ought  to  be  rated  only  upon  ^ 
the  average  annual  amount  of  interest  retained  by  them  in  respect  of  their  own 
shares. 

Thesiger  and  Chamhersy  in  support  of  the  order  of  sessions,  contended,  as  to 
the  first  point,  that  the  appellants  were  beneficial  occupiers,  according  to  Bex  r. 
The  Hull  Dock  Company,  5  M.  &  S.  394,  and  Bex  v,  Barnes,  1  B.  &  Ad.  113; 
and  they  distinguished  the  case  from  Bex  v.  Liverpool,  7  B.  &  C.  61,  and  Bex 
V.  The  Trustees  of  the  Biver  Weaver  Navigation,  7  B.  &  C  70,  note  (c),  in 
which  cases  the  persons  charged  as  beneficial  occupiers  could  not  receive  any 
profit.  As  to  the  second  point,  the  intention  of  stats.  3  G.  4,  c.  126,  s.  51,  and 
4  Q.  4,  c.  95,  s.  31,  was  to  exempt  the  trustees  of  turnpike  roads  which  were, 
properly  speaking,  public,  not  ^persons  who  receive  the  tolls  for  their  ^^^931 
own  benefit^  and  are  executing  a  private  trust.    The  provisions  of  stat.  ^ 

1  The  General  Turnpike  Act,  8  G.  4,  c.  126,  s.  4,  extends  the  proTision  of  that  act  to 
all  acts  then  in  force,  or  thereafter  to  be  passed  for  making,  Sec,  or  maintaining  "anjr 
turnpike  road  or  roads  in  that  part  of  Great  Britain  called  England,  save  and  exeept 
where  any  other  commencement  is  particularly  directed  by  thia  act»  and  aa  to  ineh 
enactments,  proviaiona,  matters  and  things  as  shall  be  expressly  referred  to,  and  Tsned, 
altered,  or  repealed  by  any  such  act  or  acts  as  shall  be  hereafter  passed." 

Sect.  51  enacts,  "  that  no  tolls  to  be  taken  at  any  gate  erected  or  to  be  erected  by  the 
trustees  or  commissioners  of  any  turnpike  road,  nor  toll-house  erected  or  to  be  erectea 
for  the  purpose  of  collecting  the  same,  nor  any  person  in  respect  of  such  tollf  or  toll- 
house, shall  be  rated  or  assessed  towwrds  the  payment  of  any  poor's  rates,  or  any  other 
public  or  parochial  levy  whatsoever." 

Stat.  4  Q.  4,  0.  96,  s.  81,  enacts,  "  that  no  tolls  or  penalties  for  overweight  to  be  t»k« 
at  any  house  or  weighing  machine  erected  or  to  be  erected,  or  aciljoining  to  any  turnpike 
road,  nor  any  person  whatsoever  in  respect  of  such  toUs  or  penalties,  or  house  or 
building  as  aforesaid,  shall  be  rated  or  assessed  towards  the  payment  of  any  poor's  rates, 
or  any  other  public  or  parochial  rate  or  levy  whatsoever." 
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10  G.  4;  0.  cxiii.i  sei  out  in  the  case,  are  in  several  instances  irreconcilable 
with  those  of  stat.  8  G.  4,  c.  126.  Thus  sect.  61  of  the  latter  act  wonld  make 
all  the  justices  of  the  country  joint  trustees  with  the  trustees  of  the  road.  Stat. 
10  G.  4,  c.  cxiii.,  s.  3,  fixes  much  lower  qualifications  as  to  landed  and  personal 
property,  for  a  trustee,  than  those  stated  in  3  G.  4,  c.  126,  s.  62 ;  and  it  requires 
that  every  trustee  shall  hold  five  shares  in  the  capital  stock  of  the  trust,  under 
a  penalty  of  1001  if  he  act  without  that  qualification;  whereas  stat.  3  G.  4,  c. 
126,  8.  65,  enacts  that  no  person  shall  receive  any  money  to  his  use  or  benefit 
out  of  the  tolls,  while  acting  as  trustee,  under  a  penalty  of  100/. ;  yet  the  pro- 
visions of  this  latter  act  are  not '' expressly  altered  or  repealed''  by  those  of  the 
local  act.  The  only  mode  of  reconciling  this  apparent  inconsistency  (and  others 
which  occur  in  the  two  acts)  is  to  hold  that  a  road  under  the  circumstances  stated 
in  this  case  is  not  a  turnpike  road  contemplated  by  the  general  act.  The  mere 
fact  that  power  is  given  to  form  a  road  over  certain  land,  and  erect  toll-bars, 
does  not  make  such  a  road  turnpike,  or  a  proper  subject  of  that  uniform  manage- 
ment which  it  was  intended,  by  stat  3  G.  4,  c.  126,  to  establish  throughout  the 
kingdom,  and  which  must  relate  to  public  roads,  properly  so  called.  On  a  pub- 
lic turnpike  road,  as  Lawrence,  J.,  says,  in  Rex  v.  The  Proprietors  of  the  Staf- 
fordshire and  Worcestershire  Canal  Navigation,  8  T.  R.  350,  <Hhe  tolls  are  paid 
V^GQQl  ^^^  ^^^  benefit  of  the  public,  and  not  for  *the  use  of  any  individuals.'' 
I-  -*  [Coleridge,  J.  When  a  turnpike  road  is  made  with  borrowed  money, 
and  the  lenders  receive  interest  out  of  the  tolls,  those  tolls  are  paid  for  the  be- 
nefit of  individuals.]  At  all  events,  trustees  and  commissioners  having  them- 
selves an  interest  in  the  road  stand  in  a  different  situation.  [Coleridge,  J. 
Does  not  a  mortgagee,  who  has  lent  his  money  and  taken  the  security  of  the 
road,  stand  in  the  same  situation  as  a  shareholder  ?  Suppose  he  has  taken  pos- 
session of  the  toll-houses  ?]  A  mortgagee  of  the  tolls  is  owner  of  them,  but  not 
of  the  lands  and  tolls  as  these  trustees  are.  If  indeed  he  takes  the  toll-houses, 
he  may  be  exempt  from  rate  as  to  them,  by  the  express  words  of  stat.  3  G.  4,  c. 
126,  8.  51.  Tnlstees  of  a  turnpike  road  generally  have  no  beneficial  interest. 
[Patteson,  J.  Your  argument  would  almost  show  that  sect.  51  was  unneces- 
sary. Coleridge,  J.  How  are  the  trustees  in  this  case  occupiers  more  than 
the  trustees  of  an  ordinary  turnpike  road  ?]  If  other  trustees  have  the  land 
vested  in  them  they  occupy,  but  not  beneficially.  All  trustees  wonld  be  rate- 
able, if  they  occupied,  and  also  derived  a  profit.  Hero  they  are,  and  are  re- 
quired to  be,  shareholders.  (The  argument  on  the  third  point  is  rendered  imma- 
terial by  the  decision  on  the  second.) 

Z>.  PbUoek,  BamewcUl,  and  ChanneUj  contri,  were  not  heard. 

Lord  Denman,  C.  J.  This  case  has  been  ingeniously  argued ;  and  extraordi- 
nary consequences  may  be  shown  to  result  from  the  different  provisions  of  the 
r^7001  S^^^^  and'^'local  acts.  But  we  cannot  doubt  that  this  is  a  turnpike  road 
I-  -'in  the  common  sense  and  ordinary  legal  interpretation.  And,  if  so,  the 
enactment  of  3  G.  4,  c.  126,  s.  51,  is  express,  that  no  tolls  to  be  taken  at  any 
gate  erected  by  the  trustees  of  any  turnpike  road,  nor  any  person  in  respect  of 
such  tolls,  shall  be  rated  to  the  poor.  If  any  difficulty  had  arisen  as  to  the  con- 
struction of  this  particular  enactment,  as  compared  with  those  of  the  other  sta- 
tutes, we  might  have  been  called  upon  to  look  into  the  question  more  minutely. 
But  the  difficulties  suggested  regard  other  provisions,  into  which  we  are  not  at 
present  required  to  examine.     The  order  of  sessions  must  be  quashed. 

Pattebon,  J.  I  am  of  the  same  opinion.  The  whole  question  before  us  is, 
whether  this  be  or  be  not  a  turnpike  road.  If  it  be,  the  provisions  of  the  gene- 
ral act  must  be  applied,  as  far  as  they  can.  Whether  all  the  provisions  of  the 
eeneral  act  could  be  enforced  consistently  with  these  local  acts,  we  need  not  now 
mquire. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  There  has  been  much  argument 
as  to  the  situation  of  these  appellants ;  other  turnpike  trustees,  as  it  has  been 
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contended,  exercising  a  mere  trusteeBhip,  whereas  these  have  a  beneficial  occq- 
pation.  But,  if  a  mortgagee  were  to  bring  ejectment  and  take  possession  of  the 
toll-house  and  tolls,  it  could  not  be  said  that  he  was  not  a  beneficial  occupier, 
and  jet  he  would  come  within  the  direct  *words  of  the  exempting  clause,  mnii 
Stat.  3  0.  4,  c.  126,  s.  51.  Order  of  sessions  quashed.^     ^  <^^J 

>  The  following  decision  took  place  on  a  preliminary  point  in  this  case. 

The  KING  v.  The  Justices  of  SURREY.    Jan.  30, 1833. 

By  a  local  act  it  was  proTided  that,  if  any  person  should  think  himself  aggriered  by  cer- 
tain assessments,  he  might  appeal  to  the  quarter  sessions,  first  giving  notice,  and  en- 
tering into  recognisance  to  prosecute  such  appeal.  By  another  act,  giTing  powers  to 
certain  road-truetees,  it  was  enacted,  that  they  might  sue  and  be  sued  in  the  name  of 
any  one  or  more  of  them ;  that  no  action  or  prosecution  so  commenced  should  abate 
by  the  death,  &c.,  of  such  trustee ;  and  that  such  trustee,  in  whose  name  any  action 
or  suit  should  be  commenced  or  prosecuted  in  pursuance  of  the  act,  should  be  reim- 
bursed his  costs  thereby  incurred,  and  also  the  costs  of  proseeuting  any  indictment 
or  other  proceedings  whatsoever,  commenced  or  prosecuted  against  any  person  Ij 
order  of  the  trustees. 

A  single  trustee  gave  notice  of  appeal  against  a  rate,  beginning,  "I,  A.  B.,  one  of  the 
trustees,  &o.,  for  and  on  behalf  of  myself  and  the  others  of  the  said  trustees,  herebj 
giye  you  notice,  that  an  appeal  will  be  entered  and  prosecuted,  on  behalf  of  the  said 
trustees,  against  a  certain  rate,'*  &o.  He  also  entered  into  a  recognisance  (in  which 
no  other  trustee  joined),  with  tlie  condition,  **  that  the  said  A.  B.,  or  the  trostees  ap- 
pointed under  a  certain  act,  &c.,  do  appear  at  the  next  general  quarter  sessions,  kc^ 
and  prosecute  an  appeal,  &e.,  and  abide  the  order,"  &c.  It  did  not  appear  whether 
A.  B.  was  or  was  not  authorized  by  the  trustees  to  take  these  steps,  but  they  had 
made  no  disclaimer. 

Held,  that  there  was  a  sufficient  noUce  and  recognisance  within  the  first-mentioned  sta- 
tute ;  and  a  mandamus  issued  commanding  the  sessions  to  hear  the  appeal 

A  BULK  was  obtained  this  term,  calling  on  the  abore  justices  to  show  cause  why  a 
mandamus  should  not  issue  commanding  Uiem  to  enter  continuances  upon,  and  hear,  the 
appeal  of  the  trustees  of  the  Great  DoTor  Street  Boad  against  a  rate  (the  same  which  is 
mentioned  in  the  above  case).     The  circumstances  were  as  follows. 

At  a  meeting  duly  held,  the  trustees  resolved  to  appeal  against  the  rate,  and  in  pnr- 
suance  of  that  resolution,  Charles  Appleby  Hopkins,  one  of  the  tmstees,  acting  (as  their 
clerk  now  stated)  for  himself  and  the  rest  of  the  trustees,  gave  notice  of  appeal,  begin- 
ning as  follows: — <*I,  C.  A.  Hopkins,  one  of  the  trustees  acting  under  and  by  virtne  of 
an  act  of  parliament,  &c.,  for  and  on  behalf  of  myself  and  the  others  of  the  said  trustees, 
do  hereby  give  you  sad  every  of  you  notice  that,  at,  &c.,  an  appeal  will  be  entered  and 
prosecuted  on  behalf  of  the  said  trustees  against  a  certain  rate,  &c.,  and  that  the  rear 
sons  and  grounds  of  the  sai^  appeal  are,  that  the  said  trustees  are  not  liable,"  &c  He 
also  entered  into  recognissmoe  with  two  sureties,  conditioned  as  follows:— "That  the 
said  C.  A.  H.,  or  the  trustees  appointed  under  and  by  virtue  of  a  certain  act,  &e.,  do 
appear  at  the  next  general  quarter  sessions  "  for  the  county  of  Surrey,  on,  &c.,  "  and 
then  and  there  prosecute  an  appeal  against  a  certain  rate,  &c.,  whereby  tiiesaid  trustees 
are  rated  and  assessed  in  the  sum  of  1150/.  in  respect  of  land  upon  wh^ch  the  said  trus- 
tees have  made  a  road,  and  in  respect  of  which  tolls  are  payable,  suid  that  he  the  said  C. 
A.  H.,  or  the  said  trustees,  do  abide  the  order  thereon,  and  do  pay  such  costs  as  shall  be 
awarded  by  the  justices,"  &o. 

*By  statute  64  G.  8,  c.  cxiii.  (local  and  personal,  public),  repealing  a  former  rtj02] 
act  relative  to  the  poor  rates  of  St.  Mary,  Newington,  and  granting  other  powers  *- 
in  lieu  thereof,  &c.,  it  was  enacted,  in  sect  82,  "That  if  any  person  or  persons  shall 
think  himself,  herself,  or  themselves  aggrieved  by  any  such  rate,"  &c.,  he,  she,  or  they 
may  appeal  to  the  next  general  or  quarter  sessions  for  Surrey  which  shall  hsppa  b^^ 
after  the  expiration  of  fourteen  days,  &c.,  first  giving  ten  days'  notice,  &c,  and  entenng 
into  a  recognisance  in  20Z.,  with  two  sufficient  securities,  conditioned  for  prosecating 
such  appeal,  and  to  abide  the  order  thereon,  and  to  pay  such  costs,  &c. 

By  statute  10  G.  4,  c.  cxiii.  (mentioned  in  the  case  above  reported)  sect  2,  twentj- 
eight  persons  and  their  successors,  being  duly  qualified,  and  to  be  elected  as  was  after- 
mentioned,  were  appointed  the  trustees  for  putting  the  sust  in  execution;  and  it  was 
enacted  that  <*  all  and  every  the  powers,  authorities,  directions,  matters,  and  things  by 
this  act  given  to  or  directed  to  be  done  by  or  before  the  said  trustees,  may  be  done  ana 
executed  by  or  before  any  five  or  more  of  them,"  and  shall  be  of  the  same  force  as  ii  done 
by  all.  Sect  6  enacted  that  the  trustees  should  and  might  "  sue  and  be  sued  in  the  name 
^  any  one  or  more  of  them;"  that  no  action  or  prosecution  to  be  brought  or  commencea 
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by  or  against  tiiem,  or  any  of  them,  by  yirtue  of  the  act,  in  the  name  of  any  one  or  more 
of  them,  should  abate  or  be  discontinued  by  the  death  or  remoyal  of  such  trustee,  or  by 
any  act  of  his  without  the  consent  of  the  said  trustees,  &c. ;  and  that  eyery  such  trustee 
in  whose  name  any  action  or  suit  should  be  commenced,  prosecuted,  or  defended  in  pur- 
suance of  the  act,  should  be  reimbursed  out  of  the  moneys  to  be  raised  by  yirtue  of  the 
act,  all  costs  to  which  he  should  be  put  by  the  erent  of  such  proceedings  by  reason  of 
his  being  plaintiff  or  defendant,  and  also  the  costs  of  prosecuting  any  indictment  or  in- 
dictments, or  other  proceedings  whatsoeyer,  against  any  person  whomsoeyer  by  the  order 
of  the  trustees. 

The  appeal  being  called  on  at  the  sessions,  the  recognisance  was  objected  to  on  the 
ground  alter  stated ;  and  the  Court,  thinking  the  oljection  yalid,  refused  to  proceed  with 
the  appeaL 

Thinner  and  Tidd  Pratt  now  showed  cause.  The  condition  of  the  recognisance  is,  that 
Hopkins,  or  the  trustees,  shall  prosecute,  and  abide  the  order  of  sessions.  The  notice 
of  appeal  stated  that  the  trustees  would  prosecute.  Hopkins  indiyidually  could  not,  for 
he  was  not  a  person  thinking  himself  aggrieyed,  within  the  meaning  of  stat.  64  G.  8,  c. 
cxiiL  s.  82.  [Dbnman,  C.  J.  The  act  does  not  require  that  he  should  be  personally  ag^ 
gricTed.]  There  was  nothing  to  show  that  Hopkins's  appeal  was  that  of  the  trustees. 
If  he,  as  an  indiyidual  trustee,  may  prosecute  an  appeal,  then  each  of  the  others  may. 
If  the  grieyance  is  that  of  the  whole  body  of  trustees,  the  respondents  are  entitled  to 
such  a  recognisance  as  will  bind  the  property  of  that  body.  The  recognisance  of  this 
r*7031  P^^^  cannot.  Stat  10  G.  4,  c.  cxiii.  s.  6,  enables  the  trustees  to  *sue  or  be  sued 
L  ^^J  in  the  name  of  any  one  or  more  of  them,  and  speaks  of  actions  or  prosecutions  to 
be  so  brought  or  commenced ;  bat  there  is  nothing  there  that  extends  to  an  appeal  against 
a  rate.  And  the  appellant  does  not  show  any  authority  given  him  by  the  trustees  to  ap- 
peal or  enter  into  recognisance.  [Dsnman,  C.  J.  Haye  they  disclaimed  his  act  ?]  It 
was  for  him  to  show  that  he  was  empowered.  If  the  trustees  are  the  appellant  party, 
the  notice  should  haye  been  by  them :  but  the  notice  is  not  given,  nor  the  recognisance 
entered  into,  either  by  them,  or  by  any  apparent  authority  f^om  them.  The  recognisance 
should  have  been  absolute  on  the  part  of  the  trustees,  and  not  in  the  altematiye,  as  this 
is.  J[Dk5hah,  C.  J.  Hopkins  was. a  trustee;  the  recognisance  at  least  bound  him;  he 
considered  himself  authorized  to  give  it  on  behalf  of  the  rest ;  and,  whether  he  was  so  or 
not,  they  have  not  disclaimed  what  he  did.] 

2>.  PoUoch,  contrft.  The  words  of  10  G.  4,  c.  cxiiL  s.  6,  are  quite  sufficient  to  include 
*'  prosecuting"  an  appeal.     [He  was  then  stopped  by  the  Court.] 

DixKAK,  C.  J.     The  Court  are  quite  satisfied  that  this  technical  difficulty  cannot  pre- 
vail against  the  hearing  of  an  appeal.    The  mandamus  must  go. 
LiTTLiDALE,  Taunton,  and  Patteson,  Js.,  concurred.  Bule  absolute. 


DOE  OD  the  Demise  of  MUDD  v.  SUCKERMORE.    Nov.  17. 

Defendant  in  ejectment  produced  a  will,  and,  on  one  day  of  the  trial  (which  lasted 
several  days),  called  an  attesting  witness,  who  swore  that  the  attestation  was  his.  On 
his  cross-examination,  two  signatures  to  depositions  respecting  the  same  will  in  an 
ecclesiastical  court,  and  several  other  signatures,  were  sho47n  to  him  (none  of  these 
being  in  eyidenoe  for  any  other  purpose  of  the  cause),  and  he  stated  that  he  believed 
them  to  be  his.  On  the  following  day,  the  plaintiff  tendered  a  witness  to  prove  the 
attestation  not  to  be  genuine.  The  witness  was  an  inspector  at  the  Bank  of  England, 
and  had  no  knowledge  of  the  handwriting  of  the  supposed  attesting  witness,  except 
from  having,  previously  to  the  trial  and  again  between  the  two  days,  examined  the 
signatures  admitted  by  the  attesting  witness,  which  admission  he  had  heard  made  in 
Coart 

Per  Lord  Dxnman,  C.  J.,  and  Williams,  J.    Such  evidence  was  receivable. 

Per  Patteson  and  Colebiook,  Js.    It  was  not. 

Ejectment  for  messuages,  &c.,  in  Saffolk.  On  the  trial  before  Yavqhan, 
J.,  at  the  Saffolk  Spring  assizes,  1835,  a  verdict  was  found  for  the  defendant. 
In  Easter  term,  1835,  Mtorksy  Serjt,  obtained  a  rule  for  a  new  trial  on  the  ground 
P7041  ^^  ^°  improper  rejection  of  evidence.  ^On  this  day,  cause  was  shown 
^  -'by  £e%  and  Gunning  ;  and  JStorks,  Serjt.,  and  jBi/les  were  heard  in 
support  of  the  rule.  The  Court  took  time  to  consider ;  aiid  in-  Trinity  term, 
1837  (June  8th),  their  Lordships,  differing  in  opinion,  delivered  judgment 
seriatim.  The  facts,  and  the  grounds  of  argument  on  each  side^  will  sufficiently 
appear  from  the  judgments  delivered. 
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Coleridge,  J.  This  was  a  motion  for  a  new  trial,  on  the  ground  that  eTi- 
denoe  had  been  improperly  rejected  by  my  brother  Yaughan  under  the  follow- 
ing circumstances.  The  question  in  the  cause  was  the  due  execution  of  a  will ; 
and  the  three  attesting  witnesses  were  called.  It  was  supposed  that  one  of 
them,  Stribling,  was  deceived  in  swearing  to  his  own  attestation,  and  th&t, 
although  he  had  attested  a  will  for  the  testator,  the  document  produced  wunot 
that  will,  but  a  forgery,  and  that  the  attestation  was  in  troth  a  counterfeit. 
Upon  cross-examination,  two  signatures,  purporting  to  be  his,  and  to  have  been 
subscribed  to  depositions,*  made  by  him  in  proceedings  relating  to  the  same  will 
in  another  Court,  and  also  sixteen  or  eighteen  signatures,  apparently  his,  pasted 
on  a  sheet  of  pasteboard,  were  shown  to  him  ;  and  he  said  he  believed  they  were 
all  of  his  handwriting.  At  the  time  he  gave  this  evidence,  another  witness  was 
in  court,  and,  the  cause  lasting  to  the  second  day,  was  called.  He  had  never 
seen  Stnbling  write,  nor  had  any  other  means  of  acquiring  a  knowledge  of  the 
character  of  his  handwriting,  but  from  an  examination  of  the  signatures  so  pro- 
duced :  this  he  had  made  on  the  first  day,  and,  from  this,  he  stated  that  he 
thooght  he  had  Acquired  a  knowledge  of  the  character  of  his  hand-  1^705-1 
writing ;  and  he  was  asked  whether  he  believed  the  attestation  to  the  ^  ^ 
will  to  be  the  handwriting  of  Stribling.  This  was  objected  to,  and,  on  argu- 
ment, determined  to  he  inadmissible ;  in  my  opinion,  after  much  consideration, 
the  evidence  was  properly  rejected. 

The  rule  as  to  proof  of  handwriting,  where  the  witness  has  not  seen  the  party 
write  the  document  in  question,  may  be  stated  generally  thus.  Either  the  wit- 
ness has  seen  the  party  write  on  some  former  occasions,  or  he  has  corresponded 
with  him,  and  transactions  have  taken  place  between  th^m  upon  the  faith  that 
letters  purporting  to  have  been  written  or  signed  by  him  have  been  so  writteQ 
or  signed.  On  either  supposition,  the  witness  is  supposed  to  have  received  into 
his  mind  an  impression,  not  so  much  of  the  manner  in  which  the  writer  has 
formed  the  letters  in  the  particular  instances,  as  of  the  general  character  of  his 
handwriting ;  and  he  is  called  on  to  speak  as  to  the  writing  in  question  by  a 
reference  to  the  standard  so  formed  in  his  mind.  It  is  obvious  that  the  weight 
of  this  evidence  may  vary  in  every  conceivable  degree ;  but  the  principle  appears 
to  be  sound,  both  in  regard  to  the  test  of  genuineness,  and  the  acquisition  of 
the  means  of  applying  it.  The  test  of  genuineness  ought  to  be  the  resemblance 
not  to  the  formation  of  the  letters  in  some  other  specimen  or  specimens,  but  to 
the  general  character  of  writing,  which  is  impressed  on  it  as  the  involnntaij 
and  unconscious  result  of  constitution,  habit,  or  other  permanent  cause,  and  is 
therefore  itself  permanent.  And  we  best  acquire  a  knowledge  of  this  character, 
by  seeing  the  individual  write  at  times  when  his  manner  of  writing  is  not  in 
<]^uestion,  or  by  engaging  with  him  in  correspondence  ;  ^either  supposi-  pcjQgi 
tion  giving  reason  to  believe  that  he  writes  at  the  time,  not  constrain-  '- 
edly,  but  in  his  natural  manner. 

Upon  these  grounds  directly,  as  I  conceive,  although  not  on  these  alone,  oar 
law  has  not,  during  along  course  of  years,  permitted  handwriting  to  be  proved 
by  the  immediate  comparison,  by  a  witness,  of  the  paper  in  dispute  with  some 
other  specimen  proved  to  have  been  written  by  the  supposed  writer  of  the  first. 
It  is  familiar  to  lawyers  that  many  attempts  have  been  made  to  introduce  this 
mode  of  proof,  according  to  the  practice  of  the  civil  and  ecclesiastical  kws;  and 
a  text  writer,  to  whose  opinions  I  shall  always  pay  the  greatest  respect,  Mr. 
Starkie  I  mean,  has  given  this  mode  of  proof  the  sanction  of  his  authoritjf  *s 
preferable  on  principle  to  our  own ;  2  Starkio  on  Evidence,  376,  Ed.  2.  But, 
after  some  uncertainty  of  decision,  the  attempts  have  finally  failed.  ^^  ^' 
Cator,  4  Esp.  117,  though  a  Nisi  Prius  decision,  brings  this  matter  very  fulij 
under  review;  and,  to  the  extent  at  least  of  what  is  rejected,  has  always 
since  been  considered  as  laying  down  the  rule  correctly.  In  my  humble  judg- 
ment that  ought  not  to  be  departed  from.     Assuming  that  no  dispute  exists  as 

I  These  depositions  were  not  read  in  the  present  cause. 
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to  the  genuineness  of  the  standard,  or  the  fairness  with  which  it  has  been  selected, 
such  a  comparison  leads  to  no  inference  as  to  the  general  character  of  the  hand- 
writing. The  two  specimens  may  be  much  alike,  or  very  different ;  yet,  in  the 
former  case,  they  may  proceed  from  different  hands,  in  the  latter  case  from  the 
same.  But,  if  the  points  which  I  have  just  supposed  to  be  conceded,  be  brought 
into  question,  other  and  more  serious  objections  arise  to  this  mode  of  proof.  If 
r*7071  ^^^  genuineness  be  disputed,  a  '''collateral  issue  is  raised,  and  that  upon 
I-  ^  every  paper  used  as  a  standard ;  an  issue  too,  in  which  the  proof  may  be 
exactly  of  the  same  nature  as  that  used  in  the  principal  cause,  namely,  mere 
comparison ;  with  the  additional  disadvantages,  that  the  former  standard  is  not 
produced,  and  that  the  opposing  party  can  avail  himself  of  no  counter-proof.  It 
is  easy  to  see  too,  as  has  been  well  observed  by  Mr.  Starkie,  that  this  inquiry 
might  lead  to  an  endless  series  of  issues  each  more  unsatisfactory  than  the  pre- 
ceding. If  the  fairness  with  which  the  standard  has  been  selected  be  disputed, 
this  again  must  lead  to  a  collateral  inquiry,  in  which  the  parties  meet  on  unequal 
terms  if  no  notice  be  given  (and  none  is  required  by  our  law),  and  which  must 
tend  to  distract  the  jury,  if  notice  be  given,  and  the  discussion  on  the  circum- 
stances under  which  each  specimen  was  written  be  fully  gone  into. 

It  must  always  be  borne  in  mind,  in  considering  the  rule  of  the  English  law 
on  this  subject,  that  it  has  reference  to  a  trial  by  jury;  and  that  we  have  no  pro- 
visions for  limiting  the  standard  of  comparison,  or  regulating  the  manner  of  con- 
dncting  the  inquiry ;  both  of  which,  it  seems,  have  been  found  necessary  where 
such  a  mode  of  proof  has  been  admitted.  It  will  be  found  not  at  all  irrelevant 
to  the  present  inquiry  to  observe  these  provisions  in  the  ecclesiastical  and  French 
laws;  for  they  seem,  not  only  to  fortify  the  rule  of  our  law,  constituted  as  our 
mode  of  trial  now  is,  but  by  their  apparent  inadequacy  in  many  supposable  cases, 
and,  in  the  case  of  the  ecclesiastical  law,  by  the  alterations  which  it  has  been 
found  expedient  to  introduce  into  the  practice,  to  make  us  satisfied  with  its  pre- 
sent constitution. 

r*7081  *^^^™  ^  Ottghton's  Ordo  Judiciorum,  tit.  225,  De  Comparatione  Lite- 
'-  ^  rarum,  &o.,  ad  probandum  manum  testatoris,  ss.  1,  2,  3,  10,  11,  it  ap- 
pears that,  when  the  handwriting  of  a  testator  or  other  principal  party  was  dis- 
puted, and  the  attesting  witnesses  were  deceased  before  the  suit  commenced,  or 
were  not  called,  it  was  allowablo  to  proceed  by  the  comparison  of  other  instru- 
ments. These  instruments  of  comparison  were  required  to  bo  proved  by  wit- 
nesses who  saw  them  written  ;^  it  was  for  the  Judge  to  decide  whether  they 
were  sufficiently  proved;  and  then  the  comparison  was  made  by  sworn  compara- 
tors whom  he  appointed,  to  the  number  of  four  or  six  b  senioribus  procuratori- 
bos,  et  peritioribtts  in  arte  scribendi.  The  provision,  that  the  witnesses  must 
have  seen  the  party  write  the  documents  which  were  to  form  the  standard  of 
comparison,  would  in  our  law  make  any  comparison  unnecessary ;  and  the  act  of 
comparing  here,  as  in  the  French  law  also  will  appear  to  be  the  case,  was  con- 
sidered, not  so  much  the  function  of  a  witness,  as  the  exercise  of  skill  in  a  par- 
ticular art  by  ministers  of  the  Court  accredited  by  it,  and,  it  should  seem,  in 
the  absence  of  conflicting  evidence,  conclusively  deciding  the  point  in  question. 
This  mode  of  viewing  the  matter  does  indeed  relieve  it  nrom  some  of  the  incon- 
veniences above  pointed  out;  but  it  is  obviously  inapplicable  to  the  trial  by  jurjr: 
and,  as  the  cause  might  turn  entirely  on  the  will  or  other  instrument  being 
signed  by  the  testator  or  other  party  alleged,  it  in  effect  left  its  decision,  not  to 
the  Judge,  but  to  the  delegated  comparators  who  proceeded  in  his  absence. 
Oughton's  work  was  published  in  1728,  and,  I  apprehend,  is  considered  to  have 
ricyog-j  ^faithfully  represented  the  practice  then  prevailing.  I  have  been  at 
'*  -'  some  pains  to  ascertain  what  the  present  practice  is,  and  I  find  that  that 
whole  proceeding  which  Oughton  describes  has  long  been  entirely  obsolete.  But 
that  is  not  all.    In  1813,  a  case  of  Spear  v.  Bone  came  before  the  delegates,  be- 

^  Testes  qui  poterint  deponere,  qa6d  videront  testatorem  sabscribentem  hujasmodi 
■criptU,  Ac,  B.  8. 
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tween  the  next  of  kin  and  execnton  in  a  irill.  On  the  &ce  of  the  will  altera- 
tions appeared ;  and  a  third  party,  being  the  sole  execntor  as  it  originally  stood, 
intervened :  and  the  allegation  whieh  he  gave  in  raised  the  very  question  of  com* 
parison  of  handwriting;  and  the  admission  of  this  aUegation  was  the  matter  in 
discussion  before  the  delegates.  I  hare  been  favored  by  Dr.  Nicholl  with  the 
printed  papers  of  Dr.  Arnold,  one  of  the  delegates,  and  his  MS.  note  of  the  srga- 
ment.  The  Court,  after  a  very  learned  argument  and  much  discusuon,  directed 
the  allegation  to  be  reformed }  and  I  am  enabled  to  state  that  the  relbnnatioQ 
was  settled  with  the  full  concurrence  of  the  delegate.  Dr.  Arnold's  paper  book, 
which  I  hare,  contains  Uie  allegation  as  altered  in  his  own  handwriting.  In 
1816  the  cause  came  on  again ;  and  the  allegation  stands  reformed  in  the  print<Ml 
paper  as  settled  in  MS.;  and  that  has  ever  since  been  considered  the  only  proper 
form  of  pleading.  The  allegation  originally  alleged  that^  upon  an  accurate  ex- 
amination of  the  said  will  by  writing-engravers,  and  others,  accustmned  accn- 
rately  to  examine  the  formation  of  the  letters  of  different  handwriting,  from 
their  general  occupation  of  making  engraving  of  handwriting,  facsimile,  and 
otherwise,  and  otherwise  best  able  to  judge  accurately  thereof,  it  manifestly  ap- 
pears that  the  words  and  letters  of  the  alteration  aforesaid  are  not  of  the  hand- 
writing of  the  person  who  wrote  the  will,  but  that  the  same,  though  in  many 
respects  ^ery  like  the  writing  of  the  other  parts  of  the  will,  bears  the  r«7i  qi 
appearance  of  having  been  touched  with  the  pen  a  second  time,  as  if^  ^ 
done  by  some  one  endeavoring  to  copy  or  imitate  the  handwriting  of  another 
person.  It  was  thus  reformed. — ^That,  upon  an  examination  of  the  said  will, 
it  appears  that  the  words  and  letters  of  the  alteration  aforesaid  arc  not  of  the 
handwriting  of  the  person  who  wrote  the  will,  but  are  in  a  feigned  handwriting; 
and  that  the  same  b  well  known  to  persons  skilled  in  handwriting. 

From  all  this  it  appears  that,  although  comparison  of  handwriting  is  still  an 
admitted  mode  of  proof  in  the  ecclesiastical  courts,  yet  they  have  found  it  ex- 
pedient to  contract  rather  than  to  enlarge  the  limits  of  its  admissibility,  bring- 
ing their  rule  more  and  more  near  to  that  which  has  hitherto  prevailed  in  the 
courts  of  common  law;  a  reason,  as  it  seems  to  me,  of  no  little  weight  against 
our  admitting  such  a  head  of  evidence  into  our  practice. 

The  ecclesiastical  law  appears  to  have  made  no  limitation  as  to  the  qoalitj  of 
the  instruments  which  might  be  made  the  foundation  of  the  comparison:  '^alia 
scripts,  quamvis  omnino  impertinentia  ad  cansaminstitutam."* 

The  French  law  is  more  precise.  It  defines,  not  only  the  persons  who  are  to 
make  the  comparison,  sworn  experts,  three  in  number,  appointed  by  the  Conrt 
or  agreed  on  by  the  parties,  but  the  writings  to  be  submitted  to  them.  In  the 
Code  de  Procedure  Civile,  Part  I.  1.  2,  tit.  10,  s.  200,  are  found  the  provisions 

•711] 


the  cause,  by  the  party  to  whom  they  are  attributed,  to  be  of  his  own  hand- 
writing :  a  previous  admission  of  them,  or  previous  proof,  will  not  make  them 
admbsible.  These  latter  restrictions  are  evidently  framed  at  once  to  secure  the 
genuineness  of  the  specimens,  and  to  meet  the  inconvenience  of  oontradictorj  tes- 
timony as  to  this  point;  but  they  do  not  tend  to  the  production  of  writing  in  the 
most  natural  character,  and  in  a  great  many  cases  put  it  in  the  power  of  the 
party  to  exclude  such  from  the  comparison.  Pothier,  indeed,  in  his  Traits  de 
la  Procedure  Civile,  Part.  1,  c.  3,  sect.  2,  art.  1,  §  2,«  seems  to  conwder  private 
writings  or  signatures  as  practically  forming  no  standard  of  comparison  on  thk 
last  ground.  It  is  obvious  in  how  many  cases  it  would  be  impossible  to  produce 
writings  of  an  individual,  answering  to  the  description  here  given  of  public 
writings. 

I  have  been  thus  (I  fear  tediously)  minute  in  stating  the  general  mle,  and  the 

1 1  Onghton,  Ord.  Jnd.  tit  225,  s.  3. 
>  CEuT.  Posth.  torn.  iii.  p.  46  (ed.  1809). 
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principles  on  which  I  conceiye  it  now  rests ;  and  I  think  it  unnecessary  to  cite 
any  authorities  in  support  of  it,  because  no  question  is  now  made  whether  that 
rule  exists,  or  is  well  founded;  but  it  is  contended  that  the  facts  of  the  present 
case  fall  within  it.  It  is  not  denied  that  immediate  comparison  is  inadmissible, 
or  that  the  witness  must  speak  from  a  knowledge  of  the  general  character  of  the 
handwriting ;  but  it  is  asserted  that  here  there  was  no  sudi  comparison ;  and  the 
evidence  tendered  was  founded  on  such  knowledge.  In  order  to  determine  this, 
T^ll^l  ^^  ^^  necessary  to  ^have  the  rule,  and  the  principle  of  the  rule,  dis- 
L  -*  Unctly  in  view ;  and  it  was  desirable  to  see  whether  it  rested  on  a  sound 
foundation.  Disregarding  extreme  cases,  from  which  no  inference  can  be  safely 
drawn,  and  bearing  in  mind  the  mode  of  trial  with  reference  to  which  it  has 
been  framed,  I  confess  I  have  no  desire  to  see  the  rule  altered  or  narrowed ;  nor 
am  I  disposed  to  take  any  case  out  of  it  on  account  of  a  merely  colorable  dif- 
ference in  the  facts^  if  they  still  remain  within  the  principle. 

Now,  in  the  present  case,  it  must  be  conceded  that  the  witness  had  not  ac- 
quired his  knowledge  of  the  character  of  the  handwriting,  whatever  it  was,  in 
either  of  the  ordinary  modes.  He  had  studied  certain  signatures  selected  by  one 
party,  and  had  acquired  an  impression  of  some  general  character  pervading  the 
whole :  he  had  heard  it  proved  that  those  were  written  by  the  witness  Stribung; 
and,  from  these  materials  he  was  to  speak.  It  is  asked,  how  does  this  differ 
from  the  case  of  knowledge  acquired  in  the  course  of  a  correspondence,  where 
the  standard  rests  equall}^  on  the  assumption  that  the  letters  are  written  by  the 
party  whose  they  purport  to  be  7  With  respect  >to  the  assumption,  there  will  be 
a  fitter  place  to  point  out  the  distinction ;  but  I  answer,  here,  that  the  two  cases 
differ  in  that  which  is  essential,  in  the  undesignedness  of  the  one,  the  fact  that 
the  letters  are  written  in  the  course  of  business,  without  reference  to  tJ^eir 
serving  as  aids  for  a  collateral  purpose  in  some  future  unknown  cause ;  and  in 
the  selection  which  is  made  in  the  other  by  the  party  to  the  cause,  who  seeks 
to  produce  them  for  a  particular  purpose.  I  have,  tnerefore,  no  reasonable  as- 
surance that  the  witness  has  the  materials  for  ascertaining  the  general  cha- 
r^TlSI  '^^^^^  ^^  ^^®  handwriting,  which  is  the  knowledge  to  be  acquired  :  *and 
I-  ^  the  facts  are  in  this  respect  similar  in  principle  to  those  of  Stranger  v. 
Searle,  I  Esp.  14,  where  Lord  Kenton  would  not  allow  a  witness  to  speak,  from 
the  knowledge  which  he  had  acquired  even  by  seeing  the  party  write  several 
times  previously  to  the  trial,  because  it  was  done  for  the  avowed  purpose  of 
showing,  as  he  alleged,  his  true  manner  of  writing.  Those  were  in  truth  se- 
lected specimens,  though  beyond  all  doubt  genuine ;  but  they  could  not  be  safely 
trusted  to  as  giving  the  general  character  of  the  handwriting. 

But  this  is  not  ^1.  No  fraud  is  imputed  in  the  present  case ;  but  I  cannot 
forget  th|t  we  are  called  on  to  lay  down  a  rule  applicable  to  all  civil  and 
criminal  cases ;  and  I  ought  to  be  careful,  therefore,  that  I  do  not  so  lay  it  down 
as  to  open  a  door  to  fraud  of  the  most  fatal  kind.  In  the  present  instance,  the 
writer  himself  admitted  the  signatures  to  be  his ;  but  that  was  only  one  mode  of 
proof:  it  cannot  be  contended  that  the  case  would  have  been  altered  in  principle, 
if  a  third  person  had  proved  them ;  or,  if  they  had  purported  to  be  the  signa- 
tures of  the  testator,  or  of  the  party  in  the  cause,  and  so  necessarily  proved  by 
witnesses  other  than  the  supposed  writer.  If  such  evidence  be  good  for  any,  it 
is  good  for  all,  purposes ;  if  it  be  receivable  in  confirmation  of  other  testimony, 
it  is  receivable  alone ;  if  to  disprove  handwriting,  it  is  equally  so  to  prove  it. 
And  a  conviction  of  forgery  might  pass  on  the  opinion,  which  a  single  witness 
might  form,  founded  solely  on  the  examination  of  signatures,  or  a  single  signa-* 
ture,  presented  to  him  the  night  before  by  a  prosecutor,  who  need  not  oe  ciuled 
r*7l41  ^  ^  witness  on  the  trial  to  explain  when  and  where  *such  specimen  had 
I-  ^  been  procured,  or  from  how  many  selected,  the  prisoner,  on  the  other 
hand,  being  wholly  unprepared  to  enter  into  this  explanation.  It  is  no  answer 
to  this  to  say,  that  a  similar  result  might  follow  upon  the  evidence  of  a  witness 
who  had  seen  the  prisoner  write  his  name  but  once :  that  is  an  extreme  case  upon 
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a  principle  nnobjectionable  in  itself;  for  no  one  can  deny  that  the  seeing  a  partj 
write  is  at  least  one  correct  mode  of  acquiring  a  knowledge  of  his  handwritine. 
Here  the  danger  is  in  the  principle  itself,  that  selected  specimens  may  be  male 
the  standard  from  which  the  witness  is  to  judge. 

Furthermore,  as  the  admissibility  of  this  species  of  proof  cannot  depend  on 
the  fact  of  the  signatures  having  been  proved  by  the  admission  of  the  writer 
himself,  I  would  ask,  what  course  is  to  be  pursued  where  the  writing  which  is 
to  form  the  standard,  is  itself  disputed  f  Is  the  counter-evidence  to  be  received 
at  once  as  to  this  point;  and  the  opinion  of  the  jury  to  be  taken  on  the  preli- 
minary and  collateral  issue,  before  the  evidence  is  heard  as  to  the  principal 
document  ?  Or  is  that  to  be  gone  into  after  the  primft  facie  proof  on  the  colla- 
teral issue,  and  to  be  received,  subject  to  being  entirely  displaced  by  the  answer 
on  the  other  side  ?  Or,  lastly,  is  the  judge  to  decide  this  question  of  fact  ?  I 
believe  it  impossible  to  answer  these  questions  without  either  introducing  a  most 
inconvenient  novelty  in  our  procedure  at  Nisi  Prius,  or  involving  the  jury  in  a 
complication  of  issues  from  which  it  is  too  much  to  expect  that  they  should 
escape  safely. 

Again,  and  connected  with  this  last  remark,  I  have  always  understood  that 
papers  cannot  biB  submitted  for  the  purpose  of  comparison,  even  to  the  jury, 
except  they  *be  evidence  on  the  issue  in  course  of  trial  before  them.  r«Yi5i 
This  was  decided  by  this  Court  in  Doe  dem.  Perry  ©.  Newton,  ante,  *■  ^ 
514 ;  1  Nev.  &  P.  1,  in  affirmance  of  some  previous  decisions.  But  in  the 
present  case,  the  documents  were  not  evidence  in  the  principal  cause }  yet  they 
must  have  been  submitted  to  the  jury,  who,  before  they  listened  to  the  evideooe 
of  the  witness  as  to  the  attestation  to  the  will,  must  have  been  required  to  decide 
in  Ij^eir  own  minds  the  collateral  issue  raised  on  every  signature,  whether  it 
were  that  of  Stribling  or  not.  It  will  be  asked,  whether,  when  the  witness 
speaks  from  knowledge  acquired  in  the  course  of  correspondence,  the  jury  mast 
not  also  decide  in  their  own  minds  whether  the  assumption  be  a  just  one,  that 
the  letters  purporting  to  be  written  by  the  individual  were  in  &ct  written  by  him. 
The  answer  is  that,  although,  if  it  were  shown  to  the  jury  that  the  witness  was 
mistaken  in  the  supposition  he  had  made,  his  evidence  must  undoubtedly  fall  to 
the  ground,  yet  the  law  makes  it,  in  the  first  instance,  a  presamption  that  the 
letters  of  a  correspondence  carried  on  in  the  ordinary  course  of  business,  where 
the  acts  done  on  the  faith  of  it  are  ratified  by  the  parties,  are  written  or  signed 
by  those  whose  signatures  they  purport  to  bear.  And  this,  in  the  absence  of 
all  design  or  selection,  is  a  reasonable  presumption.  The  whole,  too,  depends  on 
the  same  witness ;  and  no  more  embarrassment,  therefore,  is  created  to  the  jury 
than  where  the  witness  says  he  has  seen  tho  party  write,  in  which  case  they 
must  also  determine  whether  they  believe  that  preliminary  statement,  before 
they  consider  the  weight  of  his  evidence  as  to  the  particular  document.  This 
assumption,  no  *doubt,  may  sometimes  proceed  on  a  mistake,  but  so  pyigi 
may  the  most  direct  evidence  on  handwriting ;  there  is  nothing  so  dif-  ^ 
ficult  to  put  beyond  question,  as  the  fact  that  a  particular  instrument,  which  the 
witness  has  not  seen  to  be  signed,  was  signed  by  a  particular  person.  In  Eagle- 
ton  V.  Kingston,  8  Ves.  473,  Lord  Bldon  states  the  rule  of  evidence  as  to 
handwriting,  when  he  first  came  into  Westminster  Hall,  with  great  minuteness, 
and  limits  it  even  more  narrowly  than  my  argument  requires.  But  he  mentioDS 
a  remarkable  instance,  as  regarded  himself,  of  the  uncertainty  of  tesdmony  to 
this  point.  A  deed  was  produced  at  a  trial,  on  which  much  doubt  was  thrown 
"as  a  discreditable  transaction.  The  solicitor  was  a  very  respectable  man,  and 
was  confident  in  the  character  of  his  attesting  witnesses.  One  of  them  par- 
ported  to  be  Lord  Eldon  himself;  and  the  solicitor,  who  had  referred  to  his  sig- 
nature to  pleadings,  had  no  doubt  of  its  authenticity;  yet  Lord  Eldon  had 
never  attested  a  deed  in  his  life. 

In  a  matter  so  open  to  mistake  and  fraud,  and  where  the  consequences  are 
so  seriouS;  I  have  no  desire  to  widen  the  door  of  admission.    Is  there  then  any 
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real  disiinction,  either  in  principle  or  conaequences,  between  the  facts  now 
before  us  and  a  direct  comparison  r  If,  instead  of  two  days,  the  trial  had  lasted 
one ;  if,  instead  of  an  examination  of  the  signatures  on  the  first  day,  and  out 
of  Court,  the  witness  had  only  seen  them  in  Court|  and  immediately  before  he 
was  shown  the  will ;  would  not  this  have  been  clearly  a  case  of  direct  compari- 
son, however  the  question  had  been  framed  or  the  albswer  worded  ?  And  can  it 
r*7l71  ^  affinned  that  the  ^alteration  last  stated  would  have  in  any  respect 
<•  ^  differed  the  character  of  the  evidence  ?  Do  they  remove  any  one  of 
the  objections  which  have  prevuled  to  ezolude  direct  comparison  from  our  rule 
of  evidence  ? 

Upon  the  grounds,  therefore,  that  our  rule  is  a  sound  oi^e,  and  well  esta- 
blished, both  in  what  it  admits  and  what  it  rejects,  sound  in  principle,  and  con- 
venient with  reference  to  the  mode  of  trial  to  which  it  is  to  be  applied,  and 
that  the  present  facts  are  substantially  within  the  latter  branch  of  it,  I  am  of 
the  opinion  that  the  learned  Judge  rightly  rejected  the  evidence  tendered. 
I  could  have  wished  to  examine  in  detail  the  decisions  bearing  upon  the  ques- 
tion, but  the  importance  of  the  subject,  and  the  difference  of  opinion  wnich 
exists  in  the  Court,  have  induced  me  ^I  hope  excusably)  to  examine  the  prin- 
ciple so  much  in  detail,  that  I  must  lorbear ;  and  I  do  so  the  more  readilv, 
because  I  have  no  doubt  that  that  part  of  the  argument  will  be  thoroughly 
illustrated  by  another  member  of  the  Court.  I  wiU  say  this  only,  that  I  am 
not  aware  of  any  case,  of  now  reoosnised  authority,  which  lays  down  any  prin- 
ciple conflicting  with  those  on  which  I  have  relied. 

I  will  only  add,  that  I  do  not  feel  pressed  by  the  case  of  ancient  writings,  in 
which  a  direct  comparison  is  admitted.  First,  I  observe  that,  if  that  proves 
anything,  it  proves  more  than  is  now  contended  for  ;  for  direct  comparison  of 
modern  documents  is  not  now  insisted  on.  But,  in  truth,  as  to  ancient  docu- 
ments, the  necessity  of  the  case,  and  the  difference  of  circumstances,  have  intro- 
duced a  different  rule  of  evidence.  You  cannot  call  a  witness  who  has  seen 
the  party  write,  or  corresponded  with  him,  nor  is  there  much  danger,  in  resort- 
P7181  ^^^  ^^  comparison,  of  an  unfair  selection  of  specimens.  Further  it  '''is 
'-  -*  obvious  to  remark  that,  in  ancient  documents,  it  does  often  become  a 
pure  question  of  skill,  the  character  of  the  handwiting  varying  with  the  age, 
and  the  discrimination  of  it  to  be  materially  assisted  by  antiquarian  studies. 
This  may  have  naturally  assisted  in  opening  the  way  for  the  admission  of  this 
evidence,  even  in  cases  where  skill  of  that  particular  kind  is  not  necessary. 

With  real  diffidence,  therefore,  as  to  the  soundness  of  my  judgment,  but 
having  formed  it  with  much  consideration,  I  think  this  rule  ought  to  be  dis- 
charged. 

Williams,  J.  This  was  an  action  of  ejectment,  to  trv  the  validity  of  a  will  j 
and,  upon  the  trial,  one  of  the  subscribing  witnesses  (A.)  to  the  will  was  called, 
to  prove  the  due  execution  by  the  testator,  and  his  own  attestation.  The  fact 
of  his  attestation  being,  on  behalf  of  the  lessor  of  the  plaintiff,  disputed,  and, 
in  consequence,  the  genuineness  of  his  (A.'a)  signature  brought  into  question, 
he  was  asked,  upon  cross-examination,  wnether  certain  signatures,  to  the  number 
of  twenty  (then  shown  to  him),  were  of  his  (A.'s)  handwriting ;  and  they  were 
by  him  stated  so  to  be.  The  cause  having  been  adjourned,  these  signatures 
were  shown  to  a  second  witness  (B.),  professing  to  have  knowledge  and  skill  in 
handwriting,  who  was  directed  carefully  to  examine  the  same  :  and,  upon  the 
day  following,  B.  was  called  on  behalf  of  the  plaintiff,  and  was  asked  whether, 
from  such  examination,  he  had  acquired  a  knowledge  of  the  character  of  A.'s 
writing ;  and,  in  answer,  he  said  he  had.  And,  thereupon,  the  following  ques- 
tion was  proposed  to  him,  whether  from  the  knowledge  he  had  (so)  acquired, 
he  believed  the  signature  of  the  attestation  in  question  to  be  A.'s  handwritinff. 
P7191  UP^  ^objection,  the  learned  Judge  considered  the  evidence  to  be  inad- 
-^  missible,  and  it  was  rejected  accordingly.  And,  upon  a  motion  for  a 
new  trial,  the  propriety  of  that  decision  is  brought  under  our  consideration. 
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And  the  question  ^important  as  it  ia,  being  connected  with  principles  and 
practice  regulating  the  admissibility  of  eyidenoe)  seems  mainly  to  be  reduced 
to  this  pointy  whether  the  knowledge,  which  the  witness  professed  to  hare,  wu 
acquired  by  means  prohibited  by  any  known  and  establi^ed  rule  of  Uw.  It  ii 
quite  superfluous  to  remark  that  with  the  admissibility  only  is  our  concern. 
How  far  the  evidence,  if  reoeivedi  might  have  answered  the  intended  object,  or 
fallen  short  of  it,  with  what  observations  it  might,  or  ought  to,  have  been  ac- 
companied, I  think  it  wholly  unnecessary  to  inquire. 

Now,  that  proof  of  handwriting  is  to  be  submitted  to  the  consideration  of  the 
jury,  like  every  other  species  of  proof,  I  apprehend  to  be  clear.  From  the 
highest  degree  of  certainty,  carrying  with  it  perfect  assurance  and  conTiction, 
to  the  lowest  degree  of  probability  upon  which  it  is  found  to  be  unsafe  to  act, 
it  may  be,  and  constantly  is,  so  submitted.  From  continued  and  habitual  in- 
spection, or  correspondence,  or  both,  carried  on  till  the  trial  itself,  down  to  a 
single  instance,  or  knowledge  twenty  years  old,  evidence  may  be  received :  I 
allude  of  course  to  the  case  of  Oarrell  v,  Alexander,  4  Esp.  37,  where  the  exe> 
cution  of  a  bail  bond  was  held  by  Lord  Kbnyon  to  furnish  means  of  knowledge. 
The  authority  of  this  case  is,  indeed,  questioned  by  Lord  Eldon,  upon  anotkr 
point,  because  the  witness  would  not  go  so  far  as  to  express  any  belief;  bat,  ai 
to  the  competency  of  a  ^witness  founding  himself  upon  a  single  instance  r#^.2ni 
(and  Burr  v.  Harper,  Holt  N.  P.  C.  420,  is  to  the  same  point),  we>-  ^ 
have  his  (Lord  Eldon's)  important  and  prevailing  testimony.  In  the  case  of 
Eagleton  v.  Kingston,  8  Yes.  473,  he  thus  expresses  himself  as  to  what  he  con- 
sidered the  rule  and  course  of  proceeding  in  such  cases.  '<You  called  a 
witness ;  and  asked  whether  he  had  ever  seen  the  party  write.  If  he  said  he 
had,  whether  more  or  less  frequently,  if  ever,  that  was  enough  to  introdace  the 
subsequent  question,  whether  he  believed  the  paper  to  be  his  handwriting.  If 
he  answered  that  he  believed  it  to  be  so,  that  was  evidence  to  go  to  the  jniy" 
"  You  might  call  one,  who  had  not  seen  him  writ6  for  twenty  years ;  and  if  he 
said,  he  believed  it  was  the  writing  of  the  person,  that  evidence  mieht  go  to 
the  jury ;  but  to  be  affected  by  all  the  rest  of  the  evidence;  as  it  is  we  natoie 
of  all  evidence  to  be  more  or  less  convincing/' 

The  observations  above  applied  to  knowledge  gained  by  seeing  a  party  write 
must,  I  pvesume,  be  admitted  to  be  applicable  to  knowledge  gained  from  cor* 
respondence  <<  acted  upon,''  as  the  phrase  has  been,  or,  in  other  words,  where 
there  has  been  something  to  show  that  it  was,  really,  the  writing  of  the  par^^ 
whose,  on  the  face  of  the  letter  it  purports  to  be.  Subject  to  the  qualification 
of  Lord  Eldon,  which  seems  to  be  the  criterion  and  to  decide  the  question  in 
each  case,  I  am  aware  of  no  rule  attempting  to  prescribe  the  quantity  of  know- 
ledge which  is  requisite  to  enable  a  witness  to  speak  to  his  belief;  what  degree 
of  freshness  and  recency  in  the  correspondence  to  admit,  or  what  antiqaity  to 
exclude,  may  (as  the  reason  of  the  thing  would  induce  one  to  expect)  in  ?ain 
be  looked  for.  To  the  jury  it  must  go,  in  *the  language  of  Lord  El-  pttyoi] 
BON,  from  the  highest  to  the  lowest  That  the  evidence,  therefcnre,  >-  ^  ^ 
ought  to  have  been  rejected  from  the  slender  and  inefficient  nature  of  it,  woold 
not  be  contended ;  indeed  the  very  objection  implies  the  contrary.  The  question 
therefore  comes,  as  I  stated  at  the  outset,  to  the  means  by  which  the  knowledge 
of  the  witness  was  acquired.  And  the  objection  is  twofold ;  first,  that  it  was 
acquired  merely  by  the  comparison  of  writing;  and  next,  that,  at  all  events,  it 
was  not  acquired  by  either  of  the  legitimate  and  recognised  nuxies,  already  re* 
ferred  to,  having  seen  the  party  write,  or  corresponded  with  him. 

As  to  the  fint,  if  the  objection  is  to  be  understood  in  the  sense  in  which  it 
has  been  (2  Stark,  on  Ev.  374,  ed.  2 ;  Koe  dem.  Brune  v.  Bawling  7  East,  282, 
note  (a);  Doe  dem.  Tilman  v.  Tarver,  R.  &  M,  141),  from  the  time  of  the  ^ 
versal  of  Algernon  Sidney's  attainder,*  which  recites  that  the  jury  trere  directed 

'Stat  1  W.  &  M.  Bess.  1,  c.  7  (Private).  The  recital  of  this  aet is  aS  foUowa:- 
**  Whereas, Algernon  Sidney,  Esq.,  in  the  term  of  St  Michael,  in  the  thir^-l^fth  jwt  of 
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to  believe  a  certain  paper  to  be  the  prisoner's,  from  comparing  it  with  other 
writings  of  his,  it  is  to  be  observed  that  it  does  not  apply.  Whether  what  was 
r*7221  *^^°^  ^  equivalent,  is  another  question.  The  witness,  not  having 
^  ^  before  compared  the  disputed  signature  with  those  admitted,  but  having 
acquired  some  knowledge  by  an  attentive  examination  of  them  Tthe  admitted 
ones),  is  first  called  upon  in  Court  to  inspect  the  questionable  signature,  and 
give  an  opinion  from  such  knowledge,  and  not  from  comparison  by  juxtaposi- 
tion of  the  signatures  themselves.  I  beg  to  be  understood  as  by  no  means 
intimating  an  opinion  that  the  rule,  which  has  obtained  with  respect  to  the 
comparison  of  handwriting,  should  be  disturbed,  because,  upon  examination^  it 
may  appear  to  depend  upon  reasons  not  perfectly  satisfactory.  It  seems  to  me 
that  the  evidence,  so  far  as  this  objection  is  concerned,  was  admissible,  because 
it  was  not  the  comparison  of  handwriting,  in  the  proper  and  ordinary  sense  of 
the  term.  To  reject  it,  because  what  was  equivalent  to  a  comparison  of  hand- 
writing took  place,  would  go  far,  so  far  as  the  reason  of  the  thing  is  concerned, 
towards  disturbing  the  rule  altogether,  and  letting  in  a  comparison  of  hand- 
writing as  a  medium  of  proof  in  all  cases  whatsoever,  or  excluding,  in  a  great 
degree,  all  possibility  of  proof.  What  is  to  be  said,  where  the  means  of  know- 
ledge are  derived  from  a  bygone  correspondence .  of  considerable  standing  1 
What  is  it  but  comparing  a  distant,  and  (in  proportion  to  the  length  of  time) 
faint  image  in  the  mind  with  the  writing  in  question  ?  I  will  only  refer  to  the 
observations  of  Mr.  Starkie,  2  Stark.  Ev.  375,  2d  ed.,  in  his  learned  and 
valuable  work,  and  those  of  Mr.  Phillipps,  1  Phil.  Ev.  472  rOth  ed.),  on  the 
same  subject.  In  a  still  earlier  work,  which  the  author  used  to  say  was  more 
used  by  other  writers  than  noticed,  I  mean  a  treatise  '''upon  the  law  of 
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evidence  appended  to  his  edition  of  Pothier  by  the  late  Sir  W.  D.  Evans, 


I  find  the  following  remarks,  with  others  to  the  like  effect.  "  But  where,  in 
point  of  reason,  is  the  objection  to  proof  by  comparison  of  hands,  as  founded 
upon  an  inspection  at  the  trial  ?'^  .  .  .  <<What  is  the  common  evidence  of 
knowledge  but  an  act  of  comparison  3  a  comparison  of  the  object  presented  to 
the  sight,  with  the  object  imprinted  by  memory  in  the  mind,  with  the  image 
and  copy  of  the  supposed  reality  ?  And  when  the  comparison  is  made  not  with 
this  imperfect  and  fallacious  copy,  but  with  an  indisputed  original,  applied  with 
the  skill  and  experience  of  persons  habitually  devoted  to  similar  inquiries,  it  is 
deemed  not  only  a  matter  of  technical  caution,  but  an  essential  point  of  con- 
stitutional liberty,  to  reject  the  assistance  which  it  may  be  naturally  expected  to 
afford."^  I  would  repeat  that  1  doubt  the  proprietv  (not  to  say  the  right)  of 
this  Court,  upon  plausible  objections  merely,  to  disturb  long-established  practice 
and  usage,  in  a  case,  too,  of  such  frequent  occurrence ;  but  for  the  sake  of  the 
nle  itself,  and  its  security,  I  would  confine  it  to  the  ca^e  of  actual  collation 
and  comparison,  which,  when  done  in  Court  and  before  the  jury,  is  supposed  to 
be  attended  with  inconvenience  as  to  them  ('' unless  a  jury  could  read,  they 
would  be  unable  to  judge  of  the  supposed  resemblance  3"  Dallas,  C.  J.,  in 
Burr  V,  Harper^  Holt  N.  P.  C.  421),  which  furnishes  a  reason  against  such 
comparison  altogether. 
The  recency  of  the  information  and  acquuntanoe  acquired  in  this  case  can 

thereigi^of  our  late  Bovereigii  lord  King  Charles  the  Second,  in  the  Court  of  King's  Bench 
at  WeBtminster,  by  means  of  an  illegal  return  of  jurors,  and  by  denial  of  hia  lawful 
obaUenges  to  divers  of  them,  for  want  of  freehold,  and  without  sufficient  legal  eyidence 
of  any  treasons  committed  by  him ;  there  being  at  that  tune  produced  a  paper  found  in 
the  doeet  of  the  aaid  Algernon,  supposed  to  be  his  handwritmg,  which  was  not  proved 
by  the  testimony  of  any  one  witness,  to  be  written  -by  him ;  but  the  jury  was  directed  to 
belieTe  it  by  comparing  it  with  other  writings  of  the  said  Algernon  ;  besidea  that  paper 
80  produced,  there  was  but  one  witness  to  proTO  any  matter  against  the  said  Algernon ; 
ud  by  a  partial  and  uxgust  construction  of  the  statute,  declanng  what  was  his  treason, 
was  most  m^ustly  and  wrongfully  eonrioted  and  attainted,  and  afterwards  executed  for 
high  treason,"  &o.  9  Howell's  St  Tr.  996. 
'2ETans's  Pothier's  Law  of  Obligations,  p.  185,  Appendix,  Numb*  xn,  sec  6. 
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sorel J  not  operate  as  a  valid  *objectioii.  Suppose  a  person  to  hare  seen  mon 
another  sign  or  write  a  paper,  or  to  have  received  one  or  more  letters  ^  ^ 
from  him,  but.  from  length  of  time,  his  general  recollection  was  become  so  faint 
and  indistinctShat  he  should  be  unable  to  form  an  opinion ;  might  he  not  penise 
and  study  those  authentic  documents,  if  in  his  possession,  to  improve  and  refresh 
his  knowledge  before  he  was  called  upon  to  give  evidence  respecting  the  writiog 
of  that  person,  by  whom  such  paper  or  letters,  as  above  suppos^,  were  eon- 
fessedly  written  ?  I  apprehend  he  certainly  might.  Up  to  the  extent  of  the 
above  observations,  if  not  beyond  them,  the  very  point  has  been  decided  in  the 
case  of  JBurr  v.  Harper,  Holt  N.  P.  C.  420.  In  truth  the  reference  was  made, 
in  that  case,  not  to  revive  and  refresh,  but  to  gain  knowledge.  And  wonld 
such  perusal  be  admissible  if  made  a  week  or  a  month  before  the  trial,  but  not 
so  if  made  an  hour  before  the  witness  went  into  Court  to  give  his  opinion  upon 
the  particular  writing  in  question  ? 

The  case  of  ancient  documents,  it  must  of  course  be  admitted,  depends  upon 
a  ground  distinct  from  our  present  inquiry,  necessity.  Some  considerations, 
however,  not  wholly  foreign,  perhaps,  from  our  present  subject,  may  be  collected 
from  that  head  of  evidence.  That  an  attentive  observation  of  writing  assumed 
to  bo  that  of  a  particular  person,  to  constitute  knowledge  of  his  character,  so  as 
to  enable  a  person  to  give  evidence  of  opinion  and  belief,  is  allowable,  must,  I 
presume,  be  considered  as  placed  beyond  a  doubt.  In  Brookbard  v,  Woodlej, 
note  (a)  to  Macferson  t;.  Thoytes,  Peake,  N.  P.  C.  20,  21,  Yates,  J.,  is  said 
to  have  decided  the  contrary;  but  Lord  Hardwicke's,  Bull.  N.  P.  236, 
authority  is  expressly  in  favor  *of  it,  and  so  are  the  more  recent  de-  pt^ASl 
cisions,  without  exception.  Whether,  by  studying  the  assumed  hand-  ^  ^ 
writing,  the  witness  should  have  acquired  a  knowledge  of  the  handwriting,  and, 
then,  apply  himself  to  the  writing  to  be  proved,  or  whether  an  actual  comparison 
may  be  made,  and  so  a  foundation  of  knowledge  laid,  does  not  seem  equally  dear. 
HoLROTD,  J.,  than  whom  a  more  sound  and  safe  authority  cannot  be  quoted, 
was  of  the  former  opinion ;  Sparrow  v,  Farrant ;  note  (x)  in  2  Stark.  £v.  375 
(2d  ed.),  the  latter  course  was  pursued  by  Lord  Tenterdsn  in  Doe  dem.  TH- 
man  v,  Tarver,  lb.  and  K.  &  M.  141,  who  at  the  same  time  quoted  a  case  before 
Lawrence,  J.,  to  the  same  effect.  But,  whichever  course  be  the  correct  one,  I 
apprehend  it  to  be  clear  that  no  objection  can  be  made  from  the  time  at  which 
the  information  is  obtained,  upon  which  the  proof  is  given.  In  the  two  last 
cited  cases,  it  is  obvious  that  the  witness  was  called  upon  to  pronounce  an  opinion 
in  the  midst  of  the  trial,  without  any  prepai-ation  before. 

I  come  now  to  consider,  whether  the  witness  in  thb  case  had  any  le^timate 
means  of  knowledge  to  authorize  the  question,  the  answer  to  which  was  rejected. 

It  has  been  said  that  the  specimens  selected  may  have  been  garbled  and 
fallacious,  '<  calculated  to  serve  the  purpose  of  the  party  producing  them,  and, 
therefore,  not  exhibiting  a  fair  specimen  of  the  general  character  of  the  band- 
writing."  And  this,  it  will  be  recollected,  is  the  second  usual  objection  to  the 
admissibility  of  the  comparison  of  handwriting  (Dallas,  C.  J.,  in  Bur  v. 
Harper,  Holt  N.  P.  C.  421),  the  first  having  been  before  noticed.  I  have  bef(Mre 
endeavored  to  explain  why,  in  my  opinion,  the  objection  arising  from  such 
comparison  was  not  applicable,  *in  fact,  to  this  case.  Supposing,  how-  r4726] 
ever,  for  the  present  purpose,  that  it  is,  I  cannot  perceive  how  it  can  be  *• 
affirmed  that  this  was  a  partial  selection  by  those  who  wished  to  use  the  papers. 
The  selection  was  not  depending  upon  their  power  merely.  The  whole  was 
subject  to  the  answer  of  the  witness.  The  papers  produced  might  all  have  been 
admitted  to  be  of  his  handwriting,  or  one-half,  or  any  other  portion  of  them,  or 
all  might  have  been  denied.  When  the  papers  were  so  admitted,  was  there  not 
then  some  proof  that  they  were  of  the  witness's  handwriting  ?  And,  if  so,  how 
can  the  case  differ  in  kind,  though  it  may  in  amount  or  degree  of  proof,  from 
the  perusal  or  reperusal  of  a  couple  of  letters,  written,  the  one  ten,  the  other 
five,  years  before  ?    Why  may  the  witness  give  an  opinion  of  any  person  s 


726]      Dob  d.  Mudd  v.  Suckermobe.    M,  T.  1836.        801 

bandwritiiig  from  a  study  of  such  letters  ?  Because  the  writer  has,  in  some 
mauDer,  authenticated  them  to  be  his.  Why  might  the  witness  have  been 
asked  the  proposed  questions  in  this  instance  ?  Because  the  witness  had  sworn 
that  the  papers  were  of  his  handwriting.  In  each  case,  it  is  from^the  perusal  of 
papers  (and  perusal  only)  that  the  knowledge  is  .acquired.  In  each  case  there 
is  some  proof  that  the  papers  to  be  perused,  in  order  to  form  a  judgment,  are 
those  of  the  parties  respectively,  respecting  whose  handwriting  in  the  particular 
case  the  question  and  inquiry  arise.  To  which  of  the  two  species  of  proof  pre- 
ference should  be  given,  is  a  matter  upon  which  opinions  may  vary^  and  foreign 
to  the  present  purpose.  The  only  question,  as  it  seems  to  me,  is,  whether  in 
both  cases  there  is  not  some. 

When  speaking  of  the  facts  necessary  to  introduce  knowledge  of  handwriting, 
r*7271  ^^^  ^^^^  actual  inspection  '^'but  from  correspondence,  I  adverted  to  an 
^  ^  expression  in  frequent  use,  and  which  indeed  has  almost  grown  into  the 
currency  of  a  proverb  upon  this  subject,  that  the  letter  or  letters  <'must  have 
been  acted  upon.''  If^  however,  by  this  expression,  it  be  meant  to  imply  that 
any  business  must  be  transacted,  or,  in  any  sense  of  the  word,  act  done,  the 
observation  is  without  foundation,  for  nothing  of  the  sort  is  necessary.  This  was 
expressly  decided  by  Holrotd,  J.,  to  the  value  and  weight  of  whose  opinion 
I  have  given  my  unnecessary,  though  sincere  testimonial.  Anything,  I  presumci 
from  which  the  identity  of  the  writer  is  established,  may  suffice.  If  then,  from 
such  proof,  whence  a  reasonable  inference  may  arise  that  the  letter  or  signature 
is  by  such  or  such  person,  an  opinion  of  his  handwriting  may  be  given,  the 
question  recurs,  whether  there  be  not  some  foundation  for  opinion,  where  the 
party  has  upon  his  oath  declared  that  the  papers  perused  by  the  witness  were 
written  by  himself.  That  no  person  has,  hitherto,  been  allowed  to  speak  of  his 
belief  of  handwriting,  except  he  has  acquired  his  knowledge  by  one  or  other  of 
the  prevalent  methods  (havinff  seen  the  party  write,  or  received  writing  from 
him),  may  doubtless  be  true ;  but  it  is,  I  fear,  but  an  imperfect  solution  of  the 
present  difficulty.  May  not  the  answer  be,  that  the  case  is  new  ?  In  truth,  has 
it  ever  arisen  before  ?  If  not,  we  are  called  upon,  as  in  the  various  and  ever 
varying  combinations  of  human  affairs  continually  does  and  must  occur,  to  apply, 
as  well  as  we  can,  the  principles  and  analogies  having  the  nearest  and  most 
direct  affinity  to  the  subject,  to  this  fresh  question. 

It  is  hardly  necessary  for  me  to  observe  that  the  view  which  I  have  taken  of 
P7281  ^^^  ^'^"^  secures  me  from  touching,  *at  all,  upon  th9  authority  of  the 
^  ^  recent  decision  of  this  Court  in  Doe  dem.  Perry  v.  Newton,  ante,  514 ; 
1  Nev.  &  P.  1,  and  of  the  Exchequer  in  Griffiths  v.  Williams,  1  C.  &  J.  47^ 
I  quite  accede  to  the  propriety  of  rejecting  the  evidence  tendered  in  the  former 
case,  and  of  the  line  of  distinction  established  in  the  latter.  It  is  still  less  ne- 
cessary, after  what  has  been  observed, — but,  at  the  hasard  of  repetition,  I  am 
desirous  to  avoid  the  possibility  of  all  misconception, — to  say  that  I  have, 
throughout,  assumed  the  rule  with  respect  to  the  comparison  of  handwriting  to 
he  perfectly  fixed  and  established.  Whether,  after  all  that  has  been  said  and 
written  against  the  comparison  of  handwriting,  opinion  and  belief  are  not  virtu- 
ally formed,  in  a  great  variety  of  instances,  upon  comparison,  and  that  not  of 
the  most  satisfactory  kind,  is  another  question.  The  rule  I  find  absolutely 
settled ;  and  that  is  enough  for  me.  If  by  argument,  or  upon  further  consi- 
deration, I  could  have  been  satisfied  that  the  rule  would  have  been  infringed 
upon  by  the  admission  of  this  evidence,  my  task  would  have  been  easy,  and  a 
conclusion  speedily  arrived  at.  It  is  precisely  because,  as  it  seems  to  me^  the 
admission  of  this  evidence  would  have  been  according  to  and  in  pursuance  of 
the  rule,  I  think  the  rejection  improper. 

Whether  the  objection  was  worth  the  making,  when  the  value  of  the  evidence 
is  considered,  I  will  not  undertake  to  say ;  but  the  question  has  arisen  and  must 
be  disposed  of.  If  it  should  be  thought  so,  this  only  resembles  another  instance, 
not  unconnected  with  it  (Goodtitle  dem.  Revett  v.  Brahami  4  T.  R.  497 ;  Carey 
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V.  Pitt,  Peake,  Add.  Ca.  130 ;  *Rex  v.  Cator,  4  Esp.  117 ;  Gnrney  v.  ^^q. 
Langlands,  5  B.  &  Aid.  330),  the  opinion  of  an  expert  upon  the  genu-  *•  '  ^ 
inenesa  of  handwriting;  where  the  difference  of  opinion  npon  the  admiaeibilitj 
of  the  evidence  has  been  much  greater  than  the  importance,  which,  by  nniiergil 
consent,  ought  to  be  attributed  to  it  if  received. 

That  the. present  case  is,  in  its  precise  circumstanees,  new,  must,  I  presume, 
be  admitted.  Such  an  occurrence,  however,  mnst  perhaps,  from  the  natare  of 
things,  be  deemed  unavoidable.  The  saying  of  Lord  Mansfield,  in  Love  v. 
Jolliffie,  1  W.  Bl.  366,  when  pressed  by  some  citations  from  them,  that  he  did 
not  now  sit  to  receive  rules  of  evidence  from  Siderfin  and  Keble,  may  possiblj 
be  considered  as  rather  bold  ;  but  I  have  no  doubt  that  it  was  a  true  one  of  Lord 
Kenyon,  in  deciding  a  fresh  point  of  evidence,  Keeling  v.  Ball,  Peake,  Add.  Ca. 
89,  that  it  is  'Hhe  business  of  courts  of  justice  to  apply  the  general  principles 
of  the  law  to  new  cases  as  they  arise.'' 

Upon  the  whole,  with  sincere  respect  for  the  contrary  opinions,  I  think  tbe 
evidence  was  improperly  rejected,  and  that  there  ought  to  be  a  new  trial.^ 

Patteson,  J.  In  this  case,  one  of  the  attesting  witnesses  to  a  will  having  been 
called,  and  having  sworn  to  the  publication  and  his  own  signatnre,  twenty  doco- 
ments  were  put  into  his  hand,  in  cross-examination,  all  of  which  he  swore  to  have 
his  signature.  None  of  these  documents  were  used  as  evidence  in  the  cause,  nor 
could  have  been,  unless  with  reference  to  the  handwriting  of  this  witness,  or,  as 
regards  two  of  them,  for  the  purpose  of  contradiction,  those  being  the  witness's  de- 
positions in  *the  Ecclesiastical  Court.  The  twenty  documents  had  been  r^oM 
previously  sho?m  to  an  inspector  from  the  Bank  of  England,  and,  after  ^  '  -' 
the  examination  of  the  witness,  were  again  submitted  to  the  same  person.  The 
cause  was  not  concluded  on  that  day ;  and,  the  next  day,  the  inspector  was 
placed  in  the  witness-box  for  the  purpose  of  swearing  to  his  belief  that  the  sig- 
nature as  attesting  witness  to  the  will  was  not  the  handwriting  of  the  witaeas 
who  had  been  examined  the  day  before.  He  was  asked  how  he  aeqoired  a 
knowledge  of  the  handwriting  of  the  witness,  when  he  stated  it  to  be  in  the 
manner  above  mentioned  and  none  other.  The  learned  Judge  rejected  his  testi- 
mony ;  and  the  question  is  whether  he  was  right  in  so  doing. 

All  evidence  of  handwriting,  except  where  the  witness  sees  the  docomeDt 
written,  is  in  its  nature  comparison.  It  is  the  belief  which  a  witness  entertains 
upon  comparing  the  writing  in  question  with  an  exemplar  in  his  mind  derived 
from  some  previous  knowledge.  That  knowledge  may  have  been  acquired, 
either  by  seeing  the  party  write,  in  which  case  it  will  be  stronger  or  weaker  ac- 
cording to  the  number  of  times  and  periods,  and  other  circumstances  ooder 
which  the  witness  has  seen  the  party  write,  but  it  will  be  sufEicient  knowledge  to 
admit  the  evidence  of  the  witness  (however  little  weight  may  be  attached  to  it  in 
such  cases),  even  if  he  has  seen  him  write  but  once,  and  then  merely  signing 
his  surname :  Garrells  v.  Alexander,  4  Esp.  37 ;  Powell  v.  Ford,  2  Stark.  N.  P. 
G.  164 ;  Lewis  r.  Sapio,  M.  &  M.  39  :  or  the  knowledge  may  have  been  acquired 
by  the  witness  having  seen  letters  or  other  documents  professing  to  be  tbe  hand* 
writing  of  *the  party,  and  having  afterwards  communicated  personally  rrrsn 
with  the  party  upon  the  contents  of  those  letters  or  documents,  or  having  '• 
otherwise  acted  upon  them  by  written  answers,  producing  farther  correspon* 
dence,  or  acquiescence  by  the  party  in  some  matter  to  which  they  relate,  or  by 
the  witness  transacting  with  the  party  some  business  to  which  they  relate,  or 
by  any  other  mode  of  communication  between  the  party  and  the  witness  which, 
in  the  ordinary  course  of  the  transactions  of  life,  induces  a  reasonable  presump- 
tion that  the  letters  or  documents  were  the  handwriting  of  the  party  (Lord  Fer- 
rers r.  Shirley,  Fitag.  195;  Buller'a  Nisi  Prius,  236 ;  Carey  v.  Pitt,  Peake,  Add. 
Ga.  130 ;  Tl^tfpe  v.  Giabnme,  2  G.  &  P.  21 ;  Harrington  v.  Fry,  R.  &  M.  90), 
evidence  of  the  identity  of  the  party  being  of  course  added  aliunde,  if  the  witness 
be  not  personally  acquainted  with  him.  These  are  the  only  modes  of  aeqoiriog 
a  knowledge  of  handwriting,  which  have  hitherto^  as  fiur  as  I  have  been  able  to 
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discoTer,  in  our  law  been  considered  sufficient  to  entitle  a  witness  to  speak  as  to 
his  belief,  in  a  qaestion  of  handwriting.  In  both,  the  witness  aoqaires  his 
knowledge  by  his  own  observation  upon  &ct8  coming  under  his  own  eye,  and  as 
to  which  he  does  not  rely  on  the  information  of  others ;  and  the  knowledge  is 
usually,  and  especially  in  the  latter  mode,  acquired  incidentally,  and,  if  I  may 
80  say,  unintentionally,  without  reference  to  any  particular  object,  person,  or 
document. 

A  third  mode  is  now  sought  to  be  introduced,  namely,  by  satisfying  the  wit- 
ness by  some  information  or  evidence  that  a  number  of  papers  are  in  the  hand* 
writing  of  the  party,  and  then  desiring  him  to  study  those  papers,  so  as  to  ac* 
r*7321  4^^'®  ^  knowledge  of  the  handwriting,  and  fix  *an  exemplar  in  his  mind, 
^  ^  and  afterwards  putting  into  his  hand  the  writing  in  question,  and  asking 
his  belief  respecting  it,  or  by  merely  putting  certain  papers  into  the  witness's 
hands,  without  telling  him  who  wrote  them,  and  desiring  him  to  study  them, 
and  acquire  a  knowledge  of  the  handwriting,  and  afterwards  showing  him  the 
writing  in  question,  and  asking  his  belief  whether  they  are  written  by  the  same 
person,  and  calling  evidence  to  prove  to  the  jury  that  the  former  are  the  hand- 
writing  of  the  party,  which  perhaps  may  be  considered  as  the  same  process  in 
effect,  expressed  in  other  words. 

The  very  foundation  of  this  mode  is  the  establishment  of  the  fact  that  the 
papers,  from  studying  which  the  witness  is  to  acquire  his  knowledge,  are  the 
handwriting  of  the  party.  Now  that  fact  must  be  established,  either  by  the 
acknowledgment  of  the  party,  or  by  the  information  of  third  persons. 

Assuming  the  witness  to  be  the  only  person  to  be  satisfied  of  the  fact,  it  is 
obvious  that  the  acknowledgment  of  the  party,  if  the  witness  be  called  to  affirm 
the  handwriting,  would  be  a  most  unsafe  ground  on  which  to  act,  and  was  so 
considered  by  Lord  Kenton  in  Stranger  v.  Searle,  1  Esp.  14 ;  and,  if  the  wit- 
ness be  called  to  disaffirm  the  handwriting,  the  acknowledgment  of  the  party, 
nnless  he  be  a  party  to  the  suit,  ought  not  to  bind  the  litigants ;  and,  if  he  be  a 
party  to  the  suit,  it  may  fairly  be  urged  that  the  case  would  come  within  the 
Becond  mode  of  acquiring  knowledge  above  suggested,  namely,  by  a  direct  com- 
munication with  the  party. 

The  other  mode  of  satisfying  the  witness,  vis.  by  the  information  of  third 
^7831  P®''^^^'  ^^  equally  open  to  objection,  *as  it  must  be  given  behind  the 
^  ^  back  of  one  or  both  of  the  litigant  parties,  and  would  obviously  be  most 
unsafe  and  unfair. 

The  jury,  therefore,  must  be  satisfied  of  the  fact.  Now  that  must  be  by  evi- 
dence, and  will  raise  a  number  of  collateral  issues,  foreign  to  those  on  the  re- 
cord, and  for  which  one  of  the  litigants  must  of  necessity  be  wholly  unprepared, 
in  addition  to  the  danger  of  unfair  selection  by  the  other  litigant  who  produces 
the  papers.  I  need  hardly  advert  to  the  great  inconvenience  and  waste  of  time 
which  will  be  incurred  by  such  a  wide  range  of  collateral  matter,  nor  to  the  ob- 
ficrvation  that  the  proof  of  the  papers  in  those  collateral  issues  might  be  by  call- 
mg  a  witness  who  had  acquired  his  knowledge  of  the  handwriting  in  the  very 
same  way  from  other  papers,  which  would  equally  require  to  be  proved;  and  so 
it  is  obvious  that  the  same  process,  as  is  now  attempted,  might  be  repeated  ad 
uifinitum,  and  lead  to  no  conclusion.  But,  if  the  proof  of  the  papers  in  those 
collateral  issues  be  by  calling  witnesses  who  have  acquired  their  knowledge  of 
the  handwriting  by  either  of  the  two  modes  which  I  consider  to  be  the  only 
legitimate  modes,  those  witnesses  must,  from  the  nature  of  their  evidence,  be 
much  more  competent  to  form  an  opinion  as  to  the  handwriting  in  qaestion  in 
the  cause,  than  the  witness  whose  evidence  is  proposed  to  be  introduced  by  such 
&  process.  And,  after  all,  when  that  evidence  is  introduced,  what  is  it  but  a 
comparison  of  handwriting  ? 

Now  a  direct  comparison  of  handwriting  by  a  witness  has  been,  with  the  ez- 
<^ption  of  one  or  two  supposed  cases,  uniformly  rejected;  and  it  is  only  in  very 

recent  times  that  a  jury  has  been  allowed  to  insiitate  sttch  a  direct  oomparison ; 
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and  even  that  haa  been  confined  to  a  ^comparison  between  docameiits  rr^on 
proved  and  given  in  evidence  in  the  canse,  being  relevant  to  the  issaes  ^  ^  ^ 
laiBed  on  the  record,  and  which  being  before  the  jury,  it  is  hardly  poanble  t) 
prevent  a  comparison  being  instituted ;  Griffith  v.  Williams,  1  C.  &  J.  47 ;  Solita 
V,  Yarrow,  1  Moo.  &  Rob.  133 ;  Rex  v.  Morgan,  Note  to  Solita  v.  Yarrow,  1 
Moo.  &  Rob.  134 ;  Allport  v.  Meek,  4  Car.  &  P.  267 ;  Bromage  v.  Rice,  7  C.  & 
P.  548.  One  authority  to  the  contrary  is  to  be  found  in  Allesbrook  v.  Roach, 
1  Esp.  351.  But  this  Court  recently,  in  the  case  of  Doedem.  Perry  r.  Newton, 
ant^,  514,  1  Nev.  &  P.  1,  has  expressly  determined  that  documents  irrelevant 
to  the  issues  on  the  record  shall  not  be  received  in  evidence  at  the  trial,  in  order 
to  enable  a  jury  to  institute  such  a  comparison.  Much  less  can  it  be  permitted 
to  introduce  them  in  order  to  enable  a  witness  to  do  so. 

I  know  that  it  is  thought  by  many  persons  that  direct  comparison  of  hand- 
writing is  more  satisfactory  than  I  am  disposed  to  consider  it.  In  a  work  of 
great  merit,  Starkie  on  Ev.,  vol.  ii.  p.  375,  Ed.  2,  there  is  this  passage:  ''It 
cannot,  however,  be  denied,  that  abstractedly,  a  witness  is  more  likely  t$»  form 
a  correct  judgment  as  to  the  identity  of  handwriting,  by  comparing  it  critical! j 
and  minutely  with  a  fair  and  genuine  specimen  of  the  party's  handwriting,  than 
he  would  be  able  to  make  by  comparing  what  he  sees  with  the  faint  impression 
made  by  having  seen  the  party  write  but  once,  and  then,  perhaps,  under  circnm- 
stances  which  did  not  awaken  his  attention."  I  agree  to  that  passage  in  its  verj 
words :  there  the  weakest  possible  degree  of  knowledge  which  can  arise  from 
seeing  a  person  write  is  contrasted  with  *the  strongest  possible  degree  r»-35'| 
which  can  arise  from  a  direct  comparison ;  and  it  is  assumed  that  the  I-  '  ^ 
specimens  are  fair  and  satisfactorily  proved,  which,  I  will  Tenture  to  say,  they 
will  not  be  in  one  case  in  a  hundred.  But,  generally,  I  am  of  opinion  that  the 
comparison,  even  of  an  admitted  fair  specimen  with  a  disputed  writing,  is  ht 
firom  satisfactory.  Nothing  can  be  more  fanciful  than  the  opinions  persons  are 
apt  to  form  from  such  comparison ;  some  dwelling  on  the  general  character,  some 
on  the  p^uliar  turn  of  a  particular  letter,  and  other  minute  circumstanoes  of 
similitude  or  discrepanoy,  which  every  man  in  his  own  experience  most  know 
may  arise  from  the  different  pen  or  ink,  or  haste,  or  deliberation,  with  which 
the  same  person  writes  at  different  times.  To  my  mind,  I  confess,  the  know- 
ledge of  the  general  character  of  any  person's  writing  which  a  witness  has  ac- 
quired incidentally  and  unintentionally,  under  no  circumstances  of  bias  or  sus- 
picion«  is  fiir  more  satis&ctory  than  the  most  elaborate  comparison  of  even  an 
exp^Tteneed  person,  called  by  one  side  or  the  other  with  a  particular  object. 

1  tiad  no  express  authority  that  direct  comparison  of  handwriting  is  admissi- 
ble in  evidence,  but  many  to  the  contrary.  It  is  indeed  said,  by  Pemherton, 
^rjt..  in  The  Trial  of  the  Seven  Bishops,  12  How.  St.  Tr.  297,  that  "in  every 
petty  canse,  where  it  depends  upon  the  comparison  of  hands,  they  use  to  bring 
some  of  the  party's  handwriting  which  may  be  sworn  to,  to  be  the  party's  own 
kand«  and  then  it  is  to  be  compared  in  Court  with  what  is  endeavored  to  be 
pfoved^  and  upon  comparing  them  together  in  Court,  the  jury  may  look  upon  it, 
and  see  if  it  be  right ;''  and  he  ^Sras  arguing  against  any  such  comparison  rt'T^Qi 
in  a  criminal  ease*  If  sodi  was  the  practice,  it  has  long  ceased  to  be  so;  '- 
and  the  distinction  betweea  civil  and  criminal  cases,  as  to  rules  of  eridence,  is 
no  longer  recognised*  However,  on  looking  to  the  report  of  the  Seven  Bishops' 
case^  it  is  plain  that  no  questioo  of  direct  comparison  arose ;  the  question  really 
vas>  whether  witnesses,  who  bad  neva*  seen  the  parties  write,  bnt  had  seen 
writings  supposed  to  be  theirs,  were  admissible.  The  Court  constantly  said  that 
they  were  not«  and  compelled  the  erown  to  prove  the  writing  by  other  evideoce; 
and«  aecofdingly,  an  admissioii  by  all  the  defendants  of  tfieir  signatures  to  the 
alleged  libel  was  proved.  So^  in  The  Trial  of  Algernon  Sidney,  9  How.  St  Tr. 
81$^  no  evidence  of  direct  comparisoii  of  handwriting-was  given ;  and  some  of 
the  witnesses  swoie  that  they  had  seen  him  write  (page  854).  Tet,  in  the  bill 
fcr  levming  his  aHuBder,  h  is  staled  that  he  was  eonvioled  by  illegal  erideaee 
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of  comparison,  which,  so  far  as  it  goes,  shows  that  such  comparison  was  not  at 
that  time  considered  to  be  legitimate  evidence. 

Comparison  of  handwriting  has,  indeed,  ,been  allowed  in  the  proof  of  very 
ancient  documents,  where,  from  lapse  of  time,  no  living  person  could  have  any 
knowledge  of  the  handwriting  from  his  own  observation ;  as  in  Roe  dem.  Brune 
V.  Rawlings,  7  East,  282,  note  (a);  Morewood  v.  Wood,  Note  (a)  to  Doe  lessee 
of  Didsbury  v.  Thomas,  14  East,  827;  Taylor  v.  Cook,  8  Price,  650;  Doe  dem. 
Tilman  v.  Tarver,  R.  &  M.  141.  But  this  has  been  allowed  from  absolute  ne- 
cessity, and  the  impossibility  of  better  evidence  being  adduced.  Direct  com* 
parison  by  a  witness  was  expressly  rejected  by  Lord  Kenton  in  Stranger  v. 
r*7371  ^^^''^^'  ^  ^^P'  ^"^f  ^^^  ^7  ^^^  Tenterden  *in  Clermont  v.  Tullidge, 
*■  -^  4  C.  &  P.  1 ;  and  it  was  conceded  in  argument  at  the  bar,  in  the  present 
case,  that  the  uniform  practice  in  the  Court  for  many  years  has  been  not  to  re- 
ceive such  evidence.  In  the  case  of  Burr  v.  Harper,  Holt,  N.  P.  C.  420,  Lord 
Chief  Justice  Dallas  allowed  what  I  consider  to  have  been  comparison  of  hand- 
writing; and  I  do  not  think  that  decision  right;  it  was  never  brought  under  re- 
view, Decause  the  verdict  was  against  the  party  in  whose  favor  it  was  made. 

I  do  not,  under  these  circumstances,  feel  that  I  am  obliged  by  authorities  to 
admit  of  any  mode  of  acquiring  a  knowledge  of  handwriting,  except  the  two 
above  suggested,  and,  for  the  reasons  already  stated,  I  am  of  opinion  that  no 
other  mode  ought  to  be  introduced,  and  that  the  learned  Judge  was  right  in  re- 
jecting the  evidence. 

Lord  Denman,  C.  J.  A  person,  whose  name  appears  as  an  attesting  witness 
to  a  will,  is  called  by  the  defendant  at  the  trial,  and  swears  that  he  attested  the 
will  and  saw  the  testator  execute.  The  plaintiff's  case  is  that  the  rule  was  not 
genuine,  imputing  fraud,  if  not  conspiracy,  to  some  of  the  parties  concerned.  To 
this  attesting  witness  he  professes  not  to  impute  perjury,  no  participation  in  the 
fraud :  his  theory  is,  that  the  witness  attested  some  paper,  and  believes  the  will 
produced  to  have  been  that  paper ;  but  the  defendant  says  that  the  witness  was 
herein  deceived,  that  the  paper  which  he  signed  was  not  the  will,  though  he 
thought  so,  and  that  the  will,  produced  with  his  name^was  never  seen  by  him 

[*738]  "    ' 


before.     In  connexion  with  other  facts,  '''from  which  he  draws  this  in- 
ference, he  proves  by  the  same  witness  many  of  the  genuine  signatures 


of  that  witness,  and  then  calls  a  second  witness,  who,  obtaining  from  these  an 
acquaintance  with  the  character  of  the  attesting  witness's  handwriting,  is  to  be 
called  upon  afterwards  to  pronounce  an  opinion,  whether  the  attestation  to  the 
will  is  in  the  same  person's  handwriting.  That  is,  he  is  expected  to  give  in  sub- 
stance the  following  testimony : — '^  I  have  gained  a  knowledge  of  the  hand- 
writing of  A.,  from  examining  all  the  proved  signatures,  and  I  am  of  opinion 
that  the  signature  to  the  will  is  not  of  the  same  character  of  handwriting ;"  from 
which,  among  other  things,  the  jury  were  required  to  conclude  that  the  will  was 
not  in  fact  attested  by  A. 

The  effect  of  this  evidence  is  not  under  consideration.  When  the  witness,  with 
iinimpeached  character  and  unimpaired  intellect,  came  to  swear  positively  to 
^cts  on  which  mistake  was  scarcely  possible,  and  to  that  handwriting  with  which 
00  living  person  could  be  so  conversant  as  himself,  one  can  hardly  imagine  any 
position  of  the  cause  in  which  any  matter  of  opinion  could  afford  a  formidable 
contradiction  to  his  direct  proof.  In  the  present  case,  however,  such  a  state  of 
things  doubtless  existed ;  for  the  learned  and  able  counsel  for  the  defendant  took 
the  objection ;  and  we  are  bound  to  consider  whether,  as  a  matter  of  strict  law, 
the  plaintiff  had  a  right  to  lay  before  the  jury  the  evidence  that  was  withholden 
from  them. 

In  the  first  place,  I  think  it  was  contended  at  the  bar  that  evidence  of 

opinion  on  this  subject  was  not  receivable,  though  in  opposition  to  a  positive 

statement  of  fact.     And,  indeed,  however  specious  at  first  sight,  such  an  argn- 

P7891  °^^°^  could  not  be  maintained  a  moment.     *There  is  nothing  binding  in 

the  most  positive  assertions  of  the  most  knowing  witness;  they  may  be 
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vntme  from  ill  intention  or  mistake ;  and,  if  nntme,  the  party  interested  should 
be  allowed  to  offer  evidence  that  they  are  so,  which  may  consist  of  a  rarietj  of 
circumstances,  including  the  character  of  handwriting.  Suppose,  exempli  gntii, 
a  man  to  haye  sworn  that  he  saw  a  party  sign  and  execute  a  bond ;  the  CTideace 
of  all  who  were  best  acquainted  with  that  party's  writing,  that  the  signature  wm 
not,  in  their  opinion,  his,  would  surely  be  admissible. 

Taking  it,  then,  as  clear  that  the  undeniable  peculiarities  of  this  case  do  not 
preclude  evidence  of  opinion  as  to  the  handwriting,  the  only  question  is,  whether 
the  witness  called  to  pronounce  one  had  a  sufficient  material  for  forming  one,  to 
be  admissible  for  that  purpose.  And  he  appears  to  stand  in  exactly  the  same 
situation  as  he  would  have  done,  if  called  to  speak  of  the  handvrriting  of  a  party 
to  the  suit,  whether  for  or  against  the  genuineness  of  the  document.  He  roaj 
have  been  called  for  the  plaintiff*  to  prove  the  defendant's  signature  to  a  bill  or 
bond.  He  did  not  see  him  sign  it }  nor  has  he  ever  seen  him  write :  but  this  is 
confessedly  immaterial,  if  he  has  had  other  adequate  means  of  obtaining  a  know- 
ledge of  his  hand,  2  Starkie  on  £v.  372,  Ed.  2.  Such  is  the  rule,  as  Mr.  Starkie 
understands  it,  not  in  terms  warranted  by  the  page  of  Buller's  N.  P.  (Bui.  N.  P. 
236),  cited  in  his  note,  but  fairly  resulting  from  the  practice. 

Within  what  narrower  limits  can  the  line  be  drawn  ?  The  letters  formiDg 
one  side  of  a  correspondence  do  not  prove  the  handwriting,  because  addressed  to 
a  particular  ^person :  that  person's  evidence  may  be  requisite  to  show  rfirri 
that  A.  had  in  some  way  recognised  the  letters  bearing  A.'s  signature,  *-  ^ 
and  was,  therefore,  probably  the  individual  who  wrote  them  ;  but  this  is  quite 
different  from  a  knowledge  of  the  handwriting,  whether  they  proceeded  from  A. 
or  any  other.  The  clerk  who  constantly  read  the  letters,  the  broker  who  was 
ever  consulted  upon  them,  is  as  competent  to  judge  whether  another  sigoature 
is  that  of  the  writer  of  the  letters,  as  the  merchant  to  whom  they  were  addressed. 
The  servant  who  has  habitually  carried  letters  addressed  by  me  to  others  has  as 
opportunity  of  obtaining  a  knowledge  of  my  writing,  though  he  never  saw  me 
write,  or  received  a  letter  from  me. 

In  a  Nisi  Prius  casc^  Smith  v.  Sainsbury,  5  C.  &  P.  196,  it  was  necessary  to 
prove  the  handwriting  of  an  attesting  witness.  The  defendant's  attorney  was 
sworn,  and  said  that  he  believed  he  knew  the  handwriting,  for  he  had  seen  the  same 
signature  to  an  affidavit  used  by  the  plaintifi^s  counsel  at  an  earlier  stage  of  the 
cause.  Park,  J.,  overruled  an  objection  to  the  evidence,  observing,  "It it  was 
a  mere  comparison  of  handwriting,  it  would  not  do.  But  it  is  not  so,  the  wit- 
ness says  he  took  notice  of  the  signature,  and,  in  his  mind,  formed  an  opinion 
which  enables  him  to  swear  to  his  belief.     I  have  no  doubt  that  it  is  erideoce." 

In  ancient  documents,  knowledge  of  an  officer's  handwriting  is  firequentlj  ob- 
tained by  an  observation  of  his  signature  to  papers  which  he  would  be  »iled 
upon  officially  to  sign ;  and  a  witness  speaking  from  that  knowledge,  may  give 
an  opinion  whether  any  particular  writing  was  made  by  the  same  person.  The 
process  is  *  therefore  recognised  as  one  which  may  enable  one  man  to  rn-rni 
form  a  competent  opinion  as  to  the  writing  of  another.  '- 

Pausing  here  for  a  moment,  I  must  fairly  say  that  I  think  the  syllogism  com- 
plete.  Opinion  is  evidence  of  handwriting,  where  it  is  founded  on  knowledge 
obtained  from  inspection  of  documents  proved  to  be  written  by  the  same  partj. 
The  opinion  tendered  here  was  founded  on  such  knowledge.  If,  however,  anj 
rule  excluding  such  evidence  had  been  promulged  by  competent  aothoritj,  I 
should  at  once  have  yielded  my  own  views.  I  find  no  such  rule  laid  down;  nor 
can  I  deduce  one  from  the  mere  circumstance  that  opinion  of  handwriting  has 
hitherto  been  formed  on  other  means  of  forming  one.  The  consequenoes  of  ex- 
cluding knowledge  so  obtained  may  be  in  the  highest  degree  injurious  to  the 
interests  of  truth.  Suppose,  for  example,  that,  instead  of  Lord  Eldon  (see  Eagle- 
ton  V.  Kingston,  8  Ves.  476;  antd,  p.  716),  some  person  of  very  inferior  rank  had 
appeared  to  be  the  attesting  witness ;  that  he  was  dead  at  the  time  of  the  trial; 
that  conspirators,  who  forged  the  deed,  had  been  entirely  unacquainted  with  his 
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mode  of  writing.  The  production  of  the  instrument,  and  a  perjured  oath  that 
he  in  fact  attested,  would  set  up  the  forgery  :  a  clear  knowledge  of  the  character 
of  this  man's  writing  would  at  once  defeat  the  fraud.  Bat  th^  means  of  obtain- 
ing such  knowledge  might  be  unattainable  from  any  one  who  had  either  seen 
him  write,  or  held  any  correspondence  with  him.  From  documents  satisfactorily 
proved  to  have  been  written  by  the  witness,  possibly  never  heard  of  till  the  eve 
of  trial,  complete  demonstration  might  be  obtained.  Similar  evidence,  proving 
r*7421  ^^^  genuineness  of  a  disputed  attestation,  might  save  the  ""life  of  a  per- 
I-  -'  son  accused  of  forgery.  I  adopt,  therefore,  the  rule  in  Mr.  Starkie's 
work,  which  I  think  as  important  as  it  is  intelligible. 

No  single  authority  cited  in  opposition  to  the  rule,  was  applicable  to  this  point, 
or  rather  was  favorable  to  the  defendant's  argument.     Lord  Ferrers  v,  Shirley, 
Fitzg.  195;  if  it  proves  anything,  is  against  him ;  for  there  the  Court  would 
have  received  evidence  of  a  witness's  opinion  on  the  handwriting  to  an  attesta- 
tion, if  the  papers  on  which  the  opinion  was  founded  had  been  traced  to  the 
attesting  witness.     It  was  the  proof  of  identity  that  failed.     Stranger  v.  Searle, 
1  £sp.   14,  was  before  Lord  Kenton  in  179B.    The  defence,  to  an  action 
brought  on  the  acceptance  of  a  bill,  was  forgery  of  the  supposed  acceptor's 
name.     The  usual  evidence  of  belief  having  been  given  by  the  plaintiff,  the  de- 
fendant produced  other  writings  as  his,  for  the  purpose  of  comparing  them  with 
the  bill  sued  on.     The  objection  here  taken  was  a  preliminary  one,  that  <<it  did 
not  appear  which  was  the  real  handwriting  of  the  defendant,  those  bills,  or  those 
upon  which  the  action  was  brought,  both  being  proved  by  witnesses ;  and  that 
it  was  besides,  judging  from  a  comparison  of  hands."     The  reporter  says,  ''Lord 
Kenton  ruled,  that  the  witness  should  not  be  allowed  to  decide  on  such  com- 
parison of  hands."     This  ruling  appears  correct  on  both  grounds ;  but  it  does 
not  touch  our  present  argument.     For  here  the  other  documents  were  proved 
genuine  hy  the  witness  himself;  and  the  inference  was  not  sought  to  be  drawn 
from  comparing  the  papers,  but  from  enabling  another  witness  to  obtain  a  know- 
ledge of  the  handwriting  from  the  papers  so  proved,  and  then  applying  it  to  the 
r*7431  P^P^^  ^°  dispute.     *There  was,  however,  in  that  case,  a  direct  tender  of 
^        ^  evidence  of  opinion  so  formed;  for  the  defendant's  counsel  then  observed 
that  the  witness  had  seen  the  defendant  write  several  times ;  but,  on  his  adding 
that  this  was  when  the  defendant  had  written  his  name  for  the  purpose  of  show- 
ing to  the  witness  his  manner  of  writing.  Lord  KsNTOif  rejected  the  evidence, 
"  as  the  defendant  might  write  differently  from  his  common  mode  of  writing  his 
name  through  design."     This  objection  scarcely  required  the  acuteness  of  that 
great  Judge ;  but  is  quite  foreign  to  the  present  discussion. 

In*Allesbrook  v.  Koach,  1  £sp.  351  ^see,  as  to  this  case,  Doe  dem.  Perry  v. 
Newton,  antd,  pp.  517,  518),  a  similar  aefence  was  made.  After  the  usual  evi- 
dence of  belief,  and  apparently  for  the  purpose  of  strengthening  it,  ''  another 
witness  was  called,  who  had  in  his  possession  five  bills  of  the  defendant's,  which 
had  been  proved  under  his  commission,  he  havine  been  a  bankrupt.  Upon  being 
shown  the  bill  upon  which  the  action  was  brought,  he  said  he  did  not  think  the 
acceptance  was  the  defendant's  handwriting."  This  appears  precisely  similar  to 
the  evidence  rejected  in  the  present  instance.  The  reporter  adds,  ''upon  com- 
paring these  bills  with  the  acceptance  of  the  bill  in  question,  they  were  evidently 
dissimilar."  He  does  not  say  by  whom  the  comparison  was  made ;  we  must 
take  this  (I  think)  to  have  been  done  by  consent.  Then,  on  the  defendant's  part^ 
A  witness,  who  had  seen  defendant  write,  declared  his  belief  that  the  acceptance 
was  not  his  writing.  Then  the  counsel  offered  to  the  jury  several  other  billsi 
admitted  to  be  of  the  defendant's  writing,  and  desired  the  jury  to  compare  them  ; 
r*7441  ^  ^^'se  which  was  objected  to,  but  allowed  *by  Lord  Kenton.  Thia 
^  case  surely  does  not  assist  the  plaintiff's  objection  here,  since  the  course 
there  passed  unquestioned  which  was  here  declared  inadmissible :  and  the  opinion 
of  the  learned  Judce,  that  the  jury  might  compare  writings,  does  not  make 
out  that  he  would  have  excluded  (pinion  founded  on  other  documents  proved 
aliunde  to  be  genuine. 
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The  next  case  in  order  of  time,  which  never  fails  to  be  mentioned  when  evi- 
dence of  handwriting  is  debated  (Goodtitle  dem.  Bevett  v.  Brabam,  4  T.  R.  497), 
famishes,  however,  by  no  means  so  valuable  an  authority  as  we  might  expect  to 
find  in  a  trial  at  bar.  The  questionable  evidence  there  received  was  withdrawn 
by  the  Court  from  the  attention  of  the  jury.  And  shortly  after,  in  Carey  v. 
Pitt,  Peake,  Ad.  Ca.  130,  Lord  Kenton  expressly  pronounced  it  inadmissible. 

Rex  V,  Cator,  4  £sp.  117,  is  in  its  circumstances  very  near  the  present  case. 
And,  though  only  a  Nisi  Prius  decision,  I  apprehend  that  it  has  always  been  con- 
sidered good  law.  The  defendant  was  tried  for  a  libel  said  to  be  written  in  a 
feigned  hand.  A  person  from  the  post  office,  supposed  to  be  skilful  in  the  de- 
tection of  forgeries,  was  asked  to  look  at  certain  writings  in  the  defendant's 
natural  hand,  and  then  at  the  libel,  and  give  his  opinion  whether  the  libel  was 
in  the  same  writing.  Hatham,  B.,  after  hearing  a  very  extended  argument,  re- 
jected the  evidence.  If  this  witness  had  been  desired  to  look  at  those  papers 
the  day  before,  in  order  to  gain  acquaintance  with  the  character  of  the  wiitiog, 
that  case  would  have  been  identical  with  the  present.  Can  this  difference  be- 
tween the  modes  of  ^questioning  the  witness  make  the  evidence  reoeiva-  r^  151 
ble  in  one  case,  and  not  in  the  other  ?     I  apprehend  that  it  may.  ^       ^ 

The  distinction  is  doubtless  very  subtle ;  and  in  practice  the  two  operations  of 
the  mind  will  be  likely  to  run  into  each  other.  But  there  is  an  essential  diflfie- 
rence  between  casting  our  eye  at  the  same  moment  on  two  objects  placed  before 
us  in  order  to  judge  of  their  resemblance,  and  acquiring  familiarity  with  a  cer- 
tain character  of  handwriting  in  order  to  judge  afterwards  whether  a  document 
bears  that  character.  Mr.  Starkie  thinks  the  former  a  much  more  satisfactory 
method;  but  I  cannot  agree  with  his  remark.  An  ingenious  forger  might  coun- 
terfeit every  line  and  angle  so  correctly  that,  to  a  common  eye,  no  discrepancy 
should  betray  itself;  and  yet  one  who  has  an  intimate  knowledge  of  the  indi- 
vidual might  detect  a  striking  difference  in  the  general  character  of  the  band- 
writing,  as  twins  may  present  no  observable  diversity  to  a  stranger,  and  jet  be 
distinguished  at  a  glance  by  their  parents.  Besides,  in  taking  a  witness's 
opinion  on  such  a  point,  an  appeal  seems  to  be  made  to  his  experience  and  skill, 
while  the  mere  ocular  comparison  of  two  documents  in  juxtaposition  looks  like 
a  mechanical  proceeding,  a  mere  act  of  measurement.  Whether  these  reasons 
may  be  thought  satisfactory  or  not,  there  can  be  no  doubt  that  in  former  times 
the  law,  while  it  daily  acted  on  opinion  derived  from  knowledge  of  the  character, 
regarded  comparison  of  hands  as  extremely  dangerous. 

The  legislature,  in  stat.  1  W.  &  M.  c.  7  (private),  declared  accordingly  tbe 
attainder  of  Algernon  Sidney  void  as  against  law,  because  (see  ant^  p.  721, 
note  1),  the  jury  were  directed  to  believe  the  writing  his,  by  comparing  iC  with 
other  writings  of  *'his.     Mr.  Starkie,  2  Stark.  Ev.  §74  (2d  ed.),  seems  r*T45i 
to  think  this  recital  incorrect,  according  to  our  present  notion  of  compa-  *- 
rison  of  hands :  and  so  it  certainly  is,  if  the  report  of  the  trial  in  the  State  Trials 
is  faithful.     Whether  it  is  or  not,  we  have  no  means  of  deciding.     Jefferies  is 
charged  with  falsifying  these  reports  in  some  instances;  and  it  is  extraordinary 
that  his  summing  up  omits  all  mention  of  Sheppard,  the  first  of  the  three  wit- 
nesses said  to  have  spoken  to  the  prisoner's  writing  on  the  trial.*    None  of  the 
numerous  pamphlets,  however,  impute  to  the  report  any  misrepresentation  in 
this  matter  of  law.     On  the  other  hand,  when  the  act  for  reversing  Sidney's 
attainder  passed,  the  memory  was  green  of  the  atrocious  trial  which  produced 
it,  and  the  foulness  of  the  admitted  proceedings  rendered  all  exaggeration  or 
misstatement  superfluous.     But,  at  any  rate,  the  act  is  a  legislative  declaration, 
sanctioned,  as  we  must  believe,  by  Somers  and  the  other  great  lawyers  then  in 
office,  that  comparison  of  hands,  in  the  sense  in  which  they  understood  it,  vas 
not  a  legitimate  mode  of  judging  of  handwriting. 

*  See,  however,  9  How.  St.  Tr.  p.  892,  where,  in  the  report  of  Jefferies's  snmminir  Qpi 
Sheppard's  evidence,  and  the  fact  that  he  had«een  the  prisoner  write,  are  shortljr  no- 
ticed. 
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discoTer,  in  oar  law  been  considered  Bufficient  to  entitle  a  witness  to  speak  as  to 
his  belief,  in  a  question  of  handwriting.  In  both,  the  witness  acquires  his 
knowledge  by  his  own  observation  upon  foots  coming  under  his  own  eye,  and  as 
to  which  he  does  not  rely  on  the  information  of  others ;  and  the  knowledge  is 
nsaally,  and  especially  in  the  latter  mode,  acquired  incidentally,  and,  if  I  may 
so  say,  unintentionally,  without  reference  to  any  particular  object,  person,  or 
document. 

A  third  mode  is  now  sought  to  be  introduced,  namely,  by  satisfying  the  wit- 
ness by  some  information  or  evidence  that  a  number  of  papers  are  in  the  hand* 
writing  of  the  party,  and  then  desiring  him  to  study  those  papers,  so  as  to  ac* 
^7321  4^^^®  ^  knowledge  of  the  handwriting,  and  fix  *an  exemplar  in  his  mind, 
*-  ^  and  afterwards  putting  into  his  hand  the  writing  in  question,  and  asking 
his  belief  respecting  it,  or  by  merely  putting  certain  papers  into  the  witness's 
hands,  without  telling  him  who  wrote  them,  and  desiring  him  to  study  them, 
and  acquire  a  knowledge  of  the  handwriting,  and  afterwards  showing  him  the 
writin|^  in  question,  and  asking  his  belief  whether  they  are  written  by  the  same 
person,  and  calling  evidence  to  prove  to  the  jury  that  the  former  are  the  hand- 
writing of  the  party,  which  perhaps  may  be  considered  as  the  same  process  in 
effect,  expressed  in  other  woids. 

The  very  foundation  of  this  mode  is  the  establishment  of  the  fact  that  the 
papers,  from  studying  which  the  witness  is  to  acquire  his  knowledge,  are  the 
handwriting  of  the  party.  Now  that  fact  must  be  established,  either  by  the 
acknowledgment  of  the  party,  or  by  the  information  of  third  persons. 

Assuming  the  witness  to  be  the  only  person  to  be  satisfied  of  the  fact,  it  is 
obvious  that  the  acknowledgment  of  the  party,  if  the  witness  be  called  to  affirm 
the  handwriting,  would  be  a  most  unsafe  ground  on  which  to  act,  and  was  so 
considered  by  Lord  Kenton  in  Stranger  v,  Searle,  1  Esp.  14  ]  and,  if  the  wit- 
ness be  called  to  disaffirm  the  handwriting,  the  acknowledgment  of  the  party, 
unless  he  be  a  party  to  the  suit,  ought  not  to  bind  the  litigants;  and,  if  he  be  a 
party  to  the  suit,  it  may  fairly  be  urged  that  the  case  would  come  within  the 
second  mode  of  acquiring  knowledge  above  suggested,  namely,  by  a  direct  com- 
munication with  the  party. 

The  other  mode  of  satisfying  the  witness,  vis.  by  the  information  of  third 
r*7331  P^''^"^'  ^^  equally  open  to  objection,  *as  it  must  be  given  behind  the 
^  -^  back  of  one  or  both  of  the  litigant  parties,  and  would  obviously  be  most 
unsafe  and  unfair. 

The  jury,  therefore,  must  be  satisfied  of  the  fact.  Now  that  must  be  by  evi- 
dence, and  will  raise  a  number  of  collateral  issues,  foreign  to  those  on  the  re- 
cord, and  for  which  one  of  the  litigants  must  of  necessity  be  wholly  unprepared, 
in  addition  to  the  danger  of  unfair  selection  by  the  other  litigant  who  produces 
the  papers.  I  need  hardly  advert  to  the  great  inconvenience  and  waste  of  time 
which  will  be  incurred  by  such  a  wide  range  of  collateral  matter,  nor  to  the  ob- 
Bervation  that  the  proof  of  the  papers  in  those  collateral  issues  might  be  by  call- 
ing  a  witness  who  had  acquired  his  knowledge  of  the  handwriting  in  the  very 
same  way  from  other  papers,  which  would  equally  require  to  be  proved;  and  so 
it  is  obvious  that  the  same  process,  as  is  now  attempted,  might  be  repeated  ad 
infinitum,  and  lead  to  no  conclusion.  But,  if  the  proof  of  the  papers  in  those 
collateral  issues  be  by  calling  witnesses  who  have  acquired  their  knowledge  of 
the  handwriting  by  either  of  the  two  modes  which  I  consider  to  be  the  only 
legitimate  modes,  those  witnesses  must,  from  the  nature  of  their  evidence,  be 
moch  more  competent  to  form  an  opinion  as  to  the  handwriting  in  question  in 
the  cause,  than  the  witness  whose  evidence  is  proposed  to  be  introduced  by  such 
a  process.  And,  after  all,  when  that  evidence  is  introduced,  what  is  it  but  a 
eomiMiriaon  of  hradwriting  ? 

Now  a  direct  comparison  of  handwriting  by  a  witness  has  been,  with  the  ex- 
ception of  one  or  two  supposed  cases,  uniformly  rejected;  and  it  is  only  in  very 
recent  times  that  a  jury  hsa  been  allowed  to  institute  such  a  direct  ooraparison ; 
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does,  therefore,  seem  rather  too  much  to  say,  that  such  evidenoe  is  in  all  euea 
inadmissible,  though  it  certainly  ought  to  be  received  with  great  cautioQ,  and 
meet  with  little  attention,  unless  as  corroborating  other  and  stronger  evidenee." 

With  regard  to  the  form  in  which  the  question  was  proposed  in  the  late 
trial,  if  the  examples  of  Lord  Kenton,  Le  Blano,  J.,  and  Lawrence,  J., 
and  Lord  Tenterden,  render  it  doubtful  whether  it  was  tbo  only  proper  form, 
I  think,  on  tracing  the  subject  through  the  books,  that  it  was  the  most  proper 
form.  If  the  proved  document  and  the  controverted  are  both  in  Court,  and  the 
witness  speaks  to  their  resemblance  or  difference  from  immediate  observation, 
he  seems  to  perform  a  task  for  the  jury,  which  every  one  of  them, even  though 
illiterate,  might  as  well  perform  for  himself.  But,  if  he  is  a  person  of  some 
skill  (however  low  in  degree,  and  however  generally  shared  with  him),  he  does 
what  possibly  the  jury  may  be  incompetent  to  do.  Even  in  these  times,  some 
may  serve  on  juries  who  cannot  read  and  write ;  but  to  produce  a  person,  who 
could  barely  read  and  write,  to  speak  of  his  own  knowledge  and  judgment  in 
handwriting,  would  rather  tend  to  throw  ridicule  than  any  degree  of  light  on 
the  cause.  The  witness  must  be  conversant  with  handwriting,  a  banker,  a 
printer,  the  officer  of  a  court  of  justice  (which  was  the  descripUon,  I  believe, 
of  Mr.  Price,  when  Lord  Tenterden  attended  the  Oxford  circuit  as  a  barrister, 
and  Mr.  Justice  '''Lawrence  placed  the  documents  in  his  hand,  see  Boe  1^7501 
dem.  Tilman  v.  Tarver,  R.  &  M.  148),  to  be  entitled  to  any  degree  of  *-  ^ 
authority. 

From  the  substitution  of  a  witness  for  the  jury,  in  forming  an  opinion  on  the 
genuineness  of  handwriting,  an  advantage  follows  so  great  and  obvious,  that  it 
would  form  a  strong  motive  for  so  framing  the  rule  of  evidence  :  I  mean  the 
prevention  of  that  distracting  multiplicity  of  issues  which  a  jury  might  be  called 
upon  to  try,  arising  out  of  every  one  of  the  whole  number  of  documents  placed 
before  them.  If  this  could  be  done,  a  legitimate  argument  might  be  raised 
from  the  internal  evidence  of  the  contents  of  each  paper,  and  the  nature  of 
each  transaction  alluded  to  therein.  On  these  points  the  party  could  not  be  ex- 
pected to  come  prepared ;  and  infinite  injustice  might  ensue  from  prejudices  of 
every  kind.  I  therefore  entirely  adhere  to  Doe  dem.  Perry  o.  Newton,  ante,  p. 
514 ;  1  Nev.  &  P.  1,  in  which  we  refused  a  rule  nisi  for  a  new  trial,  moved  for 
on  the  ground  that  my  brother  CoLEaiDOE  had  excluded  papers  tendered  in 
evidence  for  the  mere  purpose  of  being  compared  with  some  which  were  proved. 
Indeed,  in  Griffith  v,  Williams,  1  Cro.  &  Jer.  47,  which  was  urged  as  an 
authority  for  receiving  such  evidence,  the  Court  of  Exchequer  drew  precisely 
the  line  which  I  think  the  true  one,  observing  that  the  Court  and  jury  might 
compare  letters  when  they  had  been  admitted  for  the  general  purposes  of  the 
cause,  though  witnesses  are  only  permitted  to  compare  them  with  the  character 
of  handwriting  impressed  on  their  own  minds. 

The  same  effect,  I  am  aware,  might  possibly  be  produced,  if  the  writings, 
from  which  the  handwriting  was  judged  of,  were  in  Court  ]  for  I  apprehend  the 
jury  '''might  then  desire  to  see  the  documents  on  which  the  witness  r«75n 
judged :  and  my  brother  Parke  has  informed  me  that  at  Nisi  Prius  he  ^ 
has  felt  himself  bound  to  permit  them.  Prejudice  might  thus  be  unfiurly  ex- 
cited by  a  crafty  selection.  This  would  be  an  abuse ;  and,  when  exposed  in 
broad  daylight,  would  draw  the  usual  consequences  of  taking  unfair  advantages 
on  the  party  making  the  attempt.  But  the  possibility  of  abuse  is  no  reason 
for  excluding  what  may  throw  light  on  the  truth,  and  is  in  its  own  nature, 
evidence. 

Some  other  matters  were  discussed  at  the  bar,  connected  with  this  interesting 
subject,  which  do  not  require  a  detailed  notice.  On  the  question  whether  hand- 
writing, looked  at  by  itself,  is  genuine  or  forged,  the  cases  appear  to  me  to  have 
justly  exploded  the  notion  that  bare  inspection  by  the  most  skilful  person  can 
furnish  means  for  forming  an  opinion,  and  Gumey  v.  Langlands,  6  B.  a  Aid.  330, 
is  a  correct  decision,  I  think,  of  Wood,  B.,  supported  by  the  dicta  of  Lord  Ten- 
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TEBDEN  and  HoLROTD,  J.,  that  saoh  an  opinion  cannot  be  received  from  bne 
not  acquainted  with  the  handwriting  supposed  to  be  imitated.  I  do  not  indeed 
understand  how  such  evidence  could  be  rejected,  if  a  witness  should  swear  that 
his  habits  gave  him  the  requisite  skill;  but  I  do  not  think  that  either  Court  or 
jury  would  believe  him,  or  place  the  least  reliance  on  his  opinions ;  practically, 
therefore,  this  chapter  may  be  considered  as  expunged  from  the  book  of 
evidence. 

I  know  not  whether  any  argument  was  raised  on  the  knowledge  being  gained 
post  litem  mofam.  But  the  judgment  is  almost  always  formed  j7o«^  litem  motamy 
noth  on  handwriting  and  other  subjects  of  speculation.  There  seems  no  reason 
r*7521  ^^^  ^^^  knowledge  should  be  *not  obtained  in  the  same  stage ;  indeed, 
^  ^  the  opinion  of  medical  men  is  constantly  taken  on  facts  brought  to 
their  knowledge  during  the  trial. 

On  the  whole,  I  think  the  question  regular,  and  the  exclusion  of  the  evidence 
improper ;  but,  the  Court  being  equally  divided,  the  rule  for  a  new  trial  must 
be  discharged.  Rule  discharged.^ 

*  The  apparent  inaccuracy  in  the  statute  reversing  Sidney's  attainder  is  noticed  by 
Mr.  Phillipps,  in  1  Phil.  Ev.  p.  466  (6th  ed.J,  and  2  « State  Trials,"  p.  Ill ;  and  had 
before  been  pointed  out  in  p.  184  of  Sir  W.  D.  Eyans's  treatise  (cited  p.  728,  ant^),  and 
in  a  note  to  9  Howell's  St.  Tr.  864.  Mr.  Hallam,  too,  observes  upon  it,  in  his  Consti- 
tational  History  of  England,  vol.  ii.  p.  620,  2d  ed.,  where,  after  stating  that  the  evi- 
dence of  handwriting,  '*  unless  the  printed  trial  is  falsified  in  an  extraordinary  degree," 
was  such  as  would  be  received  at  present,  he  adds  in  a  note,  *<  Though  Jefferies  is  said 
to  have  garbled  the  manascript  trial  before  it  was  printed  (for  all  the  trials,  at  this  time, 
were  published  by  authority,  which  makes  them  much  better  evidence  against  the  judges 
than  for  them),  yet  he  can  hardly  have  substituted  so  much  testimony  without  its  *at- 
tracting  the  notice  of  Atkins  and  Hawles,  who  wrote  after  the  revolution.  However,  in 
Hayes's  case,  State  Trials,  x.  812,  though  the  prisoner's  handwriting  to  a  letter  was 
proved  in  the  usual  way  by  persons  who  had  seen  him  write,  yet  this  letter  was  also 
shown  to  the  jury,  along  with  some  of  his  acknowledged  writing,  for  the  purpose  of 
their  comparison.  It  is  possible  therefore,  that  the  same  may  have  been  done  on  Sid- 
ney's trial,  though  the  circumstance  does  not  appear.  Jefferies  indeed  says,  <  compari- 
son of  hands  was  allowed  for  good  proof  in  Sidney's  case.'  Id.  318.  But  I  do  not  believe 
that  the  expression  was  used  in  that  age  so  precisely  as  it  is  at  present ;  and  it  is  well 
known  to  lawyers  that  the  rules  of  evidence  on  the  subject  have  only  been  distinctly 
laid  down  within  the  memory  of  the  present  generation."  Mr.  Starkie  also  suggests  (2 
Stark.  £v.  874,  2d  ed.)  that  at,  and  for  some  time  after,  the  period  of  Sidney's  attain- 
der, the  terms  **  comparison  of  handwriting"  were  understood  as  including  that  which  is 
now  considered  the  legitimate  course  of  proof. 

Whether  actual  comparison  in  Court  was  or  was  not  resorted  to  on  Sidney's  trial,  the 
objection  there  taken  seems  to  have  extended  to  all  the  evidence  offered  on  this  branch 
of  the  case.  When  Sheppard  deposed  to  Sidney's  handwriting,  and  stated  as  his  means 
of  knowledge,  that  he  had  seen  the  prisoner  write  several  endorsements,  Sidney  objected 
that  *<  similitude  of  hands  can  be  no  evidence,"  9  How.  St.  Tr.  864 ;  and  in  his  defence 
mgo-i  he  repeated  that  **  there  is  nothing  but  the  similitude  of  hands  offered  for  *proof^" 
L  <«^^J  9  How.  St.  Tr.  864,  adding,  p.  865,  **  The  similitude  of  hands  is  nothing:  we 
.  know  that  hands  will  be  counterfeited,  so  that  no  man  shall  know  his  own  hand."  In 
Sir  John  Hawles's  Remarks  on  Colonel  Algernon  Sidney's  Trial,  printed,  9  How.  St.  Tr. 
999,  from  a  work  published  in  1689,  the  objection  is  thus  stated :— <«  And  as  this  indict* 
ment  was  an  original  in  one  part,"  "  the  evidence  on  it  was  an  original  in  another  part, 
which  was  proving  the  book  produced  to  be  Col.  Sidney's  writing,  because  the  hand  was 
like  what  some  of  the  witnesses  had  seen  him  write ;  an  evidence  never  permitted  in  a 
eriminal  matter  before."  P.  1008.  It  is  remarkable,  that  while  Hawles,  condemning 
^e  course  taken  at  Sidney's  trial,  makes  at  least  no  express  complaint  of  any  <*  com- 
psrison"  in  the  modem  sense  of  the  term.  North,  who  defends  the  proceedings  against 
Sidney,  alludes  to  this  part  of  them  as  follows : — I  may  justly  say  there  was  not  only 
the  common  proof  of  the  opinion  of  witnesses,  but  writings  produced  and  sworn  to  be 
his  hand,  as  bills,  and  letters,  and  compared  in  court ;  but  the  prisoner  made  a  con- 
siderable defence  agaihst  that  sort  of  evidence."  Examen,  Part  II.  c.  6,  s.  160,  p.  409, 
ed.  1740. 

It  seems  probable  that  the  objection  pointed  at  by  the  Act  of  Reversal  was  considered 
•>7  sU  parties  as  applying,  not  to  the  process  by  which  the  similitude  of  handwritings 
Was  ascertained,  but  to  the  practice  of  allowing  that  similitude  to  go  to  the  jury  at  all 
*B  proof  in  a  criminal  case,  unless  as  an  adjunct  to  other  evidence  upon  the  point  to 
vhich  it  was  adduced ;  mere  opinion  of  handwriting,  however  formed,  being  thought,  by 
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the  objeoting  party,  too  slight  a  teBtimony  to  eoanterrail  the  ordinary  prcsmnptioD  is 
fayor  of  innocenoe.  Burnet,  in  his  History  of  his  own  Time,  says  (referring  to  the  trial 
of  Sidney) :  "  As  for  the  book,  it  was  not  proved  to  be  writ  by  him  ;  for  it  was  a  judged 
casein  capital  matters,  that  a  similitude  of  hands  was  not  a  legal  proof,  though  it  was 
in  civil  matters;"  vol.  ii.  p.  896,  ed.  1823  ;  to  which  is  subjoined,  from  a  note  by 
Speaker  Onslow,  ^'Qusere,  whether  that  was  a  mistake,  and  so  now  allowed?"  (Tb« 
mention  of  a  "judged  case"  may  perhaps  be  an  inaccurate  reference  to  that  of  Boy  c 
Da.  Ma.  Carr,  1  Sid.  418,  on  an  information  for  peijury,  which  was  cited  by  Sidney  on 
his  trial.)  On  the  Trial  of  the  Seven  Bishops,  the  oljection  to  <*  comparison"  of  hsod- 
writing  was  not  only  that  the  evidence  offered  was  unsatisfactory,  but  that  it  was  so 
because  the  case  was  a  criminal  one  (see  pp.  786,  786,  ant^) :  which  argument  wu 
adopted  by  Powell  and  Hollowat,  Js.,  12  How.  St  Tr.  805,  806.  The  supposed  dis- 
tinction between  civil  and  criminal  cases,  with  the  reason  drawn  from  the  balance  of 
presumptions,  will  be  found  fully  stated  in  Gilbert's  Law  of  Evidence,  p.  46  (of  the  6th 
ed.)  The  author  there  observes,  that,  in  a  case  of  perjury  assigned  on  an  answer  in 
Chancery,  though  there  be  no  witness  to  prove  directly  that  the  party  swore  it,  the 
perjury  may  be  "  illustrated"  by  a  comparison  of  hands,  "  which  possibly  may  be  evi- 
dence in  concurrence  with  other  proof,"  showing,  independently  of  the  document  itself, 
the  identity  of  the  party :  and  he  then  proceeds  to  state  his  opinion  of  the  law  as  to 
comparison  of  hands,  pronouncing  it  to  be  a  good  proof  in  civil  cases,  but  not  in  crimi- 
nal, because  *of  the  presumption  in  favor  of  the  defendant,  and  concluding  as  pky^ii 
follows: — "  Therefore,  when  the  comparison  of  the  hands  is  the  only  evidence  *-  ^  ^ 
in  a  criminal  prosecution,  there  is  no  more  than  one  presumption  against  another,  which 
weighs  nothing." 

Consistently  with  this  doctrine,  in  Rex  v.  Crosby,  12  Mod.  72  (S.  G.  1  Ld.  Ray.  39), 
on  an  indictment  for  high  treason,  several  treasonable  papers  being  produced  which  wit- 
nesses swore  they  believed  to  be  the  handwriting  of  the  prisoner,  and  a  question  arising. 
*'  whether  comparison  of  hands  were  sufficient T"  the  Court  sud,  **  It  is  not  sufficient 
for  the  original  foundation  of  an  attainder,  but  may  be  well  used  as  a  circumstantial 
and  confirming  evidence,  if  the  fact  be  otherwise  fully  proved ;  as  in  my  Lord  Preston's 
case"  (Trial  of  Sir  Richard  Orahame  and  others,  12  How.  St.  Tr.  726,  786),  "his  at- 
tempting to  go  with  them  into  France,  and  principally  where  they  were  found  on  his 
person ;  but  here,  since  they  were  found  elsewhere,  to  convict  on  a  similitude  of  hands 
was  to  run  into  the  error  of  Colonel  Sidney's  case."  And,  in  the  case  of  Sidoej,  it 
would  appear  that  he  himself  conceived  the  error  on  this  subject  to  lie  in  permitting  any 
proof  of  handwriting,  founded  merely  on  opinion,  to  pass  as  substantial  and  independent 
evidence.  For,  in  **  The  Apology  of  Algernon  Sydney  in  the  Day  of  his  Death"  (writtsa 
between  his  trial  and  execution,  and  published  with  his  Discourses  concerning  gov  em- 
inent, London,  1768;  also  printed  in  9  How.  St  Tr.  916)  ;  he  states  among  the  points 
of  law  which  he  was  desirous  of  raising  at  the  trial ;  '*  7thly,  That,  supposing  the  Lord 
Howard  to  be  a  creditable  witness,  he  is  but  one :  no  man  can  be  thereupon  foond 
guilty,  as  appears  by  Whitebread's  case  "  (see  7  How.  St.  Tr.  120) ;  "  the  papers  can- 
not be  taken  for  another  witness ;  similitude  of  hands  is  no  evidence,  whosoever  writ 
them ;  they  can  have  no  concurrence  with  what  is  said,  being  unknown  to  him,  written 
many  years  since,"  &o.,  9  How.  St.  Tr.  981.  And  he  makes  no  complaint  of  the  man- 
ner in  which  the  *'  similitude"  was  established.  In  the  Report  to  the  House  of  Lords, 
December  20th,  1689,  from  the  '*  Committee  for  Inspection  of  Examinations,  concerning 
the  Murders  of  Lord  Russell,  Colonel  Sidney,"  Ac,  Lords'  Journals,  voL  xiv.,p.  877, 9 
How.  St  Tr.  961,  three  depositions  are  set  out,  detailing  the  acts  of  injustice  committed 
on  Sidney's  trial ;  in  none  of  these  statements  is  any  comparison  of  documents  in  court 
by  witnesses,  or  by  the  jury,  mentioned ;  but  one  of  the  deponents  who  had  been  "of 
counsel  for  Colonel  Sidney,"  states  that,  after  the  conviction,  Sidney  told  him,  "  that 
they  proved  the  paper  which  they  accused  him  of,  for  being  his  handwriting,  by  a  banker 
who  had  only  once  his  hand  to  a  bill ;  and  to  that  he  quot^  the  Lady  Can's  case"  (1 
Sid.  418,  but  not  as  here  cited ;  and  see,  as  to  that  case,  16  How.  St  Tr.  200^04,  and 
646) ;  *<  wherein  it  was  adjudged,  *  That,  in  a  criminal  case,  it  is  not  sufficient  for  a 
witness  to  swear  he  believes  it  to  be  the  hand  of  the  party ;  but  that  he  saw  the  party 
write  it" 

See  also  the  discussions  on  this  point  of  Sidney's  case,  in  the  trial  of  Layer,  16  How. 
St  Tr.  200,  208,  4;  and  the  argument  of  Mr.  Wynne,  counsel  for  Bishop  Atterboiy,16 
How.  St.  Tr.  644-^8. 


GRINDELL  V.  GODMOND.    Nov.  17.  [*755] 

Where  a  wife,  ill  treated  by  her  husband,  indicts  him  for  assaulting  and  imprisoning 
her,  a  party  who  advances  money  for  her  to  the  attorney,  without  which  be  woaldoot 
have  undertaken  the  prosecution,  cannot  recover  the  amount  from  her  hasbaod  as 
money  supplied  to  procure  her  necessaries. 

Otherwise,  semble,  if  she  exhibit  articles  of  Uie  peace  against  her  husband. 
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Assumpsit  for  money  laid  out  and  expended,  at  defendant's  request,  in  and 
about  the  finding,  carrying  on,  and  prosecuting  a  certain  bill  of  indictment 
preferred  by  one  Mary  Godmond,  then  and  now  being  the  wife  of  defendant, 
against  the  said  defendant  and  others,  for  assaulting  and  imprisoning  the  said 
Mary  Godmond,  then  and  still  being  the  wife  of  defendant,  in  pursuance  of  a 
certain  recognizance  before  then  entered  into  by  her  the  said  Mary  Godmond  for 
that  purpose :  and  on  an  account  stated.  Plea,  non  assumpsit.  On  the  trial 
before  Alderson,  B.,  at  the  York  Spring  assizes,  1835,  the  following  facts  ap- 
peared. The  defendant,  having  ill  treated  his  wife,  was  indicted  as  above  men- 
tioned, on  her  prosecution,  at  the  Beverley  sessions,  together  with  some  other 
parties.  He  was  convicted,  and  sentenced  to  twelve  months'  imprisonment,  and 
to  pay  a  fine  of  50Z.  The  wife  had  requested  Johnson,  an  attorney,  to  carry  on 
the  prosecution  for  her,  which  he  had  refused  to  do  unless  money  was  advanced : 
she  then  applied  to  the  plaintiff,  her  brother,  and  he  paid  66/.  towards  the  costs 
of  the  prosecution,  and  made  himself  liable  for  the  residue  of  Johnson's  bill.' 
The  particulars  of  demand  were  for  cash  paid  in  the  course  of  the  prosecution, 
on  account  of  witnesses'  expenses ;  for  moneys  paid  to  Johnson  in  respect  of  his 
disbursements;  and  for  the  balance  of  Johnson's  bill ;  the  whole  demand  amount- 
r*7561  ^°9  ^  115Z.  It  was  insisted,  on  behalf  '*'of  the  defendant,  that  the  action 
^  -*  did  not  lie.  A  verdict  was  taken  for  the  plaintiff  for  115/.,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit ;  the  bill  to  be  taxed  if  the  ver- 
dict stood.  A  rule  nisi  for  entering  a  nonsuit  was  obtained  in  the  ensuing 
term. 

Cresnoell  now  showed  cause.  Shepherd  v,  Mackoul,  3  Camp.  326,  shows 
that  an  attorney,  who  has  acted  for  a  wife  in  exhibiting  articles  of  the  peace 
against  her  husband,  may  recover  against  him  for  the  business  done,  if  it  be  clear 
that  the  proceeding  taken  was  necessary  for  her  protection.  If  any  evidence  of 
such  a  necessity  appeared  in  the  present  case,  there  could  not  be  a  nonsuit.  In 
exhibiting  articles  of  the  peace,  the  intention  obviously  is  to  avoid  an  impending 
evil;  but  in  prosecuting  an  indictment,  also,  the  object  is,  not  merely  to  punish 
for  what  is  passed,  but  to  be  secured  from  future  injury ;  and  an  indictment, 
successfoUy  prosecuted,  would  be  even  more  effectual  for  this  purpose  than  the 
exhibition  of  articles.  It  was  clearly  necessary,  here,  to  prevent  a  repetition  of 
the  violence  complained  of.  In  Williams  v.  Fowler,  M'Clel.  &  Y.  269,  it  was 
held  that  an  action  lay  against  a  husband  for  the  costs  of  proceedings  against 
him  on  the  prosecution,  and  at  the  suit,  of  his  wife.  In  Harris  v.  Lee,  1  P. 
Wfl^.  482 ;  S.  C.  (Anonymous)  Prec.  in  Chano.  502,  although  it  was  admitted 
that  a  wife  cannot  at  law  borrow  money,  even  for  necessaries,  so  as  to  bind  her 
husband,  it  was  hold  that,  the  money  having  been  applied  to  the  use  of  the  wife 
for  necessaries,  the  lender  must,  in  equity,  stand  in  the  place  of  those  who  had 
supplied  her,  and  who  would  otherwise  have  been  creditors  of  the  husband.  The 
demand  here  for  the  66/.  actually  paid  comes  directly  within  the  authority  of 
nK«Te Yi  *^^^  e^soB  cited ;  the  residue,  which  is  still  owing  to  the  attorney,  and 
^  ^  for  which  the  plaintiff  is  liable,  falls  under  the  same  principle ;  for  the 
sssistance  was  necessary,  and  the  wife  actually  received  it.  [Colebidqe,  J., 
mentioned  Jenkins  v.  Tucker,  1  H.  Bl.  90.]  There  the  debts  were  strictly  the 
wife's;  the  necessaries  had  been  contracted  for  and  supplied  before  the  plaintiff 
advanced  his  money ;  the  wife  gained  no  advantage  by  bis  interposition.  Here 
the  required  services  could  not  have  been  obtained  but  for  the  advances  and 
undertaking  of  the  plaintiff. 

Alexander,  with  whom  was  Wightman,  contri,  was  stopped  by  the  Court 

Lord  Denman,  C.  J.  We  are  all  satisfied  that  this  action  cannot  be  main- 
tained. It  is  impossible  to  say  that,  under  any  circumstances,  a  prosecution  of 
the  husband  is  necessary  for  the  wife,  within  the  rule  on  this  subject.  If  she 
apprehends  ill  treatment  from  him,  she  has  another  mode  of  proceeding  open  to 
her,  by  exhibiting  articles  of  the  peace :  in  the  case  of  her  doing  so.  Shepherd 

>  The  facts  of  the  case,  as  above,  were  admitted  without  proof. 
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V.  Mackoul,  3  Camp.  326,  would  be  an  authority.  In  Williams  v.  Fovler, 
M'Clel.  &  Y,  269y  there  was  evidence  of  an  express  agreement  by  the  husbaad 
to  pay  the  bill  if  reasonable.  In  Harris  v.  Lee,  1  P.  Wms.  482 ;  S.  C.  T  Anony- 
mous) Prec.  in  Chanc.  502,  thcMquestion  was  whether  trustees  for  disaiargiog 
the  husband's  debts  were  liable  to  the  plaintiff  for  money  lent  by  him  to  the 
wife,  to  pay  surgeons  for  curing  her  of  a  disease;  and  the  Master  of  the  RoUa, 
considering  that  what  had  been  done  was  in  the  course  of  obtaining  necessari^, 
held  that  the  plaintiff^should  stand  in  the  place  of  those  who  would  have  ^531 
been  creditors  if  the  money  had  not  been  advanced.  Unless  the  indict-  ^  ^ 
ment  here  was  a  necessary,  the  defendant  cannot  be  charged. 

Patteson,  J.  It  is  clear  that  all  the  authorities  apply  to  the  case  where 
necessaries  have  been  obtained  for  the  wife.  It  cannot  be  said  that  an  indict- 
ment against  the  husband  for  assaulting  his  wife  is  a  necessary. 

Williams,  J.  I  am  of  the  same  opinion.  There  is  nothing  hereto  raise ta 
assumpsit  in  law. 

Coleridge,  J.,  concurred.  Bule  absokte. 


MANNING  r.  WA8DALE.    Nov.  IS. 

The  privilege  of  washing  and  watering  oattie  at  a  pond,  and  of  taking  and  unng  the 
water  for  culinary  and  other  domestio  purposes,  is  not  a  profit  &  prendre,  but  a  mert 
easement. 

Such  a  right  may  be  claimed  by  reason  of  the  occupation  of  an  ancient  messuage,  irith- 
out  any  limitation  as  to  the  quantity  of  water  to  be  taken. 

Bemble,  that,  supposing  such  a  right  to  be  a  profit  k  prendre,  a  declaration  stating  tiie 
plaintiff  to  be  entitled  to  it,  by  reason  of  his  occupation  of  an  ancient  messuage  with 
the  appurtenances,  "for  the  more  convenient  use  and  enjoyment  of  his  said messaigt 
and  premises,"  would  not  be  bad  on  general  demurrer,  for  want  of  expressly  limiting 
the  claim  to  water  taken  by  cattle  levant  and  couchant,  or  to  be  used  on  the  premises. 

Case.  The  first  count  stated  that,  whereas  the  plaintiff,  before  and  at  the 
time,  &c.,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  an  inhabitsot 
residing  and  inhabiting  within  the  parish  of  St.  Ives,  in  the  county  of  Hantiog- 
don,  to  wit,  in  and  upon  a  certain  ancient  messuage  with  the  appurtenances  there 
situate,  and  being  the  occupier  thereof,  and,  by  reason  thereof,  during  all  the 
time  aforesaid,  of  right  was  entitled  to  the  use,  benefit,  privilege,  and  easement 
of  washing  and  watering  his  cattle  in  a  certain  pond  in  the  parish  *afore-  r^i^] 
said,  to  wit,  &c.  (naming  the  pond),  and  also  of  taking  and  using  the  ^ 
water  of  the  said  pond  for  culinary  and  other  domestic  purposes,  for  the  more 
convenient  use  and  enjoyment  of  his  said  messuage  and  premises,  every  yesr, 
and  at  all  times  of  the  year,  at  his  free  will  and  pleasure ;  yet  the  defendant^ 
well  knowing,  &c.,  whilst  the  plaintiff  was  and  continued  to  be  an  inhabitant 
and  residing  within  the  said  parish  in  manner  aforesaid,  and  80  entitled  to  the 
said  privilege  and  easement,  to  wit,  10th  October,  1815,  and  on  divers  other 
days  and  times  between,  &c.,  wrongfully  and  unjustly  encroached  upon,  and 
closed  up,  contracted  and  narrowed,  and  filled  up,  lessened,  and  obstmoted  the 
said  pond,  to  wit,  by  putting,  placing,  and  throwing  therein  and  thereon  diTen 
larffe  quantities  of  bricks,  &c.,  and  thereby  diminished,  soaked  up,  and  ab- 
sorbed divers  large  quantities  of  the  water  of  the  said  pond,  and  ooo^aed 
and  kept  the  said  pond  so  closed  up,  &c.,  and  the  water  thereof  so  diminished, 
&c.,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid  hitherto, 
and  thereby  rendered  the  plaintiff's  access  to  the  said  pond,  for  the  enjoyment 
of  his  privilege  and  easement  aforesaid,  less  convenient  and  easy. 

The  second  count  claimed  the  use,  benefit,  privilege,  and  easement  of  washiiig 
and  watering  the  plaintiff's  cattle  in  the  said  pond,  and  of  taking  and  usiag  the 
water  thereof,  for  his  domestio  and  other  purposes,  at  all  times  d  the  yeir;  m 
described  the  nuisance  to  the  pond  somewhat  differently. 

Second  plea  to  the  first  count.     That  the  plaintiff  has  not,  nor  have  the 
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owDers  or  oconpiere  of  the  said  messuage  for  the  time  being,  in  the  said  first 
P^^gQI  count  mentioned,  at  any  time  within  twenty  years  next  before  the  *com- 
I-  '  ^  mitting  of  the  grievances  in  the  said  first  count  mentioned,  used,  exer- 
cised, or  enjoyed  the  said  use,  benefit,  privilege^  and  easement^  in  the  said  first 
count  mentioned^  in  manner  and  form,  &c.     Verification. 

Seventh  plea,  to  the  second  count,  like  the  second  plea,  mutatis  mutandis. 

Demurrer^  assigning  for  cause  that  non  user  alone,  as  alleged,  for  twenty  years, 
is  insufficient  to  destroy  the  rights  and  easements;  and  that  the  pleas  allege  mere 
matter  of  evidence,  which  at  most  would  only  found  a  presumption  in  law  of  a 
release  or  other  conveyance  or  abandonment  of  the  rights^  and  that  the  defen- 
dant, if  he  means  to  rely  on  lapse  of  time  as  evidence  of  a  release,  destruction, 
or  extinguishment  of  the  right,  ought  to  have  distinctly  pleaded  the  legal  effect 
of  such  evidence;  and  that  neither  of  the  pleas  alleges  that  the  plaintiff  has  at 
any  time  acquiesced  in  any  interruption  to  or  disturbance  of  his  rights,  nor  in 
fact  that  there  ever  has  been  at  any  time  any  interruption ;  nor  do  the  pleas 
deny  that  the  plaintiff  has  continually  asserted  his  right  during  the  whole  period 
of  the  said  twenty  years;  and  that  it  is  consistent  with  the  pleas,  that  the  rights 
and  easements  claimed  continue  altogether  undisturbed  and  unaltered.  Joinder 
in  demurrer. 

The  Court  called  on 

Wighlman  for  the  defendant.  The  declaration  is  bad.  The  right  claimed  is 
divisible.  The  plaintiff  claims,  by  reason  of  his  occupancy  of  a  messuage,  the 
right  to  take  the  water  for  washing  and  watering  his  cattle,  and  for  culinary 
purposes.  This  is  a  claim  to  take  as  much  water  as  he  pleases  for  cattle  whence* 
soever  they  come,  and  for  culinary  purposes  in  as  many  places  as  he  pleases. 
r*76l1  *'^^^  ^^^  claim  should  have  been  limited  to  cattle  levant  and  couchant; 
^  ^  the  second  to  culinary  purposes  in  the  plaintiff's  house.  Otherwise  the 
pond  might  be  exhausted.  This  is  the  rule  as  to  all  profits  hi  prendre.  Every 
claim  to  take  on  the  soil  of  another,  as,  for  instance,  turbary,  must  be  so  limited 
that  the  concurrent  rights  of  others  may  not  be  encroached  upon ;  Valentine  v. 
Penny,  Noy,  145.  Thus  it  is  said,  in  an  Anonymous  case  in  March's  Reports, 
83,  pi.  137|  that  <' Prescription  to  have  common  for  all  his  cattle  common- 
able is  not  good,  for  thereby  he  may  put  in  as  many  beasts  as  he  will.  But 
a  prescription  to  have  common  for  his  cattle  commonable  levant  and  couchant, 
is  a  good  prescription.''  Jeffry  v.  Boys,  Noy,  145,  and  note  (3)  to  Mellor  v. 
Spateman,  1  Wms.  Saund.  346,  /,  are  to  the  same  effect.  That  the  claim  is  too 
large  appears  from  the  language  of  Lord  Ellenborouoh  in  Wilson  v,  Willes, 
7  East,  121,  though  that  was  the  case  of  a  custom ;  but  the  judgment  there  did 
Dot  turn  upon  the  objection  to  the  claim  of  custom,  as  opposed  to  prescription. 
The  principle  therefore  applies,  even  considering  this  as  a  prescription.  But,  as 
a  custom  (simply  claimed  for  an  inhabitant,  and  not  for  the  occupier  of  ^e  par- 
ticular messuage),  it  is  clearly  bad,  being  a  claim  to  take  profits  in  alieno  solo; 
Gateward's  Case,  6  Rep.  59  6,  Blewett  v.  Tregonning,  8  A.  &  E.  554.  [Pat- 
TBSON,  J.  May  not  the  words  ''for  the  more  convenient  use  and  enjoyment  of 
his  said  messuage"  be  an  informal  way  of  limiting  the  claim,  and  so  good  on 
general  demurrer  ?]  These  words  do  not  limit,  any  more  than  the  allegation 
that  the  right  is  by  reason  of  the  occupation.  This  is  a  right  appurtenant  to 
P7621^^^  messuage;  ^Tyrringham's  Case,  4  Rep.  36,  h:  and  the  limitation 
^  ^  must  be  expressed;  it  is  not  enough  simply  to  connect  it  with  the  mes- 
suage, see  Morse  and  Webb's  Case,  18  Rep.  65.  If  the  defendant  had  tra- 
versed the  right,  the  plaintiff  would  have  insisted  that  he  might  prove  his  right 
for  any  quantity  of  water.  [Patteson,  J.  In  Corbyson  v.  Pearson,  Cro.  Eliz. 
(458),  it  was  held  that,  after  verdict,  by  the  statute  of  jeofails,  where  a  party 
justified  for  a  right  of  common  for  his  beasts  levant  and  couchant,  and  averred 
that  he  had  put  them  in  utendo  oommunia  sua  prssdicta,  it  should  be  intended 
that  the  beasts  were  such  as  might  use  the  common.]  After  verdict  it  would 
he  intended  that  the  prpof  had  been  given  as  to  such  only.    [Patteson,  J. 
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That  woald  haye  been  by  common  law;  bat  the  decision  was  tbai  tbe  iotead- 
ment  might  be  made  by  the  statates  of  jeofails,  see  note  (l).to  Stennel  v.  Hogg, 
1  Wms.  Saand.  228  a.  CoLERTDOE,  J.  Can  this  be  called  a  profit  a  prendre 
at  all  ?  Water  is  pablici  jaris.  In  stat.  2  &  3  W.  4,  c.  71,  a.  1,  right  of  com- 
mon or  profit  to  be  taken  is  distingnished  from  easement,  watercourse,  or  ''the 
nsc  of  any  water,"  mentioned  in  sect.  2.]  Prim&  facie  the  right  to  tbe  water 
is  in  the  owner  of  the  soil :  tbe  plaintiff  here  claims,  not  the  use  of  it  in  its  pas- 
sage, as  an  casement,  bnt  the  right  to  abstract  it  from  the  soil.  He,  therefore, 
claims  it  as  a  profit  k  prendre,  not  as  an  easement.  [Coleridob,  J.  Yon  can- 
not bring  an  action  to  recover  a  pond ;  2  Bla.  Com.  18.] 

Kel/ff,  contr^  The  claim  is  sufficiently  limited  in  the  declaration;  at  any 
rate,  there  is  no  more  than  an  informality,  cured  by  pleading  over.  The  right 
to  water  '<  for  the  more  convenient  use  and  enjoyment"  of  the  ^messuage  r^ygo-i 
can  be  only  a  right  to  so  much  water  as  would  be  required  to  enable  the  ■-  ^ 
plaintiff  to  use  and  enjoy  the  messuage  more  conveniently.  It  must  clearly  be 
used  upon  the  premises.  And  it  may  be  remarked  that  the  pond,  if  supplied 
by  a  spring,  would  be  inexhaustible.  The  Court  will  put  a  reasonable  construc- 
tion on  the  language  of  tbe  declaration.  Could  it  be  argued  that  a  claim  to 
use  a  highway  for  carriages,  horses,  and  servants,  was  bad,  because  a  party 
might  put  so  many  carriages,  horses,  and  servants,  on  the  highway,  at  one  time, 
as  to  obstruct  it  ?  Besides,  this  is  not,  as  assumed  by  the  objection,  a  profit  i 
prendre.  It  is  a  mere  easement.  Thus  it  was  said,  arguendo,  in  Fitch  v.  Raw- 
ling,  2  H.  Bl.  395,  that  a  custom  to  water  cattle  at  a  certiiin  watering  place  was 
an  easement,*  though  this  was  an  admission  making  against  the  general  object 
of  the  argument.  This  was  cited  in  Blewett  v,  Tregonning,  3  A.  &  £.  571,  and 
not  disputed.  \^Wighiman.  There  the  instance  was  adduced  as  showing,  a 
fortiori,  that  the  right  to  take  sand  from  another's  soil  was  mere  matter  of  ease- 
ment ^  it  would  have  shown  this  if  the  dictum  had  been  good  law;  yet  the  Court 
held  the  latter  right  to  be  a  profit  k  prendre ;  and  they  decided  that  there  could 
be  no  custom  for  inhabitants  to  take  the  sand  in  alieno  solo.]  Such  a  right  as 
that  claimed  here  has  often  been  the  subject  of  actions. 

Lord  Denman,  C.  J.  It  is  not  consistent  with  ordinary  language  to  call  the 
taking  of  water  a  profit  k  prendre.  But,  assuming  it  to  be  so,  I  cannot  see  that 
*the  declaration  here  necessarily  claims  more  than  enough  for  the  supply  r^an 
of  water  for  the  culinary  purposes  of  the  house,  and  for  cattle  levant  ^  ^ 
and  couchant  on  the  premises.  There  is,  therefore,  no  objection  available  on 
general  demurrer. 

Patteson,  J.  At  all  events,  the  declaration  is  not  bad  on  general  demurrer. 
Strictly  speaking,  the  words  '^  for  the  more  convenient  use  and  eigoyment  of  his 
said  messuage  and  premises"  may  not  be  applicable  to  cattle :  but  the  allegation 
is  well  enough  on  general  demurrer.  [  Wightman  suggested  that  the  limitation 
was  not  in  the  second  count.]  It  is  then  necessary  to  decide  the  other  ques- 
tion ;  and  I  am  of  opinion  that  this  is  not  a  profit  k  prendre,  which  must  bo 
something  taken  out  of  the  soil.  And,  if  there  is  any  mode  in  which  the  decla- 
ration here  can  be  supported,  it  is  sufficient.  Now  it  occurred  to  me,  as  an  in- 
stance, that  inhabitants  of  a  parish  might  have  a  right  to  an  easement  of  this 
sort,  and  that  afterwards  there  might  be  an  inclosure  act  directing  commis- 
sioners to  set  out  the  pond,  so  that  an  inhabitant  might  acquire  a  right  against 
strangers,  answering  to  the  statements  in  this  declaration. 

Williams,  J.  I  think  the  restriction  in  the  first  count  is  sufficient;  and,  as 
to  the  second,  I  agree  that  this  does  not  appear  to  be  a  profit  k  prendre. 

Coleridge,  J.  My  judgment  rests  upon  a  ground  which  makes  the  dif- 
ference  between  the  two  counts  immaterial.  I  think  the  right  claimed  in  each 
is  a  mere  easement.  Judgment  for  the  plaintiff.' 

^  Pain  V,  Patrick,  8  Mod.  294,  is  cited  (but  qussro  if  to  this  point).  The  dictum  th^ 
refers  only  to  a  watercourse.  InGoodday  v.  Michell,  Gro.  Elis.  441,  a  way  to  a  oommon 
fountain  is  mentioned  as  an  easement  claimable  for  parishioners  by  oostom. 

«  See  Tyler  v,  Bennett,  ant^,  p.  877. 
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-»-«.,  *The  KING  v.  The  Inhabitants  of  the  Pariah  of  EASTRINGTON. 
[^^^^3  Nov.  21. 

Indictment  alleging  that  a  pnblio  highway  within  a  parish  is  out  of  repair,  and  that  the 
parish  ought  to  repair  it  Plea,  that  the  highway  lies  in  a  township  within  the  parish ; 
that  the  inhabitants  of  the  township  haye  been  accustomed,  and  ought,  to  repair  aU 
public  highways  within  it  which  otherwise  would  be  repairable  by  the  parish  at  large ; 
that  the  parishioners  nerer  have  repaired  the  said  highway ;  and  that,  by  reason  of  the 
premises,  the  township  ought  to  repair,  and  the  parish  ought  not  to  be  charged.  Re- 
plication, trayersing  the  custom  of  the  township  to  repair  all  public  highways  within 
it  which  would  otherwise,  &c. 

Verdict  for  defendants. 

Judgment  arrested,  because  the  plea  did  not  ayer  that  the  highway  was  one  which,  but 
for  the  custom,  would  be  repairable  by  the  parish  at  large,  and  so  did  not  show  what 
party  other  than  the  defendants  was  liable  to  repair. 

Judgment  for  the  Crown  non  obstante  yeredicto,  refused. 

Indictment  for  non-repair  of  a  highway.  The  indictment  described  the  por- 
tion of  highway  in  qaestion  as  situate  in  the  parish  of  Eastrington,  in  the  East 
Riding  of  Yorkshire,  and  alleged  that  the  inhabitants  of  that  parish  ooght  to 
repair. 

Plea,  that  within  the  parish  aforesaid  there  now  is,  and  from  time  whereof 
&c.,  there  bath  been,  a  certain  township  called  the  township  of  Eastrington,  and 
that  the  part  of  the  said  highway  alleged  in  the  indictment  to  be  out  of  repair 
is,  and  at  the  time  of  the  taking  of  the  inquisition  was,  situate  within  the  said 
towDship :  and  that  the  inhabitants  of  the  said  township,  from  time  whereof,  &c., 
have  repaired  and  amended,  and  been  used  and  accustomed,  &c.,  and  during  all 
the  time  aforesaid  ought,  &c.,  ''and  still  of  right  ought,  to  repair  and  amend  all 
the  common  highways  within  the  said  township  that  would  be  otherwise  re- 
pairable by  the  inhabitants  of  the  said  parish  at  large ;  and  that  the  inhabitants 
of  the  said  parish  at  large  have  not  during  all  or  »nj  part  of  the  time  aforesaid 
repaired  and  amended,  and  have  not  been  used  or  accustomed  to  repair  or  amend, 
and  of  right  ought  not  to  repair  or  amend  the  King's  common  highways  within 
r*7661  ^^^  ^  township,  or  any  of  them ;  and  that  by  reason  of  the  ^premises 
^  ^  the  inhabitants  of  the  said  township  ought  to  have  repaired  and  amended 
and  still  ought  to  repair  and  amend  the  part  of  the  said  highway  in  the  said  in- 
dictment specified,  and  thereby  alleged  to  be  out  of  repair,  when  and  so  often  as 
it  hath  been  and  shall  be  necessary,  and  that  the  inhabitants  of  the  said  parish 
at  large  ought  not  to  be  charged  with  repairing  and  amending  the  same.'' 

Replication,  that  the  inhabitants  of  the  said  township,  from  time  whereof,  &c., 
have  repaired,  &c.,  and  have  not  been  used  and  accustomed,  &c.,  and  during  all 
the  time  aforesaid  ought  not,  &c.,  and  still  of  right  ought  not,  ''  to  re^^ir  and 
amend  all  the  common  highways  within  the  said  township  that  would  be  other- 
wise repairable  by  the  inhabitants  of  the  said  parish  at  large,  as  in  the  said  plea 
is  above  alleged."     Issue  was  joined  on  this  traverse. 

On  the  trial  before  Aldebson,  B.,  at  the  York  Spring  assizes,  1835,  a  verdict 
was  found  for  the  defendants ;  and  in  the  ensuing  term  Starkie  obtained  a  rule 
to  show  cause  why  judgment  should  not  be  entered  for  the  Crown  non  obstante 
veredicto,  or  why  judgment  should  not  be  arrested.  The  sround  of  application 
was  that  the  plea  did  not  state  the  highway  in  question  to  be  one  which  but  for 
the  alleged  custom  would  be  repairable  by  the  parish  at  large,  and  did  not  show 
who  were  the  parties  liable  to  repair. 

CrewweU  and  Alexander  now  showed  cause.  The  prosecutors  cannot  have  j  ndg- 
ment  non  obstante  veredicto,  unless  the  Court  can  see  distinctly,  on  the  whole 
record,  that  the  verdict  ought  to  have  been  for  the  Crown ;  note  [c]  to  Bonnet  v. 
r*7671  ^^^^^^9  ^  Wms.  Sannd.  319  c,  5th  ed.  The  parishioners  *here  allege 
'-  ^  that  they  are  by  custom  exempt  from  repairing  all  roads  which,  but  for 
the  custom,  would  be  repairable  by  them :  and  the  jury  have  found  the  oustom : 
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bat  the  objection  is,  that  this  is  not  alleged  to  be  a  road  which,  hot  for  tbe  cus- 
tom, would  be  repairable  by  the  parish.  If  it  were  not  such  a  road,  the  parish 
could  not  be  liable,  on  the  present  verdict.  The  plea  expressly  denies  the  lia- 
bility of  the  parish ;  the  prosecutors  say  that  it  does  not  in  terms  state  whether 
the  township  or  a  third  party  is  liable ;  but,  even  if  the  replication  could  be 
taken  to  mean  that,  admitting  the  custom  as  alleged,  a  third  party,  and  not  the 
township,  is  liable,  that  upon  the  present  issue  and  finding,  would  not  warrant  a 
judgment  non  obstante  veredicto.  Nor  is  there  any  ground  for  arresting  the 
judgment.  The  plea  and  indictment  must  be  taken  together.  The  prosecuton 
found  their  charge  upon  the  common  law  liability  of  the  parish  to  repair  all  roads 
within  it :  the  defendants  say,  in  effect,  that  the  whole  of  such  liability  is,  bj 
immemorial  usage  thrown  upon  the  township,  so  far  as  that  extends.  A  repli- 
cation that  A.  B.  was  liable,  ratione  tenurse,  to  repair  the  road  in  question, 
would  have  been  bad ;  the  defendants  were  not  obliged  (unless  as  mere  matter 
of  form  to  exclude  that  state  of  things  by  averment.  Suppose  that,  in  a  dnl 
action,  the  plaintiff  declared  in  covenant,  as  reversioner^  stating  that  A.  was 
seised  in  fee,  and  being  so  seised,  demised  for  a  term  of  years  to  the  defeDdant, 
who  entered  into  the  covenant  declared  upon ;  and  that  A.  died  seised,  leaying 
the  plaintiff  his  heir-at-law.  If  the  defendant  pleaded  that  A.,  by  will  dolj 
executed,  devised  to  C.  all  lands  of  which  he  was  seised  in  fee,  not  averring  that 
the  lands  *in  question  were  part  of  them,  the  declaration  would  sup-  r^^-ggi 
ply  that  fact,  and  the  plea  would  be  a  sufficient  answer.  So  here  the  *-  -* 
indictment  supplies  the  fact  that  the  roads  in  Eastrington  township  are  such  is 
the  parish  would  be  liable  to  repair  but  for  the  custom  pleaded.  And  the  plea 
here,  after  alleging  the  township  to  be  in  the  parish  of  Eastrington,  and  the  road 
in  question  to  be  in  the  township ;  and  after  setting  forth  the  custom,  alleges 
that,  by  reason  of  the  premises,  the  township  ought  to  repair.  That  averment 
here  is  an  averment  of  fact,  and  fixes  the  road  in  question  as  one  which,  bat  for 
the  custom,  would  be  repairable  by  the  parish.  The  form  of  plea  given  in  note 
(10)  to  Rex  V.  Stoughton,  2  Wms.  Saund.  159  c,  contains  no  averment  as  to 
the  road  being  repairable  by  the  parish  or  any  other  district,  but  for  the  custom 
pleaded ;  and,  although  the  indictment  in  Rex  v.  Ecolesfield,  1  B.  &  Aid.  348, 
did  contain  the  statement  said  to  be  requisite  here.  Lord  Ellenborough  takes 
no  notice  of  it  when  recapitulating  the  material  parts  of  the  plea  in  his  judgment. 
Starkie,  with  whom  was  Wif/htman,  contr5..  At  least  the  defendants  caDOot 
have  judgment.  Parishioners  indicted  for  non -re  pair  of  a  highway  lying  within 
their  parish,  cannot  exonerate  themselves  merely  on  non  debent  reparare ;  and 
they  must  show  who  is  liable ;  Rex  v,  St.  Andrew's,  Holbom,  1  Mod.  112 :  the 
same  rule  may  be  collected  from  Rex  v.  Tarton,  1  Sid.  140 ;  S.  C,  as  Rex.  t>. 
Yarenton,  1  Keb.  277,  498,  514.  [Lord  Denman,  C.  J.  I  do  not  think  there 
is  any  doubt  on  this  point ;  but  Mr.  Cresswell  has  given  an  ingenious  answer  to 
the  objection,  by  arguing  that  the  averment  ^wanting  in  tbe  plea  is  sup-  r^^^gi 
plied  by  the  indictment.]  The  allegations  of  the  indictment  are  those  ^  \ 
usual  in  every  such  case.  The  presumption  is,  prima  facie,  against  the  parish. 
A  prosecutor  cannot  be  supposed  to  know  that  there  is  any  other  party  indictable. 
He  can  only  state  that  the  road  is  a  public  highway,  is  within  the  parish,  and  is 
out  of  repair.  Those  allegations  cannot  be  construed  into  an  admission  that  the 
road  is  one  which  the  parishioners  would  be  liable  to  repair  but  for  a  custom 
which  they  plead,  the  plea  failing  to  show  of  itself  how  any  other  party  is  liable. 
But,  further,  suppose  there  were  within  the  parish  a  township  containing  three 
districts,  in  one  of  which  the  repairs  were  done  ratione  tenurse,  in  another  the 
district  repaired,  and  in  a  third  the  whole  township ;  and  the  parishioners,  being 
indicted  for  the  non-repair  of  a  road  within  the  township  pleaded  as  the  defendants 
have  in  this  case.  According  to  the  argument  on  the  other  side,  they  woold  be 
entitled  to  judgment,  and  yet  the  public  could  not  know,  by  the  result,  who 
ought  to  be  indicted  in  future.  The  parishioners,  to  discharge  themselves,  most 
find  out  the  party  liable.  [Williams,  J.  And  you  argue  that  there  is  a  gene- 
ral averment  of  liability  in  the  township,  but  that  the  plea  does  not  apply  it  ^ 
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the  particnlar  road.]  Till  some  other  party  is  shown  to  be  liable,  the  presump- 
tion must  be  against  the  parish,  in  favor  of  the  public.  [Lord  Den  man,  C.  J. 
The  prosecutors  apparently  do  not  insist  upon  the  prayer  of  judgment  non  ob- 
stante veredicto.  Patteson,  J.  That  cannot  be  demanded ;  it  is  granted  only 
when  the  merits  are  clear ;  in  this  case  they  are  not  so,  if  there  is  a  third  party 
who  may  be  liable ;  and  it  is  on  that  assumption  only  that  the  plea  fails.] 
f-^Y701  *Lord  Denman,  0.  J.  As  to  the  other  part  of  the  motion ;  I  was 
*•  ■*  struck  at  first  with  Mr.  CressweWs  argument,  but  the  reply  to  it  is  suffi- 
cient. The  public,  whe^n  they  find  a  highway  out  of  repair,  cannot  know  who 
is  the  party  liable,  except  as  at  common  law.  They  proceed,  in  ignorance  as  to 
this  point,  against  the  nuisance  as  they  find  it.  The  parishioners,  if  they  would 
discharge  themselves,  must  point  out  the  party  who  is  liable. 

Patteson,  J.  I  am  of  the  same  opinion,  though,  if  this  had  been  an  action 
and  not  an  indictment,  I  should  have  said  that  the  objection  ought  to  be  taken 
by  special  demurrer. 

Williams,  J.  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  parishioners  here  set  up  a 
special  defence,  that  the  township  has  been  accustomed  to  repair  such  roads 
within  it  as  would  otherwise  be  repairable  by  the  parish  at  large ;  but  they  state 
nothing  which  applies  this  to  the  road  in  question. 

Rule  absolute  for  arresting  judgment. 


The  KING  v.  The  Inhabitants  of  the  Lower  District  or  Division  of  CUMBER- 
WORTH  and  CUMBERWORTH  HALF.     November  22. 

This  case  is  reported,  4  A.  &  E.  731. 


[*77I]  *WOODHAM  v.  BDW^ARDES.    Nov.  22. 

In  assumpsit  on  a  bill  of  exchange  against  the  aoceptor,  defendant  pleaded  that;  after 
the  accepting  and  after  the  time  for  payment,  he  being  resident  in  Scotland,  and  subject 
to  the  laws  hereof,  in  consideration  that  certain  supposed  creditors  should  forbear  to 
molest  or  sue  him,  made  his  deed  or  writing,  duly  stamped  and  attested  according 
to  the  law  of  Scotland,  by  which  he  conveyed  to  J.  D.,  and  such  persons  as  might 
thereafter  be  appointed  trustees  by  the  creditors,  for  the  use  of  the  creditors  men- 
tioned in  the  deed,  and  of  other  creditors  whom  the  trustees  should  assume  into  the 
benefit  of  the  disposition,  all  his  movable  estate  in  Scotland,  in  lieu  and  full  satisfac- 
tion and  disi^arge  of  all  his  debts  owing  to  the  said  creditors ;  that  notice  of  the  ex- 
ecution of  the  deed  was  given  to  divers  supposed  creditors  in  Scotland  and  England, 
including  the  plaintiff;  that  plaintiff  by  writing  signed  by  him,  and  valid  by  the  law  of 
Scotland,  appointed  H.  R.  his  attorney,  to  concur  in  and  adopt  the  deed,  and  receive  the 
dividends ;  Uiat  H.  R.  did  adopt  the  deed  and  its  provisions  on  plaintiff's  behalf,  acted 
therein  as  plaintiff's  anthorized  agent,  took  part  in  the  management  of  the  estate,  &o. ; 
that  other  creditors,  in  consideration  of  the  said  assignment,  and  the  acceptance  thereof 
hy  plaintiff,  agreed  to  accept,  and  did  accept,  the  same,  in  full  satisfaction  of  their 
debts ;  that  funds  of  defendant  had  since  become  available  under  the  deed  for  the  benefit 
of  the  creditors,  sufficient  to  pay  the  debts  of  defendant,  including  that  to  plaintiff; 
and  that  all  the  proceedings  were  pursuant  to  the  laws  of  Scotland ;  whereby,  and  by 
reason  of  the  premises,  and  by  the  aforesaid  laws,  defendant  had  become  absolutely 
discharged  from  the  causes  of  action  stated  in  the  declaration. 

Replication,  that  the  defendant  had  not  become  nor  was  discharged  in  respect,  &c.,  in 
manner  and  form,  &c.,  on  which  issue  was  joined. 

Held  that,  assuming  that  the  allegations  in  the  plea  respecting  the  law  of  Scotland  could 
he  rejected  (and  semble,  that  they  could  not),  and  the  plea  be  constnied  as  setting  up 
a  defence  according  to  Uie  law  of  England,  such  a  defence  was  not  shown  on  the  plea ; 
that  the  pleadings,  therefore,  must  be  understood  to  pnt  in  issue  the  law  of  Scotland; 
and  that  the  defendant,  to  succeed  on  the  plea,  was  bound  to  prove  such  law  as  a  fact. 

Assumpsit  npon  five  bills  of  exchange,  for  50/.  each,  accepted  by  the  defendant^ 
drawn  by  the  plaintiff,  payable  to  himself  or  order. 
Plea:  that,  after  acceptance  of  the  bill,  and  after  the  term  for  payment  had 
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elapsed,  to  wit,  Ac.,  the  defendant,  being  at  that  time  resident  in  Scotland,  and 
subject  to  the  laws  thereof,  in  consideration  that  certain  persons,  being  or  sap- 
posed  to  be,  creditors  of  him  the  defendant,  should  forbear  to  molest  or  sue  him 
in  respect  of  any  debt,  moneys,  or  claims,  before  and  at  that  time  due  or  sap- 
posed  to  be  doe  to  them  or  any  of  them  from  him,  made  his  certain  deed  or 
writing,  by  which  deed  or  writing  (duly  stamped  and  attested  according  to  the 
law  of  Scotland,  and  shown  to  the  Court  here),  defendant  did  alienate,  assign, 
dispose,  conyey,  and  make  over  to  and  in  favor  of  John  Donaldson,  and  to  soeh 
person  or  ^persons  as  might  thereafter  be  appointed  by  his  creditors  as  rtyroi 
trustees,  to  and  for  the  use  of  his  said  creditors  in  the  said  deed  men-  ^  ''^ 
tinned,  and  of  other  creditors  whom  the  said  trustees  should  assume  into  the 
benefit  of  the  said  disposition,  all  and  sundry  his  movable  goods,  furniture,  kc, 
and  other  effects,  and  in  general  the  whole  movable  estate  presently  apper- 
taining and  belonging  to  him,  situated  within  the  king4pm  of  Scotland,  together 
with  the  lease  of  his  dwelling-house  at  Clermiston,  to  and  in  &vor  of  the  said 
trustees  and  of  such  other  persons  as  his  said  creditors  might  thereafter  appoint 
trustees  whom  he  did  thereby  surrogate  and  substitute  in  his  full  right  and  place 
thereof,  in  lien  of,  and  in  full  satisfaction  and  discharge  of  all  the  said  debts, 
moneys,  and  claims,  due  from  him  to  the  said  creditors ;  that  notice  of  the  exe- 
cution of  the  said  deed  or  instrument  of  disposition  was  given  to  divers  persons 
being  or  supposed  to  be  creditors  of  the  defendant,  as  well  in  Scotland  as  in 
England,  and,  among  the  rest,  to  the  plaintiff^  that  plaintiff  by  his  writing 
signed  by  him,  and  which  writing  was,  by  the  law  of  Scotland,  valid  and  effectual 
in  that  behalf,  did  nominate  and  appoint  one  Henry  Richards  as  his  attorney  io 
diat  behalf,  and  as  such  attorney  empowered  him  to  concur  in  and  adopt  the 
said  deed,  and  to  receive  the  dividends  which  might  and  should  become  dnc  in 
respect  of  the  said  property  by  virtue  of  the  said  assignment;  and  that  H.  R. 
by  virtue  and  in  pursuance  of  such  nomination,  appointment,  and  authority, 
did  adopt  the  svd  deed  for  and  on  behalf  of  the  plaintiff,  and  did  act  therein  as 
his  authorised  agent,  and  was  appointed  one  of  the  committee  chosen  by  the 
said  creditors  for  the  management  and  distribution  of  the  defendant's  estate  and 
effects,  and  attended  meetings  of  "^the  creditors  under  the  said  deed,  and  ri^r'^^-x 
voted  and  acted  as  the  representative  of  the  plaintiff  in  the  matters  L  ' '  -' 
thereof  in  that  behalf;  that  divers  other  persons,  creditors  of  the  said  defen- 
dant, to  wit,  &c.  (naming  twenty-four  persons  or  firms),  in  consideration  of  the 
execution  of  such  assignment  by  defendant,  and  the  acceptance  thereof  by  plaintiff 
as  aforesaid,  did  agree  to  accept  the  assignment  of  the  goods  and  chattels  of  defen- 
dant as  aforesaid,  and  did  accept  the  same,  in  lieu  of  and  in  full  satisfaction  of  their 
respective  debts  and  claims.  The  declaration  then  alleged  that,  from  the  time 
of  executing  the  said  trust  deed  by  defendant,  and  the  adoption  thereof  by 
plaintiff  as  sibresaid,  defendant  had  not  at  any  time  accepted  any  other  bill  of  ex- 
change drawn  upon  him  by  plaintiff,  and  that  plaintiff  had  no  cause  of  action 
against  defendant  except  those  mentioned  in  the  declaration,  and  which  accraed 
before  the  execution  of  the  deed  by  defendant  and  the  adoption  thereof  by 
plaintiff  as  aforesaid ;  that,  since  the  execution,  &c.,  and  the  adoption,  &e.,  cer- 
tain funds,  goods,  and  chattels  of  the  defendant,  of  the  value  of  2000/.  and  op- 
wards,  have  become  available  under  the  trust  deed  for  the  benefit  of  the  credi- 
tors of  the  said  defendant,  and  for  the  benefit  (among  others)  of  the  said  plaintiff, 
and  that  the  said  sum  of  2000/.  is  sufficient  to  pay  all  the  debts  of  defendant  in  the 
said  trust  deed  mentioned,  and,  among  the  rest  the  debt  of  the  plaintiff.  And  that 
all  and  singular  the  proceedings  aforesaid  were  pursuant  to  and  in  conformity  with 
the  law  of  Scotland  tibresaid.  Whereby  ^  and  by  reason  of  the  said  several  premixi, 
and  by  effect  of  the  aforesaid  lawsy  he,  the  said  defendanty  hath  become  absoiuteiy  dis- 
charged in  respect  of  his  person,  lands,  goods,  and  chattels,  from  the  several  causes 
of  "^action  in  the  said  declaration  mentioned :  and  this,  &c.     Verification,  rsj'jn 

Replication.  That  the  defendant  hath  not  become,  nor  is  he,  discharged,  *- 
in  respect  of  his  person,  lands,  goods,  and  chattels,  from  the  several  causes  of  setion 
in  the  said  declaration,  in  manner  and  form,  &c.     Gondosion  i>  the  country. 
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On  the  trial  before  Lord  Drnman,  C.  J.,  at  the  Middlesex  sittings  after 
Easter  term,  1885,  the  defendant's  counsel  contended  that  the  pleadings  admitted 
his  case :  and,  no  evidence  being  given  on  either  side,  the  Lord  Chief  Justice 
directed  a  verdict  for  the  defendant,  giving  leave  to  move  to  enter  a  verdict  for 
the  plaintiff.     Dampier  obtained  a  rule  accordingly  in  Trinity  term,  1835. 

Erie  and  Sewell  now  showed  cause.  The  replication  is  an  informal  demurrer, 
admitting  all  the  facts,  and  taking  issue  on  the  law.  In  order  to  traverse  the 
facts,  the  plaintiff  should  have  replied  specially;  or  at  least  generally,  de  injurift. 
At  the  time  of  the  trial,  it  was  conceived  that  a  plaintiff  could  not  reply  de 
injuria,  in  such  a  case  as  this :  but  it  has  since  been  ruled  that  he  may;  Isaac  v. 
Farrar,  1  M.  &  W.  65;  S.  C.  Tyrwh.  &  Gr.  281.  His  replication  is,  however, 
not  so  framed  as  to  raise  the  same  issue  as  a  replication  de  injuria.  The  plea 
formally  alleges,  at  the  conclusion,  the  legal  effect  of  the  facts  averred  in  the 
body  of  the  plea;  the  replication  traverses  that  allegation  of  the  effect  by  denying 
the  discharge  modo  et  forma,  following  out  the  words  of  the  conclusion  of  the 
plea :  therefore  no  fact  in  the  body  of  the  plea  is  traversed  by  the  replication, 
p,.,.^-.  and  there  was  nothing  for  the  defendant '''to  prove.  It  will  be  said  that 
^  ^  the  fact  as  to  the  operation  of  the  law  of  Scotland  was  in  issue  under  the 
virtnte  cujus.  But  the  virtu te  cujus  only  collects  the  facts  contained  in  the 
plea,  and  without  introducing  new  matter,  draws  a  conclusion  from  them;  and 
such  a  virtu  te  cujus  is  not  traversable.  If  it  introduced  new  matter,  then  it 
might  be  traversable,  Lucas  v,  Nockells,  10  Bing.  157;  but  here  the  plea  is 
perfect  of  itself,  without  the  virtute  cujus,  which  amounts  only  to  an  inference 
of  law :  and  the  replication  is  an  issue  of  law,  which  is  not  permitted.  But, 
farther,  the  plea  discloses  a  defence  according  to  the  law  of  England,  and  the 
allegation  as  to  the  law  of  Scotland  is  merely  introduced  as  one  of  many  cir- 
cumstances necessary  to  substantiate  that  defence.  Wherever  a  debtor  consents 
to  hand  over  his  property  in  trust  for  all  creditors  who  choose  to  come  in,  a 
creditor  who  assents  cannot  sue  the  debtor  on  the  original  debt,  because  he  can- 
not replace  him  in  the  situation  in  which  he  was  before  the  transfer  was  made; 
Butler  V.  Rhodes,  1  Esp.  *236;  Brady  v.  Shiel,  1  Campb.  147.  In  this  case,  the 
averment  of  the  law  of  Scotland  was  necessary  to  show  also  the  validity  of  the 
deed  according  to  the  lex  loci.  [Coleridge,  J.  Does  the  debtor  make  a  transfer 
according  to  the  law  of  England,  if  there  be  only  a  parol  agreement?]  A  deed 
is  not  necessary,  if  the  assignment  be  only  of  chattel  interests.  Further,  the 
plea  shows  that  other  creditors  have  accepted  the  assignment  in  consideration  of 
the  plaintiff's  acceptance ;  and  a  creditor  whose  assent  has  induced  other  creditors 
to  give  theirs,  cannot  recover  on  the  original  debt:  Steinman  v.  Magnus,  11  East, 
B90;  S.  C.  2  Campb.  124,  and  a  large  class  of  subsequent  cases  decide 
r*7761  *^^^^9  ^"^  ^^^  principle  was  admitted  by  Boller,  J.  in  Heathcote  v, 
*-  -*  Crookshanks,  2  T.  R.  28,  and  lately  adhered  to,  at  Nisi  Prius,in  Seager 
».  Billington,  5  C.  &  P.  456.  [Lord  Denman,  C.  J.  Suppose  they  had  pro- 
duced evidence  that  this  was  not  a  discharge  by  the  law  of  Scotland,  do  yon  sky 
that  you  still  might  have  insisted  upon  its  being  a  good  discharge  by  the  law  \f 
England  ?]     Certainly  the  argument,  as  to  this  branch,  must  go  so  far. 

Smirke,  oontr^.  The  argument  of  the  defendant  is,  that  the  replication  tra- 
verses nothing  but  the  inference  of  law  from  the  facts  stated  in  the  plea,  and, 
therefore,  that  the  facts  themselves  are  admitted ;  and  that  these  constitute  a 
good  defence.  But  the  rule  is  that  matter  of  law  mixed  with  matter  of  fact  is 
traversable ;  The  Grocers'  Company  v.  The  Archbishop  of  Canterbury,  2  W. 
Bl.  770,  776;  Lucas  v.  Nockells,  10  Biug.  157.  Here  the  allegation  traversed 
is  a  mixed  inference,  first  of  Scotch  law,  next  of  English  law  :  for,  whether  the 
facts  stated  in  the  introductory  part  of  the  plea  are  a  discharge  by  the  law  of 
Scotland,  is  a  question  of  Scotch  law,  which  is  mere  matter  of  fact;  Male  v. 
Kobert«,  3  Esp.  163.  A  traverse  of  those  facts  would  be  wrong;  for  they  may 
^  all  true,  yet  may  not  constitute  a  defence  by  the  law  of  Seotland.  Supposing 
the  circumstances  stated  in  the  plea  to  be  a  good  discharge  in  Scotland,  then  it 
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18  an  infereDoe  of  English  law  that  a  discharge  good  in  that  otmutey  is  also 
available  in  the  English  coarts.  The  replication,  therefore,  pots  the  defendant 
on  the  proof,  if  not  of  all  the  matters  in  the  plea,  at  least  that  the  matten  set 
forth  in  it  are  a  defence  *by  the  Scotch  law  ;  and  for  this  purpose  he  rt—ri 
ought  to  have  called  witnesses  on  the  trial.  Even  if  the  allegation  tra-  L  ' ' '  J 
versed  had  been  (which  it  is  not)  a  mere  inference  of  law,  yet  it  does  not  follow 
that  the  defendant  would  not  be  obliged  to  prove  the  facts  contained  in  the  plea, 
having  chosen  to  take  issue  on  the  traverse  instead  of  demurring :  thus  nil  debet 
is  a  bad  plea  to  a  bail  bond,  because  it  refers  matter  of  law,  viz.,  the  validitj  of 
the  bond,  to  the  jury.  Smith  r.  Whitehead,  cited  in  Warren  v.  Consett,  *2  Ld. 
Raym.  1503 :  yet,  if  the  plaintiff  takes  issue  on  it  instead  of  demurring,  the 
defendant  is  let  into  any  defence  under  it ;  Rawlins  v,  Danvers,  5  Esp.  38. 

It  is  however  said  that  the  defendant  is  entitled  to  reject  all  reference  to  the 
law  of  Scotland,  and  insist  on  the  facts  as  a  good  defence  by  the  law  of  England. 

But,  first,  the  assignment,  authority,  &c.,  are  only  stated  to  be  good  by  the 
law  of  Scotland,  and  the  plea  throughout  entirely  relies  on  it ;  bo  that,  if  all 
reference  to  that  law  be  suppressed,  the  plea  will  fail  altogether.  Secoadly, 
even  if  this  difficulty  be  overlooked,  the  facts  will  be  no  discharge  by  the  law 
of  England.  A  substituted  agreement,  in  order  to  be  pleadable  as  a  defence, 
ought  to  amount  to  a  release,  or  to  an  executed  accord,  or  to  give  to  the  plaintiff 
a  clear  ground  of  action  in  lieu  of  the  one  on  which  he  sues,  as  in  Good  v. 
Cheesman,  2  B.  &  Ad.  ^328,  and  Cartwright  v,  Cooke,  3  B.  &  Ad.  701.  The 
instrument  set  forth  is  only  a  partial  trust  in  favor  of  certain  creditors,  to  which 
the  plaintiff  was  no  party.  It  is  not  said  that  he  accepted  it  in  satisfaction,  or 
agreed  to  forbear  to  sue,  or  that  the  trustee  '<  assumed  "  the  plaintiff  "  into  the 
benefit"  of  the  disposition,  or  that  all,  or  a  majority,  of  *the  creditors  r^r-^^i 
came  in,  or  that  the  plaintiff  received  any  benefit  whatever  from  the  *-  ^"^^ 
arrangement.  (See  Garrard  o.  Woolner,  8  Bing.  258  :  Heay  v.  Richardson,  2  C. 
M.  &  R.  422;  S.  G.  5  Tyrwh.  931.  It  was  not  alleged  in  the  present  plea, 
nor  did  it  appear  on  the  pleadings,  that  the  bill  was  made  or  accepted  in  Scotland. 
See  Phillips  v.  Allan,  8  B.  &  C.  477.)     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  The  argument  for  the  plaintiff  is,  that  the  fact  as  to 
the  law  of  Scotland  is  put  in  issue  by  this  replication,  which  traverses  the  dis- 
charge alleged  in  the  plea  to  arise  from  that  law ;  and  that,  if  this  be  the  effect 
of  the  issue,  the  plaintiff  is  entitled  to  recover,  because  the  defendant  has  not 
proved  what  he  undertook  to  prove.  On  the  other  side,  it  is  said  that,  whether 
the  issue  be  well  joined  or  not,  the  plea  shows  a  good  defence  according  to 
English  law.  But  that  does  not  appear  to  be  the  case.  There  is  no  binding 
deed ;  and  nothing  is  shown,  from  the  situation  either  of  the  debtor  or  of  other 
parties,  to  prevent  the  creditor  from  coming  upon  the  debtor. 

Patteson,  J.  If  this  had  been  a  motion  for  judgment  non  obstante  veredicto, 
it  could  not  have  succeeded  unless  the  plea  had  been  bad  on  its  face,  admitting 
the  facts  alleged.  But,  on  this  motion,  the  objection  is,  that  the  plea  states 
facts  which  the  defendant  was  bound  to  prove,  and  did  not  prove.  Some  facts 
at  least  are  traversed :  the  onus,  therefore,  was  on  the  defendant ;  and  he  has 
given  no  proof.  Consequently  the  rule  must  be  made  absolute.  It  is  clear 
tiiat  the  fact  of  the  Scotch  law  is  put  in  issue.  The  plea  speaks  of  the  Scotch 
law  throughout,  and  concludes  with  the  allegation  that  the  proceedings  were 
pursuant  to  and  in  conformity  with  *tho  laws  of  Scotland,  whereby,  and  rtji^l 
by  reason  of  the  said  several  premises,  and  by  effect  of  the  aforesaid  ^ 
laws,  the  defendant  has  become  absolutely  discharged ;  and  the  replication  tra- 
verses the  discharge  modo  et  form&.  The  replication,  therefore  puts  the  Scotch 
law  in  issue,  and  that  is  a  matter  of  evidence.  But  then  it  is  said  that  all 
relating  to  the  Scotch  law  may  be  rejected,  and  that  the  plea  may  be  taken  as 
showing  a  discharge  by  the  English  law.  I  doubt  that,  upon  a  record  tfaos 
framed.  Here  is  a  traverse :  can  you  reject  the  traverse,  and  say  that  the 
matter  traversed  is  unneccessary  ?    But,  even  if  that  could  be  done,  it  is  clear 
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that  the  plea  shows  no  defence  by  the  English  law :  for  it  is  not  alleged  that 
the  plaintiff  either  executed  the  deed  of  composition,  or  said  that  he  would  do 
so,  or  induced  others  to  do  so ;  but  only  that  he  nominated  and  appointed  a 
person  as  his  attorney,  and  authorized  and  empowered  him  to  concur  in  and 
adopt  the  deed,  and  that  such  person  did  adopt  the  deed  on  behalf  of  the  plaintiff. 
The  law  of  England  has  no  such  phraseology,  although  a  man  may  be  estopped 
by  acting  under  a  deed.  There  is  no  averment  here  to  show  that  the  defendant 
was  put  by  the  plaintiff  in  an  altered  situation,  according  to  the  English  law, 
or  that  other  creditors  came  in  under  circumstances  which  would  make  it  frau- 
dulent in  the  plaintiff  to  proceed  for  his  debt.  The  discharge,  therefore,  which 
is  traversed,  is  a  discharge  by  the  Scotch  law. 

Williams  and  Coleridok  Js.,  concurred.  Bule  absolute. 


[*780]  *The  KING  r.  EVE  and  PARLEY.    Nbv.2i. 

D.  obtained  a  rale  niri  for  a  criminal  information  against  the  publishers  of  a  libel,  on  his 
affidavit  that  the  imputation  in  the  libel  was  false.  The  Court  discharged  the  rule, 
on  the  sole  affidavit  of  8.,  who  deposed  that  the  impntation  was  true.  Afterwards  S. 
made  declarations,  and  depositions  in  an  ecclesiastical  suit  (bat  not,  apparently,  ma- 
terial to  sach  suit),  contradicting  his  affidavit  in  all  particulars.  D.  then  indicted  S. 
for  peijury,  and  the  bill  was  found,  but  S.  left  the  country.  In  the  term  after  S.  had 
made  the  declarations  and  depositions,  and  after  he  had  gone  away,  D.  obtained 
another  rule  for  a  criminal  information  against  the  publishers,  on  affidavit  of  the  above 
facte,  and  of  his  innocence  as  before.  In  answer,  affidavit  was  made  that  S  gave  the 
information,  after  the  publication,  voluntarily,  and  that  the  deponent  then  and  now 
believed  such  information  to  be  true ;  but  no  affidavit  was  made  as  to  information  or 
belief  at  the  time  of  the  publication. 

The  Court,  under  the  peculiar  circumstances,  made  the  rule  absolute. 

In  Trinity  term  last,  Wiffhtmarij  on  behalf  of  Simon  Digby,  obtained  a  rule 
nisi  for  a  criminal  information  against  the  defendants,  for  publishing  a  libel  in 
a  Sunday  newspaper,  of  May  29th,  1836,  called  The  Satirist  and  the  Censor  of 
the  Time,  in  the  following  words : — '<  Simon,  but  more  commonly  known  in  the 
play  world,  as  ^  King'  Digby,  from  his  skill  in  '  palming'  that  card  at  ^cartC; 
and  who  long  enjoyed  an  unenviable  notoriety  among  the  legs  at  the  club  at 
Brighton,  is  living  in  obscurity  in  Devonshire.  He  has  been,  however,  recently 
in  town,  and  was  seen  at  Epsom  during  the  races,  sharply  upon  the  look-out,  it 
was  presumed,  for  fiats."  In  support  of  the  rule,  Digby  made  affidavit  that  he 
never  was  guilty  of  palming  the  king  at  '<  ^art6,''  nor  of  unfair  play  at  cards 
or  any  other  game ;  and  that  he  had  not  been  at  Epsom  races  since  1829.  The 
only  affidavit  in  opposition  was  that  of  Thomas  Shepard,  described,  in  the  title 
of  the  affidavit,  as  of  Frederick  Street,  Hampstead  Road,  Middlesex,  who  de« 
posed  that  he  was  intimately  acquainted  with  Digby,  and  that,  on  one  occasion 
when  Digby  dined  with  the  deponent  at  the  deponent's  then  residence  in 
Shaftesbury  Terrace,  Pimlico,  Digby  played  at  ^art^  with  him,  won  of  him 
from  80/.  to  85/.,  was  detected  by  him,  while  at  play,  in  palming  the  king,  con- 
r:itYQ|-|  fessed  ^^^  ^^^^  ^°^  returned  the  money.  *0n  these  affidavits,  this 
^       ^  Court,  in  Trinity  term  last,  discharged  the  rule. 

In  this  term,  Sir  John  Campbell,  Attorney-General,  obtained  a  rule  nisi  for 
a  criminal  information  against  the  defendants,  for  the  libel  before  complained 
of.  In  support  of  the  rule,  Digby  made  affidavit  that  all  the  statements  in 
Shepard's  affidavit  respecting  the  deponent  were  false ;  that  the  deponent  had 
never  seen  or  heard  of  Shepard  up  to  the  time  of  reading  his  affidavit;  denyingi 
u  before,  the  charge  in  the  libel ;  that,  immediately  after  the  previous  rule  was 
diseharged,  he  proceeded  to  make  inquiry  concerning  Shepurd ;  that,  having 
learned  that  a  person  of  the  name,  and  answering  to  the  description  of  him,  was 
to  be  examined  on  the  16th  of  June  last,  in  a  cause  in  the  Consistory  Court  in 
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London,  at  the  office  of  a  proctor,  he  went  thither  on  that  day,  and,  withoat 
mentioning  his  own  name,  addressed  the  person. in  qaestion,  who  then  denied 
all  acquaintance  with  him ;  that,  at  his  suggestion,  the  same  person  was  interro- 
gated on  the  subject,  in  the  cause,  and,  in  answer  to  snch  interrogatories,  swore 
that  he  did  not  know  the  party  who  had  addressed  him  as  above,  that  he  neTer 
resided  in  Frederick  Street,  Hampstead  Road,  nor  in  Shaftesbury  Terrace, 
Pimlico,  that  he  had  no  knowledge  of  the  previous  proceedings  on  the  libel, 
except  from  reading  them  in  a  newspaper,  that  he  was  not  the  person  who  had 
made  the  affidavit  in  those  proceedings,  that  he  did  not  know  Digby,  and  had 
never  dined  in  his  company,  nor  played  at  cards  with  him  at  Shaftesbury  Ter- 
race or  elsewhere,  and,  that  he  never  was  in  his  company  at  all.  There  were 
affidavits  identifying  this  Shepard  with  the  person  who  made  the  affidavit  npon 
which  the  "^previous  rule  was  discharged,  by  means  of  the  signatures  to  r^-jom 
that  affidavit,  and  to  the  deposition  in  the  Consistory  Court;  and  an^  ^-^ 
affidavit  identifying  the  person  who  made  the  deposition  in  the  Consistory  Coart 
with  a  Thomas  Shepard  who  had  resided  at  Shaftesbury  Terrace,  Pimlico. 
Digby  also  deposed  that  he  had  preferred  an  indictment  for  perjury  agtiast 
Shepard  at  the  Central  Criminal  Court,  in  August  last,  after  his  depositioQ  in 
the  Consistory  Court ;  and  that  the  bill  was  found,  on  the  deponent's  oath  de- 
nying the  truth  of  the  statements  in  Shepard's  affidavit,  and  on  the  testimony 
of  several  other  witnesses ;  that  he  had  obtained  a  warrant  from  the  Lord  Chief 
Justice  for  the  apprehension  of  Shepard,  which  was  put  into  the  hands  of  an 
officer,  but  the  officer  had  not  been  able  to  find  Shepard ;  and  that  he  was  be- 
lieved to  have  left  the  country.  There  were  also  affidavits  of  several  noblemen 
and  gentlemen,  deposing  to  the  integrity  of  Digby,  and  to  their  disbelief  of  the 
charges  in  the  libel,  and  in  Shepard's  affidavit. 

In  opposition  to  the  rule,  an  affidavit  was  made  by  an  attorney  (not  emplojed 
as  such  on  this  or  tho  former  proceeding),  that,  after  the  first  rule  nisi  was 
obtained,  he  made  inquiries  in  quarters  where  he  thought  it  probable  that  infor- 
mation could  be  obtained,  to  enable  the  proprietors  of  the  newspaper  to  show 
cause ;  that  Shepard  Tof  whom  be  had  no  previous  knowledge)  had  called  on 
him,  and  given  him  tne  information  from  which  Shepard's  affidavit  was  after- 
wards prepared ;  and  that,  after  the  interview,  the  deponent  had  satisfied  himself 
by  inquiry  that  a  person,  answering  to  the  description  and  name  of  Shepard, 
had  resided  in  Shaftesbury  Terrace,  Pimlico,  and  was  at  the  time  residing  in 
Frederick  Street,  Hampstead  Road ;  that  he  did  then,  '^and  still,  believe  1^331 
that  Shepard  had  stated  nothing  but  truth  in  his  affidavit ;  and  that  no  ■- 
persuasion  or  control  had  been  exercised  over  Shepard  to  induce  him  to  make 
the  affidavit. 

Thesiger  and  Kelly  now  showed  cause.  There  is  no  pretence  for  saying  that 
the  affidavit  on  which  the  rule  was  originally  discharged  was  not  the  affidavit  of 
the  party  in  whose  name  it  was  professedly  sworn :  indeed,  the  prosecutor  in- 
sists on  the  identity.  The  question,  therefore,  is  whether  the  Court,  having 
once  discharged  a  rule  upon  affidavit,  will  afterwards  permit  the  question  to  be 
opened,  on  a  suggestion  that  such  affidavit  was  false.  There  is  no  precedent  for 
such  a  proceeding ;  and  it  would  be  very  dangerous  to  create  one.  The  proseca- 
tor  insists  that  Shepard  is  perjured.  It  is  as  likely  that  the  perjury  was  com- 
mitted in  the  case  in  the  Consistory  Court,  as  on  showing  cause  against  the  rale 
for  a  criminal  information ;  indeed  the  former  is  the  more  probiiDle,  as  the  de- 
positions in  the  Consistory  Court,  so  far  as  they  relate  to  the  question  now  be- 
fore this  Court,  do  not  appear  to  be  sufficiently  material  to  admit  of  peijary  being 
assigned  upon  them :  whereas  the  affidavit  was  sworn  under  a  direct  Uability  to 
a  prosecution  for  perjury,  if  it  was  fiilse. 

Sir  John  CampbeUy  Attorney-Greneral,  with  whom  were  Wightman,  and  /. 
W,  Smith,  contr^.  The  defendants  do  not  even  now  swear  that,  when  they  pnh- 
lished  the  libel,  they  believed  it  to  be  true.  The  Court  having  refused  the  pro- 
secutor his  remedy,  on  the  affidavit  of  a  party  who  now  appears,  upon  anj  sup- 
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r*7841  P^^^'^°'  ^  ^  '^'unworthy  of  belief,  and  who  is  beyond  reach,  the  prose- 
>-  -'  cntor  now  asks  to  be  put  in  the  situation  he  would  have  stood  in  if  no 
such  affidavit  had  been  sworn.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  G.  J.  The  Court  will  always  feel  very  jealous  when  an  ap- 
plication is  made  to  re-open  a  rule  on  the  ground  that  the  affidavits  on  which  it 
waa  discharged  were  false.  But  the  circumstances  of  this  case  are  so  peculiar, 
that  there  is  no  fear  of  our  creating  an  improper  precedent  by  making  this  rule 
absolute.  A  party,  who  has  been  most  grossly  calumniated  as  a  swindler,  vin- 
dicates himself  from  the  charge,  so  far  as  to  satisfy  the  rule  which  this  Court 
lays  down  in  cases  of  applications  for  a  criminal  information ;  but  he  is  met  by 
the  affidavit  of  Shepard,  who  swears  to  the  truth  of  the  charge.  Afterwards  it 
appears  that  Shepard  has  sworn  falsely  in  all  respects,  and  has  fabricated  the 
whole  history.  That  being  made  probable  to  us,  the  publishers  are  called  on  to 
show  cause  why  the  rule,  having  been  discharged  upon  an  affidavit  which  was 
apparently  a  perjury,  should  not  be  revived.  They  do  not,  in  answer,  say  that 
they  had  any  other  information,  leading  them  to  believe  that  the  charge  was 
true,  at  the  time  of  the  publication ;  nor  even  that,  at  that  time,  they  had  the 
information  from  Shepard  himself;  but  only  that,  after  the  publication,  a  person 
obtained  the  account  from  Shepard.  There  is  every  reason  to  believe  that  that 
account  was  false.  I  think,  therefore,  that  the  circumstances  are  quite  peculiar 
enough  to  enable  us  to  say  that  we  are  not  likely  to  create  a  dangerous  precedent 
by  granting  the  rule. 

rn^^'Qfii     Tattbson,  Williams,  and  Coleridge,  Js.,  concurred. 
L  '^^J  Rule  absolute.* 

'  For  the  general  practice  on  this  snbject,  see  Rex  v.  Smithson,  4  B.  &  Ad.  861,  as  to 
eriminal  informations.  As  to  other  matters,  Davies  v.  Cottle,  8  T.  R.  405,  and  Phillips 
V,  Weyman,  2  Chitt.  Rep.  265 ;  to  which  the  following  case  may  be  added. 

BODFIELD  v.  PADMORE.    June  18. 

Where  a  mle  had  been  obtained  to  discharge  a  party  out  of  custody,  and  had  been  after- 
wards discharged,  the  Court  refused  to  entertain  the  same  question  on  a  subsequent 
application,  founded  upon  facts  which  had  occurred  before  the  previous  mle  was  ob- 
tained ;  it  not  appearing  that  the  party  applying  was  then  ignorant  of  the  facts,  though 
they  were  not  then  brought  before  the  Court. 

Crowder  had  obtained  a  mle  calling  on  the  plaintiff  to  show  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  marshal,  and  a  mortgage  deed  held 
by  the  plaintiff  be  delivered  up.  A  rule  to  the  same  effect  had  been  previously  obtained 
(in  Michaelmas  term  last),  and  subsequently  discharged ;  and  the  facts  deposed  to  in 
support  of  the  present  rule  had  occurred  before  the  former  rule  was  obtained ;  but  it  did 
not  appear  that  they  had  then  been  brought  before  the  Court. 

Busby  now  showed  cause,  and  contended  that,  inasmuch  as  it  was  not  suggested  that 
the  facts  now  insisted  upon  had  come  to  the  defendant's  knowledge  since  the  obtaining 
of  the  former  rule,  and  as  they  had  occurred  before,  the  defendant  could  not  raise  the 
question  anew. 

Crowder,  oontrft,  contended  that,  as  the  facts  had  not  been  before  the  Court  on  the  for- 
mer occasion,  the  defendant  could  not  be  bound  by  a  decision  not  affecting  the  merits  of 
the  present  case. 

Lord  DiNif  AN,  C.  J.  It  is  impossible  to  re-open  this  question.  If  a  party  haye  proper 
materials  at  the  time  of  his  first  application,  and  be  not  in  a  state  of  ignorance,  he  is  not 
to  make  a  new  application  because  he  did  not  bring  them  forward  at  first.  Nothing 
could  be  more  dangerous. 

Littlkdalk,  Pattxsoh,  and  Williams,  Js.,  concurred.  Rule  discharged. 


r*7ftin     *The  KING  v.  The  Churchwardens  and  Overseers  of  WESTOE. 
[^^^J  Nov.  24. 

The  Court  will  not  grant  a  mandamus,  calling  upon  parish  ofiicers.  appellant  against  an 
order  of  removal,  to  produce  the  pauper's  indentures  of  apprenticeship  (sworn  to  be 
in  their  custody),  at  the  instance  of  the  respondents,  in  order  that  an  assignment 
thereon  endorsed  may  be  stamped,  so  as  to  be  e?idence  on  the  hearing  of  the  appeaL 
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CaESSWELL,  in  this  term,  obtained  a  rule  nisi  for  a  mandamiUy  calling  upon 
the  churchwardens  and  overseers  of  the  township  of  Westoe,  in  the  coantj  of 
Durham,  to  produce  to  the  commissioners  of  stamps  a  certain  indenture  or  in- 
strument in  writing,  purporting  to  be  an  indenture  of  apprenticeship  between 
parties  named  in  the  rule,  in  order  that  a  stamp  might  be  affixed  apon  a  ecrtaio 
deed  poll  or  instrument  of  assignment  endorsed  on  the  said  indenture,  so  thai 
the  said  endorsement  might  be  read  in  evidence  at  the  hearing  of  an  appeal  now 
depending  between  the  township  of  Scarborough,  in  the  North  Riding  of  York- 
shire, and  the  said  township  of  Westoe ;  or  otherwise  to  give  up  the  said  inden- 
ture of  apprenticeship,  for  the  purpose  aforesaid,  to  the  churchwardens  and  over- 
seers of  Scarborough,  or  their  attorney.  Westoe  had  given  notice  of  appeal 
against  an  order  pf  justices  removing  a  pauper  to  that  township  from  Scarbo- 
rough.  On  the  pauper's  examination  it  appeared  that  he  had  been  bound  to  a 
person  in  Westoe.  The  attorney  for  the  parish  officers  of  Westoe  had  the  in- 
denture in  his  possession ;  it  having  been  obtained  (in  what  manner  did  not  ap- 
pear) from  the  master  of  the  apprentice.  It  purported  to  bind  the  pauper  to  a 
person  in  North  Shields,  and  was  duly  stamped  and  executed  ;  but  on  the  back 
of  it  was  an  endorsement  purporting  to  be  an  assignment  of  the  pauper  to  a  mas- 
ter in  Westoe,  with  whom  the  pauper  had  served ;  that  endorsement  *was  rr^oTi 
duly  executed,  but  not  stamped.  Possession  of  the  indenture  had  been  ^  ^ 
demanded,  on  behalf  of  Scarborough,  for  the  purpose  of  stamping,  but  refused. 
The  sessions  respited  the  appeal  to  give  time  for  making  the  present  applieatioa. 

Bliss  now  showed  cause.     The  overseers  are  unwilling  to  furnish  evidence 
against  the  township  for  which  they  are  trustees,  unless  the  law  requires  tbem 
to  do  so.     The  application  is  new;  it  calls  upon  them,  not  merely  to  produce  a 
document  for  inspection,  but  to  give  up  the  control  of  it  for  the  purpose  of 
stamping.     If  this  were  simply  a  motion  for  a  mandamus  to  allow  inspection, 
the  Court  would  not  grant  it.     This  is  evident  from  Rex  v.  The  Bishop  of  Elj, 
8  B.  &  C.  112,  and  the  authorities  there  cited.     Lord  Tenterden  said  in  that 
case,  "The  books  of  a  corporation  are  kept  for  the  use  of  the  body  at  large,  or 
that  of  the  individual  members,  and  not  for  the  use  of  strangers ;  so  also  are 
parish  books ;  but  a  bishop's  register  of  institutions  is  kept  for  the  use  of  all 
persons  claiming  title  to  livings  in  his  diocese.     It,  therefore,  differs  from  the 
others,  and  is  of  a  public  nature."    On  that  ground  the  mandamus  was  granted; 
had  such  ground  been  wanting,  the  writ  would  not  have  issued ;  Cox  r.  Copping, 
Ld.  Ray.  337;  Rex  v.  Smallpiece,  2  Cbitt.  Rep.  288.   In  the  Mayor  of  Sooth- 
ampton  v.  Graves,  8  T.  R.  590,  this  Court  held  that  a  mandamus  calling  on 
a  corporation  to  allow  an  inspection  of  their  books  by  a  stranger  ought  not  to 
be  granted,  although  there  were  several  recent  instances  in  which  this  had 
been  done.     But  the  demand  to  have  a  document  given  up  for  the  purpose  of 
*being  stamped    is  still  more  objectionable.     If  a  mandamus  were  pji^^i 
granted  here,  a  party  might  in  the  same  manner  be  required  (at  what-  ^ 
ever  risk  to  his  own  estate)  to  produce  his  title  deeds  in  any  settlement  case 
where  a  question  arose  upon  which  deeds  might  be  thought  to  bear.     Bat  this 
cannot  be  demanded  by  persons  who  are  not  parties  to  such  deeds,  or  interested 
in  them.     Ratcliff  v,  Blcasby,  3  Bing.  148  ;  Lawrence  v.  Hooker,  5  Bing.  6 ; 
Cocks  V,  Nash,  9  Bingh.  723 ;  Travis  v.  Collins,  2  Cro.  &  Jer.  625 ;  S.  C  2 
Tyrwh.  726 ;  Bateman  v.  Phillips,  4  Taunt.  157,  show  the  description  of  interest 
requisite  to  authorize  such  a  demand ;  the  advantage  which  persons  may  deri?e, 
as  parties  to  an  appeal,  from  the  production  of  a  particular  document  in  evidence, 
is  clearly  not  such  an  interest.     It  cannot  be  said  that  the  officers  of  Westoe 
hold  this  document  as  trustees  for  any  party  but  their  own  township.    Besides, 
the  Court  will  not,  for  this  purpose,  notice  trusts,  except  in  suits  actually  before 
it.   In  Cocks  v.  Nash,  9  Bing.  727,  Alderson,  B.,  says,  **The  practice  has  been 
to  compel  a  party  to  the  suit  to  produce  a  document  required  by  the  adverse 
party,  where  both  have  an  interest  in  the  same  document ;  and  this,  in  order 
that  the  suit  may  proceed; — that  the  adverse  party  may  not  have  an  obfltacle 
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thrown  in  his  way.''  '^  Over  trustees  as  trustees,  this  Court  has  no  jurisdiction/' 
Then,  if  the  case  is  not  one  in  which  the  Court  will  interfere  as  in  the  exercise 
of  its  ordinary  control  over  a  suit,  but  the  parties  are  obliged  to  ask  for  a 
mandamus,  they  must  found  themselves  on  a  legal  right.  Here  that  right 
must  be  grounded  on  a  service  under  the  very  assignment  in  question;  but,  the 
r*7891  *'^^ig^°'^^^^  ^^^  being  stamped,  the  service  is  as  if  it  had  never  taken 
^  -^  place.  The  defect  in  the  instrument  removes  the  foundation  of  their 
claim ;  the  case  is  in  this  respect  like  Jackson  v.  Warwick,  7  T.  R.  121 ; 
Aldridge  v.  Ewen,  3  Esp.  N.  P.  C.  188,  and  Hunt  v.  Stevens,  3  Taunt.  113. 
Farther,  it  does  not  appear  when  the  assignment  was  executed ;  if  before  the 
passing  of  stat.  44  G.  3,  c.  98,  it  could  not  now  be  rendered  valid  by  stamping, 
Rex  V.  Chipping  Norton,  5  B.  &  Aid.  412.  But  see  Rex  v.  Ide,  2  B.  &  Ad.  866. 
And  it  is  an  additional  reason  for  refusing  this  application,  that  it  may  subject 
third  parties  to  penalties,  under  the  revenue  laws  and  otherwise,  Lawrence  v. 
Hooker,  5  Bing.  6,  besides  other  liabilities  to  which  the  production  of  such  a 
document  might  possibly  expose  them.  If  it  be  alleged,  as  a  ground  of  the 
application,  that  it  calls  on  public  officers  to  discharge  a  public  duty,  that 
argument  applies  only  to  such  duties  as  the  office  properly  calls  on  them  to 
fulfil.  And  the  objection  ^before  urged  would  still  apply,  that  the  claimant  does 
not  show  an  interest  in  himself,  or  a  legal  right. 

Cresstoell,  contra.  The  question  is,  not  whether  the  instrument,  if  produced, 
could  be  rendered  available,  but  whether  the  officers  of  Westoe  are  entitled  to 
withhold  it.  The  ground  upon  which  a  mandamus  was  granted  in  Rex  v.  The 
Bishop  of  Ely,  8  B.  &  C.  112,  was  that  the  register  was  a  public  document,  and 
ought  to  be  open  for  the  use  of  all  persons  claiming  title  to  livings  in  the  diocese. 
The  same  argument  applies  here.  Paupers  are  maintainable  by  parishes  according 
pKyoA-i  to  certain  conditions  '''prescribed  by  law ;  and  the  question  of  settlement, 
^  -'  under  that  law,  is  a  public  question.  Having  then  in  their  possession 
a  document  relating  to  the  settlement  of  a  pauper,  they  are  bound  to  produce  it 
at  the  request  of  any  person  having  an  interest  in  that  fact.  They  have 
possessed  themselves  of  the  evidence  on  a  question  of  public  right ;  and  they 
resort  to  a  technical  difficulty  to  excuse  themselves  from  producing  it.  In  The 
Mayor  of  Southampton  v.  Graves,  8  T.  R.  590,  the  application  was  to  inspect 
documents  in  which  the  corporation  bad  an  interest  like  that  of  a  privato  party 
in  his  title  deeds.  Lord  Kenyon  said  there,  <<  Corporations,  like  individuals, 
have  their  rights  and  estates ;"  ^'but  according  to  the  doctrine  now  relied  upon 
hy  the  defendant,  in  every  case  where  a  corporation  are  parties  to  a  suit,  an 
inspection  of  their  writings  is  to  be  granted  of  course.  Where  indeed  the  dis- 
pute is  between  different  corporators,  there  an  inspection  of  the  writings  belong- 
ing to  the  corporation  may  be  granted,  because  each  party  has  a  right  to  see 
them  :  but  I  cannot  conceive  why  an  inspection  of  the  muniments  of  a  corpora- 
tion should  be  granted  when  a  similar  inspection  would  be  denied  if  the  suit 
were  between  private  persons  only."  But  this  writing  is  not  a  muniment  of  the 
parish  officers  of  Westoe ;  if  subpoenaed  to  produce  it,  they  could  not  withhold 
It  on  that  ground.  If  a  mandamus  does  not  issue,  injustice  must  be  done.  It 
is  not  denied  that  there  was  an  indenture,  an  assignment,  and  a  service  in  Westoe; 
l>ut,  if  this  document  cannot  be  made  a  subject  of  proof,  Scarborough  must  main- 
tain the  pauper.  If,  when  the  instrument  has  been  stamped,  the  officers  of 
r*79l1  ^^^^^  ^^  ^^^^  ^^^^  ^^  ought  *not  to  be  produced  in  evidence  on  the 
-^  hearing  of  the  appeal,  they  may  allege  their  reasons  hereafter :  and  it  will 
then  become  a  question  whether  or  not  secondary  evidence  shall  be  received. 

Lord  Denman,  C.  J.  I  think  that  a  mandamus  cannot  be  granted.  Mr. 
CresswcU  is  obliged  to  support  the  application  by  contending  that  this  is  a 
public  document,  but  we  cannot  consider  it  so.     No  case  goes  so  far. 

Patteson,  J.  The  argument  as  to  want  of  interest  in  this  document  is 
heside  the  question.  Mr.  Cresswell  does  not  contend  that  the  parish  officers  of 
Scarborough  have  an  interest  in  the  document,  but  only  that  it  is  of  a  public 
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nature,  which  there  is  no  pretence  for  asserting.  It  is  said  that  injustice  will 
result  from  its  being  withheld  :  but  the  public  is  not  concerned,  for  the  pauper 
must  be  settled  somewhere.     The  rule  must  therefore  be  discharged. 

Williams,  J.     I  am  of  the  same  opinion.     It  is  impossible  to  say  that  thii 
is  a  public  document.^  Rale  discharged. 

1  Coleridge  J.,  was  in  the  ball  court. 


*BALLANTYNE  t;.  TAYLOR.     Nov.  24.  [*792] 

Plain tiif  held  defendant  to  bail  for  a  debt  sworn  to  be  20^.  2$.  Id,  The  demand  con- 
sisted of  many  items,  none  exceeding  12«.  in  amount  Defendant  pleaded,  1.  Pirt 
payment  2.  Infancy;  and  no  other  plea.  Defendant  traversed  the  payment,  and 
rejoined,  to  the  second  plea,  that  the  goods  were  necessaries.  On  the  trial,  defendant 
failed  as  to  the  plea  of  payment,  and,  the  judge  leaving  it  to  the  jury  whether  the 
goods  supplied  were  necessaries,  the  plaintiff  had  a  verdict  for  10^,  being  the  whole 
of  his  claim  for  those  articles  which  he  had  proved  the  delivery : 

Held,  that  defendant  was  entitled  to  costs  under  stat  48  G.  8,  c.  46,  a.  8,  though  plain- 
tiff, upon  the  motion,  put  in  affidavits  to  show  that  goods  had  been  supplied  to  the 
whole  amount  claimed  (which  defendant,  in  general  terms,  denied),  and  though  the 
affidavits  stated  that  plaintiff's  failure  to  prove  his  whole  demand  at  the  trial  wu 
owing  to  a  part  of  the  goods  having  been  delivered  by  himsell 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plaintiff 
arrested  defendant,  and  held  him  to  bail  for  20/.  2s.  14*  Defendant  pleaded, 
1.  Infancy.  2.  Payment  oibL  15s.  3(i.,  part  of  the  demand.  Replication:  1. 
That  the  goods  were  necessaries  :  2.  Traversing  the  payment.  Issues  thereon. 
On  the  trial  before  Lord  Den  man  G.  J.,  at  the  sittings  in  London  after  last 
Trinity  term,  the  plaintiff  proved  delivery  of  part  of  the  goods;  the  plea  of  pay- 
ment  was  not  supported  \  and  the  Lord  Chief  Justice  left  it  to  the  jury  whether 
any  part  of  the  goods  proved  to  have  been  delivered  were  necessaries,  desiring 
them,  if  so,  to  give  a  verdict  for  the  amount  claimed  in  respect  of  such  goods. 
The  jury  gave  a  verdict  for  10/.  In  this  term  a  rule  nisi  was  obtained  for  coBts, 
under  sUt.  43  G.  3,  c.  46,  s.  3. 

By  particulars,  delivered  before  plea,  under  a  judge's  order,  it  appeared  that 
the  action  was  brought  for  25/.  17s.  4<f.,  minus  5/.  15s.  3<f.,  admitted  to  hare 
been  paid  in  1831,  the  items  being  of  various  dates,  from  September,  1831,  to 
July  1834.     The  articles  were  gloves,  hosiery,  cravats,  &c.,  the  highest  item  of 
charge  amounting  to  12s.,  the  lowest  to  Is.  4c/.     The  defendant  by  his  affidarit, 
denied  that  at  or  since  the  commencement  of  the  suit  he  owed  the  plaintiff  20/., 
and  alleged  *thfit  no  bill  of  particulars  had  been  delivered  to  him,  before  r^^^^-x 
the  arrest,  beyond  tho  amount  of  9/.  9s.  9</.     The  affidavits  in  answer,  *- 
by  the  plaintiff  and  others,  stated  that  20/.  2s.  \d,  was  owing  at  the  time  of  the 
arrest,  as  stated  in  the  particulars,  which  the  deponents  confirmed  by  reference 
to  the  plaintiff's  books;  that  (as  one  of  the  deponents  believed,  assigning 
reasons)  accounts  of  the  whole  were  duly  delivered ;  that  defendant's  father  bad 
paid  the  5/.  15s.  3(/.  on  account  in  1831,  and  had  then  told  plaintiff  that  be 
must  look  to  defendant  for  the  balance,  as  his  allowance  was  sufficient  to  enable 
him  to  pay  it;  that  in  1835,  plaintiff  having  written  a  letter  pressing  for  pay- 
ment, defendant  returned  an  answer,  saying,  among  other  things,  ''  if  you  think 
you  can  recover  the  bills  by  law,  you  had  better  try  it;"  that,  in  consequence 
of  this  letter,  plaintiff,  believing  that  defendant  meant  to  act  dishonestly,  in- 
structed his  attorney  to  demand  payment,  and  to  arrest,  if  the  application  was 
not  attended  to ;  that,  at  the  trial,  plaintiff,  having  delivered  many  of  the  articles 
himself,  c^uld  only  prove  his  demand  as  to  a  part,  which  his  shopman  bad  de- 
livered ;  that  the  jury  gave  a  verdict  for  the  whole  amount  of  these ;  and  that 
the  prices  were  reasonable,  and  the  goods  suitable,  in  quality  and  qaantitj,  to 
the  defendant's  apparent  condition  in  life. 

Sir  F,  Pollock  and  Sicann  now  showed  cause.     There  was  according  to  tba 
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atatate,  "  reasonable  or  probable  cause"  for  holding  to  bail.  The  plaintiff  failed 
only  80  far  as  he  was  unable  to  prove  the  delivery  of  particular  articles.  The 
defendant  asserts  generally  that  he  did  not  owe  20/.  when  arrested,  but  he  does 
not  deny  specifically  the  receipt  of  any  article ;  nor  does  he  say  that  he  did  not 
r*7Q41  '^'IcQOw  the  amount  of  the  plaintiff's  claim,  though  he  denies  that  any  bill 
I-  -'of  particulars  (except  as  to  9/.  9s.  9d,)  was  delivered  to  him  before  the 
arrest.  On  both  the  issues  which  he  has  raised,  the  verdict  is  against  him. 
The  real  question  was  upon  the  defence  of  infancy.  There  was  a  bon&  fide 
claim  as  to  the  whole  amount,  with  a  fair  ground  for  expectation,  on  the  plain- 
tiff's part,  that  he  might  succeed ;  costs  therefore  ought  not  to  be  given  against 
him ;  Stovin  v,  Taylor,  1  Dowl.  P.  C.  697,  note  (a) ;  Twiss  v.  Osborne,  4  Dowl. 
P.  C.  107 ;  Cawthorne  v.  Cawthorne,  4  Dowl.  P.  G.  182.  The  amount  of  the 
verdict  is  not  to  govern  the  discretion  of  the  Court ;  Graham  v,  Beaumont,  5 
Dowl.  P.  C.  49. 

Humfrey,  contri,  was  not  heard. 

Lord  Denman,  C.  J.  It  has  always  been  held  that,  in  a  case  of  this  kind, 
the  amount  recovered  was  prima  facie  evidence.  Here  the  plaintiff  has 
sworn  to  an  amount  just  sufficient  to  authorize  an  arrest;  and  I  think  we  cannot 
say  that  he  had  "  reasonable  or  probable  cause"  to  arrest  for  20/. 

Patteson,  J.  I  am  of  the  same  opinion  ;  and  it  is  right  that  parties  should 
understand  the  risk  they  run  in  making  affidavit  of  a  debt  of  20/.  when  it  is  but 
just  about  that  amount. 

Williams,  J.  I  am  of  the  same  opinion.  There  is  great  risk  in  making  an 
affidavit  to  hold  to  bail,  where  the  bill  is  of  such  an  amount  as  this,  and  com- 
posed of  many  small  items.  ^  Rule  absolute. 

I  CoLBRiDOB,  J.,  was  in  the  bail  court. 


[*795]      »The  KING  V.  The  Inhabitapts  of  ABERGELE.    Nov.    24. 

For  obtaining  a  certiorari  on  behalf  of  a  parish,  to  remove  an  order  of  sessions,  a  notice 
to  the  justices,  signed  by  the  attorney  for  the  parish,  stating  the  intention  of  the 
parish  to  apply  for  such  writ,  is  a  sufficient  notice  by  the  **  party  or  parties  soing 
forth  the  same,"  within  stat.  18  G.  2,  o.  18,  s.  6. 

The  recognisance,  under  stat,  5  Q.  2,  o.  19,  s.  2,  for  prosecuting  such  appeal,  mast  be 
entered  into  by  one  or  more  of  the  inhabitants  on  behalf  of  themselves  and  the  other 
parishioners,  and  also  by  snreties. 

Where  a  certiorari  had  been  allowed  on  an  insufficient  recognisance  (it  being  given 
merely  by  two  persons  appearing  on  the  recognisance  to  be  inhabitants  of  the  parish), 
this  Court  refused  to  quash  the  certiorari,  but  quashed  the  allowance,  and  enlarged 
the  return  to  the  writ,  sending  the  writ  back  to  the  sessions  in  order  that  it  might  be 
duly  allowed,  after  the  parties  prosecuting  the  writ  should  have  entered  into  a  proper 
recognisance. 

An  order  for  the  removal  of  certain  paupers  from  the  parish  of  Abergele  in 
Denbighshire,  was  quashed  by  the  sessions,  April,  1886,  on  appeal.  Notice 
in  writing  was  given  to  the  chairman  and  justices,  that  the  respondents  intended 
Applying  for  a  certiorari  to  remove  the  order  of  sessions.  The  notice  was  under 
the  hand  of  the  attorney  employed  for  the  parish.  The  certiorari  was  sued  out^ 
Md  was  delivered  to  the  justices  at  the  October  sessions,  1836,  together  with 
a  recognisance  entered  into  by  W.  H.,  of,  &c.,  in  the  parish  of  Abergele,  farmer, 
and  A.  W.  of  the  town  of  Abereele,  innkeeper,  before  a  justice  of  the  county, 
in  50^.,  with  condition  that  the  inhabitants  of  Abergele  should  prosecute  the 
said  writ  of  certiorari,  &c.  In  this  term  a  rule  nisi  was  obtained  for  quashing 
the  certiorari,  on  the  grounds,  that  the  notice  for  applying  for  the  certiorari  was 
not  given  by  the  <<  party  or  parties  suing  forth  the  same,"  according  to  stat.  18 
G.  2,  0.  18,  s.  5 ;  and  that  the  reooffnisance  was  irregular,  being  entered  into  by 
two  inhabitants  of  the  parish  merely  as  inhabitants,  and  not  by  any  person  or 
persons  in  the  name  of  the  parish  generaUj,  whereas  stat.  5  G.  2,  o.  19,  s.  2, 
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enacts  '<  that  no  certiorari  shall  be  allowed  to  rcmoTe  any  such  judgment  or 
order''  (of  justices)  ''unless  the  party  or  parties  prosecuting  such  certiorari,  be- 
fore allowance  thereof,  *shall  enter  into  a  recognisance  with  sufficient  n-ngi 
sureties/'  "  in  the  sum  of  50/.,  with  condition  to  prosecute  the  same  at  >-  '  -^ 
hfs  or  their  own  costs  and  charges  with  effect,"  &c.,  and  to  pay  costs,  &c.^ 

J,  Jervii  now  showed  cause.  Notice,  under  the  hand  of  the  attorney  for  the 
respondents,  of  their  intention  to  apply  for  a  certiorari'  was  a  notice  bj  the 
parties  within  the  meaning  of  the  statute.  [Lord  Denman,  C  J.  That  is  a 
a  reasonable  construction.]  Rex  v.  The  Justices  of  Cambridgeshire,  3  B.  &  Ad. 
887,  shows  that  such  a  notice  is  sufficient,  and  not  open  to  the  objecti6n  taken 
in  Rex  r.  The  Justices  of  Lancashire,  4  B.  &  Aid.  289.  [Humfrey^  contrk, 
said  that  this  point  would  not  be  insisted  on.]  As  to  the  recognisances.  Rex  r. 
Bonghey,  4  T.  R.  281,  may  be  cited  on  the  other  side:  but  there  the  certionri 
was  applied  for  by  individuals,  who  might  themselves  have  been  bound.  A 
parish  cannot  be  personally  bound ;  and  the  respondents  here  have  given  two 
sureties,  and  that  is  the  ^practice  in  such  cases.  [Lord  Denman,  G.  J.  pc-n-'-i 
The  objection  to  the  recognisances  in  Rex  v,  Boughey,  4T.  R.  281,  was  ^  *  ^ 
not  necessary  to  the  decision,  because  the  certiorari  had  been  applied  for  too 
late.] 

Humfrey,  contra.  The  words  "  party  or  parties  prosecuting"  apply  to  a 
parish ;  the  recognisances  on  its  behalf  might  be  entered  into  by  the  parish 
officers :  and  it  would  seem,  by  the  language  of  Parke,  J.,  in  Rex  v.  The  Jus- 
tices of  Cambridgeshire,  3  B.  &  Ad.  889,  that  all  should  enter  into  it.  If  two 
inhabitants,  or  one,  could  be  said  to  represent  the  parish,  still  there  is  not  a 
recognisance  by  the  party  and  sureties.  It  appears  from  a  manuscript  note  of 
Rex  t;.  Bonghey  that  one  or  two  inhabitants  may  become  bound  on  behalf  of 
the  parish  ]  but  that  has  not  been  done  here.  And  whatever  the  practice  maj 
have  been,  effect  ought  to  be  given  to  the  statute,  according  to  its  plain  words. 

(A  note  of  Rex  v.  Boughey  and  Others,  by  the  late  Mr.  Dealtry,  was  here 
submitted  to  the  Court,  stating  as  follows ; — "  There  was  aa  affidavit  that,  hj 
the  constant  practice  of  the  Crown  Office,  a  party  was  not  required  to  enter  into 
recognisances  to  prosecute  a  certiorari ;  if  he  found  two  good  sureties,  it  was 
always  considered  a  compliance  with  the  statute.  And  in  the  present  case,  hat 
particularly  in  cases  where  a  whole  parish  were  defendants,  it  was  impossihle 
that  they  could  all  enter  into  a  recognisance.  But  the  Court  determined" 
<'  that  the  statute  absolutely  required  a  party  removing  to  enter  into  the  recog- 
nisance ;  and  Lord  Kenton  said,  in  the  case  of  a  parish,  one  or  two  of  the  in- 
habitants might  *enter  into  the  recognisance  on  behalf  of  the  rest,  as  on  rr^n^l 
an  indictment  they  plead  in  the  name  of  the  whole."  ^ 

The  officers  of  the  Crown  Office  now  stated,  in  addition,  that,  since  the  de- 
cision in  Rex  v,  Boughey,  the  recognisance  in  the  case  of  a  certiorari  to  remove 
orders  at  the  instance  of  a  parish  had  continued  in  the  same  form  as  before, 
except  that  it  was  altered  from  sureties  by  two  inhabitants  in  25/.  each,  to 
sureties  by  two  inhabitants  in  a  joint  sum  of  50/.) 

1  It  was  also  objected  that  the  certiorari  was  not  « moved  or  applied  for  within  ax 
calendar  months  next  after**  the  making  of  the  order  of  sessions,  pursuant  to  stat  IS  0. 
2,  o.  18,  B.  5.  The  order  was  made,  April  7  th ;  bat  the  senionB  began  on  the  6th,  and 
it  was  contended  that  the  judgment  must  have  relation  to  the  first  day.  The  agent  for 
the  respondents  went  to  the  chambers  of  the  Lord  Chief  Jostice,  October  4tb,  to  obtain  a 
fiat  for  a  certiorari.  The  Lord  Chief  Justice  was  out  of  town  (as  were  the  other  Judges 
of  this  Court ;)  but  his  Lordship's  clerk  promised  the  agent  that  he  would  send  the  necea- 
sarj  papers  to  the  Lord  Chief  Justice  in  Derbyshire,  by  that  erening's  post,  and  desired 
him  to  call  again  on  the  8th,  that  being  the  first  day  on  which  it  was  probaUe  the  papers 
could  be  returned.  The  agent  applied  again  on  the  8th,  and  reoeiTed  the  fiat,  endorsed 
by  the  Lord  Chief  Justice;  after  which  he  immediately  proceeded  to  obtain  the  certiorari. 
These  facts  were  commented  upon  in  argument ;  but  the  Court  lud  no  stress  upon  the 
objection. 

>  The  notice  was  described  in  these  terms,  in  the  affidavit  on  which  the  rule  wts 
granted,  and  no  other  aocount  of  it  was  giTon. 
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Lord  Denman,  C.  J.  The  Court  is  of  opinion  that  recognisances  ought  to  be 
given  here  on  behalf  of  the  parish,  and  two  sureties  also.  But  nothing  limits 
the  time  for  doing  this ;  and  we  think  the  rule  ought  to  be  enlarged,  in  ordef 
that  the  proper  recognisances  may  be  entered  into.  [Humfrey  suggested  that 
the  time  was  limited  by  stat.  13  G.  2,  c.  18,  s,  5.]  I  do  not  think  the  words  of 
that  clause  have  the  rigid  sense  contended  for.  The  statute  enacts  that  no 
certiorari  shall  be  granted,  unless  moved  or  applied  for  within  six  calendar 
months  after  the  making  of  the  order.  This  was  so  applied  for.  Why  may  not 
there  be  an  allowance  now,  if  the  first  allowance  is  incorrect  ?  It  is  doing  no 
violence  to  the  act  to  say  so.  If  the  application  for  a  certiorari  were  made 
when  the  six  months  were  expiring,  the  allowance  would  necessarily  be  after  the 
six  months.  And,  by  stat.  5  6.  2,  o.  19,  s.  2,  the  recognisances  are  to  be 
entered  into  *'  before  the  allowance''  of  the  certiorari.  That  relates  to  allowance 
merely. 

Patteson,  J.  The  allowance  is  by  the  persons  to  whom  the  certiorari  is 
directed.  Here  the  allowance  is  said  to  be  irregular,  on  account  of  a  defect  in 
P^ie^QQ-i  the  ^recognisances.  Why  should  not  it  go  back  in  order  that  proper 
^         -*    recognisances  may  be  entered  into? 

Humfrey  contended  that,  as  the  case  now  stood,  the  allowance  being  clearly 
irregular,  the  appellants  were  entitled  to  have  the  certiorari  itself  quashed. 

J.  Jervis,  There  is  no  objection  to  the  writ,  though  the  proceedings  for  al- 
lowing it  are  defective.  When  those  are  amended,  the  certiorari  will  come  into 
operation.  [Patteson,  J.  If  a  certiorari  has  been  obtained  within  the  six  cal- 
ender months,  but  not  used  for  a  long  time  afterwards,  it  does  not  therefore  be- 
come invalid.] 

Lord  Den  MAN,  C.  J.  The  rule  will  be  moulded  so  that  the  allowance  may 
quashed.  When  the  proper  recognisances  are  entered  into  and  another  allowance 
obtained,  the  respondents  will  make  what  use  of  it  they  can. 

Patteson  and  Williams,  Js.,  concurred.  < 

The  rule  was,  that  the  allowance  of  the  certiorari  be  quashed,  and  the  recog- 
nisances discharged.  And,  ''  That  the  return  to  the  said  writ  of  certiorari  be 
enlarged ;  and  the  said  writ  of  certiorari,  and  the  orders  returned  therewith,  be 
sent  back  to  the  sessions,  in  order  that  the  said  writ  may  be  duly  allowed,  after 
the  defendants  shall  have  entered  into  a  recognisance  by  one  of  them  the  said 
1^8001  ^^^<^°^A^^9  ^^  behalf  of  himself  and  '*'the  other  inhabitants  prosecuting 
I-  ^  the  said  writ  of  certiorari,  with  sufficient  sureties,  in  the  sum  of  50/., 
pursuant  to  the  provisions  of  the  statute  in  that  case  made  and  provided.'' 

iCoLKBiDGX,  «r.  was  In  the  bail  court 
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A  canse  was  referred  at  nisi  prius,  and  a  verdict  taken  for  the  plaintiff,  subject  to  a  re- 
ference. The  arbitrator  certified  to  the  Court,  pending  the  reference,  that  it  would  be 
agreeable  to  the  justice  of  the  case  to  allow  the  plaintiff  to  amend  his  replication,  by 
substituting  de  injuria,  or  some  other  replication  which  should  put  in  ipsue  all  the  al- 
legations in  the  plea. ' 

Held,  that  such  amendment  could  not  be  ordered  without  consent  of  both  parties. 

At  the  York  Spring  assizes,  1836,  this  cause  came  on  for  trial ;  and,  by  con- 
sent, a  verdict  was  taken  for  the  plaintiff  for  500/.  damages,  subject  to  the  award 
of  a  barrister,  to  whom  all  matters  in  difference  in  the  cause  were  referred,  with 
power  to  order  a  verdict  for  either  party,  or  a  nonsuit,  to  be  entered,  and  to  raise 
any  point  of  law  which  the  parties  or  either  of  them  might  require.  Pending 
the  reference,  the  arbitrator  made  the  following  certificate : — <'  After  hearing  aU 
the  evidence  tendered  by  both  parties,  and  the  arguments  of  counsel  for  both 
parties  thereon,  I  certify  respectfully  to  the  Court  that  I  am  of  opinion  that  it 
will  be  agreeable  to  the  justice  of  the  case  to  allow  the  plaintiff  to  amend  the 
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replication  to  the  last  plea,  by  substituting  for  the  present  replication  the  gene- 
ral replication  de  injuria,  or  other  replication  putting  in  issue  all  the  allega- 
tions in  that  plea,  upon  payment  of  the  ordinary  costs  of  the  amendment  ud 
application  for  leave  to  amend,  if  such  an  amendment  can  be  ordered  to  be  made 
in  the  present  stage  of  tlie  cause."  A  rule  was  obtained,  in  this  term,  calling 
on  the  defendant  to  show  cause  why  the  plaintiff  should  not  have  leave  to  amend, 
according  to  the  above  certiGcatc,  "^by  substituting  the  replication  de  ngnii 
injuria  for  the  present  replication  to  the  last  plea.  *-       ^ 

W.  IT.  Watsan,  now  showed  cause.  There  is  no  authority  to  make  this  amend- 
ment. The  arbitrator  is  put  in  the  place  of  a  judge  sitting  at  nisi  prios;  but 
even  a  judge  had  no  power  to  amend  during  the  trial,  before  the  statutes  9  6. 
4,  c.  15,  and  3  &  4  W  4,  c.  42 ;  and  he  can  do  so  now  only  in  cases  of  variance. 
A  mispleading  cannot  be  amended  at  this  stage  of  the  cause.  If  this  be  in  the 
nature  of  an  application  for  a  repleader,  the  rule  is  that  a  repleader  be  not 
granted  in  favor  of  the  party  making  the  first  fault. 

Joseph  Addison,  contr^.  This  amendment  is  necessary  for  the  purpose  of 
justice  ;  and  it  is  said  in  1  Tidd's  Practice,  713,  9th  ed.,  that,  <<  nothwitbtand- 
ing  the  general  rule,  which  prohibits  amendments  not  authorized  by  the  abore 
statutes,''  (of  amendments)  *' after  the  proceedings  are  entered  upon  record,  the 
courts,  we  have  seen,  have  in  particular  instances  permitted  the  plaintiff  to 
amend  his  declaration  or  replication,  and  the  defendant  to  amend  his  plea,  in 
cases  where  there  has  been  nothing  to  amend  by,  after  issue  joined,  and  after 
the  proceedings  have  been  entered  on  record,  and  even  after  a  trial  has  been  had 
thereon,  and  the  plaintiff  has  been  nonsuited,  or  failed  in  producing  the  record. 
The  amendment  may  be  made  in  any  stage  of  the  proceedings."  [Lord  Dcif- 
MAN,  C.  J.  Not  for  the  purpose  of  giving  a  new  defence  or  reply.]  The  arbi- 
trator here  thinks  that  the  replication  takes  issue  on  an  immateriai  '''fact  ngAoi 
in  the  plea;  and  he  wishes  the  whole  matter  of  the  plea  to  be  put  in  ^  "'' 
issue,  that  the  cause  may  be  tried  on  the  merits.  TufU>n  and  Ashley's  Case, 
Cro.  Car.  144 ;  Tite  v.  The  Bishop  of  Worcester,  1  Ld.  Raym.  94 ;  Smith  r. 
Fuller,  1  Ld.  Raym.  116;  Rex  r.  Wilkes,  4  Burr.  2527,  2566;  Richardson  r. 
Mellish,  3  Bing.  334,  show  the  latitude  taken  in  practice,  as  to  the  periods  at 
which  the  courts  will  allow  amendments.  In  ejectment,  it  has  been  common  to 
enlarge  the  term  stated  in  the  demise,  after  verdict.*  On  demurrer  the  courts 
have  occasionally  permitted  material  amendments  after  judgment  has  been  pro- 
nounced. In  Hooper  v.  Mantle,  13  Price,  695,  736,  which  was  An  action  for 
not  carrying  away  tithes  of  grass  and  hay,  the  declaration  alleged  the  closes  in 
which,  &c.  to  have  been  sown  with  grass ;  a  new  trial  was  granted  on  account  of 
a  variance,  it  having  been  proved  that  the  grass  was  natural ;  and  afterwards  the 
Court  of  Exchequer  gave  the  plaintiff  leave  to  amend  by  striking  out  the  aver- 
ment on  which  the  variance  arose.  [Patteson,  J.  There  is  no  instance  in 
which  the  courts  have  allowed  the  substance  of  the  issue  to  be  altered  after  ver- 
dict, without  setting  the  verdict  aside.]  The  verdict  here  is  only  nominal;  it  is 
in  fact  suspended  till  after  the  arbitrator  awards. 

Lord  Denman,  C.  J.  None  of  the  cases  approach  what  is  now  contended  for. 
It  would  be  going  too  far  to  grant  it. 

^Patteson,  J.     The  verdict  has  been  taken  on  a  particular  issue,  r*303] 
by  consent.     Can  we  alter  the  terms  on  which  the  verdict  was  taken  ^ 
and  the  reference  made,  without  consent  ? 

Williams,  J.  If  the  proposed  alteration  is  a  material  one,  there  ought  to 
be  a  consent  of  the  parties :  if  it  is  not  material,  there  is  no  need  of  the  ap* 
plication.*  Rule  discharged. 

1  See  Vicars  v.  Haydon,  leasee,  of  Carrol,  2  Cowp.  841 ;  Doe  r.  Bendell,  1  Chitt  Bep. 
686,  and  the  cases  there  cited. 
'  CoLKRiDGB,  J.,  was  lu  the  bail  eourt. 
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r^Efinn  *^^^  KINO  v.  The  Commissioners  of  the  Navigation  of  the  Rivers 
L  °"*J  THAMES  AND  ISIS.     Nov.  23. 

By  acts  relatbg  to  a  riyer  nayigation,  oommissioners  were  authoriied  to  make  such  cuts 
as  they  should  deem  necessary  for  the  nayigation,  proyided  that  no  cut  should  diyert 
or  stop  up  the  present  channel  of  the  riyer,  or  alter  the  course  of  the  stream ;  and  to 
make  such  horse  towing  paths  as  they  should  think  oonyenient  for  the  nayigation.  If 
any  person  should  think  himself  aggrieyed,  damaged,  or  iigured,  by  any  work  made 
by  the  commissioners,  or  by  the  operation  or  effect  of  any  such  work,  and  should  make 
complaint  to  the  commissioners,  they  were  to  hear,  and  report  to  a  subsequent  general 
meeting,  at  which  the  commissioners  were  to  make  such  order,  determination,  and 
judgment  thereon  as  to  them  should  seem  just,  and  give  such  satisfaction  as  they  should 
think  reasonable.  And,  if  the  party  complaining  should  be  dissatisfied  with  such  or- 
der, &o.,  he  might  appeal  to  the  quarter  sessions,  who  should  make  adjudication 
thereon,  and  award  such  costs  to  either  party  as  they  should  think  reasonable,  which 
order  and  determination  should  be  final  and  condusiye  to  all  intents  and  purposes 
whateyer. 

A  mandamus  recited  that  B.  was  seised  in  fee  of  an  ancient  towing  path,  on  a  part  of  the 
riyer,  and  to  the  exclusive  right  of  towing  barges  at  that  part,  taking  reasonable  tolls 
for  such  towing  by  his  horses ;  that  the  commissioners  made  a  cut,  by  which  the 
barges  were  enabled  to  ayoid  that  part  of  the  riyer,  and  dispense  with  the  use  of  the 
horses,  and  withhold  the  tolls ;  that  the  commissioners  had,  by  the  cut,  iigured  the  old 
channel  of  the  riyer,  and  made  the  nayigation  of  the  part  aforesaid  less  easy  and  con- 
venient, and  diyerted  the  nayigation  of  the  riyer  from  B.'s  towing  path,  and  rendered 
the  towing  path,  and  his  ezclusiye  right,  wholly  unprofitable;  that  so  B.  was  ag- 
grieyed, &c. ;  that  he  had  complained  to  the  commissioners  and  demanded  compensa- 
tion adequate  to  the  injury  which  he  had  sustained ;  that  the  commissioners,  at  a  sub* 
sequent  general  meeting,  made  an  order,  determination,  and  judgment  that  they  could 
not  accede  to  B.'s  application;  that  B.,  being  dissatisfied  with  such  order,  appealed  to 
the  quarter  sessions,  who  ordered  the  commissioners  to  pay  B.  10002.  in  full  compen- 
sation for  the  injury  sustained  by  him,  and  2002.  costs,  which  they  refused  to  pay ; 
and  the  writ  commanded  them  to  pay. 

Betum,  That  the  commissioners,  believing  B.  had  no  claim  to  compensation,  did  not 
hear  eyidence  on  the  complaint,  or  the  amount  of  the  alleged  loss,  and  notified  to  B. 
that  they  refused  to  accede  to  his  application ;  that  B.  treating  this  refusal  as  an  order, 
&c.,  appealed;  that,  on  the  appeal,  the  commissioners  objected  that  the  refusal  was 
not  an  order,  but  that  the  quarter  sessions  overruled  the  objection ;  that  the  cut  ena- 
bled navigators  to  avoid  a  dangerous  bend  of  the  river ;  that  B.  was  no  further  entitled 
to  the  path  than  as  owner  of  the  land ;  that  they  had  not  obstructed  his  towing  path, 
nor  placed  any  obstacle  to  the  nayigation  against  the  towing  path ;  that  the  parties 
might,  sometimes  did,  still  nayigate  by  the  old  channel.     Held, 

1.  That  the  refusal  of  the  commissioners  was  an  order,  determination,  and  judgment, 
from  which  an  appeal  lay  to  the  sessions. 

2.  That  the  sessions  had  jurisdiction  to  award  compensstion  to  B.,  both  for  the  damage 
'     suffered  by  his  towing-path  being  less  used,  and  for  the  obstruction  of  the  old  navi- 
gation. 

8.  That  the  order  of  sessions  was  final  and  conclusiye,  and  must  be  held  to  haye  been 
made  on  both  complaints,  inasmuch  as  the  return  ^assuming  it  to  negatiye  the  ob- 
struction of  the  navigation)  did  not  deny  that  the  sessions  had  found  such  obstruction* 

4.  A  peremptory  mandamus  was  awarded  to  the  commissioners  to  pay  the  money. 

6.  But  the  Court  would  not  give  the  prosecutor  costs  of  the  mandamus,  under  stat  1  W« 
4,  e.  21,  s.  6,  considering  the  question  to  have  been  yery  doubtful. 

Mandamus.    The  inducement  suggested  that,  by  an  act,  &o.  (stat.  52  G-, 
8y  c.  zlvii.,  local  and  personal,  public)}  ft^ter  reciting  acts  passed  in  11  O.  3, 

P8051  *(®-  ^^•^'  ^^  ^'  ^'  (^-  ^^'^'  ^^  ^'  ^'  (®-  ^^-5'  ^^^  ^^  ^'  ®'  (^-  ^^^^^ 
^  -'it  was  enacted,  stat.  53  6.  3,  c.  xlvii.  s.  1,  that  all  and  every  the  pow- 
ers, authorities,  provisoes,  restrictions,  clauses,  penalties,  forfeitures,  matters, 
and  things  contained  in  the  recited  acts  should  continue  in  force  for  executing 
the  works  by  the  said  former  acts,  and  by  that  act,  authorized  and  directed  to 
be  done  (except  such  parts  thereof  as  should  be  altered,  &c.,  by  that  set) ;  and 
the  commissioners  appointed  under  the  said  acts,  or  either  of  them,  should  have 
power  and  authority  to  execute  so  much  of  the  said  acts  as  should  remain  in 
force,  and  also  that  act :  and  that,  in  and  by  the  said  stat.  85  Cr.  3  (c.  106.),  it 
was  enacted,  stat  85  G-.  8. 106.  s.  22,  that,  if  any  person  should  think  himself 
ToL.  XXXL-^8 
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aggrieved,  damaged,  or  injured  by  any  work  made  by  the  commissioners,  or  by 
tbe  operation  or  effect  of  any  such  work,  and  should  make  complaint  thereof  in 
writing  to  the  said  commis-sioners  at  any  district  or  general  meeting,  &c.,  the 
said  commissioners  should  hear  and  report  on  such  complaint  to  the  next  or 
some  other  subsequent  general  meeting,  and  should,  at  such  next  or  subseqaent 
general  meeting,  make  such  order,  determination,  and  judgment  thereon  as  to 
them  should  seem  just,  and  give  such  satisfaction  to  the  party  complaining  u 
they  should  think  reasonable ;  and,  if  the  said  party  should  be  dissatisfied  with 
Buch  order,  judgment,  or  determination,  it  should  be  lawful  to  appeal  to  the 
next  Oeneral  Quarter  Sessions  of  the  county  in  which  the  cause  of  complaibt 
should  arise,  give  notice,  &c.,  to  the  general  clerk  of  the  commissioners ;  and  the 
said  Court  should  entertain,  and  take  cognizance  of,  such  appeal,  and  make  soch 
order  and  adjudication  thereon  *a8  to  the  justices  should  seem  just,  and  rto^i 
award  such  costs,  &c.,  which  order  and  determination  should  be  final  and  ^  ^ 
conclusive  to  all  intents  and  purposes  whatsoever. 

That  the  Right  Honorable  George  Lord  Boston  hath  been  for  divers  years  list 
past,  and  now  is,  seised,  possessed  of,  and  entitled  to,  the  fee  simple  and  inheri- 
tance of  an  ancient  towing  path,  situate  in  the  several  parishes  of,  &c.,  in  the 
county  of  Bucks,  for  the  towing  of  barges,  and  of  goods,  &c.,  contained  tbereio, 
up  and  down  the  river  Thames,  for  a  great  distance,  to  wit,  one  mile  and  two  fur- 
longs, to  wit  ^escribing  the  termini,  above  and  below  Cockham  Ferry);  and 
that  the  said  Gr.  Lord  B.  hath  been  for  divers  years  last  past,  and  now  is,  seised, 
possessed  of,  and  entitled  to  the  sole  and  exclusive  right  and  privilege  of  tow- 
ing barges,  &c.,  and  goods,  &c.,  to  and  from,  &c.  (mentioning  the  temini), 
taking,  for  the  towing  of  such  barges,  &c.,  with  horses  kept  by  him,  or  bj  his 
authority  for  that  purpose,  certain  reasonable  tolls  or  payments. 

And  that  the  commissioners  have  made,  under  the  authority  of  the  said  abore 
recited  acts,'  a  certain  ^new  cut  or  canal,  from  that  part  of  the  Thames  r^QQTi 
which  is  opposite  Cliefden  bank,  &c.,  and  into  the  Thames  again,  a  ^^  -* 
short  distance  below  Cockham  Ferry,  by  the  making  of  which  new  cut  or  cxnA 
all  persons  navigating  barges,  &c..  up  and  down  the  river  Thames,  are  enabled 
to  avoid  that  part  of  the  said  river  along  which  the  said  towing  path  of  6.  Lord 
B.  is  situate,  and  to  dispense  with  the  use  of  the  horses  kept  by,  or  by  tbe  aa- 
thority  of,  Gr.  Lord  B.  for  the  towing  of  such  barges,  &c.,  and  to  withhold  the 
said  tolls  or  payments,  &o.,  for  the  use  of  such  horses.     That  the  commmis- 

1  8Ut.  62  G.  8,  c.  xlvii.  s.  8,  after  repeallog  stat.  28  G.  8,  c,  61,  s.  16,  so  far  as  it 
gives  restricted  powers  to  make  cuts  and  erect  looks,  enacts,  "  That  it  shall  be  lawful  for 
tiie  said  commissioners  to  erect  any  lock  or  locks,  pound  lock  or  pound  locks,  or  other 
device  for  the  improvement  of  the  said  navigation  from  the  boundary  of  the  jarisdiction 
of  the  city  of  London,  near  Staines,  in  the  county  of  Middlesex,  to  the  town  of  Crieklade, 
in  tbe  county  of  l¥ilts ;  and  to  make  any  cut  and  ao  many  cuts  as  they  shall  deem  ne- 
cessary for  the  said  navigation,  or  for  the  purpose  of  erecting  or  communicatiog  with 
any  lock  or  locks,  pound  lock  or  pound  locks  on  the  same  navigation :  provided  neyer- 
theless,  that  no  one  cut  shall"  <*  be  made  so  as  to  divert  or  stop  up  the  present  or  usual 
channel  of  the  said  river,  or  to  turn,  divert,  or  alter  the  course  of  the  stream  or  water 
passing  through  the  same.  Stat  86  G.  8,  o.  106,  s.  28,  reciting  that  "  it  would  greatlj 
conduce  to  the  benefit  and  advantage  of  the  said  navigation  if  a  free,  continued  uninter- 
rupted, and  public  horse  towing  path  were  made  and  established  throughout  and  on  the 
whole  of  the  said  navigation,  so  that  barge  masters  or  other  persons  might  employ  their 
own  horses  or  cattle  in  the  towing  of  barges,  boats,  and  vessels,  on  the  said  navigatioa, 
either  upward  or  downward,  without  interruption  or  impediment;"  enacts  that  it  shall 
**  be  lawful  for  the  said  oommisssioners  to  purchase  and  make  any  such  hoiae  towiog 
paths,  roads,  and  ways,  for  the  haling  of  barges,  boats,  and  vessels,  or  for  passiag  from 
any  public  road  to  any  horse  towing  path,  as  the  said  commissioners  shall  think  conre- 
nient  and  necessary  for  the  use  of  the  said  navigation,  &c.,  with  certain  exceptions  not 
material  here ;  <*  the  said  commissioners  paying  and  allowing  unto  all  and  every  person 
or  persons  f^ll  recompense  or  satisfaction  for  all  such  losses  or  damages  as  be  or  they 
shall  or  may  sustain  or  be  put  unto  by  reason  of  the  taking  of  suoh  lands  or  grounds  for 
the  making  of  a  towing  path,  way,  or  road,  for  the  use  of  the  said  navigation;"  the 
damages,  if  not  agreed  upon  between  the  parties,  to  be  settled  by  a  jury. 
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sioners  hare  also  made,  under  the  aufchoriiy  of  the  said  acts,  at  or  near  the  said 
new  cut  or  canal,  ascertain  pound  lock,  at  which  tolls  and  payments  are,  under 
the  said  acts,  demanded  and  taken  bj  the  commissioners,  for  the  use  of  the  said 
new  cut  for  barges,  &c.,  whether  such  barges,  &c.,  shall  or  shall  not  have  passed 
through  the  said  new  cut.  And  that  the  commmissioners  by  the  making  of  the 
r*8081  ^^  ^^^  ^^^'  ^^^^  materially  inj ured  the  old  channel  of  the  river  '''Thames, 
^  -'  and  made  the  navigation  of  that  part  thereof,  along  which  the  said  tow- 
ing path  is  situate,  less  easy  and  convenient ;  and  that  so,  oy  the  making  of  the 
said  new  cut  or  canal  as  aforesaid,  and  by  the  demanding  and  taking  of  the  said 
tolls  as  aforesaid,  and  by  the  injuring  of  the  said  channel  as  aforesaid,  the  com- 
missioners have  diverted  the  navigation  from  the  towing  path  of  the  said  G. 
Lord  B.,  and  rendered  his  said  towing  path,  and  his  said  sole  and  exclusive 
right  and  privilege  of  towing  barges,  &c.,  useless  and  unprofitable  to  him.  And 
the  said  G.  Lord  B.  has  been  aggrieved,  damaged,  and  injured  by  the  said  work 
of  the  commissioners,  and  by  the  operation  and  effect  thereof. 

The  indictment  then  suggested  that  the  said  Q.  Lord  B.,  being  so  aggrieved, 
&c.,  did,  in  pursuance  of  stat.  35  G.  3^  c.  106^  s.  22,  make  complaint  thereof, 
in  writing,  &c.,  to  the  commissioners  at  a  general  meeting  held  on  6th 
February,  1833,  and  demanded  compensation;  and  thereupon  the  said  com- 
missioners, at  a  subsequent  general  meeting  holden  on  the  29th  June,  1833, 
made  an  order,  determination,  and  judgment  on  such  complaint,  which  order, 
&c.,  was  to  the  purport  and  effect  following ;  to  wit,  <<  that  the  said  commis- 
sioners  could  not  accede  to  his  Lordship's  application :"  that  the  said  G.  Lord 
B.,  being  dissatisfied  with  such  order,  &c.,  appealed  to  the  next  practicable 
general  Quarter  Sessions  for  the  county ;  which  court  of  Quarter  Sessions,  in 
pursuance  of  the  last-mentioned  act,  made  an  order  and  adjudication  thereon, 
that  the  commissioners  should  forthwith,  upon  notice  of  that  order,  pay  to  the 
said  G.  Lord  B.,  or  to  J.  B.,  his  solicitor,  1000/.  in  full  compensation  for  the 
1^8091  ''^J"^  sustained  by  him  as  aforesaid,  and  the  further  *sum  of  200/.  for 
'-  -'  costs  of  the  said  appeal ;  which  sums  of  1000/.  and  200/.  ought  there- 
upon to  have  been  paid,  &c.  The  inducement  then  suggested  that  Lord  Boston 
had  given  notice  to  the  commissioners,  and  their  general  clerk,  of  the  order  of 
Sessions,  and  had  applied  for  payment ;  but  that  they  had  not  paid,  and  still 
neglected  and  refused  to  pay. 

The  writ  then  commanded  the  commissioners  to  pay  or  cause  to  be  paid  to  G. 
Lord  B.,  or  to  J.  B.  his  solicitor,  the  said  two  sums  pursuant  to  such  order, 
&c.,  or  show  cause,  &o. 

Beturn.  That  the  cut  or  canal,  in  the  writ  described  as  having  been  made 
by  order  of  the  said  commissioners,  according  to  the  provisions  of  the  several 
statutes  in  the  said  writ  recited,  empowering  th«n  to  make  cuts  or  canals,! 
pound  locks,  towing-paths,  and  other  works  tor  improving  and  completing  the 
navigation  of  the  said  rivers  between  the  points  mentioned,  was  opened  on  30th 
of  October,  1830;  that  it  was  not  until  3l8t  of  January,  1833,  that  Lord  B.,  of 
whom  the  commissioners  had  purchased  some  land  towards  making  the  said  cut,' 
Applied  to  them  for  compensation  in  consequence  of  an  alleged  loss  by  the  dis- 
use of  the  said  path :  that  the  commissioners,  believing  that  his  Lordship  had 
no  claim  to  compensation  under  the  recited  acts^  did  not  think  it  necessary  to 
hear  any  evidence  on  the  subject  of  his  complaint,  or  the  amount  of  his  alleged 
r«3|Qi  loss  :  that,  they  having  notified  to  his  Lordship,  through  '''their  general 
^  clerk,  that  the  commissioners  refused  to  accede  to  his  application.  Lord 
Boston,  treating  that  refusal  as  if  it  were  an  order,  determination,  and  judg- 
nieut  of  the  commissioners  upon  his  claim,  made  it  the  ground  of  an  appeal  to 


*  See  ant^,  p.  806,  note  1.  The  powers  recited  in  the  return  were  given  by  different 
clauses  of  the  several  statutes,  not  affeoting  (except  as  above  set  forth)  the  points  decided 
by  the  Court. 

*  The  statutes  empowered  them  to  pnrcha 
▼slue  to  be  assessed  by  a  jury,  if  necessary. 
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by  the  Court. 

*  The  statutes  empowered  them  to  purchase  for  the  purposes  of  the  navigaUon,  the 
^slue  to  be  assessed  by  a  jury,  if  necessary. 
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the  quarter  sesrions :  and  that,  before  the  case  was  heard,  the  commiasionen 
objected  that  the  said  refusal  was  not  an  order,  determination,  fto.,  against 
which  an  appeal  lay  under  35  G.  3,  c.  106,  or  any  other  of  the  recited  acts;  bat 
the  Court  overruled  the  objection.  The  return  then  certified  that  the  said  cat 
or  canal  enables  persons  navigating  the  Thames  to  avoid  a  dangerous  carve  or 
bend  of  the  river,  tec,  (adding  circumstances  to  show  that  the  navigation  was 
benefited  by  the  cut)  :  that,  by  making  the  said  cut,  the  commissioners  have  not 
done  or  caused  any  injury  to  the  channel  of  the  said  river :  that  Lord  B.  is  no 
otherwise  entitled  to  the  said  path  in  the  said  writ  mentioned  than  as  owner  of 
the  land  through  which  it  passes,  and  to  such  part  thereof  only  as  passes  through 
his  land :  that  the  commissioners  have  not,  by  the  said  cnt,  or  by  any  other 
work,  obstructed  Lord  B.  in  the  use  and  enjoyment  of  the  said  path,  or  his 
wharfs,  or  other  private  property,  nor  have  they  placed  any  fence  or  other  ob- 
stacle to  navigation  against  the  said  towing-path,  wharfs,  or  other  propertj  of 
the  said  Lord  B. :  that,  by  the  effect  or  operation  of  the  said  cut,  traders,  and 
others,  if  they  prefer  it,  are  not  prevented  from  navigating  the  old  channel,  or 
from  proceeding  to  or  from  Lord  B/s  whar£i,  and  that  some  barges  still  navigate 
the  old  channel ;  but  that,  even  before  the  making  of  the  said  cut,  when  barges 
came  down  the  stream  so  as  not  to  require  his  horses,  nothing  was  paid  to  Lord 
B.  or  his  tenants  in  virtue  of  any  alleged  exclusive  right  of  *^^i>Sr«giil 
barges :  that  the  commissioners  do  not  take  toll  for  barges  coming  to  or  *-  ^ 
from  the  wharfs  by  the  channel  of  the  river :  that  the  commissioners  are  not 
empowered  by  any  of  the  recited  statutes  to  make  compensation  for  the  disose 
or  abandonment  of  a  towing-path,  or  on  account  of  traders,  &c.,  being  enabled  by 
improvement  in  the  navigation  to  dispense  with  the  horses  of  any  person  claim- 
ing a  supposed  exclusive  right  of  towing  barges;  and  therefore,  and  for  the 
reasons  before  stated,  that  the  commissioners  are  not  bound;  nor  by  the  said  acts 
or  any  of  them  authorised  to  pay,  &c. 

A  concilium  having  been  obtained,  the  case  was  argued  in  Trinity  term  last,* 
by  Sir  John  CampbeU,  Attorney-General,  against  the  return,  and  Sir  W,  W. 
FolUtt  in  support  of  it.  The  arguments  on  each  side  may  be  fully  collected 
from  the  judgment  of  the  Court.  Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  in  this  term  (November  23d),  delivered  judgment  ss 
follows. 

This  case,  of  a  mandamus  to  pay  Lord  Boston  1000/.,  aa  compensation  ((« 
damage  arising  from  the  act  of  the  commissioners,  and  200/.  costs,  has  been 
long  pending,  and  has  been  more  than  once  brought  under  the  notice  of  the 
Court.  On  showing  cause  against  the  rule,  in  Trinity  term,  1834,'  it  underwent 
much  discussion,  *wbich  ended  in  the  writ  issuing :  to  that  writ  the  f^Q|21 
commissioners  have  made  a  return,  the  sufficiency  of  which  was  argued  *■ 
in  the  last  term.  After  a  great  deal  of  deliberation  and  doubt,  we  have  at 
length  agreed  on  the  judgment  we  ought  to  give. 

The  facts  are  these.  One  of  the  acts  done  by  the  commissioners  was  to  cot 
off  a  bend  in  the  river,  and  make  a  new  channel  straight  across  from  one  ex- 
tremity of  the  bend  to  the  other.  A  towing  path  belonging  to  Lord  Boston, 
which  went  beside  the  ancient  bend,  was  hereby  rendered  useless,  and  the 

>  May  28th,  and  Jnne  Ist,  1886.  Before  Lord  Dbhmak,  G.  J.,  Littuidauc,  Pattbsov, 
and  WiLLiAMa,  Js. 

i  Cause  was  shown  on  Jane  7th,  1884,  before  Lord  Dbhmak,  C.  J.,  Littlidali,  Taot- 
TOH,  and  Williams,  Js.,  by  Sir  Jamet  Scarlett  and  J.  8,  Taylor;  and  Sir  John  CampMiy 
Attorney-General,  and  Winthrop  M,  Pratd,  were  heard  in  support  of  the  rale.  B<»ki« 
the  points  argned  on  the  retom,  and  noticed  in  the  judgment,  it  was  oontended,  ia  op- 
position to  the  rule,  that  for  the  non-payment  of  the  money  in  obedience  to  the  order  of 
sessions,  the  remedy  (if  any)  was  by  indictment,  not  mandamus.  On  this  point,  the 
following  authorities  were  cited :  Rex  v.  The  Treasurer  of  the  County  of  Surrej,  1  Chitt 
660;  Rex  v.  The  Seyern  and  Wye  Railway  Company,  2  B.  &  Aid.  646;  Rex  v.  St 
Katharine  Dock  Company,  4  B.  &  Ad.  860.  The  Court  said  that  an  indictment  woold 
not  glTO  a  sufficient  remedy.    See  Rex  v.  Jeys,  8  A.  &  £.  420,  and  the  cases  there  cited. 
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chaDDel  of  the  river  was  supposed  to  be  made'less  conTenient  for  the  purposes 
of  navigation. 

For  the  injury  thus  sustained,  his  Lordship  applied  for  compensation  to  the 
com  mission  era,  who  refused  to  accede  to  his  demand,  and  thought  it  unnecces- 
sary  to  hear  any  evidence  on  the  subject.  Lord  Boston  then  appealed  to  the 
Quarter  Sessions  for  Buckinghamshire,  who,  after  a  full  hearing,  set  aside  the 
commissioners'  judgment,  and  awarded  a  compensation  of  1000/.  for  the  said 
injury,  and  200/.  for  his  costs.  The.  mandamus  was  to  compel  payment  of  these 
two  sums  by  the  commissioners. 

The  cause  shown  by  their  return  was  that  the  damage  described  was  not, 
within  the  act  of  parliament,  a  grievance ;  and  that  Lord  Boston  cannot  be 
r*8l31  c^°^^^®^  ^'^  party  aggrieved.  Their  argument  was  that  a  mere  diver- 
*■  -*  sion  of  custom  from  the  owner  of  a  towing  path  who  lets  out  his  horses 
to  be  used  there  can  be  no  more  considered  as  an  injury  resulting  from  the  act 
of  the  commissioners,  than  could  the  loss  of  guests  brought  upon  the  owner  of  an 
ancient  public  house  by  their  making  a  new  road  cutting  oflF  a  bend  by  which 
the  house  stood. 

We  were  referred  to  authorities  where  a  claim  somewhat  similar  was  held 
inadmissible.*  The  answer  is  to  be  found  in  the  very  peculiar  language  of  this  act 
of  parliament,  which  differs  altogether  from  the  numerous  acts  of  the  same 
nature  which  were  sent  to  us  after  the  argument.' 

We  might  have  found  little  difficulty  in  deciding  that  such  damage  could  not 
give  the  sufferer  the  denomination  of  a  party  aggrieved.  And,  though  the 
remedy  is  provided  for  the  party  who  thinks  himself  aggrieved,  and  that  ques- 
tion is  sent  to  the  Quarter  Sessions,  yet  those  words  would  probably  have  not 
been  held  extensive  enough  to  prevent  our  judgment  that  such  damage  was  no 
grievance.  But  the  clause  empowers  every  one  who  may  think  himself  aggrieved^ 
damaged,  or  injured,  by  any  work  made  by  the  commissioners,  or  by  the  opera- 
tion or  effect  of  any  such  work,  to  apply  for  compensation  to  the  commissioners, 
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who  are  *to  make  such  order,  dotcrmination,  and  judgment  thereon  as 


to  them  shall  seem  just,  and  give  such  satisfaction  to  the  party  com- 
plaining as  to  them  shall  seem  reasonable,  and,  on  refusal  by  the  commissioners, 
the  party  is  to  apply  to  the  sessions,  who  are  required  to  entertain  and  take 
cognizance  of  such  appeals,  and  to  make  such  order  and  adjudication  thereon  as 
to  the  justices  then  present  shall  seem  just,  and  award  such  costs  to  either  party 
u  they  shall  think  just  and  reasonable :  which  order  and  determination  shall  be 
final  and  conclusive  to  all  intents  and  purposes. 

Lord  Boston  then,  thinking  himself  damaged  and  aggrieved  by  the  operation 
and  effect  of  a  work  made  by  the  commissioners,  asks  them  for  compensation, 
and  is  refused.  On  his  appeal  to  the  sessions,  that  court  is  invested  with  cog- 
nizance of  the  cause,  and  enjoined  to  make  such  order  and  determination  thereon 
as  to  the  justices  present  seems  just ;  a  much  wider  power  than  merely  to  assess 
damages  for  some  recognized  injury.  Can  we  say  that  they  have  done  wrong 
in  deciding  that  the  damage  has  accrued  by  the  operation  and  effect  of  works 
done  by  the  commissioners  ?  On  the  contrary,  to  assert  that  it  has  not,  would 
have  faieen  a  direct  untruth  in  the  ordinarv  sense  of  the  words;  and  no  other 
Bense  is  attached  to  them  by  any  clear  legal  authority.* 

Another  objection  to  the  mandamus,  that  the  order  of  sessions  included  two 

'On  this  point,  the  following  authorities  were  oited:  Rex  v.  The  Commissioners  of 
tlie  Neno  Outfall,  9  B.  &  G.  876 ;  Rex  v.  The  London  Dock  Company,  ant^,  p.  168 ;  Rex 
V-  The  Direetors  of  the  Bristol  Dook  Company,  12  East,  429. 

*  By  the  direction  of  the  Court,  oopies  of  several  local  acts  were  sent  to  the  learned 
fudges,  for  the  purpose  of  showing  that  (as  was  contended)  there  was  nothing  peculiar 
in  the  language  of  the  present  act.  On  this  point,  the  Oeneral  Turnpike  Acts,  8  O.  4, 
0- 126,  0s.  86,  146,  and  4  O.  4,  o.  96,  s.  87,  were  also  referred  to. 

'It  was  urged,  in  support  of  the  mandamus,  that  the  series  of  acts  relating  to  this 
navigation  recognised  the  towing  paths  as  property ;  but,  as  the  judgment  of  the  Court 
<lid  not  turn  upon  this  point,  it  is  not  considered  necessary  to  state  the  olauses. 
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objects,  for  one  of  which  the  prosecutor  was  clearly  entitled  to  no  compensatioQ, 
was  not  much  pressed  at  the  bar,  but  has  occupied  the  attention  *of  the  r^oie-i 
Court.  For  if  the  1000/.  were  awarded,  partlj  for  the  loss  of  profits  ^  ^ 
from  the  towing  path,  and  partly  for  obstructing  the  old  channel,  and  tbektter 
had  certainly  not  been  made  out  within  the  meaning  of  the  clause,  we  were 
disposed  to  think  that  the  judgment  comprehending  both  could  not  hare  been 
sustained.*  But  this  objection  also  is  cured  by  the  extensiye  language  of  tke 
act. 

The  mandamus  alleges  the  obstruction  as  one  cause  of  complaint,  and  the  loss 
of  profits  from  the  towing  path  as  another ;  and  recites  that  the  sessions  gave 
their  compensation  for  ^*  the  said  injury ;"  that  must  be  the  twofold  injurj.  The 
return  indeed  denies  that  the  channel  was  at  all  obstructed,'  and  states  that  all 
who  prefer  that  course  may  still  pursue  it.  But  the  sessions  must  be  taken  to 
have  found  the  fact,  when  they  gave  compensation  for  it ;  and  their  order  to  do 
what  to  them  seems  just  and  reasonable  is  made  final  and  conclusive.  If  the 
sessions  did  not  inquire  into  the  point,  the  return  might  have  so  averred,  and  an 
issue  of  fact  might  have  been  raised.  The  fact  of  the  commissioneis  aaserting 
the  channel  not  to  have  been  obstructed  is  quite  consistent  with  the  fiact  of  the 
sessions  having  adjudged  that  it  was. 

Another  objection  of  a  technical  kind  was  more  relied  on,  that  the  jurisdic- 
tion of  the  sessions  did  not  attach,  because  the  commissioners  had  come  to  no 
order,  determination,  '''or  judgment^  from  which  an  appeal  would  He.*  r«o|gi 
On  the  facts  above  stated,  which  appear  in  the  writ  and  are  not  denied  ^  ^ 
in  the  return,  we  have  not  the  least  hesitation  in  saying  that  the  refusal  to  a^ 
cede  to  Lord  Boston's  application,  or  to  hear  any  evidence  in  support  of  it,  was 
a  plain  determination  that  he  was  not  entitled  to  what  he  claimed,  and  conse- 
quently a  proper  subject  of  appeal. 

This  is  one  of  a  class  of  cases  which  has  become  exceedingly  numeroos,  in 
which  the  Court  has  found  itself  constrained  to  give  the  words  of  a  private  act 
an  effect  probably  never  contemplated  by  those  who  obtained  the  act,  and  very 
probably  not  intended  by  the  legislature  which  enacted  it.  But  our  dnty  is  to 
look  to  the  language  employed,  and  construe  it  in  its  natural  and  obvious  sense. 
The  liabilities  thus  imposed  on  themselves  by  bodies  of  men  are  the  conditions 
upon  which  the  public  empower  them  to  perform  works  expected  to  be  beneficial 
to  both  oontractiuff  parties.  We  are  not  at  liberty  to  inquire  whether  the  bar- 
gain is  reasonable,  t)ut  are  bound  to  see  it  executed.  Therefore  we  most  award 
a  peremptory  writ  of  mandamus.  Peremptory  mandamus  awarded. 

Afterwards,  in  Hilary  term,  1837,  Sir  «/.  Campbell,  Attorney-General,  ob- 
tained a  rule,  calling  upon  the  commissioners  to  show  cause  why  they  shoald 
not  pay  to  Lord  Boston  his  costs  of  the  application  to  this  Court  for  the  man- 
damus, and  also  the  costs  of  the  writ  and  other  proceedings  had  thereon,  and  the 
costs  of  this  '^'application.  The  affidavits  in  answer  stated  that  the  com-  r#g|7i 
missioners  had  no  personal  interest  in  the  question.  ^ 

Sir  W.  W.  FoUeit  (with  whom  was  J.  S.  Taylor),  showed  cause  in  Easter 
term,  1887.*  Under  stat.  1  W.  4,  c.  21,  s.  6,  the  costs  are  in  the  discretion  of 
the  Court :  and,  this  having  been  a  case  of  great  doubt  and  difficulty,  the  com- 
missioners acted  properly  in  bringing  it  to  a  legal  decision.  (He  was  then  stopped 
by  the  Court.) 

'  At  to  a  mandamus  for  purposes,  which  are  partly  legal  and  partly  not,  im  Bei  r. 
The  Ghoxch  Trustees  of  8t  Paaeras,  8  A.  &  £.  585. 

*8ome  diflcnssion  arose,  daring  the  alignment,  whether  the  return  folly  oegatiTod  the 
faet  that  the  navigation  by  the  old  channel  was  rendered  less  conyenient ;  bat  Lord  Dd- 
MAH,  C.  J.,  said  that,  for  the  purpose  of  the  present  argament,  it  might  be  assomed  thtt 
there  was  such  a  denial. 

*  It  was  contended,  against  the  mandamus,  that  it  ought  (sapposing  the  case  within  the 
set)to  require  the  commissioners  to  make  an  order,  determination,  and  jadgment,  or  to 
hear  and  report.     Rex  v.  The  Justices  of  Middlesex,  16  East,  810,  was  cited. 

*  May  8th,  before  Lord  Dbhmah,  G.  J.,  XaTTLauAU,  FATrasoii,  and  Couainoi,  J>« 
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Sir  J.  Camphdly  Attorney-Gkneral,  contrh*.  It  most  be  admitted  that  the 
question  was  one  of  very  great  doubt :  but  that  is  not  an  answer;  the  rule  which 
the  Court  has  laid  down,  as  to  the  exercise  of  its  discretion,  is  to  give  the  suc- 
cessful party  costs,  unless  he  has  been  guilty  of  improper  conduct. 

Lord  Den  MAN,  C.  J.  That  rule  applies  to  cases  under  stat.  3  &  4  W.  4,  c. 
42,  8.  31,  as  to  giving  costs  against  executors,  where  it  lies  on  the  unsuccessful 
party  to  show  a  ground  of  exemption.  See  Fairly  v.  Briant,  3  A.  &  E.  839,  861^ 
Sut  here  we  are  to  exercise  a  discretion ;  and  it  is  a  case  in  which  we  all  felt  that 
there  was  great  doubt,  and  in  which  we  regretted  the  conclusion  to  which  we 
came.  The  commiBsioners  would  have  acted  improperly  if  they  had  not  defended ; 
and  we  ought  not  to  make  them  pay  costs. 

LiTTLEDALEy  Patteson,  and  Coleridge,  Js.^  concurred. 

Rule  discharged. 


[•818]  FOWELL  and  Another  v,  PETRE.     November  26. 

WRIGHT  V,  ELLIOT. 

An  affidayit  to  hold  to  bail,  in  an  action  against  the  drawer  of  a  bill  of  exchange,  is  bad 
if  it  omit  to  state  the  amoant  for  which  the  bill  is  drawn,  and  allege  merely  that  defen-' 
dant  is  indebted  to  plaintiff,  in  a  sum  named,  for  principal  moneys  dne  on  a  bill  of  ex- 
change, drawn  by,  &c.  (adding  the  parties.)  Per  Lord  Dbnman,  C.  J. 

Per  Curiam,  this  objection  comes  too  late,  where  the  party  was  detained  on  a  capias  issued 
on  October  26th,  and  does  not  move  to  be  discharged  out  of  custody  till  NoTember  14th, 
although  no  step  has  been  taken  by  either  party  in  the  mean  time. 

Pelay  in  taking  such  an  objection  is  not  excused  by  the  fact  that  the  party  has  been  in 
custody  ever  since. 

Semble,  per  Lord  Denhan,  C-  J.,  that,  if  a  Judge  is  applied  to  at  chambers  to  discharge 
on  account  of  irregularity  in  the  affidavit  of  debt,  and  refuses  to  interfere,  and  an  ap- 
plication is  afterwards  made  to  the  Court  for  the  same  purpose,  the  motion,  in  point  of 
form,  should  be,  to  discharge  the  Judge's  order. 

In  the  first  of  these  cases,  the  defendant  was  detained  on  a  writ  of  capias  issued 
in  Octoher  26th,  1836.  The  affidavit  of  deht  stated  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  the  sum  of  500^.  ^^  for  principal  moneys  due  upon  a 
certain  bill  of  exchange,"  drawn  by  defendant  upon,  &c.,  payable  to  the  order  of 
one  of  the  plaintiffs,  and  by  him  endorsed  to  both  plaintiffs,  which  bill  had  been 
refused  acceptance  and  payment.  Bagley,  on  the  14th  of  November,  obtained  a 
rule  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  custody 
as  to  this  action,  on  the  ground  that  the  affidavit  of  the  debt  was  irregular  in  not 
stating  the  sum  for  which  the  bill  was  drawn.  On  a  subsequent  day  of  the 
term.' 

W.  H  WaUon  showed  cause.  First,  the  application  comes  too  late.  The  rule 
of  Court,  Hil.  2  W.  4,  L  33,  3  B.  &  Ad.  378,  is,  that  "  no  application  to  set 
aside  process  or  proceedings  for  irregularity  shall  be  allowed,  unless  made  within 
a  reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh  step  after  know- 
ledge of  the  irregularity.''  In  Sbarpe  v.  Johnson,  4  Dowl.  P.  C.  324,  an  appli- 
r*ft1Q1  ^^^^^°  '''like  this  was  granted  more  than  two  months  after  the  arrest; 
L  ^  but  there  the  affidavit  to  hold  to  bail  was  a  nullity,  having  been  sworn 
before  a  person  who  was  not  a  commissioner  for  taking  affidavits.  In  Tucker  v. 
Colegate,  2  Cro.  &  J.  489 ;  S.  C  2  Tyr.  496,  it  was  held  that  a  similar  applica* 
tion  could  not  be  made  when  the  time  for  putting  in  bail  above  (four  days  after 
the  return  of  the  writ)  had  expired.  As  to  the  merits  of  the  application ;  there 
have  been  cases  in  which  an  affidavit  of  debt  on  a  bill,  not  stating  the  amount 
for  which  it  was  drawn,  has  been  held  sufficient,  see  Hanley  v,  Morgan,  2  Cro. 
&  J.  331 ;  Lewis  v.  Gompertz,  2  Cro.  &  J.  352 ;  S.  C.  2  Tyr.  317;  but  it  was 
determined  by  all  the  Judges,  in  Brooke  v.  Coleman,  1  Cro.  &  M.  621 ;  S.  C.  8 

*  KoT.  24th.    Before  Lord  Dmmax,  C.  J.,  Pattisom  and  Williams,  Js. 
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Tjr.  593,  that  the  amoant  must  be  specified ;  and  the  same  was  decided  in  Wert- 
macott  V.  Cook,  2  Dowl,  P.  C.  519,  and  Molineuz  v.  Dorman.'  The  reason,  how- 
ever,  which  was  assigned  in  the  two  latter  cases,  that  the  debt  itself  mi^t  be 
below  20/.,  and  the  rest  of  the  demand  be  made  up  of  interest,  cannot  apply  here; 
for  in  this  affidavit  the  debt  is  expressly  said  to  be  for  "  principal  moneys.'' 

I'Patteson,  J.  In  the  case  of  an  affidavit  to  hold  to  bail,  is  the  objection  too 
ate  if  made  before  the  party  objecting  has  taken  any  step  amounting  to  a  recog- 
nition of  the  proceedings  ?]  The  rule  Hil.  2  W.  4, 1.  33,  3  B.  &  Ad.  378,  is  in 
the  alternative,  "  unless  made  within  a  reasonable  time,  nor  if  the  party  applying 
hss  taken  a  fresh  step."  In  Firley  v.  Rallett,  2  DowL  P.  C.  708,  where  the 
arrest  was  on  May  22d,  and  a  motion  was  made,  on  June  7th,  ^'that  the  r^ooAi 
bail  bond  might  be  delivered  up  to  be  cancelled  for  a  defect  in  the  affi-  ^  '  ^ 
davit  to  hold  to  bail,  the  plaintiff  had  ruled  the  sheriff  to  return  the  writ,  but 
no  step  had  been  taken  by  the  defendant ;  and  it  was  held  that  he  came  too  late. 
[Patteson,  J.  There  arc  many  instances  in  which,  though  a  party  himself  takes 
no  step,  yet,  if  he  lies  by  and  suffers  the  other  side  to  go  on,  he  is  held  to  hare 
precluded  himself  from  taking  an  objection.] 

Bagley,  contr^,  mentioned  that,  in  the  present  case,  an  application  had  been 
made  to  Littledale,  J.,  on  summons,  taken  out,  November  5th,  for  the  de- 
fendant's discharge ;  and  that  the  case  had  stood  over  for  the  opinion  of  this 
Court.  [But  the  affidavit  stating  this  was  objected  to  as  inadmissible,  and  held 
80  by  the  Court.*]  It  is  not  usual  to  deal  strictly  with  a  prisoner  as  to  the 
time  of  making  an  application.  The  defendant  had  not  taken  any  step  in  the 
cause  before  making  this  motion.  As  to  the  form  of  affidavit,  the  rule,  that  the 
affidavit  ought  to  state  the  amount  of  the  bill,  is  laid  down  without  quali&eation 
in  Brooke  v.  Coleman,  1  Cro.  &  M.  621  ;  S.  C.  3  Tyr.  593,  and  Molineux  v. 
Dorman,  3  Dowl.  P.  C.  662.  And  in  Witham  v.  Qomperts,  2  Cro.  M.  &  R 
736 ;  S.  C.  Tyr.  &  6.  6,  which  was  also  a  case  arising  on  the  form  of  an  affidaTit 
of  debt  upon  a  bill  of  exchange,  the  Court  of  Exchequer  insisted  upon  the  ex- 
pediency of  adhering  to  usual  forms. 

Lord  Denman,  C.  J.  If  the  application  is  not  out  of  time,  I  think  theaffida- 
Tit  is  Certainly  bad.  A  person  is  *not  to  take  upon  himself  to  vary  the  pgoil 
ordinary  forms.  And  I  do  not  know  what  is  meant  by  ''  principal  moneys  ^  "  ^ 
due  upon  a  certain  bill  of  exchange."  The  party  may  even  mean  expenses.  As 
to  the  other  point.  Our.  adc.  rv/t 

In  Wright  V.  Elliot  a  motion  was  made  in  this  term,  November  16th,  for 
discharging  the  defendant  out  of  custody  as  to  this  action,  on  entering  a  com- 
mon appearance.  The  defendant  was  arrested  on  the  23d  of  August,  and  had 
been  in  custody  ever  since.  He  took  out  a  summons,  returnable  September 
27th,  to  show  cause  at  chambers  why  he  should  not  be  discharged  on  entering  a 
common  appearance.  On  the  hearing  of  the  summons,  Tindal,  C.  J.,  refused 
to  make  any  order  thereon,  and  dismissed  it.  The  affidavit  to  hold  to  bail 
stated  that  the  defendant  was  justly  and  truly  indebted  to  the  plaintiff  in  175/., 
on  a  bill  of  exchange,  dated  10th  June,  1836,  drawn  by  Grood  &  Co.,  on  de- 
fendant, and  accepted  by  him,  for  the  payment  of  100/.  to  the  order  of  6.  i  Co. 
one  month  after  date,  endorsed  by  them  to  Charles  Dalrymple,  *'  and  by  the 
said  Charles  Dalrymple  paid  and  delivered  to  the  said  James  Wright,"  the 
plaintiff.  The  objections  were,  that  the  bill  appeared  to  have  been  endorsed  to 
Charles  Dalrymple,  specially,  and  was  not  stated  to  have  been  endorsFed  oyer 
by  him ;  and  that  it  was  not  stated  to  be  due  and  unpud  at  the  time  of  making 
the  affidavit  It  did  not  appear  that  any  step  had  been  taken  since  the  arrest. 
On  this  day. 

*  8  Dowl.  P.  C.  662.    And  see,  as  to  this  point,  Tidd's  New  Practice,  120. 

*  Lord  Dkhmak,  C.  J.,  afterwards  intimated  that  the  Judge  would  inquire  of  Limi- 
SALS,  J.,  whether  anything  had  passed,  before  him,  as  to  the  time  of  making  the  appli- 
cation ;  but  it  did  not  ultimately  appear  whether  or  not  the  learned  Judge  had  been 
referred  to. 


821] 


Plomeb  v.  Ball,    M.  T.  1836.  841 


Bud^  showed  caase,  and  contended  that  the  application,  not  being  made 
in  reasonable  time,  must  fail,  though  cominfir  from  a  prisoner:  Primrose  v. 
r*8221  *^***®^^J'  2  ^"*-  *  ^^'  **^^  5  S.  C.  4  Tyr.  370.  He  argued,  further, 
L  J  that  enough  appeared  on  the  face  of  the  affidavit  to  warrant  holding  to 
Imil. 

Humfrey,  contrii,  cited  on  the  latter  point,  Latreille  v.  Hoepfner,  3  Moore  & 
So.  800;  S.  C.  10  Biug.  834,  as  showing  the  strictness  with  which  affidayits  of 
debts  are  to  be  construed;  and,  on  the  want  of  an  averment  of  default  bj  the 
acceptor,  Crosby  r.  Clarke,  1  M.  &  W.  296 ;  8.  C.  Tyr.  &  G.  660.  [Lord  Den- 
man,  C.  J.,  mentioned  Phillips  r.  Turner,  1  Cro.  M.  &  R.  697 ;  S.  C.  5  Tyr. 
196.]  As  to  the  objection  of  delay  in  making  the  application,  Mortimer  v, 
I'iggot,  4  A.  &  E.  363,  note  (a),  furnishes  an  answer.  [Lord  Denman,  C.  J. 
Should  not  your  motion  have  been  to  discharge  the  order  of  Tindal,  C.  J.  ?] 
He  made  none.  [Lord  Denman,  C.  J.  His  refusal  was  an  order.  Patteson, 
J.y  mentioned,  as  to  the  point  of  reasonable  time,  Firley  v.  Rallett,  2  Dowl.  P. 
C.  708,  cited  yesterday  in  Fowell  v.  Petre.] 

Lord  Denman,  C.  J.  We  think  that  in  this  case,  and  likewise  in  Fowell  v. 
Petre,  argued  yesterday,  the  defendant  comes  too  late.  The  rules  must  there- 
fore be  discharged  in  both  cases. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred 

Rules  discharged. 


[*823]  *PLOMER  v.  BALL.    Nov.  25. 

A  party  who  has  been  arrested  under  color  of  a  ca.  sa.,  but  discharged  by  a  Judge's 
order,  on  the  ground  that  the  sheriff's  officer  had  no  warrant  at  the  time  of  the  taking, 
may  be  arrested  again  under  the  same  writ. 

Humfrey,  in  this  term,  obtained  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  marshal  as  to  this  action. 
The  defendant  stated,  in  his  affidavit,  that  he  was  in  the  custody  of  the  Sheriff 
of  Middlesex,  March  3d,  on  a  ca.  sa.  at  the  plaintiff's  suit,  for  95/.;  that  a 
Judge,  on  summons,  ordered  him  to  be  discharged  on  the  ground  of  irregularity; 
and  that,  on  July  16th,  he  was  taken  by  the  sheriff  of  Middlesex  on  the  same 
writ  of  ca.  sa.  and  for  the  same  sum,  and  was  now  in  custody  on  that  writ.  The 
plaintiff's  attorney  made  affidavit,  in  answer,  that  the  defendant,  on  the  former 
occasion,  was  taken  under  color  of  the  writ,  but  not  on  the  writ,  for  that  the  de- 
fendant applied  before  a  Judge  for  his  discharge  on  the  ground  (which  the  de- 
ponent believed  to  be  true)  that  the  officer  had  arrested  the  defendant  illegally, 
not  having  had  in  his  possession  a  warrant  from  the  sheriff  on  the  said  writ  at 
the  time  of  such  arrest )  and  that,  upon  this  ground  solely,  the  learned  Judge 
made  the  order  for  the  defendant's  discharge. 

Peacock  now  showed  cause,  and  contended  that  the  defendant  might  legally 
be  arrested  on  the  16th  of  July,  for  that,  on  the  former  occasion,  there  was  no 
arrest;  and  he  cited  Barratt  v.  Price,  9  Bing.  566. 

r*8241  "^Sumfrey^  contr^.  The  discharge  of  the  defendant  from  a  detainer  in 
I-  ^  Barratt  v.  Price,  9  Bing.  566,  is  no  authority  against  this  application. 
The  defendant  there,  as  in  the  present  case,  was  taken  under  the  writ,  thoush 
the  officer  was  not  furnished  with  that  which  would  have  justified  him  in  the 
taking,  namely,  the  sheriff's  warrant. 

Lord  Denman,  G.  J.  The  facts  are  too  plain  in  this  case  to  raise  any  ques- 
tion. The  defendant  was  clearly  not  arrested  under  the  writ  upon  the  former 
occasion. 

Patteson,  Williams,  and  Coleridqe  Js.,  concurred. 

Rule  discharged. 
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OHRLY  V.  DUNBAR.    Nov.  25. 

Sixtj-fiTe  actions  being  brought  by  one  partj,  on  policies  of  insoruiee,  against  indiTidaal 
underwriters  and  incorporated  companies,  for  sums  amounting  in  the  whole  to  27,2001, 
the  defendants  obtained  a  consolidation  rule,  which  by  its  terms  bound  the  plaintiff  ai 
well  as  the  defendants.  One  cause  was  tried,  the  plaintiff  had  a  verdict,  and  a  rale 
nisi  was  granted  for  a  new  trial,  on  aflBdavit  of  surprise  and  of  merits.  From  the  stste 
of  the  new  trial  paper,  it  was  expected  that  cause  could  not  be  shown  for  a  Tery  loDg 
time ;  two  of  the  defendants  had  lately  died ;  and  the  plaintiff  alleged  that,  while  tke 
cause  stood  over,  he  lost  the  interest  of  the  27,2001. 

The  Court  would  not,  on  these  grounds,  direct  the  amount  insured  to  be  paid  into  Court, 
or  invested,  to  wait  the  event  of  the  cause  in  which  a  rule  nisi  had  been  granted. 

The  plaiDtiff  effected  insuraDces,  by  six  policies,  to  the  amount  of  27,200/., 
on  the  ship  Pylades,  which  was  lost  in  January,  1835.  He  gave  notice  of  tbui- 
donment  in  the  same  month,  and,  in  April,  1835,  bronght  sixty-five  actions  upon 
the  policies,  against  various  companies  and  individual  underwriters,  claiming  as 
for  a  *total  loss.  The  action  against  the  present  defendant  was  for  300/.  1^0951 
An  order  was  made  in  all  the  other  actions,  June  22d,  1836,  that,  upon  ^  ^ 
submission  of  the  plaintiff  and  the  defendants  in  the  last-mentioned  actions  to 
be  bound  and  concluded  by  the  verdict  to  be  given  in  this  (if  the  Judge  shonld 
be  satisfied  therewith),  all  further  proceedings  in  the  last-named  actions  should 
be  stayed,  the  defendant  admitting  his  subscription,  and  the  interest  as  averred. 
The  present  cause  was  tried,  and  the  plaintiff  had  a  verdict ;  but,  in  this  term, 
the  defendant  obtained  a  rule  nisi  for  a  new  trial,  on  affidavits  stating  surprise, 
and  other  grounds  of  fact  for  setting  aside  the  verdict.  The  plaintiff  thereupon 
moved  for  a  rule  to  show  cause  why  the  defendant  should  not  pay  into  Court  the 
loss  on  the  ship  Pylades,  or  invest  the  amount  according  to  the  direction  of  this 
Court,  or  why  the  rule  for  a  new  trial  should  not  be  discharged.  The  afBdavits 
stated,  as  grounds  for  this  application,  that,  from  the  heavy  arrear  of  causes  in 
the  new  trial  paper,  the  rule  obtained  by  the  defendants  could  not,  in  all  proba- 
bility, come  on  for  argument  for  a  very  long  time;  that  rules  for  new  trials, 
granted  in  Michaelmas  term,  1835,  were  still  in  the  paper  for  hearing;  that  the 
assured  had  already  sustained  a  very  large  loss  of  interest  on  the  sum  insured; 
and  that  two  of  the  underwriters  were  lately  dead.  Other  statements  were 
added,  as  to  the  fairness  of  the  plaintiff's  proceedings  in  commencing  this  ac- 
tion, and  the  merits  of  the  cause  in  other  respects. 

Sir  «/.  Campbelly  Attorney-Greneral,  and  Mauk,  now  showed  cause.  No  suf- 
ficient reason  is  given  for  departing  from  the  usual  practice.  There  is  no  sus- 
picion of  insolvency,  or  imputation  of  misconduct,  nor  is  any  ^indulgence  r^g^igi 
sought  by  the  defendants.  It  is  now  settled  that  a  consolidation  rule  1*  '  -^ 
does  not  bind  the  plaintiff:  Doyle  v.  Douglas,  4  B.  &  Ad.  544 ;  Long  v.  Dong- 
las,  4  B.  &  Ad.  545,  note  (a) ;  Doyle  v,  Anderson  and  Doyle  v.  Stewart,  1  A.  & 
E.  635 ;  nothing,  therefore,  prevents  a  trial  of  any  of  the  other  actions  while 
this  is  depending ;  and  the  defendant  has  no  objection  to  that  course  being  taken. 
There  will  not  necessarily  be  any  loss  of  interest ;  because  the  jury,  if  thej  think 
proper,  may  give  interest  from  the  time  when  the  debt  was  payable,  by  stat.  3 
&  4  W.  4,  c.  42,  s.  28.  The  possibility  of  deaths  might  be  urged  in  most  cases; 
but  less  properly  in  this  than  in  many  others,  because  several  of  the  policies  here 
are  subscribed  by  incorporated  companies. 

Sir  W.  W.  FoUetty  and  Alexander,  contrli.  Whatever  may  be  the  effect  of 
an  ordinary  consolidation  rule,  the  plaintiff,  under  this,  is  bound  in  express 
terms.  The  rule  was  obtained  by  the  defendants.  No  blame  is  attributable  to 
the  plaintiff;  the  delay  is  caused  by  the  proceedings  on  the  other  side.  In  the 
mean  time  parties  are  receiving  interest  to  a  large  amount  on  the  sums  insured; 
and,  the  actions  being  so  numerous,  the  plaintiff  runs  a  more  than  common  risk 
of  losing  some  of  the  interest  and  principal,  in  consequence  of  death  or  insolvenej. 
It  is  true  that  some  of  the  policies  are  effected  with  incorporated  companies; 
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but  the  plaintiff  is  willing  that  the  mle  should  be  limited  to  the  actions  not 
brought  on  such  policies.  It  is  not  desired  to  introduce  any  change  in  the  ge- 
neral practice ;  the  facts  of  this  case  are  peculiar. 

r*8271  *^^  D£NMANy  C.  J.  The  remarkable  circumstances  of  this  case 
*-  -^  induced  us  to  grant  a  rule  to  show  cause :  we  have  now  heard  the  rule 
discussed ;  and  I  am  of  opinion  that,  if  we  complied  with  applications  of  this 
kind  on  account  of  special  circumstances,  we  should  introduce  greater  delay 
than  that  which  now  arises  from  the  state  of  the  papers.  All  parties  have,  un- 
fortunately, to  suffer  some  delay ;  but  we  cannot  consider  such  an  application 
as  this  with  reference  to  the  state  of  business  before  the  Court. 

Patteson,  J.      I  am  of  the  same  opinion.      The  delay  arises  here,  not 
because  there  is  a  consolidation  rule,  but  because  a  new  trial  is  granted. 

Williams  and  CoLSRiDas,  Js.,  concurred.  Rule  discharged. 


E.  P.  BASTARD,  Esq.  v.  SMITH  and  Others.    Mv.  25. 

The  Court  will  not,  under  the  new  rules  permit  the  following  pleas  to  be  pleaded 
together,  to  a  declaration  in  trespass: — 1.  A  custom  for  all  tinners  in  the  stannaries 
to  make  trenohes  in  any  lands  for  conveying  water  to  any  stannary  worked  by  them, 
for  the  better  working  of  the  same.  2.  The  like,  alleging  the  custom  to  be  on  making 
reasonable  compensation. 

Trespass,  for  cutting  a  watercourse  through  plaintiff's  lands  in  the  parishes 
of  Ashburton  and  Buckland  in  the  moor,  Devonshire.^  The  defendants 
r*8281  **^PP^^®^  ^  Coleridge,  J., on  summons  for  leave  to  plead  two  pleas: 
I-  -'  first,  justifying  the  trespass  under  a  custom  for  all  stanners  and  tinners 
in  the  stannaries  to  make  trenches  in  any  lands  for  conveying  water  to  any 
stannary  worked  by  them,  for  the  better  working  of  the  same ;  secondly,  the 
like  plea,  but  alleging  the  custom  to  be  on  making  a  reasonable  compensation 
for  the  injuries  done.  The  learned  Judge  refused  permission  to  plead  more 
than  one  plea.  Erie,  in  this  term,  obtained  a  rule  to  show  cause  why  the  two 
pleas  should  not  be  pleaded. 

Sir  W,  W.  FoUetty  and  M.  Smithy  now  showed  cause.  By  the  General  Rules 
and  Regulations,  Hil.  4  W.  4,  5,  5  B.  &  Ad.  ii.,  several  pleas  are  not  to  be 
allowed,  <<  unless  a  distinct  ground  of  answer  or  defence  is  intended  to  be  es- 
tablished in  respect  of  each."  And  the  examples  there  given  are  analogous  to 
this  case.  [Coleridge,  J.  I  thought  that  this  was,  in  effect,  pleading  a  cus- 
tom with  and  without  a  qualification.]  Jenkins  v,  Treloar,  1  M.  &  W.  16,  S. 
C.  Tyrwh.  &  G.  816,  is  a  direct  authority,  in  principle,  against  the  rule.  A 
custom  is  supposed  to  originate  in  a  grant ;  these  pleas  would  state  the  same 
grant  in  different  modes.  The  defences,  in  several  pleas,  ought  now  to  be  dis- 
tinct in  point  of  fact ;  in  these  pleas  they  would  not  be  so. 

Erie,  contr^.  The  customs  of  the  stannaries  have  been  much  before  the 
Court  of  Exchequer  of  late,  and  have  been  considered  not  so  much  in  the  light 
of  local  customs  as  of  common  law  applicable  to  those  districts.  And,  suppo- 
sing the  customs  to  originate  in  grants,  there  may  have  been  different  grants 
P^QOQ-i  from  several  persons ;  *the  earlier  without,  the  later  with,  a  qualifica- 
L  -'  tion.  [Coleridge,  J.  You  propose  to  set  up  these  two  customs  as 
concurrent.]  The  defendants  have  a  large  body  of  evidence  as  to  each.  They 
may  oo-czist.  To  refuse  the  rule  may  occasion  a  second  trial  at  great  ex- 
pense. 

1  An  injunction  had  been  obtained  by  the  plaintiff  against  some  of  the  defendants, 
to  restrain  them  from  proceeding  with  the  alleged  trespass  ;  and,  on  motion,  afterwards, 
to  dissolve  the  injunction,  the  Lord  Chancellor  continued  it,  but  ordered  that  the  plain- 
tiff should  be  at  liberty  to  bring  an  action  of  trespass  against  the  present  defendants, 
to  try  their  alleged  right  to  enter  the  lands  and  make  a  watercourse  therein. 
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Lord  Denman ,  C.  J.     The  case  falls  expressly  within  the  new  rule  of  pletding. 
We  have  do  power  to  grant  the  permission. 
PATTE80N,  Williams,  and  Coleridge,  Js.,  concarred. 

Rule  discharged.* 

1  The  first  plea  was  retained,  and,  on  the  trial,  the  jury  found  against  the  custom. 


ROXBURGH  V.  CRESSWELL,  ASDELL,  and  DEVINE.    JVor.  26. 

Defendant  having  been  arrested,  and  executed  a  bail-bond,  obtained  a  summoas  for 
time  to  put  in  bail  abore.  Pending  the  summons,  but  more  than  eight  days  after  the 
arrest,  he  put  in  bail,  who  were  excepted  to,  and  did  not  appear  on  the  daj  of  justifi- 
cation, whereupon  the  plaintiff,  on  that  day,  took  an  assignment  of  the  bail-bond; 
after  which,  on  the  same  day,  the  bail  above,  whose  names  continued  on  the  bul- 
piece,  rendered  the  defendant. 

Held,  that  they  might  do  so :  and,  the  plaintiff  having  serred  a  writ  of  summons  in  tn 
action  on  the  bail-bond,  the  Court  set  it  aside. 

At  the  time  when  the  writs  were  served,  there  had  been  no  affidavit  made  of  notice  of 
render  having  been  given,  nor  had  an  exoneretur  been  entered  on  the  bail-piece :  Held, 
that  these  steps  were  not  necessary  for  the  purpose  of  exonerating  bail  to  the  aherii^ 
bail  above  having  been  put  in,  and  a  render  made. 

This  was  an  action  on  a  bail-bond,  against  the  principal  and  two  bail.  The 
defendant,  Cresswell,  was  arrested  September  21st.  On  the  28th  betook  out  a 
aammons  for  time  to  put  in  special  bail,  returnable  on  the  29th ;  no  Judge 
then  attending,  a  second  summons  was  taken  out  for  the  30th,  but  on  that  day 
bail  were  put  in,  and  notice  thereof  given  to  plaintiff.  The  plaintiff  excepted : 
and  Cressweil  gave  notice  that  the  bail  would  justify  on  October  10th.  The 
plaintiff  attended  at  a  Judge's  chambers  in  pursuance  of  the  notice;  bat 
'"no  one  appeared  for  the  purpose  of  justifying;  whereupon  the  plain-  r^ooni 
tiff,  on  the  same  10th  of  October,  took  an  assignment  of  the  bail-bond,  *-  ^ 
and  isssued  writs  of  summons  in  this  action.  Afterwards,  between  three  and 
four  o'clock  on  the  same  day,  notice  was  served  upon  the  plaintiff  that  Cressweil 
had  rendered,  which  was  the  fact.  On  summons  before  Bosanquet,  J.,  the 
writs  issued  on  the  10th  were  set  aside  as  premature ;  and  on  October  13th 
the  plaintiff  issued  fresh  writs.  A  summons  was  then  taken  out  on  behalf  of 
the  Sheriff's  bail,  Asdell  and  Devine,  to  show  cause  before  Coueridoe,  J.,  why 
the  writs  should  not  be  set  aside  for  irregularity.  The  plaintiff,  on  the  sum* 
mons,  justified  issuing  the  writs,  on  the  ground  that  the  render  was  irregular; 
first,  because  the  sheriff's  bail  (as  the  plaintiff  alleged)  had  rendered,  without 
putting  in  bail  above ;  secondly,  because  no  affidavit  had  been  made  of  notice 
of  render;  thirdly,  because  no  exoneretur  had  been  entered.  The  learned  Judge 
was  of  opinion  that  the  condition  of  the  bail-bond  had  been  complied  with  by 
the  putting  in  of  bail  on  behalf  of  the  defendant,  and  the  subs^uent  render, 
which  was  equivalent  to  a  justification  of  bail ;  and  that  the  other  steps  pointed 
out  were  not  necessary  for  exonerating  bail  to  the  sheriff :  and  he  set  aside  the 
writ  against  Devine ;  the  case  of  Asdell  (against  whom  a  distringas  had  issued) 
not  being  at  this  time  gone  into.  Humfrey  in  the  present  term  obtained  a 
rule  to  show  cause  why  the  order  of  Coleridge,  J.,  should  not  be  rescinded. 

Erie  now  showed  cause.  Bail  above  were  put  in,  whether  by  the  sheriff's 
bail  or  by  the  defendant  is  immaterial ;  in  either  case  the  render  was  authorised. 
It  took  place  within  the  time  limited  for  justifying  bail;  and  the  plaintiff  had  no* 
tice  of  it.  Everything  has  been  *done  which  is  necessary  for  exonera-i^ogo 
ting  bail  to  the  sheriff.  ^ 

Humfrey^  oontrii.  Supposing  that,  if  the  bail  had  originally  been  put  in  at  the 
proper  time,  the  render  would  have  been  authorized,  yet,  in  this  case,  an  extended 
time  having  been  obtained  for  putting  in  bail,  and  no  justification  having  taken 
place,  it  is  as  if  no  extension  of  time  had  been  obtained;  Bex  v.  The  Sherifi  of 
Tiondouy  1  Ghitt.  Bep.  567.    [Coleridge,  J.    It  would  seem  that,  in  that  case, 
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SirJ.  CampheU,  Attorney-General,  contr2i.  It  mast  be  admitted  that  the 
question  was  one  of  very  great  doabt :  but  that  is  not  an  answer ;  the  rule  which 
the  Court  has  laid  down,  as  to  the  exercise  of  its  discretion,  is  to  give  the  suc- 
cessful party  costs,  unless  he  has  been  guilty  of  improper  conduct. 

Lord  Den  MAN,  G.  J.  That  rule  applies  to  cases  under  stat.  3  &  4  W.  4,  c. 
42, 8.  81,  as  to  giving  costs  against  executors,  where  it  lies  on  the  unsuccessful 
party  to  show  a  ground  of  exemption.  See  Fairly  v.  Briant,  8  A.  &  E.  839,  861, 
But  here  we  are  to  exercise  a  discretion ;  and  it  is  a  case  in  which  we  all  felt  that 
there  was  great  doubt,  and  in  which  we  regretted  the  conclusion  to  which  we 
came.  The  commissioners  would  have  acted  improperly  if  they  had  not  defended; 
and  we  ought  not  to  make  them  pay  costs. 

LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 


[♦818]  FOWELL  and  Another  v.  PETRE.     November  26. 

WRIGHT  t;.  ELLIOT. 

An  affidayit  to  hold  to  bail,  in  an  action  against  the  drawer  of  a  bill  of  exchange,  is  bad 
if  it  omit  to  state  the  amoant  for  which  ^e  bill  is  drawn,  and  allege  merely  that  defen- 
dant is  indebted  tn  plaintiff,  in  a  sum  named,  for  principal  moneys  due  on  a  bill  of  ex- 
change, drawn  by,  &c.  (adding  the  parties.)  Per  Lord  Dbkman,  C.  J. 

Per  Curiam,  this  objection  comes  too  late,  where  the  party  was  detained  on  a  capias  issued 
on  October  26th,  and  does  not  move  to  be  discharged  out  of  custody  till  November  14th, 
although  no  step  has  been  taken  by  either  party  in  the  mean  time. 

Delay  in  taking  snch  an  objection  is  not  excused  by  the  fact  that  the  party  has  been  in 
custody  ever  since. 

8emble,  per  Lord  Denman,  C  J.,  that,  if  a  Judge  is  applied  to  at  chambers  to  discharge 
on  account  of  irregularity  in  the  affidavit  of  debt,  and  refuses  to  interfere,  and  an  ap- 
plication is  afterwards  made  to  the  Court  for  the  same  purpose,  the  motion,  in  point  of 
form,  should  be,  to  discharge  the  Judge's  order. 

In  the  first  of  these  cases,  the  defendant  was  detained  on  a  writ  of  capias  issued 
in  October  26th,  1836.  The  affidavit  of  debt  stated  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  the  sum  of  500/.  ''  for  principal  moneys  due  upon  a 
certain  bill  of  exchange,"  drawn  by  defendant  upon,  &c.,  payable  to  the  order  of 
ooe  of  the  plaintiffs,  and  by  him  endorsed  to  both  plaintiffs,  which  bill  had  been 
refused  acceptance  and  payment.  Bagtey^  on  the  14th  of  November,  obtained  a 
rule  to  show  cause  why  the  defendant  should  not  be  discharged  out  of  custody 
as  to  this  action,  on  the  ground  that  the  affidavit  of  the  debt  was  irregular  in  nofc 
stating  the  sum  for  which  the  bill  was  drawn.  On  a  subsequent  day  of  the 
term.* 

W.  H  Watson  showed  cause.  First,  the  application  comes  too  late.  The  rule 
of  Court,  Hil.  2  W.  4,  I.  33,  3  B.  &  Ad.  378,  is,  that  <<  no  application  to  set 
aside  process  or  proceedings  for  irregularity  shall  be  allowed,  unless  made  within 
a  reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh  step  after  know- 
ledge of  the  irregularity.''  In  Sharpe  v,  Johnson,  4  Dowl.  P.  C.  324,  an  appli- 
r^Q-tcn  cation  *like  this  was  granted  more  than  two  months  after  the  arrest; 
^  ^    but  there  the  affidavit  to  hold  to  bail  was  a  nullity,  having  been  sworn 

before  a  person  who  was  not  a  commissioner  for  taking  affidavits.  In  Tucker  v. 
Colcgate,  2  Cro.  &  J.  489 ;  S.  C  2  Tyr.  496,  it  was  held  that  a  similar  applica- 
tion could  not  be  made  when  the  time  for  putting  in  bail  above  (four  days  after 
the  retorn  of  the  writ)  had  expired.  As  to  the  merits  of  the  application  \  there 
have  been  cases  in  which  an  affidavit  of  debt  on  a  bill,  not  stating  the  amount 
for  which  it  was  drawn,  has  been  held  sufficient,  see  Hanley  v.  Morgan,  2  Cro. 
fe  J.  381 ;  Lewis  v.  Gompertz,  2  Cro.  &  J.  352 ;  8.  C.  2  Tyr.  317;  but  it  was 
leteruiiDed  by  all  the  Judges,  in  Brooke  v.  Coleman,  1  Cro.  k  M.  621;  S.  C.  8 

*  Not.  24th.    Before  Lord  Dbhmab,  G.  J.,  Pattssom  and  Williams,  Jb. 
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The  case  may  perbaps  be  compared  to  that  of  an  inchoate  corporate  right  under 
the  o]d  system,  where  a  mandamus  lay.  [Colebidob,  J.  The  revision  was 
completed  during  the  late  mayoralty,  see  sect.  49  of  stat.  5  &  6  W.  4.  c.  7<>; 
and  the  late  mayor  must  have  handed  over  the  list  to  the  town  derk,  sect  22.] 
The  assessors  are  still  in  office,  sect  37.  A  mandamus  may  eo  to  the  Coart  of 
Bevision.  [Patteson,  J.  The  mayor  who  revises  is  to  write  his  initials  againsl 
all  alterations,  sect  19  ]     The  case  offers  only  a  choice  of  difficnlties. 

Per  Curiam.^    We  have  no  power  in  this  case.  Rale  refused.* 

<  Lord  Dbnman,  C.  J.,  Patteson,  Williams,  and  Colkbidgs,  Js. 
>See  Stat.  7  W.  4,  &  1  Y.  c.  78,  s.  24. 


♦DOE  on  the  several  Demises  of  JAMES  CROSTHWAITE  and  -fto-, 
JOHN  HUDLESTON  i;.  WILLIAM  DIXON  and  JOHN  L^^J 
WILSON.    Nov,  25. 

One  of  two  parceners  aliened.  The  alienee  and  the  other  parcener  agreed  to  make  par- 
tition, and  an  apportionment  having  been  made,  they  and  each  of  them,  for  the  per- 
fecting of  such  partition,  conveyed  to  H.,  in  fee,  one  portion  of  the  premises,  haben- 
dum, to  the  sole  use  of  the  alienee  in  fee,  in  full  of  his  moiety,  and  the  other  portion 
in  like  manner  to  the  sole  use  of  the  second  parcener,  in  full  of  his  moietj. 

Held,  that  the  line  of  descent  through  the  second  parcener  was  not  broken  by  the  con- 
veyance, but  that  his  moiety  passed  to  the  heirs  ex  parte  matemi. 

This  ejectment  for  closes  of  land  sitnate  in  the  parish  of  Brigham  in  Cum- 
J)erland,  came  on  to  be  tried  before  Lord  Abino£R,  C.  B.,  at  the  Sammer  assizes 
for  Cumberland,  1835,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 

The  lessor  of  the  plaintiff,  James  Crosthwaite,  claims  the  property  as  heir  ex 
parte  patern&  of  Peter  Crosthwaite ,  deceased,  and  the  defendants  claim  it  as  devi- 
sees of  Peter  AUason,  who  was  heir-at-law,  ex  parte  materad  of  the  same  Peter 
Crosthwaite. 

One  Peter  Spencer  was  formerly  owner  of  an  estate  of  which  the  property  in 

Question  forms  a  part;  and  upon  his  death  his  estate  descended  to  his  two 
aughters,  Jane  the  wife  of  Richard  Allason,  and  Ann  the  wife  of  Joseph 
Crosthwaite,  in  coparcenary.  Upon  the  death  of  Jane,  her  estate  in  the  premises 
descended  to  the  said  Peter  AUason  her  son  and  heir ;  and,  upon  the  death  of 
Ann,  her  estate  in  the  premises  descended  to  the  said  Peter  Crosthwaite  her  son 
and  heir. 

The  following  pedigree  was  agreed  to  be  correct : — 

Peter  =  Ann  Richard  =  Sarah 


Spencer 


Crosthwaite     Taylor 


Richard  ==  Jane       Ann  =  Joseph  John    ==  D.  Dickenson 


Allason 


Crosthwaite  Crosthwaite 


Peter  Peter  James 

Allason  Crosthwaite  Crosthwaite 

*In  1810,  one  John  Nicholson  purchased  Peter  AUason's  share  of  the  1-^0351 
property ;  and  the  same  was  duly  conveyed  by  Peter  Allason  to  John  *-  '' 
Kicholson  and  his  heirs  by  indentures  of  lease  and  release,  dated  respectively 
15th  and  16th  of  November  1810,  which,  as  well  as  those  next  mentioned,  were 
to  be  referred  to  as  part  of  the  case. 

By  indentures  of  lease  and  release,  dated  15th  and  16th  April,  1816,  between 
John  Nicholson  of  the  first  part,  Peter  Crosthwaite  of  the  second  part,  and  John 
Hadleston  of  the  third  part,  after  reciting  that  Nicholson  and  Crosthwaite  were 
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seised  in  fee  of  a  messuage  and  tenement  and  closes  (which  were  described),  and 
that  they,  being  desirous  that  the  said  tenement,  lands,  and  hereditaments  should 
be  divided  and  partition  thereof  made  between  them,  had  appointed  certain  per- 
sons to  allot  and  divide  the  same,  and  they  had  done  so  (as  was  particulurlj 
specified),  and  that  Nicholson  and  Crosthwaite,  being  satisfied  with  such  di- 
vision and  partition,  had  agreed  to  join  in  these  indentures  for  the  ratification 
thereof,  it  was  witnessed  that,  to  perfect  such  partition,  and  to  the  end  that  each 
of  the  said  parties,  their  heirs  and  assigns,  might  hold  and  enjoj  for  ever  there- 
after in  severalty  and  distinct  from  each  other  the  hereditaments  and  premises 
set  out  and  divided  as  aforesaid,  and  for  certain  considerations,  which  were 
stated,  the  said  John  Nicholson  and  Peter  Crosthwaite,  and  each  of  them,  did 
grant,  bargain  and  sell,  alien,  release  and  confirm  to  the  said  John  Hudleston, 
his  heirs  and  assigns,  all  that,  &c.,  (describing  certain  of  the  premises  before 
mentioned),  and  the  reversion  and  reversions,  &c.,  and  all  the  estate,  &c.,  haben- 
dum to  the  said  J.  H.,  his  heirs  and  assigns,  nevertheless  to  the  only  sole  and 
P8361  P^^P^'  ^^®  ^^  ^^^  ^^^  ^'^^^^  '^'Nicholson,  his  heirs  and  assigns,  absolutely 
t-  J  for  ever,  as  and  for,  and  in  full  of,  the  moiety,  part,  and  share  of  the  said 
John  Nicholson  of  and  in  the  said  messuage  and  tenement,  land  and  heredita- 
ments, &c.,  so  divided  and  set  out  as  aforesaid.  Then  followed  a  similar  con- 
veyance by  Crosthwaite  and  Nicholson  to  Hudleston  of  the  residue  of  the  pre- 
mises, to  the  sole  use  of  Crosthwaite,  his  heirs  and  assigns,  as  and  for  and  in  full 
of  his  moiety. 

By  the  deed  of  partition,  the  premises  sought  to  be  recovered  in  this  eject- 
ment became  the  property  of  Peter  Crosthwaite,  who  from  that  time  became  and 
was  solely  seised  thereof  in  fee,  and  died  so  seised  in  1819,  intestate.  On  his 
death,  Peter  Allason  entered  into  the  premises  in  question,  claiming  to  be  enti- 
tled as  heirs  ex  parte  materni,  and  continued  possessed  until  the  time  of  his 
death.  The  said  Peter  Allason  died  in  1831,  having  devised  to  the  defendants 
his  estate  and  interest  in  the  premises  now  sought  to  be  recovered.  John 
Hudleston,  the  second  lessor  of  the  plaintiff,  was  the  releasee  to  uses  mentioned 
in  the  deed  of  partition. 

The  question  for  the  Court  was  whether  James  Crosthwaite,  being  heir  cs 
parte  paternfi.  of  Peter  Crosthwaite,  was,  as  such,  entitled  to  all  or  any  part  of 
the  premises  in  question,  or  whether  the  defendants,  as  devisees  of  Peter  Allason, 
who  was  heir  of  Peter  Crosthwaite  ex  parte  materni,  were  entitled.  If  James 
Crosthwaite  was  entitled,  the  verdict  was  to  stand  for  all  or  such  proportion  of 
the  property  as  the  Court  might  direct :  if  not,  a  nonsuit  to  be  entered.  The 
case  was  argued  in  this  term.^ 

1^8371  *  Wightman  for  the  plaintiff.  When  the  premises  were  conveyed  to 
^  -'  Hudleston  for  the  purpose  of  partition,  the  course  of  descent  ex  parte 
matern&  was  broken,  the  general  rule  of  inheritance  attached,  and  consequently 
the  portion  allotted  to  Peter  Crosthwaite  descended  to  his  heir  ex  parte  patern&; 
for,  by  the  effect  of  the  deed,  Crosthwaite  had  become  as  a  first  purchaser.  The 
difference  between  this  case,  where  the  estate  vests  in  the  taker  as  a  first  pur- 
chaser, and  those  in  which  the  conveyance  passes  it  merely  to  the  old  use,  is 
flhown  by  Co.  Litt.  13  a,  see  14  Vin.  Abr.  287,  288;  Heir  (W),  (W.  2),  2 
Roll.  Abr.  780;  tit.  Uses  (D),  Abbott  v.  Burton,  2  Salk.  590;  8.  C.  1  Com. 
Rep.  160,  Godbold  v.  Freestone,  3  Lev.  406.  If  the  conveyance  to  Hudleston 
did  not  of  itself  alter  the  character  of  the  whole  estate,  as  to  the  line  in  which 
it  was  transmissible,  at  leaat  the  partition  had  that  effect  upon  the  portion  which 
came  to  Peter  Crosthwaite ;  for  he  was  a  first  purchaaer,  at  any  rate  to  the  ex- 
tent of  the  share  which  had  been  Allason's. 

TT.  H.  Watson,  contrk  Under  the  deed  of  partition,  Peter  Crosthwaite  took 
ex  parte  matern&.  The  line  of  descent  was  not  broken.  The  rules  on  this 
subject  are  entered  into,  and  several  authorities  oolleoted,  in  Martin  dem.  Tre- 

*  NoTember  18th.    Before  Lord  Dxuman,  C.  J.,  PAxrasoir,  Williams,  and  Cou- 
amos,  Jfl. 
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gonwell  V.  Strachan,  6  T.  R.  107,  note  (b);  8.  C.  2  8tr.  1179,  and  in  Error, 
Willes,  444;  1  Wils.  66;  6  Brown's  P.  C.  319  (2d  edit.),  whet«  it  is  sud.  "If  a 
man  seised  as  heir  on  the  side  of  the  mother  make  a  feoffment  in  fee  to  the 
use  of  himself  and  his  heirs,  the  use  being  a  thing  in  tmst  and  eonfideaee 
shall  ensue  the  nature  of  the  lands,  and  shall  descend  to  the  heir  *on  the  r^ooo-i 
part  of  the  mother."  Unless  the  conveyance  be  of  such  a  kind  that  &*-  -' 
different  estate  is  taken  under  it,  the  line  of  descent  continues.  Then,  in  the 
present  case,  did  Peter  Crosthwaite  take  a  different  estate  in  entirety  or  in 
moiety  ?  The  effect  of  a  partition  is  merely  to  regulate  the  enjoyment ;  it  does 
not  alter  the  character  of  the  estate  :  the  tenant  is  in  of  the  same  estate  as  be- 
fore. ''  Upon  partition  made,  the  occupation  and  descent,  which  before  wne  in 
common,  shall  be  several  and  distinct."  "  But  a  coparcener,  afier  partition, 
continues  in  the  same  privity  of  estate  as  before ;  for  it  does  not  convey,  or  make 
any  alteration  of  the  estate."  "  So,  parceners  shall  be  in  from  the  common  an- 
cestor, as  before."  Com.  Dig.  Parcener  (C  15),  citing  Savile,  113,  Thetford  v, 
Thetford.  Partition  by  writ  would  clearly  not  have  broken  the  line  of  descent; 
and  partition  by  deed  is  only  another  mode  of  enforcing  what  the  law  woald 
have  compelled  by  writ.  That  partition  does  not  alter  the  estate  is  proved  by 
the  cases  in  which  it  has  been  held  not  to  operate  in  revocation  of  a  will :  Luther 
V,  Kidby,  8  Vin.  Abr.  148;  Devise,  (R.  6)  pi.  30,  S.  C.  3  P.  Wms.  169,  note 
(B) ;  Risley  w.  Baltinglass,  Sir  T.  Ray.  240,  Swift  dem.  Neal  v.  Roberts,  3  Burr. 
1490  :  in  all  which  cases  the  partition  was  by  deed.  Luther  v.  Kidby,  8  Yin. 
Abr.  148,  Devise,  (R.  6)  pi.  30 ;  S.  C.  3  P.  Wms.  169,  note  (B.),  is  recog- 
nised as  law  by  Lord  Kenton  in  Goodtitle  dem.  Holford  v.  Otway  (in  Error) 
7  T.  R.  399,  417,  and  is  explained,  in  the  same  case  in  the  Court  of  Common 
Pleas,*  by  Buller,  J.,  who  says,  "  In  the  case  of  a  partition,  where  no  estate 
moves  out  of  the  party,  I  agree  there  is  no  revocation."  [  Wightman  here  ad- 
mitted *that,  if  the  conveyance  to  Hudleston  was  merely  to  the  use  o^ntcgogi 
the  parties  between  whom  partition  was  to  be  made,  he  could  not  con-  ^  ^ 
tend  that,  by  such  a  conveyance,  the  character  of  the  estate  was  altered,  as  to 
the  course  of  descent.]  Then  as  to  the  moiety  taken  by  Peter  Crosthwaite  on 
the  partition ;  the  portion  allotted  to  him  is  not  of  a  new  estate :  it  is  only  a 
continued  enjoyment,  so  far  as  the  apportionment  goes,  of  the  old  estate.  Nich- 
olson and  he  were  tenants  in  common,  the  one  holding  by  purchase,  the  other 
by  descent.  On  the  partition,  Crosthwaite  does  not  take  anything  by  purchase; 
he  is  still  in,  by  descent,  of  the  property  which  he  always  had  by  descent 

Wightman  in  reply.  Nicholson  and  Crosthwaite  had  an  undivided  possession 
of  all  the  premises,  occupying  per  my  et  per  tout ;  Nicholson  as  purchaser,  and 
Crosthwaite  as  heir.  By  the  partition,  Crosthwaite  took  an  estate  in  one  moietj, 
partly  made  up  of  his  own  interest  in  the  moiety,  and  partly  of  that  which 
Nicholson  had  in  it  by  purchase  from  AUason.  Then,  at  least  as  to  half  of 
that  half,  Crosthwaite  became  entitled  as  purchaser^  and  his  estate  would  de- 
scend to  the  heir  ex  parte  patemft.  Cur  adv,  vuU. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case  one  of  two  parceners  alienated  his  moiety  in  fee,  whereby  the 
alienee  and  the  remaining  parcener  became  tenants  in  common.  Afterwards,  by 
deed  of  partition  between  the  alienee  and  the  remaining  parcener,  *the  r«o|Qi 
land  was  divided  by  metes  and  bounds,  and  each  of  them  took  a  moiety  *• 
in  severalty.  The  question  is  whether  by  that  deed  the  parcener  took  anything 
as  purchaser,  so  as  to  break  the  descent  ex  parte  matemi,  and  to  let  in  the  heir 
ex  parte  patern&  on  tho  death  of  the  parcener. 

It  is  admitted  that,  if  the  deed  of  partition  had  been  between  the  pareeners 
themselves,  the  descent  would  not  be  broken ;  Com.  Dig.  Parceners  (C.  15). 
But  it  is  said  that,  inasmuch  as  one  of  the  parties  to  the  deed  was  a  stranger  in 
blood,  whatever  was  taken  from  him  by  the  parcener  must  be  taken  by  purchase. 

1 1  B.  &  P.  690-692.  See  further,  as  to  the  case  on  this  point,  note  (4)  to  Pappa  '• 
Majo,  1  Wms.  Saund.  278  b. 
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And  doubtless  this  would  be  so  if  anything  was  taken  from  him  r  but  we  are  of 
opinion  that  nothing  was  taken  by  the  parcener  from  the  alienee  under  the 
deed.  The  e£fect  of  it  was  only  that  the  parcener  had  by  it  a  divided  moiety  in 
severalty  discharged  from  any  right  in  the  alienee^  instead  of  an  undivided 
moiety  in  common ;  but  he  had  the  same  estate  in  the  land  as  before. 
The  consequence  is  that  a  nonsuit  must  be  entered. 

Nonsuit  to  be  entered. 


[*841]    *The  KING  t;.  The  Inhabitants  of  MILVERTON.    N6v.  25. 

An  order  of  jastices  for  stopping  an  unnecessary  highway,  under  stat  65  G.  8,  o.  68,  s.  2, 
is  bad,  if  it  stop  up  half  the  breadth  of  a  highway,  leaving  the  rest  open ;  although 
the  other  half  be  not  within  their  division. 

Qusore,  whether  the  justices  of  the  two  divisions  could,  by  orders  made  concurrently, 
stop  both  sides. 

Justices  cannot  stop  several  highways  by  one  order,  except  so  far  as  they  are  authorised 
by  sUt.  6  &  6  W.  4,  c.  50,  s.  86. 

Semble  (by  Lord  Dbnman,  C.  J.,  and  Coleridge,  J.)  that,  if  an  order  has  been  properly 
made  and  enrolled  for  stopping  a  highway,  it  is  not  necessary,  to  make  such  order 
completely  effectual,  that  an  actual  stoppage  should  have  taken  place. 

Held,  by  Lord  Dbmman,  C  J.,  and  Williams,  J.,  that,  if  an  order  for  stopping  a  highway, 
under  stat  55  O.  8,  c.  68,  begins  <*We,"  &o.,  *' having  upon  view  found,  and  it  ap- 
pearing to  us,"  that  a  certain  highway,  &c.,  is  unnecessary,  the  recital  does  not 
imply  that  the  justices  acted  upon  any  other  information  than  their  own  view,  and  is 
well  enough. 

This  was  an  indictment  against  the  inhabitants  of  the  parish  of  Milverton^ 
Somersetshire,  for  non-repair  of  certain  highways  in  that  parish.  The  defendants 
pleaded  Not  Guilty.  On  the  trial  at  the  Summer  assizes  for  Somersetshire, 
1835,  a  special  verdict  was  agreed  to,  the  material  parts  of  which  were  as 
follows. 

The  parts  of  the  highway  mentioned  in  the  several  counts  of  the  indictment 
were  in  the  parish  of  Milverton,  and  were  out  of  repair.  The  several  parts  of 
the  said  highway  were  called  Blackgrove's  Lane,  which  lane  was  part  of  a  com- 
mon highway  from  the  village  of  Oak  to  the  town  of  Milverton.  All  the  ways 
mentioned  in  the  indictment  were  comprised  in  the  after-mentioned  order. 
One  portion  of  the  highway,  mentioned  i^  the  first  and  third  counts  of  the 
indictment,  was  wholly  in  Milverton ;  another  portion,  mentioned  in  the  second 
and  third  counts,  was,  as  to  half  of  its  breadth,  in  the  parish  of  Milverton,  and, 
as  to  the  other  half  of  its  breadth,  in  the  parish  of  Oak,  in  Somersetshire.  On 
February  25tb,  1818,  an  order  was  duly  made  under  the  hands  and  seals  of  two 
jastices  of  the  county  of  Somerset,  who  therein  stated  that,  at  a  special  sessions 
r^8421  ^^^^^^  ^^>  ^*'  ^°  ^^®  parish  of  Milverton,  "  having  *upon  view  found, 
^  -*  and  it  appearing  to"  them,  that  a  certain  public  highway  in  the  parish 
of  Milverton,  called,  &c.  (describing  it),  is  useless  and  unnecessary ;  and  also 
that  a  certain  other  public  highway,  commonly  called  Blackgrove's  Lane,  lying 
between,  &c.,  is  useless  and  unnecessary,  the  entirety  of  which  last-mentioned 
highway  from  H.  common,  &c.,  to  the  northern  comer  of  close  C,  &c.,  of  the 
length,  &c.,  and  breadth,  &c.,  is  situated  and  being  in  the  parish  of  Milverton 
aforesaid,  and  the  southern  side  of  the  said  highway  to  the  middle  thereof,  from' 
the  said  northern  corner  of  close  C.  &c.,  to  the  northeastern  comer  of  the  same 
close,  of  the  length,  &c.,  and  breadth,  &o.,  is  situated  and  being  in  the  parish 
of  Milverton  aforesaid,  and  the  northern  side  thereof  to  the  middle  of  the  same 
highway,  from  the  said  northem  comer,  &c.,  to  the  said  northeastern  comer, 
&c.,  is  situated  and  being  in  the  parish  of  Oak  in  the  same  county;  and  also  that 
a  certain  other  public  highway,  &c.,  is  useless  and  unnecessary  (describing  ano- 
ther road,  which,  as  to  one  part  of  it,  was  in  Milverton,  and,  as  to  another,  was 
divided  like  the  preceding,  between  Milverton  and  another  parish) ;  they  did 
thereby  order  ^<  the  said  public  highway  hereinbefore  first  described  and  stated 
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to  bo  useless  and  oiinecessary,  and  also  the  said  public  highway  hereinbefore 
secondly  described  and  stated  to  be  useless  and  unnecessary,  except  so  much  sod 
such  part  thereof  aa  is  in  the  said  parish  of  Oak,  in  the  county  aforesaid,  ud 
likewise  the  said  public  highway  hereinbefore  thirdly  described  and  stated  to  be 
useless  and  unnecessary"  (with  a  like  exception),  'Uo  be  stopped  up,"  and  the 
land  sold  by  the  surveyors  of  Milverton  to  the  proprietors  of  the  adjoining  lands, 
if  willing  to  purchase  for  the  full  value ;  if  not,  to  some  ^other  persons,  r«o  iq-i 
&c.,  for  the  full  value ;  reserving  to  the  owners  and  occupiers  of  adjoin-  *-  ^ 
ing  lands  and  hereditaments  free  passage  for  persons,  horses,  carriages,  &c.,  over 
the  land  and  soil  of  the  highways  ordered  to  be  stopped,  to  and  from  the  same 
lands,  and  hereditaments,  according  to  their  ancient  usage  thereof  respectivelj. 

The  verdict  went  on  to  state  that  the  three  highways  directed  to  be  stopped  op 
were  not  joined  to  or  connected  with  each  other,  and  did  not  lead  into  each 
other,  but  were  altogether  distinct,  and  at  considerable  distances  from  each  other; 
that  Blackgrove's  Lane  comprehends  as  well  tho  parts  of  the  said  highway  in 
the  said  parish  of  Oak,  as  those  in  Milverton  ;  that  such  portion  of  the  said 
highway  as  is  stated  in  the  order  to  be  in  the  parish  of  Milverton,  is  the  same 
highway  as  is  mentioned  in  the  indictment ;  and  that  no  order  of  justices  has 
been  made  for  stopping  such  parts  of  Blackgrove's  Lane  as  are  stated  to  be  in 
the  parish  of  Oak  ;  that  the  said  highway  has  never  been  divided  and  allotted 
under  the  provisions  of  34  O.  3,  c.  64  ;*  that  the  special  sessions  at  which  orders 
are  made  for  stopping  up  roads  in  Oak  are  held  at  Taunton,  and  not  at  Milver- 
ton, and  the  parish  of  Oak  is  not  within  the  division  for  which  those  justices 
acted,  who  signed  the  present  order ;  that  the  parts  of  the  said  highway  which 
were  ordered  to  be  stopped  up  have  not  been  stopped  up  in  fact,  and  that  the 
three  several  highways  have  been  and  are  in  the  same  state  as  before  the  order, 
and  the  public  has  passed  and  repassed  over  them  with  carriages  and  horses 
without  interruption  in  the  same  manner  as  before,  but  without  any  permission 
by  the  respective  owners  of  tho  adjoining  lands ;  that,  since  the  date  of  the 
order,  *no  repairs  have  been  done  by  the  inhabitants  of  Milverton  parish ^  r*8441 
upon  the  highways  so  ordered  to  be  stopped  up ;  that  the  land  and  soil  ^ 
of  the  said  highways  have  not  been  sold  according  to  the  directions,  and  subject 
to  the  reservations,  contained  in  the  said  order,  such  land  and  soil  being  of  no 
value  to  any  person,  as  they  could  not  be  enclosed  in  consequence  of  the  said 
reservations ;  that  notices  of  the  said  order  having  been  made  were  duly  affixed 
and  published,  &c. ;  and  that  the  same  was  duly  confirmed  and  enrolled,  and  not 
appealed  against.     The  verdict  was  argued  this  term,  November  19th  and  !2l8t 

RogerSf  for  the  Crown.  The  facts  stated  do  not  entitle  the  defendants  to  an 
acquittal.  First,  the  order  for  stopping,  which  they  rely  upon,  includes  three 
distinct  highways.  But  stat.  55  G.  3,  c.  68,  s.  2,  under  which  the  order  was 
made  (and  which  first  enabled  justices  to  stop  a  highway  as  unnecessary,  with- 
out any  other  being  created  in  lieu),  gave  no  authority  to  include  three  high- 
ways in  a  single  order,  and  the  power  taken  under  that  statute  must  be  strictly 
pursued.  The  justices  are  thereby  enabled  to  stop,  '^  by  such  ways  and  means, 
and  subject  to  such  exceptions  and  conditions,"  as  were  mentioned  in  stat  13 
G.  3,  c.  78,  in  regard  to  highways  to  be  widened  and  diverted.  That  stttnte 
does  not  sanction  the  including  more  than  one  road  in  an  order.  It  was  de- 
cided, this  term,  in  Rex  v.  The  Justices  of  Middlesex,  ante,  p.  626,  on  the  con- 
struction of  both  statutes,  that  a  highway  could  not  be  diverted,  and  the  old  way 
stopped,  by  one  order :  and  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C  477,  a 
similar  decision  was  come  to.  Lord  Tentsrden  saying,  '<  The  statute  gives  no 
power  to  make  such  an  order^  *and  there  is  no  form  in  the  schedule  ap-  1^3451 
nlioable  to  such  a  mode  of  proceeding."  Stat.  13  G.  3,  c.  78,  sched.  ^ 
No.  18|  gives  the  form  of  an  order  for  stopping  up  an  old  highway,  with  a  ma^ 
ginal  direction,  that  <<  if  there  are  more  highways  than  one  to  be  stopped  np^ 

■  «  For  the  more  effeetnally  repairing  of  auoh  parts  of  the  highways  of  this  kingdom  as 
>Te  to  be  repaired  by  two  parishes." 
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there  should  be  a  separate  order  for  each."  In  general,  the  marginal  note  an* 
nexed  to  a  statute  is  not  attended  to  by  the  Court ;  but  this  annotation  i.s  stated, 
in  the  report  of  Rex  v.  Kenyon,  6  B.  &  0.  645,  note  (a),  to  be  upon  the  margin 
of  the  Parliament  roll  itself,  and  the  legislature  cannot  be  supposed  to  have 
overlooked  that  fact,  when  referring,  bj  stat.  55  O.  3,  c.  68,  a.  2,  to  the  '^  ways 
and  means,''  ''  exceptions  and  conditions,"  pointed  out  in  the  prior  statute.  It 
is  also  stated  in  3  Ohitty's  Burn's  Justice,  45,  Highways,  IX.  (3)  Ed.  26  ;  and 
see  £d.  28,  yoI.  iii.  p.  118,  Highways,  s.  XIII.  2,  and  Wellbeloved  on  High- 
ways, 401,  note  a  ^both  refer  to  Rex  v.  Kenyon,  6  B.  &  0. 645),  that,  where  more 
than  one  highway  is  to  be  stopped,  it  seems  there  should  be  separate  orders. 
And  in  the  late  act,  5  &  6  W.  4,  c.  50,  s.  86,  which  is  not  a  declaratory  clause, 
it  is  enacted  "  that  in  any  case  where  it  is  proposed  to  stop  up  or  divert  moro 
than  one  highway,  which  highways  shall  be  deemed  to  be  so  connected  together 
as  that  they  cannot  be  separately  stopped  or  diverted  without  interfering  one 
with  the  other,  it  shall  be  lawful  to  include  such  different  highways  in  one  order 
or  certificate."  This  warrants  the  inference  that,  before,  it  was  not  lawful  so  to 
join  them,  even  in  the  case  pointed  out.  Davison  v.  Gill,  1  East,  64,  shows 
that  the  forms  given  by  the  old  highway  acts  were  to  be  strictly  followed  ;  but 
this  is  not  a  mere  objection  of  form.  If  notice  is  given  of  a  cumulative  order 
r*8461  ^^^  stopping  several  highways,  the  ^public  is  not  so  distinctly  apprised  of 
*-  -'  the  intention  with  respect  to  any  one  as  if  that  alone  were  mentioned ; 
and  great  difficulty  might  arise  as  to  the  notices  of  appeal  to  be  given  against 
such  an  order. 

A  second  objection  to  this  order  is  that,  as  to  one  part  of  the  roads  indicted, 
two  magistrates  of  the  Milverton  division  have  found  the  whole  of  the  way  use- 
less, but  have  stopped  only  a  part  of  its  breadth.  If  any  proceeding  could  be 
taken  for  such  a  purpose,  it  should  have  been  by  stopping  each  side.  The  two 
sides  of  the  road  lie  in  divisions  for  which  different  justices  act :  but  two  justices 
of  each  division  might  have  viewed :  and  there  is  no  authority  for  saying  that 
two  justices  of  one  division  might  not  have  stopped  the  part  of  the  road  lying  in 
the  other.  ''  Where  an  act  of  parliament  says,  justices  of  the  peace  of  such  a 
division  shall  do  so  and  so,  it  is  only  directory  quoad  the  division  ;  and  any  of 
the  justices  of  the  county  may  do  it."  Per  Holt,  C.  J.,  19  Vin.  Abr.  tit. 
Statutes,  516  (E.  6),  pi.  56,  citing  Anon.  12  Mod.  546.  [Coleridob,  J.  The 
justices  must  hold  their  special  sessions  for  the  highways  within  the  limits  for 
which  they  respectively  act.  You  must  contend  that,  to  make  an  order  for 
stopping  the  whole  breadth  of  the  way,  there  must  be  different  special  sessionS| 
the  justices  in  each  making  an  order  as  to  part  of  the  way.  If  any  of  them 
made  an  order  for  more,  they  would  be  acting  out  of  the  limits  for  which  the 
session  was  held.]  If  each  set  of  justices  made  an  order  for  the  whole,  the 
orders  might  perhaps  be  taken  distributively,  each  for  so  much  as  the  authority 
of  the  particular  justices  extended  to.  [Coleridge^  J.  Is  there  any  authority 
r*8471  ^^^  Sfl^yiDg  ^^A^  ^D  order  of  justices  *can  be  made  for  stopping  half  the 
^  ^  breadth  of  a  road  ?]  There  appears  to  be  none.  If  the  power  of  these 
justices  was  to  stop  half  the  way  only,  they  ought  not  to  have  viewed  the  whole 
and  declared  it  unnecessary :  if  they  could  view  and  declare  as  to  the  whole 
breadth,  they  should  have  stopped  the  whole.  The  power  to  stop  any  <'  high- 
way, bridleway,  or  footway,"  does  not  warrant  the  partial  stopping  attempted 
here.  It  would  be  very  inconvenient  to  the  public  to  have  half  the  breadth  of 
a  road  shut  up:  if  any  stopping  takes  place,  they  ought  to  be  disburdened  of 
the  whole. 

Further,  nothing  has  ever  been  done  in  execution  of  the  order.  By  stat.  55 
Q.  3,  0.  68,  s.  4,  if  there  be  no  appeal,  "  the  said  inelosures  may  be  made,  and 
the  said  ways  stopped ;  and  the  proceedings  thereupon  shall  be  binding  and  con- 
clusive." This  shows  that  something  more  is  necessary  than  the  mere  making 
and  enrolment  of  an  order.  [Colbridqe,  J.  Do  you  contend  that  there  must 
ho  a  physical  stopping  of  the  road  ?]    Something  must  be  done  in  execation  of 
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the  order.  [Cousridoe,  J.  Suppose  the  soil  is  sold  to  an  individiial  who 
chooses  to  keep  it  open^  would  the  public  right  over  it  still  continue  ?  It  is 
usual  to  put  up  a  notice  that  the  passage  over  the  land  is  closed,  but  the  propri- 
etor might  omit  doing  so.]  Parties  must  do  more  than  obtain  an  order  and 
keep  it  to  themselves :  the  public  in  general  must  be  apprised  by  some  act  that 
the  way  is  stopped ;  otherwise  there  is  no  meaning  in  the  words  "  proceedings 
thereupon.''  And  here  (which  is  another  ground  for  contending  that  the  order 
is  ineffectual)  the  public  has  in  fact  been  permitted  to  pass  uninterruptedly  over 
the  soil  in  question  for  seventeen  years,  or  has  done  so  in  exercise  of  an  adverse 
right.  *[Lord  Denman,  C.  J.  Could  the  user  by  the  public  be  placed  r^g^oi 
in  any  more  favorable  light  for  you  than  as  strong  evidence  of  a  dedica-  ^  ^ 
tion  ?  Coleridge,  J.  And  here  no  person  was  in  a  situation  to  dedicate.  The 
soil  did  not  immediately  revert  to  the  owner  of  the  adjoining  land^  because,  in 
order  to  entitle  him,  the  statute  requires  that  it  should  be  sold  to  him.]  The 
statutory  power  being  imperfectly  executed,  the  soil  would  vest,  at  common  law, 
in  the  owner  of  the  adjoining  land. 

Lastly,  the  order  begins,  "we,"  "having  upon  view  found,  and  it  appearing 
to  us."  It  is  not  therefore  shown  that  the  oitier  proceeded  simply  "  upon  the 
view "  of  the  two  justices,  according  to  stat.  55  G.  3,  c.  68,  a.  2.  In  Rex  r. 
The  Justices  of  Worcestershire,  8  B.  &  C.  254,  the  words  were  "  having  upon 
view  found,  or  it  having  appeared  to  us ;"  which  was  held  objectionable,  as  re- 
presenting that  the  justices  had  done  that  which  the  legislature  required,  or 
something  else.  Here  they  arc  shown  to  have  acted  on  view,  and  something 
ebe,  which  may  not  have  been  actual  inspection.  An  order  in  very  similar 
words  was  held  bad  in  Rex  v.  The  Marquis  of  Downshire,  4  A.  &  £.  698.  [Lord 
Denman,  C.  J.  The  "appearing,"  as  stated  here,  is  a  result  of  the  view.  In 
Rex  V,  The  Marquis  of  Downshire,  4  A.  &  E.  698,  the  justices  did  not  state  that 
they  found  anything  on  view.  Williams,  J.  If  the  order  had  said  only  *'it 
appearing  to  us,"  your  objection  would  have  been  well  founded.  Why  are  we 
to  suppose  here  that  it  did  not  appear  on  the  view  ?]  The  Court  will  intend 
nothing  to  give  jurisdiction :  whatever  is  necessary  to  give  it  must  be  shown. 
[Lord  Denman,  C.  J.     Here  it  is  shown ;  only  something  else  is  added.] 

*Bere,  contri.  There  is  no  authority  which  decides  that  an  order  of  p^gig-i 
justices,  in  general,  may  not  include  two  distinct  subject-matters;  Rex  v.^  ^ 
Maulden,  8  B.  &  C.  78 ;  see  Rex  v,  St.  Nicholas,  Leicester,  3  A.  &  £.  79,  shows 
that  two  such  matters  may  be  included,  and  that  the  order  may  be  good  as  to 
one,  and  bad  as  to  the  other.  An  order  must  sometimes  adjudicate  on  distinct 
matters.  Where  a  mother  and  an  infant  bastard  child  are  removed  by  the  same 
order,  the  settlement  of  each  must  be  pronounced  upon.  There  is  no  greater 
objection  to  including  several  roads  in  one  order  than  in  one  indictment.  £ren 
if  several  distinct  felonies  are  included  in  the  same  indictment,  it  is  not  there- 
fore bad.  The  old  highway  act,  13  G.  3,  c.  78,  s.  22,  gave  a  power  so  far  re- 
sembling that  of  stopping  unnecessary  highways  under  stat.  55  Q.  3,  c.  68,  s.  2, 
that,  in  stopping  the  old  way,  the  proceeding  had  no  dependence  upon  any  pre- 
vious step  for  diverting  or  newly  creating  another  way :  but  there  is  not,  in  the 
schedule  to  stat.  13  O.  3,  c.  78,  any  form  applicable  to  such  independent  pro- 
ceeding. The  stopping  where  no  diversion  was  in  fact  made,  as  under  stat.  55 
G.  3,  c.  68,  was  not  contemplated  in  the  former  statute,  and  therefore  it  might 
be  expected  that  no  part  of  the  schedule  would  be  framed  to  meet  that  particu- 
lar case.  The  marginal  note  to  the  schedule  in  the  narliament  roll  appears  to 
have  crept  in  contrary  to  usual  practice;  the  body  of  the  statute,  in  the  roll,  has 
none.  The  note  is  not  imperative,  but  says  merely  that  there  *^  should  be  a 
separate  order"  for  each  highway.  Even  if  this  were  otherwise,  a  form  giren 
in  a  schedule,  without  any  express  direction  in  the  statute  itself,  is  (as  Parkb, 
B.,  said  in  Hennah  ».  Whyman,  2  Cro.  M.  &  R.  239 ;  S.  C.  5  Tyrwh.  792) 
'<  nothing  but  Hn  example."  In  De  Ponthieu  v.  Pennyfeather,  5  Taunt,  r^o^^ 
^4,  the  enactment  of  stat.  13  G.  3,  c.  78,  s.  19,  as  to  enrolling  the  oer-  ^       ^ 


850]      Rex  v.   Milverton.  M.  T.  1836.       853 

tificate  of  justices  there  mentioDed,  was  held  to  be  directory  only.  Batlisy,  J., 
in  Rex  v,  Casson,  3  Dowl.  &  R.  36,  doubted  whether  it  was  necessary,  in  an 
order  for  diverting  under  the  same  statute,  to  name  the  owners  of  the  land 
through  which  the  road  was  to  pass,  though  the  schedule.  No.  zvi.,  leaves  a 
blank  for  such  names.  In  Davison  v.  Gill,  1  East,  64,  the  order  was  substan- 
tially defective,  in  not  stating  the  length  or  breadth  of  the  new  way  given  to 
the  public.  Supposing  this  order  to  be  incorrect,  it  is  not  absolutely  void,  but 
voidable  only,  by  some  direct  judicial  proceeding.  Rex  v.  Stotfold,  4  T.  R.  596, 
and  Gray  v,  Cookson,  16  East,  13,  show  the  principles  applicable  to  this  point 
It  is  attempted  here  to  impeach,  collaterally,  an  order  which  has  remained  un- 
questioned for  seventeen  years.  Including  several  roads  in  the  same  order  may, 
in  some  respects,  be  more  convenient  than  separating  them.  It  is,  at  all  events, 
less  expensive.  Supposing  that  there  had  been,  in  the  old  highway  act,  a  form 
applicable  to  the  mere  stopping  of  an  unnecessary  highway,  it  is  not  clear  that 
the  words  <'  by  such  ways  and  means,  and  subject  to  such  exceptions  and  condi* 
tions,"  in  stat.  55  G.  3,  c.  68,  s.  2,  ought  to  be  construed  as  referring  to  such 
form,  or  to  anything  but  the  sale  mentioned  immediately  before.  Sect.  86  of 
Stat.  5  &  6  W.  4,  c.  50,  as  to  stopping  more  than  one  highway  by  the  same 
order,  may  have  been  inserted  to  remove  doubts,  but  it  is  not  an  enabling  clause; 
r*8511  ^"^  ^^^  °^^^  section  speaks  of  an  appeal  *^^  against  the  whole  or  any  part 
*•  ■*  or  parts  of  any  order,"  (not  any  such  order),  "  or  certificate  for  diverting 
more  highways  than  one."  If  it  had  been  considered  that  all  orders  including 
several  roads,  except  in  the  case  pointed  out  by  sect.  86,  were,  and  were  to  con- 
tinue ineffectual,  that  would  have  been  expressed. 

As  to  the  second  objection.  It  is  true  that  the  justices  in  their  recital  have 
found  the  whole  highway,  lying  partly  in  Milverton  and  partly  in  Oak,  to  be 
unnecessary ;  but  they  have  stopped  only  the  part  in  Milverton,  over  which 
they  clearly  had  jurisdiction.  Although  the  recital  may  be  too  large,  it  shows 
that  the  part  actually  stopped  was  unnecessary  :  the  finding  that  the  whole  was 
so  may  be  taken  as  the  mode  by  which  they  arrive  at  their  conclusions  as  to  the 
part ;  and,  at  all  events,  utile  per  inutile  non  vitiatur.  And,  if  the  effect  of 
stopping  up  part  were  to  make  the  whole  useless,  it  would  be  proper  to  show 
that  the  whole  was  unnecessary.  If  part  had  been  necessary,  that  would  have 
been  a  ground  of  objection,  on  appeal,  against  stopping  the  rest.  Whether  or 
not  the  justices  could  have  stopped  the  part  in  Oak,  though  they  would  have 
had  no  right  to  be  summoned  on  a  special  session  for  the  limit  within  which 
Oak  lies,  may  be  a  difficult  question.  On  looking  to  the  form  of  stat.  13  G.  3, 
c.  78,  sched.  No.  zvi.,  and  the  words  '<  acting  within  the  (hundred,  &c.)  of 

• ,"   and  "in  the  said  (hundred),"  which  occur  there,  it  would  seem  that 

they  could  not  go  beyond  their  own  district.  It  is  said  that  a  second  order 
should  have  been  obtained  for  stopping  the  part  in  Oak,  from  the  justices  of 
that  division  :  but  the  present  order,  if  bad  at  the  moment  of  making  it,  could 
not  have  been  made  good  by  that  proceeding.  [Coleridge,  J.  Is  there  any 
r^8521  AU^b^^^J  ^^^  stopping  less  *than  the  entire  highway  ?]  The  justices 
^  -'  may  stop  any  way,  to  the  extent  of  their  jurisdiction ;  and  here  they 
have  done  no  more.  Suppose  that,  instead  of  the  breadth,  the  length  of  a  high- 
way were  divided  between  the  district  for  which  the  justices  act,  and  another ; 
and  the  stopping  of  one  would  stop  both ;  in  point  of  law  they  would  be  entitled 
to  stop  the  part  within  their  jurisdiction  ',  if  the  part  out  of  their  jurisdiction, 
and  which  was  thus  rendered  impassable,  was  necessary  to  the  public,  that 
would  be  an  objection  in  point  of  fact  to  the  order ;  for  the  finding  on  which  it 
proceeded,  that  the  part  stopped  was  unnecessary,  would  not  be  true.  [CoLE- 
KIDQE,  J.  Could  the  justices  virtually  stop  a  highway,  without  giving  notices 
at  the  places  where  that  effect  would  be  produced  ?]  The  notices  expressly 
required  by  stat.  55  G.  8,  c«  68,  and  no  others,  would  be  necessary.  [The  Court 
then  intimated  that  it  was  unnecessary  to  hear  the  other  points  argued  for  the 
defendants.] 
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Lord  Denman^  C.  J.  This  case  is  very  clear,  upon  the  second  objection  to 
the  order.  Power  is  given  to  the  justices  to  stop  any  highway  which  they  find 
to  be  unnecessary.  Stopping  part  of  a  way  is  not  an  exercise  of  that  power. 
In  the  instance  last  put^  where  a  road  runs  through  different  districts,  but  a 
part  of  it  is  wholly  within  one,  though  it  might  be  very  proper  that  the  magis- 
trates of  the  districts  should  communicate  with  each  other,  and  concur  in  the 
order,  their  not  having  done  so  would  be  no  decisive  objection.  But  where,  as 
in  this  case,  an  entire  highway  could  not  be  stopped  unless  two  sets  of  justices 
concurred,  and  there  is  no  such  concurrence,  the  statute  is  not  carried  into 
effect. 

^Patteson,  J.  The  second  section  of  stat.  55  Or.  3,  c.  68,  is  sufficient  r^oro-i 
to  decide  this  point.  The  justices  have  not  stopped  up  an  unnecessary  ■-  -' 
highway,  bridleway,  or  footway,  as  they  are  there  empowered  to  do,  but  thej 
have  narrowed  it.  No  such  power  is  given  to  them.  If  the  difficulty  conld 
have  been  removed  by  four  justices  meeting  and  making  orders  for  stopping  the 
two  portions  of  the  road,  well  and  good }  but  that  course  has  not  been  adopted. 
If  that  could  not  be  done,  no  order  could  be  made. 

Williams,  J.  If  that  course  was  available,  it  would  have  been  well  that 
the  justices  had  adopted  it ;  if  it  was  not,  the  case  is  not  provided  for  hy  the 
act 

CoLEBiBQE,  J.  Before  the  act,  55  O.  3,  c.  68,  this  power  for  stopping  un- 
necessary highways  could  not  have  been  exercised.  We  must  therefore  look 
to  the  act,  to  see  what  the  justices  can  do.  The  difference  between  the  power 
assumed  here,  and  that  given  by  the  act,  is  material.  The  inhabitants  of  a 
district  might  be  willing  that  the  whole  of  a  road  should  be  stopped,  but  not 
half  its  breadth.  Parties  charged  with  repairs  might  be  satisfied  to  bear  the 
burden  for  a  whole  road,  but  not  for  the  half.  Here,  the  inhabitants  would  no 
longer  have  an  entire  road,  but  would  still  remain  liable  to  repairs.  I  should 
think  that  this  was  a  casus  omissus  in  the  statute.  As  to  the  course  which  has 
been  suggested,  it  might  not  be  possible  to  get  four  justices  to  meet  for  the 
purpose  :  but  it  is  not  necessary  to  go  into  that  discussion. 

*J>ery  afterwards  suggested  that  there  was  a  highway  mentioned  in  r^rorii 
the  order,  and  in  the  indictment,  to  which  the  objection  now  decided  ^  ^ 
upon  did  not  apply.  The  Court  therefore  took  time  to  consider  on  the  first 
point.  Chir.  adv.  vulL 

Lord  Dk!(MAN,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

One,  among  the  numerous  points,  on  which  we  gave  judgment  for  the  crofrn, 
being  applicable  to  one  only  of  the  roads  indicted,  we  have  had  to  consider  the 
other  of  them  which  was  argued  before  us  on  both  sides. 

The  prosecutor  contended  that  the  order  for  stopping  up  the  road  in  question 
was  invalid,  because  it  stopped  up  also  two  other  roads  perfectly  distinct  from 
it :  and  we  are  of  opinion  that  this  objection  must  prevail. 

The  power  of  stopping  roads  is  vested  in  the  justices  of  the  peace,  by  55  6. 3, 
e.  68,  s.  2,  a  power  unknown  to  the  common  law,  and  requiring  to  be  exercised 
in  strict  conformity  to  the  statute  which  creates  it. 

The  clause  enacts,  that  it  shall  and  may  be  lawful  to  stop  roads  by  such  ways 
and  means  in  all  respects,  as  are  prescribed  by  the  13  O.  3,  c.  78,  for  widening 
or  diverting  highways.  These  are  to  be  found  in  the  sixteenth  section,  and  in 
ttambers  xvi.,  xvii.,  and  xviii.,  of  the  schedule  annexed  to  the  latter  act ;  and  the 
ibm  of  the  order  fbr  stopping  np,  which  is  No.  xviii.^  dearly  contemplates  one 
ki^way  only. 

There  is  a  marginal  note  to  this  form,  which  is  not  merely  found  in  the 

printed  act,  bat  in  the  parliament  roll.     *'  If  there  are  more  highways  than  one 

to  be  stopped  up,  there  should  be  a  separate  order  for  each.''     These  words  are 

a  p:trt  of  the  act  of  pariiament,  and  ^mnst  receive  their  full  effect,  rto^i 

*•  if  they  were  of  less  weight,  the  language  of  55  G.  3,  c.  68,  con-  ■-       ^ 

T  referring  to  one  order,  one  notice,  one  highway,  would  appear  to  the 


855] 


Lord  Bolton  v.  Tomlin.    M.  T.  1836.  855 


Court  sufficient  to  limit  the  operation  of  any  order  to  a  single  road.  This  is 
required  hoth  for  convenience  and  fair  dealing  :  it  is  also  the  proper  construction 
of  a  statute  which  creates  a  new  power,  and  expressly  defines  the  manner  in 
which  it  must  be  exercised. 

Such  was  the  view  taken  by  Lord  Kenton  in  Davison  v.  QiW,  1  East,  64, 
and  by  Lord  Tenterden  in  Rex  v.  The  Justices  of  Kent,  10  B.  &  C.  477,  to 
which,  on  a  late  occasion,  we  felt  ourselves  bound  to  adhere,  Rex  v.  The  Justices 
of  Middlesex,  ante,  p.  626. 

A  simple  rule  is  thus  laid  down  for  the  guidance  of  magistrates,  and  the  pro- 
tection of  the  King's  subjects  :  the  former  will  not  be  perplexed  with  small  dis- 
tinctions, nor  the  latter  deprived  of  their  rights  without  full  and  clear  notice. 

Judgment  for  the  crown. 


r*ftf;ftT      ^I^ord  BOLTON  v.  TOMLIN  and  Others,  Executors  of 
L  ^^^J  JOHN  TOMLIN.    Nov.  25. 

At  a  letting  of  lands,  the  terms  of  letting  were  read  from  a  printed  paper,  and  a  party 
present  agreed  to  take  certain  premises  from  Lady-day  then  next,  when  the  lease  of 
the  then  tenant  would  expire.  No  writing  was  signed  by  the  parties  or  their  agents, 
but  there  was  at  the  foot  of  the  printed  paper  a  memorandum,  also,  read  over  to  the 
future  tenant,  stating  that  the  parties  had  agpreed  to  let  and  to  take,  subject  to  the 
printed  terms,  the  name  of  the  farm  and  the  rent,  and  that  the  letting  was  for  one  year 
certain  from  Lady-day,  and  so  from  year  to  year,  till  notice  to  quit.  Some  of  the  terms 
were  special,  having  relation  to  husbandry.  The  new  tenant  entered  at  Lady-day,  and 
paid  rent. 

Held  (assuming  the  first  transaction  not  to  have  been  a  demise),  that  there  was  a  valid 
demise  by  parol  under  stat.  29  Car.  2,  c.  8,  s.  2,  when  the  tenant  entered;  that  a  de- 
mise rendered  yalid  by  that  section  might  contain  the  same  special  stipulations  as  a 
regular  lease ;  and  that,  on  the  trial  of  an  action  by  the  landlord  against  the  tenant 
for  breach  of  them,  the  paper  above  mentioned  might  be  referred  to,  to  refresh  the 
memory  of  a  witness  as  to  such  stipulations. 

Assumpsit,  on  a  farming  agreement,  and  for  rent.  Plea,  among  others,  non 
assumpsit.  The  defendants  were  executors  of  the  lessee.  The  alleged  breaches 
were  of  special  conditions  as  to  husbandry.  On  the  trial  before  Parke,  B.,  at 
the  York  Spring  assizes,  1885,  the  following  evidence  was  given  to  show  a  let- 
ting on  the  terms  insisted  upon.  The  plaintiff's  steward  said  that,  when  any 
one  applied  to  take  one  of  the  farms,  he  put  into  the  party's  hands  a  set  of 
printed  rules ;  and,  if  he  were  satisfied  with  the  conditions,  aud  with  the  farm 
and  rent,  the  steward  made  a  verbal  agreement  with  him ;  a  memorandum  was 
afterwards  added  at  the  foot  of  the  printed  rules,  containing  the  rent,  quantity 
of  land,  and  any  special  particulars;  and,  this  having  been  read  over  in  the 
presence  of  the  new  tenant  and  a  witness,  the  steward  considered  the  terms  con- 
cluded upon.  The  plaintiff's  solicitor  stated  that,  in  the  present  instance,  the 
papers  of  rules  and  memorandums  were  produced  to  the  tenants  at  a  meeting, 
December,  1819,  and  the  memorandums  read  to  each  tenant  respectively,  for 
the  purpose  of  receiving  their  acknowledgment  of  holding  on  the  terms  stated. 
r*8571  ^^^^s^&^^'s^A^^oi'^^s  ^^^°  tenant  of  the  premises  in  question, for  a  **"  term 
^  -^  ending  on  Lady-day,  1820.  John  Tomlin,  the  testator,  having  agreed 
with  the  steward  to  take  the  same  premises,  and  having  had  the  printed  terms 
read  over  to  him,  attended  the  above  meeting,  where  the  rules  were  produced, 
and  the  memorandam  of  his  taking  read  to  him  by  the  plaintiff's  solicitor,  and 
he  was  asked  if  he  agreed  to  take  the  farm  on  those  terms ;  to  which  he  assented. 
The  memorandum  stated  that  W.  S.  (the  steward),  as  agent  of  Lord  Bolton, 
agreed  to  let,  and  J.  T.  (the  testator)  agreed  to  take,  &o.,  stating  the  farm,  the 
rent  and  times  of  payment,  and  that  the  term  was  for  one  year  certain,  and  so 
from  year  to  year,  until  due  notice  to  quit,  from  Lady-day  next,  subject  to  the 
printed  terms.  The  memorandum  purported  to  be  <'  in  the  presence  of  me,  L. 
T."  (the  plaintiff's  solicitor),  and  was  signed  by  him,  but  not  by  either  of  the 
parties  or  bis  agent  for  that  purpose.     The  testator  entered  at  Lady-day,  1820 
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and  held  and  paid  rent  till  1821,  when  he  died,  and  his  exeeuton,  the  now  de- 
fendantSy  succeeded  him.  Thcj  paid  the  rent  down  to  1833;  and  on  some 
occasions  thej  asked  to  have  deviations  allowed  (it  was  not  stated  in  what  par- 
ticulars) from  the  terms  of  the  holding.  The  paper  containing  the  memorandam 
was  produced  at  the  trial,  stamped  with  a  lease  stamp;  hut  its  reception  as 
evidence  was  ohjected  to,  the  defendants'  counsel  insisting  that,  for  want  of  pro- 
per signature,  it  was  not  admissible  as  a  lease,  under  sect.  1,  of  the  Statute  of 
Frau(k;  nor,  for  the  same  reason,  was  it  admissible  as  an  agreement  under  sect 
4,  since  the  terms  were  not  to  be  performed  within  one  year  from  the  making  of 
such  agreement.  The  learned  Judge  allowed  the  document  to  be  read,  being  of 
opinion  that  it  was  only  a  qualification  of  a  ^demise,  which  demise  was  r^gco-i 
itself  valid  without  writing  under  sect  2,  of  the  Statute  of  Frauds.'  He  ^  ^ 
gave  leave,  however,  to  move  to  enter  a  nonsuit;  and  the  plaintiff  had  a  verdict 
In  the  next  term,  a  rule  nisi  was  obtained  for  entering  a  nonsuit. 

Alexander  and  Joseph  Addison  showed  cause  in  this  term.'  First,  the  evi- 
dence showed  a  demise  for  a  term  not  exceeding  ^' three  years  from  the  making'' 
of  such  demise,  within  stat.  29  Car.  2,  c.  3,  s.  2,  and  consequently  not  witbia 
the  operation  of  sect.  1,  which  enacts  that  leases  not  in  writing  and  signed  by 
the  parties  making  the  same,  or  their  agents,  shall  have  the  effect  of  leases  at 
will  only.  It  is  contended  that,  as  the  term  here  was  not  to  commence  imme- 
diately, there  was  no  actual  demise  within  the  protection  of  sect.  2,  and  that  the 
document  produced  at  the  trial  must  be  considered  as  an  agreement  within  sect 
4,  and  therefore  void,  because  not  signed  by  the  party  to  be  charged.  But  Ryley  v. 
Hickes,  Bull.  N.  P.  177,  S.  C.  1  Stra.  651,  shows  that  the  exception  in  sect  2  is  not 
confined  to  leases  which  commence  from  the  time  of  making,  but  extends  to  others, 
provided  the  term  granted  by  them  does  not  exceed  three  years  from  the  making. 
And  Dampier,  J.,  in  Inman  v.  Stamp,'  admitted  that  the  practice  had  been  with  the 
foregoing  '''case,  though  he  himself  inclined  to  the  opinion  that  sect.  2  was  rtQ5gi 
confined  to  leases  executed  by  possession.  In  a  lease  to  commence  at  a  ^  -' 
future  period,  an  interesse  termini  passes,  and  the  lessee  is  tenant,  for  some 
purposes,  from  the  time  of  the  execution;  note  (1)  to  Took  v.  Glascock,  1  Wms. 
Saund.  251.  It  may  be  urged  that  the  grant  here  was  of  a  reversion  merely, 
and  therefore  ought  to  have  been  by  deed ;  but  in  4  Bac.  Abr.  847,  Leases  (N), 
7th  ed.,  it  is  said  that,  <<  if  one  makes  a  lease  to  A.  for  ten  years,  and  the  same  day 
makes  a  parol  lease  to  B.  for  ten  years  of  the  same  lands,  this  second  lease  is 
absolutely  void ;"  but  that,  "  if  such  second  lease  had  been  made  for  twenty 
years,  then  it  had  been  good  as  a  future  interesse  termini  for  the  last  ten  years.'' 
fCoLEaiDGE,  J.  The  parol  lease  there  is  supposed  to  commence  immediately.] 
Bracegirdle  v.  Heald,  1  B.  &  Aid.  722,  which  may  be  cited,  was  the  ease  of  a 
contract  for  a  year's  service,  to  commence  at  the  end  of  a  month.  The  present 
contract  is  not  an  agreement  for  something  to  be  done  in  the  future,  but  the 
conveyance  of  an  immediate  interest.  Nor  has  the  instrument  any  of  the 
characters  of  an  agreement.  The  memorandum  endorsed  upon  the  paper  of 
terms  is  not  an  agreement  for  something  to  be  done  in  future,  nor  part  of  such 
agreement;  it  is  rather  to  be  considered  as  a  note  of  the  bargain,  taken  bja 
third  person,  as  in  B«x  v.  St.  Martin's  Leicester,  2  A.  &  £.  210,4  N.  k  M.  202, 
and  Rex  o.  Wrangle,  2  A.  &  E.  514,  4  N.  &  M.  375,  by  way  of  precaution,  but 
not  forming  part  of  the  transaction,  nor  necessary  to  render  it  valid.  Althoogh 
no  part  of  the  written  instrument  may  have  operated  of  itself  as  a  demise,  still, 
an  entry  and  occupation  in  fact  being  '^'proved,  this  document  might  be  1^3501 
made  use  of,  under  the  circumstances,  to  show  upon  what  terms  the  parties  ^ 
held.     The  tenants  had  recognised  the  terms,  and  had  even  in  one  instance, 

1  As  to  the  use  made  of  the  document,  see  the  judgment  of  the  Court,  p.  864,  poet 
'  NoTember  2l8t.     Before  Lord  Dbnman,  G.  J.,  Pattbson,  Williams,  and  Colkbidoi,  JS' 
>  2  Selw.  N.  P.  844,  9th  ed.     8.  C.  1  8Urk.  N.  P.  C.  12,  see  Edge  v.  Strafford,  1  Gr.  k 

Jer.  891,  S.  C.  1  Tyr.  295,  cited  2  Selw.  N.  P.  (as  above).    In  the  present  argument 

' -^  8th  edition  was  referred  to. 
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asked  permission  to  deviate  from  them.  It  was  for  the  defendants  to  show  that 
they  held,  not  upon  those  terras,  hut  on  other  and  independent  ones.  Where  a 
demise  in  writing  has  been  considered  void,  as  to  the  length  of  the  term,  by  sect. 

I  of  the  Statute  of  Frauds,  the  Court  has  nevertheless  held  that  distinct  stipula- 
tions in  the  same  instrument  might  be  looked  to  as  showing  the  conditions  of 
the  tenancy  in  other  respects ;  Doe  dem.  Bigge  v.  Bell,  5  T.  B.  471;  Bichardson 
V.  Gifford,  1  A.  &  E.  52. 

Cresswell  and  Wightmaiij  control.  The  instrument  in  question  was  an  agree- 
ment '<  not  to  be  performed  within  the  space  of  one  year  from  the  making," 
within  Stat.  29  Car.  2,  c.  3,  s.  4,  and  therefore  void  for  want  of  signature.  If 
Bex  V,  St.  Martin's  Leicester,  2  A.  &  E.  210,  4  N.  &  M.  202,  and  Bex  v. 
Wrangle,  2  A.  &  E.  514,  4  N.  &  M.  375,  apply  here,  the  rule  must  be  absolute, 
because  it  is  clear  that  the  writings  under  discussion  there  could  not  have  been 
used  in  evidence,  but  the  instrument  in  the  present  case  was  so  used.  This, 
however,  was,  in  fact,  not  a  mere  note  to  refresh  the  memory,  but,  as  its  lan- 
guage imports,  an  agreement  for  a  future  letting.  By  a  lease  to  commence  in 
future,  an  interesse  termini  is  granted,  but  not  a  present  estate  in  the  land  :  if 
it  were,  such  estate  would  merge,  if  the  grantee,  while  entitled  to  it,  took  an 
estate  for  life  in  the  same  premises ;  but  the  contrary  was  decided  in  Doe  dem. 
r*86n  ^^l^°g®  ^'  Walker,  5  B.  &  C.  111.  A  lease  for  not  more  than  three  *year8 
*-  -'  from  the  making  may  be  granted  without  writing,  though  to  commence 
in  future,  and,  when  so  granted,  will  be  sufficient,  if  it  be  not  sought  to  enforce 
by  it  any  terms  beyond  those  ordinary  ones  which  are  understood  to  result  from 
the  relation  of  landlord  and  tenant,  and  the  custom  of  the  country.  But,  if 
special  terms  are  to  be  added,  that  must  be  by  express  agreement ;  and,  if  the  agree- 
ment is  one  which,  according  to  the  contemplation  of  the  parties  when  making 
it,  will  not  be  performed,  that  is  completely  performed  (Boydell  v.  Drummond, 

II  East,  142),  within  a  year,  there  must  be  a  writing,  properly  signed,  within 
sect.  4  of  the  Statute  of  Frauds.  Now  a  demise,  as  in  this  case,  to  hold  for 
one  year  certain,  and  so  from  year  to  year  until  notice  to  quit,  is,  according  to 
all  the  authorities  (from  Say  v.  Smith,  Plowd.  273,  downwards),  a  demise  for 
two  years  certain;  and  the  terms  of  the  present  holding  are,  in  many  instances, 
special,  and  such  as  could  be  established  only  by  express  agreement.  Brace- 
girdle  V.  Heald,  1  B.  &  Aid.  722,  therefore,  is  an  applicable  authority;  and 
Ryley  v.  Hickes,  Bull.  N.  P.  177,  S.  C  1  Stra.  651,  supposing  it  to  be  law, 
which  was  questioned  in  Inman  v.  Stamp,  2  Selw.  N.  P.  844,  9th  ed.,  does 
not  apply,  being  a  case  on  sect.  2  of  the  statute,  whereas  the  present  case  falls 
under  sect.  4.  Ryley  v.  Hickes,  Bull.  N.  P.  177,  S.  C.  1  Stra.  651,  only 
shows  that  a  demise  for  less  than  three  years  may  be  made  by  parol  upon  such 
ordinary  terms  as  are  understood  without  special  agreement.  To  hold  that  a 
demise  containing  special  terms  came  within  sect.  2,  would  let  in  all  the  frauds 
which  the  statute  was  intended  to  prevent.  The  conditions  here  are  not  a 
ritiOQcyx  qualification  of  the  demise,  but  the  very  terms  of  *it ;  and  they  are 
*-  ^  properly  the  subject  of  a  special  agreement  within  sect.  4.  [Patteson, 
J.  Your  argument  tends  to  show  that,  on  a  tenancy  from  year  to  year  created 
without  writing,  there  could  not  be  a  specific  rent  reserved,  but  that  the  demand 
must  always  be  on  a  quantum  meruit.]  If  the  tenant  went  in  and  paid  rent 
for  a  time,  the  rent  so  paid  would  show  what  ought  to  be  paid  subsequently. 
A  difficulty  like  that  now  suggested  might  have  been  raised  in  Bracegirdle  v, 
Heald,  1  B.  &  Aid.  772.  If  the  present  transaction  were  held  to  be  a  demise 
protected  by  sect.  2  of  stat.  29  Car.  2,  c.  3,  special  terms  might  always  be 
annexed  to  the  letting  by  means  of  some  parol  agreement,  supposed  to  have 
taken  place  before  the  tenancy  began.  Cur,  adv,  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court  as  fol- 
lows : — 

This  was  a  special  action  of  assumpsit  for  breach  of  the  terms  of  a  parol 
lease.    The  defendants  were  executors  of  the  lessee.    The  facts  were  that,  in 
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the  order.  [Coleridgx,  J.  Suppose  the  soil  is  sold  to  an  individiul  wbo 
chooses  to  keep  it  open,  would  the  public  right  over  it  still  continue  ?  It  is 
usual  to  put  up  a  notice  that  the  passage  over  the  land  is  closed,  but  the  propri- 
etor might  omit  doing  so.]  Parties  must  do  more  than  obtain  an  order  and 
keep  it  to  themselves :  the  public  in  general  must  be  apprised  by  some  act  tbal 
the  way  is  stopped ;  otherwise  there  is  no  meaning  in  the  words  "  proceedings 
thereupon."  And  here  (which  is  another  ground  for  contending  that  the  order 
is  ineffectual)  the  public  has  in  fact  been  permitted  to  pass  uninterruptedly  OTer 
the  soil  in  question  for  seventeen  years,  or  has  done  so  in  exercise  of  an  adverse 
right.  *[Lord  Denman,  C.  J.  Could  the  user  by  the  public  be  placed  r*gi^i 
in  any  more  favorable  light  for  you  than  as  strong  evidence  of  a  dedica*  ^  ^^ 
tion  ?  GoLERiDGK,  J.  And  here  no  person  was  in  a  situation  to  dedicate.  The 
soil  did  not  immediately  revert  to  the  owner  of  the  adjoining  land,  because,  in 
order  to  entitle  him,  the  statute  requires  that  it  should  be  sold  to  him.]  The 
statutory  power  being  imperfectly  executed,  the  soil  would  vest,  at  common  law, 
in  the  owner  of  the  adjoining  land. 

Lastly,  the  order  begins,  '^  we,"  '*  having  upon  view  found,  and  it  appearing 
to  us."  It  is  not  therefore  shown  that  the  order  proceeded  simply  '*  upon  the 
view  "  of  the  two  justices,  according  to  stat  55  G.  3,  c.  68,  s.  2.  In  Rex  r. 
The  Justices  of  Worcestershire,  8  B.  &  C.  254,  the  words  were  '<  having  upon 
view  found,  or  it  having  appeared  to  us;"  which  was  held  objectionable,  as  re- 
presenting that  the  justices  had  done  that  which  the  legislature  required,  or 
something  else.  Here  they  are  shown  to  have  acted  on  view,  and  something 
else,  which  may  not  have  been  actual  inspection.  An  order  in  very  similar 
words  was  held  bad  in  Rex  v.  The  Marquis  of  Downshire,  4  A.  &  £.  698.  [Lord 
Denman,  C.  J.  The  "appearing,"  as  stated  here,  is  a  result  of  the  view.  In 
Hex  V,  The  Marquis  of  Downshire,  4  A.  &  E.  698,  the  justices  did  not  state  that 
they  found  anything  on  view.  Williams,  J.  If  the  order  had  said  only  -'it 
appearing  to  us,"  your  objection  would  have  been  well  founded.  Why  are  we 
to  suppose  here  that  it  did  not  appear  on  the  view  ?]  The  Court  will  intend 
nothing  to  give  jurisdiction :  whatever  is  necessary  to  give  it  must  be  shows. 
[Lord  Denman,  C.  J.     Here  it  is  shown ;  only  something  else  is  added.] 

*Bere,  contri.  There  is  no  authority  which  decides  that  an  order  of  i^giQ-i 
justices,  in  general,  may  not  include  two  distinct  subject-matters ;  Rex  v.^  ^ 
Maulden,  8  B.  &  C.  78 ;  see  Rex  v.  St.  Nicholas,  Leicester,  3  A.  &  £.  79,  shows 
that  two  such  matters  may  be  included,  and  that  the  order  may  be  good  as  to 
one,  and  bad  as  to  the  other.  An  order  must  sometimes  adjudicate  on  distinct 
matters.  Where  a  mother  and  an  infant  bastard  child  are  removed  by  the  same 
order,  the  settlement  of  each  must  be  pronounced  upon.  There  is  no  greater 
objection  to  including  several  roads  in  one  order  than  in  one  indictment.  Even 
if  several  distinct  felonies  are  included  in  the  same  indictment,  it  is  not  there- 
fore bad.  The  old  highway  act,  13  G.  3,  c.  78,  s.  22,  gave  a  power  so  far  re- 
sembling that  of  stopping  unnecessary  highways  under  stat.  55  G.  3,  c  68,5.  2, 
that,  in  stopping  the  old  way,  the  prooeeding  had  no  dependence  upon  any  pre- 
vious step  for  diverting  or  newly  creating  another  way :  but  there  is  not,  in  the 
schedule  to  stat.  13  G.  3,  c.  78,  any  form  applicable  to  such  independent  pro- 
oeeding. The  stopping  where  no  diversion  was  in  fact  made,  as  under  stat.  55 
G.  3,  c.  68,  was  not  contemplated  in  the  former  statute,  and  therefore  it  might 
be  expected  that  no  part  of  the  schedule  would  be  framed  to  meet  that  partien- 
lar  case.  The  marginal  note  to  the  schedule  in  the  parliament  roll  appears  to 
have  crept  in  contrary  to  usual  practice;  the  body  of  the  statute,  in  the  roll,  has 
none.  The  note  is  not  imperative,  but  says  merely  that  there  ^*  should  be  a 
separate  order''  for  each  highway.  Even  if  this  were  otherwise,  a  form  given 
in  a  schedule,  without  any  express  direction  in  the  statute  itself,  is  (as  Park£, 
B.,  said  in  Hennah  v,  Whyman,  2  Cro.  M.  &  R.  239 ;  S.  C.  5  Tyrwh.  792) 
<' nothing  but  "^an  example."  In  De  Ponthieu  v.  Pennyfeather,  5  Taunt.  r#g5()] 
63-1,  the  enactment  of  stat  13  G.  3,  c  78,  s.  19,  as  to  enrolling  the  cer-  >•'''' 
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[♦865]  *MICHAELMAS  VACATION. 

IN  THE  EXCHEQUER  CHAMBER 

(bbrob  prom  the  kino's  bench.) 

A.  M.  CAMPBELL,  Clerk,  J.  KELLY,  and  J.  COCHRANE,  v,  MAUND. 

November  26. 

The  right  to  demand  a  poll  is  by  law  incident  to  the  election  of  a  parish  officer  by  a  show 
of  hands. 

At  the  election  of  a  churchwarden  of  the  parish  of  Paddington,  in  Middlesex  (subsequently 
to  Stat.  58  0.  8,  c.  69),  the  show  of  hands  was  in  favor  of  M.  A  poll  was  demanded 
by  a  rate-payer  present,  who  required  that  it  should  be  taken  according  to  stat.  58  G. 
8,  c.  69  s.  8  (allowing  plurality  of  Totes  to  indiriduals  in  respect  of  property),  to  which 
mode  an  inhabitant  present  objected.  The  poll  was  taken  by  plurality  of  Totes,  by 
which  H.  and  O.  had  the  majority ;  they  also  had  the  majority  at  the  poll,  reckoning 
by  single  Totes.  During  the  poll,  seyeral  parishioners  protested  against  tbe  mode  of 
taking  it,  and  did  not  TOte.  By  stat.  58  G.  8,  c.  69,  s.  8,  nothing  in  that  act  is  to 
change  or  affect  the  right  or  manner  of  voting  in  any  vestry  or  meeting  holden  by  virtue 
of  any  ancient  or  special  usage  or  custom.  By  stat.  5  G.  4,  o.  cxxvi.  the  vestrymen  of 
the  parish  of  P.  are  to  be  elected  by  ballot,  by  plurality  of  votes,  as  under  stat.  58  G. 
8,  c.  69,  8.  8 ;  elections  of  churchwardens  are  to  be  conducted  in  such  manner  as  hath 
been  usual  in  the  same  parish ;  and  overseers  are  to  be  nominated  by  the  vestry  as  may 
be  done  by  parishioners  in  vestry  in  other  cases.  Before  either  act  passed,  and  ever 
since,  churchwardens  were  elected  in  P.  by  show  of  hands,  no  poll  ever  having  been 
demanded. 

1.  Held,  that  (assuming  stat.  58  G.  8,  c.  69,  s.  8,  to  be  inapplicable  to  the  parish  of  P.) 
G.  and  H.  were  duly  elected,  the  irregularity  in  the  form  of  demanding  the  poll  (if  any) 
having  been  waived  by  the  poll  being  in  fact  taken  without  objection  from  either  party 
to  there  being  a  poll ;  and  H.  and  G.  having  a  majority  on  the  poll  according  to  either 
way  of  reckoning  the  votes. 

2.  Also,  that  sUt.  58  Otl  8,  c.  69,  s.  8,  was  applicable  to  P. ;  for  that  the  fact  of  no  poll 
ever  having  been  demanded  did  not  show  that  the  usage  de  facto  in  P.  excluded  a  poll, 
and  the  elections  were,  at  the  time  of  passing  stat  5  G.  4,  c.  cxxvi.,  subject  to  stat.  58 
G.  8,  c.  69,  s.  8,  in  the  event  of  a  poll  being  demanded. 

8.  A  poll  may  be  demanded  at  an  election  of  parish  officers,  after  the  chairman  has  de- 
clared the  result  of  a  show  of  hands. 

Error  from  the  Court  of  King's  Bench,  on  a  bill  of  ezoeptions. 

The  defendant  in  error  declared  in  trespass  against  the  plaintiffs  in  error,  for 
that  they,  on  4th  August,  1835,  with  force  &c.,  assaulted  him,  he  then  being 
one  of  the  churchwardens  of  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
expelled  him  from  the  vestry-room  of  the  parish,  and  hindered  and  prevented 
r*8661  ^^™  ^^^^  being  present  at  a  certain  general  meeting  of  the  vestry  of  *the 
^  ^  said  parish,  holden  at  such  vestry-room  on  that  day,  pursuant  to  the  pro- 
visions of  the  statute  in  such  case,  &c.,  and  at  which  meeting  he  the  plaintiff,  as 
one  of  the  churchwardens  of  the  said  parish,  was  legally  entitled  to  be  present; 
and  other  wrongs,  &c. 

Pleas,  1.  Not  Guilty. 

2.  That,  before  and  at  the  time  when,  &o ,  to  wit,  4th  August,  1885,  a  certain 
general  meeting  of  the  vestry  of  the  said  parish  convened,  pursuant  to  the  pro- 
visions of  the  statute  in  that  case,  &c.,  was  duly  assembled  and  holden,  &c.,  in  the 
vestry-room  in  the  parish,  for  the  transaction  of  business  touching  the  care  and  ma- 
nagement of  the  overseers  of  the  parish ;  but  that,  just  before  the  time  when,  &c., 
and  whilst  the  vestry  was  duly  assembled  and  sitting  in  the  vestry-room  on  parochial 
business  as  aforesaid,  the  plaintiff,  without  right  or  authority  so  to  do,  and*  he  the 
plaintiff  not  being,  before  or  at  the  said  time  when,  &c.,  one  of  the  churchwardens  of 
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the  said  parish,  as  in  the  declaration  mentioned,  nor  a  yestrjman  of  the  said 
parish,  unlawfully  intruded  himself,  entered  and  came,  into  the  said  vestry-room, 
and  then  and  there  made  a  noise,  &c.,  and  remained  therein  making  snehnoi^, 
without  the  leave  or  license,  and  against  the  will  of  the  said  vestry  so  assembled 
as  aforesaid,  and  thereby  greatly  disturbed  the  said  vestry  so  as.^mbled;  and 
thereupon  the  said  A.  M:  Campbell,  then  being  the  minister  and  perpetual  cante 
and  one  of  the  vestrymen  of  the  said  parish,  and  the  said  J.  Hill,  then  beiog  one 
of  the  churchwardens  and  vestrymen  of  the  said  parish,  and  the  said  J.  Coch- 
rane, being  one  of  the  beadles  and  constables  of  and  for  the  said  parish,  then  and 
there  requested  the  plaintiff  to  cease  from  making  such  noise  and  distarbance, 
and  to  go  and  ^depart,  &c.,  which  he  then  and  there  wholly  refused  to  pirgg-i 
do,  and  then  unlawfully  continued  such  interruption,  &c.,  whereupon  the  *-  '-' 
said  A.  M.  Campbell,  being  such  minister,  &c.,  and  the  said  J.  Hill,  being  such 
churchwarden,  &c.,  and  the  said  J.  Cochrane,  being  such  beadle,  &c.,  and  as  the 
servant  of  the  said  A.  M.  Campbell  and  J.  Hill,  and  by  their  command,  at  the 
said  time  when,  &c.,  did  gently  lay  their  hands,  &c.,in  order  to  remove,  and  did 
then  remove,  the  plaintiff,  &c.,  as  it  was  lawful,  &c.  Replication,  de  injuni. 
Similiter. 

The  bill  of  exceptions  stated  as  follows.  The  issues  were  tried  before  Lord 
Denman,  C.  J.,  at  the  Middlesex  sittings,  after  Michaelmas  term,  1835.  Upon 
the  trial,  the  plaintiff^s  counsel  gave  in  evidence  that  the  plaintiff,  on  4th  August, 
1835,  was  forcibly  turned  out  of  the  vestry-room  of  the  parish  of  Paddiogtoa, 
where  a  general  meeting  of  the  parish,  duly  convened,  was  then  assembled  and 
bolden  by  order  of  the  defendants,  the  plaintiff  claiming  to  be  there  present  as 
having  been  duly  elected  churchwarden  of  the  parish  on  the  2l8t  of  April,  being 
the  Easter  Tuesday  preceding.  The  defendant,  John  Hill,  also  claimed  to  have 
been  duly  elected  churchwarden,  and  was  a  vestryman  of  the  parish.  The  de- 
fendant, A.  M.  Campbell,  was  minister  and  perpetual  curate,  and  one  of  the 
vestrymen  of  the  parish,  and  chairman  of  the  meeting.  The  defendant,  James 
Cochrane,  was  one  of  the  beadles  and  constables  of  the  parish,  and  acted«  in 
turning  the  plaintiff  out  of  the  room,  in  obedience  to  the  directions  of  the  other 
two  defendants.  The  plaintiff  gave  further  in  evidence  an  act,  5  G.  4,  c.  cxxTi.i 
(♦the  bill  here  referred  to  ss.  3  and  10  of  that  act).  The  mode  of  elect-  r^Q^^i 
ing  churchwardens  in  the  parish,  both  long  before  and  after  the  passing  ^  '' 
the  act  of  58  6.  3,  c.  69,'  and  long  before,  and  at,  and  after  the  passing  of  the 
act  of  5  G.  4,  c.  cxxvi.,  had  been  and  was  by  show  of  hands,  no  poll  ever  having 
been  demanded.  On  the  Easter  Tuesday,  1835,  the  plaintiff  below,  Maand, 
and  one  Hobbs  were  proposed  as  churchwardens,  as  were  also  one  Goodhind,  and 

■  Sut.  5  6.  4,  e.  cxxvi.  (1o^  *i^d  personal,  public)  ia  "  for  better  goveniog  aod 
regulating  the  parish  of  Pmddington,"  &c. 

SecL  o  eoacts,  that  Testrymen  (with  the  exception  of  certain  ex  officio  vestrymen,  in- 
clttiling  tlie  minister  and  churchwardens,  by  sect.  6,  and  of  others  nominated  bj  par- 
tiouUr  parties "i  shall  be  chosen  by  ballot,  by  the  inhabitants  and  occupiers  qualified  as 
thereinaAer  mentioned :  each  of  whom  is  to  be  entitled  to  the  same  number  of  votes  as 
ttnder  slat.  58  G.  3,  c.  69,  a.  3. 

Secij^  $  and  9  provide  for  the  election  of  future  vesttymen,  as  in  the  original  eleetioa. 

^<>ct>  10  enacts,  that  the  election  of  churchwardens  "shall  take  place  on  Easter 
T.te<vlav,  and  be  conducted  from  year  to  year  in  such  manner  as  hath  been  usual  in  the 
aame  |v*n*h/* 

:N<vt.  :^<S  enacts*  that  the  vestrymen  shall  '*  nominate  the  overseers  of  the  poor  for  the 
«ba;a  tvAri^h  i^  INiddington,  in  such  manner  as  the  inhabitants  of  pariahes  in  vestnr  as- 
M'n^^^^si  are  in  other  ca^es  empowered  to  nominate  them,"  with  a  proviso  as  to  the  time. 

<  SiAt  0^  ii.  ;^  c.  09.  is  «*  For  the  r^ulation  of  pariah  vestries,"  extending  (ss.  9  aod 
10'  to  a:^«  pani^hedt  not  in  the  city  of  London,  or  in  Southwark. 

$<nH.  $  er.act».  that  everv  rated  inhabitant  shall,  in  the  vestry,  have  a  number  of  totes 
in  th^  ^r\^ts\n}<«  there  aWigned  to  the  amount  of  property  in  which  he  is  assessed. 

^^m!  $  enacts,  that  nothing  in  the  act  shall  '*  extend  to  take  away,  lessen,  pr^adioe, 
^sr  a:!^^t  the  |s^wers  of  any  vestry  or  meeting  holden  in  any  pariah,  township,  or  place, 
b^\  Hu  tue  of  an:r  s)>ooia)  act  or  acta,  of  any  ancient  and  special  usage  or  custom,  or  to 
>(v  or  afe<t  the  ri^t  or  manner  of  voting  in  any  vestry  or  meeting  so  holdea." 
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the  defendant  below.  Hill.  The  majority  of  the  electors  present  at  the  said 
meeting,  on  a  show  of  hands,  was  in  favor  of  the  plaintiff  below  and  Hobbs,  and 
was  so  declared  to  be  by  the  chairman ;  whereapon  a  rate-payer  present  demanded 
r*8801  *^  P^^^'  ^^^  required  that  the  poll  shoald  be  taken  pursuant  to  stat.  58 
■-  -^  G-.  3,  c.  69.  This  mode  of  taking  the  poll,  giving  a  plurality  of  votes 
to  ono  person  according  to  the  amount  of  his  rateable  property  in  the  parish, 
was  objected  to  by  an  inhabitant  present,  who  insisted  that  only  one  single  vote 
should  be  allowed  to  each  person.  On  the  poll  being  so  demanded,  the  chair- 
man immediately  granted  a  poll  as  demanded,  in  pursuance  of  the  following  no- 
tice, which  had  been  previously  circulated  in  the  parish. 

PaddiDgton,  Middlesex,  16th  April,  1886. 
'^  If  a  poll  should  be  demanded  for  the  election  of  churchwardens  on  Tuesday 
next,  it  will  be  open  at  the  National  School  Room,  Harrow  Road,  immediately 
after  the  meeting  of  the  inhabitants  and  occupiers,  and  will  continue  open  for 
the  convenience  of  the  rate-payers  until  six  o'clock  on  Tuesday  evening,  and 
likewise  from  eight  to  six  on  the  following  day,  &c. 

"  A.  M.  Campbell,  Minister. 

The  chairman  withdrew,  for  the  purpose  of  taking  such  poll,  into  the  school- 
room, being  at  a  small  distance  from  the  vestry-room,  and  within  the  parish,  and 
more  convenient  for  taking  the  poll.     The  poll  was  then  and  there  taken  ac- 
cording to  the  plurality  of  votes ;  and,  upon  the  result  of  that  poll,  the  de- 
fendant below.  Hill,  and  Goodhind  were  declared  duly  elected,  not  only  by  a 
majority  of  votes  as  respecting  property,  but  also  by  the  plurality  of  single 
votes.     The  poll  was  kept  open  for  two  days ;  and  all  rate-payers  within  the 
r*8701  P^*^^^)  ^^^  ^^^  paid  their  taxes,  were  allowed  tovote,  whether  they  *had 
^        -*  been  present  or  not  when  the  candidates  were  proposed,  and  the  show  of 
hands  taken.     During  the  taking  of  such  poll,  several  of  the  parishioners  pro- 
tested against  the  mode  in  which  such  poll  was  taken ;  and  acting  upon  such 
protest,  did  not  vote.     All  the  four  candidates  were  afterwards  sworn  in  by  the 
surrogate  :  and  the  plaintiff  below,  having  come  to  the  vestry-room   on  the  4th 
of  August,  claiming  to  be  legally  elected  churchwarden  by  a  majority  on  the 
show  of  hands,  but  ndt  being  a  vestryman  of  the  parish,  came  to  the  said  meet- 
ing, and  assisted  on  his  right  to  attend  the  same  as  churchwarden,  against  the 
will  of  the  said  vestry.     Whereupon,  having  been  previously  requested  to  with- 
draw by  the  defendants  below,  and  refusing  to  do  so,  but  continuing  as  afore- 
said, he  was  turned  out  by  the  defendant  below,  Cochrane,  the  beadle,  under  the 
directions  of  the  defendants  below,  Campbell  and  Hill,  with  instruction  to  use 
DO  unnecessary  violence.     The  counsel  for  the  defendants  below  insisted  on  their 
hehalf  that  the  said  several  matters,  so  produced  and  given  in  evidence,  were  suf- 
ficient to  entitle  the  said  defendants  to  an  acquittal  on  both  the  issues,  that  the 
poll  was  duly  taken  under  stat.  58  G-.  3,  c.  69,  that  Hill  was  duly  elected  church- 
warden, and  that  the  plaintiff  below  was  not  duly  elected  churchwarden,  and 
that  the  defendants  below  were  justified,  on  the  day  when,  &c.,  in  turning  him 
out  of  the  vestry-room  for  the  cause  aforesaid ;  but  the  counsel  for  the  plaintiff 
below  insisted  to  the  contrary  :  and  the  Chief  Justice  did  then  and  there  declare 
ftnd  deliver  his  opinion  in  point  of  law  to  the  jury,  that,  upon  the  evidence 
aforesaid,  if  believed,  the  said  James  Maund  was  duly  elected  churchwarden ; 
r*8711  ^^^^  ^^®  ^^^^  section  of  the  *local  act  5  G.  4,  o.  cxxvi.  took  the  parish 
\       ^  of  Paddington  out  of  the  operation  of  stat.  58  G.  8,  c.  69,  as  to  the  elec- 
tion of  churchwardens  by  a  plurality  of  votes  in  a  single  person  by  reason  of 
rateable  property  in  the  parish  :  and  that,  a  poll  being  demanded  according  to 
the  provision  of  that  statute,  under  the  circumstances  above  stated,  the  chair- 
i>)an  was  not  justified  in  holding  it  at  all,  and  therefore  the  election  must  be  de- 
termined by  the  show  of  hands,  the  majority  of  single  votes  upon  the  show  of 
hands  being  allowed  to  be  in  favor  of  the  plaintiff's  election ;  and,  with  that  di- 
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rectioD,  the  Chief  Justice  left  the  same  to  the  jury.  Whereupon  the  coanflel  for 
the  defendants  below  excepted,  &c.  The  bill  stated  that  a  Terdict  was  foand 
for  the  plaintiff  below. 

Joinder  in  error. 

The  case  was  argued  on  Tuesday,  November  Ist,  1836,  before  Tindal,  C.  J., 
Lord  Abinqer,  C.  B.,  Park,  J.,  Bolland,  Alderson,  and  QuRNirr,  Bs. 

Sir  F.  Pollock  for  the  plaintiffs  in  error.  First,  it  was  proper,  under  the  dr« 
cumstances,  that  a  poll  should  be  taken.  Sir  William  Scott,  in  Anthony  v, 
Seger,  1  Hag.  Ca.  Cons.  Court,  13,  said,  as  to  the  election  of  a  cburchwaiden, 
<'  Where  a  poll  is  demanded,  the  election  commences  with  it,  as  being  the  regu- 
lar mode  of  popular  elections ;  the  show  of  hands  being  only  a  rude  and  imper- 
fect declaration  of  the  sentiments  of  the  electors.  It  often  happens  that,  on  % 
show  of  hands,  the  person  has  a  majority,  who  on  a  poll  is  lost  in  a  minoritj  ] 
and  if  parties  could  afterwards  recur  to  the  show  of  hands,  there  would  be  no 
certainty  or  ^regularity  in  elections.  I  am  of  opinion,  therefore,  that  rM***)! 
when  a  poll  is  demanded,  it  is  an  abandonment  of  what  has  been  done  ^  ^ "-' 
before ;  and  that  everything  anterior  is  not  of  the  substance  of  the  election,  oor 
to  be  so  received.''  Here  the  poll  was  demanded  ]  the  supposed  election  by 
show  of  hands  is  therefore  a  nullity.  It  will,  however,  be  contended  that,  either 
by  sect.  8  of  Sturges  Bourne's  Act,  stat.  58  G.  3,  c.  69,  or  under  sect.  10  of  5 
O.  4,  c.  cxxvi.,  or  at  common  law,  the  ancient  custom  of  taking  by  show  of 
hands,  in  this  parish,  is  to  be  adhered  to ;  and,  therefore,  that  the  poll  was  not 
properly  demanded,  inasmuch  as  the  demand  was  that  a  poll  should  be  taken  par- 
suant  to  Stat.  58  G.  3,  c.  69,  which,  it  will  be  argued,  is  inapplicable  to  the 
parish  of  Paddington.  Now,  supposing  it,  for  argument's  sake,  to  be  inappli- 
cable, the  demand  was  nevertheless  good,  because  the  presiding  officer  wis  not 
prevented,  by  the  terms  of  the  demand,  from  holding  it  according  to  the  legal 
method,  whatever  that  was.  This  disposes  of  the  case,  independently  of  the  ques- 
tion to  be  next  discussed ;  because,  if  the  poll  was  rightly  demanded,  then,  inas- 
much as  Maund,  at  the  poll,  was  in  a  minority,  reckoning  either  by  gross 
numbers,  or  by  votes  taken  according  to  property  under  stat.  58  G.  3,  c.  69,  he 
was  not  duly  elected. 

But,  secondly,  the  proper  method  of  taking  the  poll  was  under  stat.  58  6.  3, 
c.  69,  s.  3.  That  applies  to  all  parish  vestries,  except  in  London  and  South- 
wark.  It  is  true  that  sect.  8  makes  an  exception  in  the  case  ''  of  any  ancient 
and  special  usage  or  custom."  No  such  custom,  however,  is  in  evidence  here. 
There  is  simply  an  absence  of  any  demand  of  a  poll;  that  is  very  different  from 
a  custom  not  to  elect  by  poll,  though  demanded.  A  ^similar  answer  r^r^-y 
applies  to  the  argument  which  will  hQ  suggested  from  sect.  10  of  stat  ^ 
5  G.  4,  c.  cxxvi.  The  usual  manner  of  electing,  since  stat.  58  G.  3,  c.  69, 
must  be  understood  to  have  been  under  the  last-named  statute ;  for,  although 
that  statute  had  not  actually  been  called  into  operation,  inasmuch  as  no  poll  bad 
been  demanded,  yet  (in  default  of  special  custom,  which  has  not  been  prored 
here)  the  poll,  if  taken,  was  liable  to  the  statute ;  and  therefore  stat  5  6.  4,  e. 
cxxvi.  found  the  parish  subject  to  stat.  58  G.  3,  c.  69,  and  this  latter  act  is  not 
repealed  by  sect.  10  of  stat.  5  G.  4,  c.  cxxvi.  The  election  of  vestrymen  is,  by 
sect.  3  of  the  local  act,  expressly  directed  to  be  made  according  to  the  pro?isions 
of  stat.  58  G.  3,  c.  69,  except  that  it  is  to  be  by  ballot.  And  the  object  of  sect 
10  of  the  local  act  was  merely  to  prevent  the  election  of  chnrchwardens  from 
being  subject  to  the  changes  which  the  act  introduced  as  to  vestrymen.  The 
fact  that  stat.  58  G.  3,  c.  69,  had  never  been  called  into  operation,  cannot 
affect  the  question. 

Although  the  plaintiffs  in  error  contend  that  they  are  entitled  to  succeed, 
even  if  stat.  58  G.  3,  c.  69,  do  not  apply  to  the  parish  of  Paddington,  it  is  the 
wish  of  both  parties  to  obtain  the  judgment  of  the  Court  on  the  question 
whether  it  does  so  apply. 

Sir  J.  Campbellj  Attomey-Genend,  oontri.    The  qnestion  la  rednoed  to  that 
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of  the  applicability  of  stat.  58  G.  3,  c.  69.     For,  supposing  that  statute  to  be 
inapplicable,  the  only  question,  upon  which  the  show  of  hands  being  taken,  was, 
whether  it  was  in  favor  of  Maund.     Any  person,  who  disputed  that,  might  call 
for  a  poll  to  put  an  end  to  the  doubt ;  that  is  all  which  can  be  inferred  from 
r*8741  *'^**'^o^y  ^*  Seger,  1  Hag.  Ga.  Con.  Court,  13 ;  but  the  poll  could  be 
I-         -'  called  for  on  that  ground  only.     Here  no  such  poll  was  demanded.     In 
effect,  the  party  making  the  demand,  did  not  dispute  that  the  show  of  hands  was 
in  Maund's  favor,  nor  require  that  question  to  be  tried  by  the  poll ;  but  he  in- 
sisted on  applying  stat.  58  G-.  3,  c.  69.     [Lord  Abingeb,  C.  B.     Do  you  say 
that  a  person  not  present  at  the  show  of  hands,  could  not  afterwards  vote  on  a 
poll  being  granted  ?]     In  strictness  he  could  not.     The  common  law  assumption 
seems  to  be,  that  all  who  have  a  right  to  vote  are  present  when  the  show  of 
hands  is  taken.     A  poll  in  many  cases,  as  for  instance  on  the  question  who  is  to 
be  chairman  (if  indeed  it  can  be  taken  at  all  on  such  a  question),  must  be  con- 
fined to  parties  present  at  the  time  when  the  question  arises :  and  the  law  must 
be  the  same  as  to  other  questions.     [Lobd  Abinger,  C.  B.     But  there  must 
often  be  a  poll  lasting  for  more  days  than  one,  as  in  the  case  of  an  election  of  a 
member  of  the  House  of  Commons.]     That  is  the  case  of  a  county  court,  which 
the  sheriff  has  a  common  law  power  to  adjourn.     In   Prideaux  on   Church- 
wardens, p.  46  (ed.  10,  by  Tyrwhitt),  it  is  said  that,  at  a  vestry  meeting,  <<  the 
present  include  the  absent,  and  the  major  part  of  the  present  include  all  the  rest. 
For  those  who  absent  themselves  after  such  public  notice  given,  do  it  volunta- 
rily, and  therefore  do  thereby  devolve  their  votes  upon  those  who  are  presenti 
and  every  act  of  the  major  part  of  the  present  in  all  such  meetings  is,  in  con- 
struction of  law,  the  act  of  the  whole  parish,''  and  see  lb.  p.  70.     Prideaux's 
book  was  stated  to  be  one  of  authority  in  the  Ecclesiastical  Courts,  by  Sir  John 
r*8751  ^^«**o^^  ^°  Wilson  v.  M'Math,  3  B.  &  Aid.  248,  note  (b).     In  *Rex 
^        -^  V.  The  Archdeacon  of  Chester,  1  A.  &  E.  342,  the  churchwardens  gave 
notice  of  their  intention  to  adjourn,  if  a  poll  should  be  demanded,  in  the  origi- 
nal notice  of  meeting :  and  Lord  Denman,  C.  J.  said,  '<  Those  who  summon  a 
meeting  of  this  kind,  must  necessarily  lay  down  some  order  for  the  proceed- 
ings."    But  that  does  not  show  that  parties  who  have  once,  by  meeting,  the 
entire  cognizance  of  a  question  submitted  to  them,  are  to  be  afterwards  inter- 
fered with  by  others  who  were  not  at  the  meeting.     [Lord  Abinger,  C.  B. 
The  practice  is  against  your  position.]     The  practice,  itotherwise,  is  legal  only 
when  it  takes  place  under  an  act  of  parliament,  or  special  custom.     The  pre- 
sumption must  be  in  favor  of  the  common  law  practice.     Here  it  appears  that 
the  majority  of  electors  present  were  for  Maund.     Even  if  the  common  law  ad- 
mitted parties  who  were  absent  on  the  show  of  hands,  to  vote  at  a  poll,  the 
special  usage  here  would  overrule  that,  and  the  enactment  in  sect.  10  of  5  G-.  4, 
c.  cxzvi.  was  perhaps  introduced  for  the  very  purpose  of  protecting  the  usage 
in  that  respect.     [Alderson,  B.     The  contest  here  was  between  two  and  two, 
on  the  show  of  hands ;  that  is  not  a  good  election,  according  to  Kex  i;.  Player, 
2  B.  &  Aid.  707.]     That  may  be  correct  as  to  corporators  -,  but  the  usual  method 
of  electing  churchwardens  is  as  here.     It  is,  however,  enough,  in  this  case,  that 
the  custom  in  the  particular  parish  has  been  followed. 

Then,  as  to  the  question  whether  stat.  58  0.  3,  c.  69,  be  applicable  to  the 
parish  of  Paddington.  Sect.  10  of  stat.  5  G.  4,  c.  cxxvi.,  provides  in  express 
terms  for  preserving  the  custom,  or  lex  loci.  According  to  the  argument  on  the 
P8761  ^^^^^  ^^^®'  ^^^  section  would  have  been  ^totally  unnecessary :  for  it  is 
^  -J  contended  that  it  left  the  elections  to  the  existing  law.  [Lord  Abinger, 
0.  B.  The  object  might  be  to  prevent  the  churchwardens  from  being  elected 
by  the  select  vestry,  as  substitute  for  a  general  vestry.  Sir  F,  Polhck.  By 
sect.  25  the  overseers  are  to  be  chosen  by  the  select  vestry.]  That  shows 
conclusively  that,  independently  of  express  enactment,  the  churchwardens  would 
have  been  elected  according  to  the  law  prevailing  before  the  statute.  The  object 
of  sect.  10  is,  therefore,  to  provide,  not  merely  for  maintaining  the  law  as  it 
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stood  before  the  act,  which  was  unnecessary,  but  for  maintuning  the  method  of 
election  de  facto,  whether  strictly  legal  or  not.  Thi»  is  the  constmciion  which 
has  been  put  on  similar  clauses,  as  in  Rex  v.  Birch,  4  T.  R.  608 ;  The  Doke  of 
Bedford  v.  Emmett,  3  B.  &  Aid.  366 ;  Rex  v.  The  Churchwardens  of  St  Jiimes, 
Westminster,  ant^,  391.  It  is  argued  that  the  custom  of  voting  by  angle 
TOtes  is  not  shown  here,  inasmuch  as  the  plurality  could  take  place  only  where 
a  poll  was  taken,  and  a  poll  could  be  taken  only  where  there  was  a  demand,  and 
the  evidence  merely  negatives  the  demand.  But,  according  to  this  course  of 
argument,  the  evidence  in  support  of  the  custom  would  be  considered  weaker,  the 
more  prevalent  and  notorious  the  custom  was.  That  a  poll  was  never  demanded 
shows  the  strongest  conceivable  case  of  its  not  being  usual. 

Sir  F,  Pollock  in  reply.  The  objection  to  the  putting  up  two  names  at  once 
is,  of  itself,  fatal  to  the  defendant  in  error.  It  is  said  that  parties  not  present 
at  the  show  of  hands  ought  not  to  be  let  in  by  the  poll ;  *if  so,  the  p^qt'*! 
practice  throughout  the  country  is  illegal.  Besides,  as  there  was  here  a  ^  "^  '-' 
notice  of  the  intention  to  grant  a  poll,  there  was  the  less  necessity  for  all  the 
electors  to  attend.  In  Rex  v.  The  Archdeacon  of  Chester,  1  A.  &  £.  342,  the 
party  which  had  the  minority  on  the  poll  had  the  majority  on  the  show  of  hands 
as  here :  yet  the  result  of  the  poll  was  held  to  be  the  true  election.  The 
doctrine  laid  down  in  Prideaux  may  be  correct ;  those  present  may  bind  those 
absent :  but  the  question  still  remains,  whether  it  is  not  the  parties  present  at 
the  poll  that  bind  the  parish.  The  cases  cited,  to  show  that  sect.  10  of  stat.  5 
O.  4,  0.  cxxvi.,  refers  to  the  usage  de  facto,  show  merely  that,  where  a  particular 
practice  is  expressly  referred  to  as  the  exemplar,  that  must  be  followed:  here 
there  is  nothing  analogous  to  such  a  provision,  but  only  a  clause  leaving  matters 
as  they  stood  before.  It  is  said  that,  on  this  construction,  sect.  10  woald  be 
unnecessary:  but  many  other  objects  might  be  suggested  for  it;  for  instaoce, 
it  might  be  meant  to  defeat  the  canonical  right  of  the  minister  to  elect  a  charch- 
warden.^  But  here  there  is  no  custom  de  facto  against  the  plaintifis  in  error: 
the  custom  is  of  election  by  a  show  of  hands :  to  such  a  custom  it  is  incidental 
that  a  poll,  if  demanded,  should  be  granted.  The  fact  that  the  incident  is  not 
recollected  to  have  taken  place,  because  never  wanted,  does  not  destroy  the 
incident.  Cur,  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After  having  sUted 
the  pleadings,  his  Lordship  proceeded  as  follows. 

*Tbe  inquiry  at  the  trial  was  reduced  to  this  single  question,  whether  poygi 
Maund,  the  plaintiff  below,  had  been  duly  elected  churchwarden  or  not.  ^  ^ 
The  learned  Lord  Chief  Justice  told  the  jury  that  [His  lordship  here  read  the 
bill,  so  far  as  related  to  the  ruling  of  the  Lord  Chief  Justice,  as  ant^,  pp. 
870,  871.] 

To  this  direction  the  defendant  below  excepted  in  point  of  law. 

The  bill  of  exceptions  raises  two  points,  each  of  which  has  been  argned 
before  us,  viz.,  first,  whether  the  election,  which  took  place  at  a  poll  demanded 
and  granted  under  the  circumstances  stated  in  the  bill  of  exceptions,  was  a  legal 
and  valid  election  ?  and,  secondly,  whether  the  provisions  of  stat.  58  6.  3,  c. 
69,  apply  to  and  govern  the  parish  of  Paddington  ? 

And,  upon  the  first  question,  we  are  all  of  opinion  that  the  election,  which 
took  place  at  the  poll  demanded  and  granted  in  the  manner  and  under  the 
circumstances  stated,  was  a  legal  and  valid  election. 

We  agree  to  the  proposition  contended  for  on  the  part  of  the  defendant  in 
error,  that,  whatever  was  the  particular  mode  of  electing  churchwardens  for  the 
parish  of  Paddington  at  the  time  of  passing  the  local  act,  the  same  mode  is  still 
preserved  and  remains  unaltered  in  the  parish,  by  virtue  of  the  10th  section  of 
that  act.  For  the  provision  in  that  section,  that  elections  of  churchwardens 
<<  shall  take  place  on  Easter  Tuesday,  and  be  conducted  from  year  to  year  in  saeh 
manner  as  hath  been  usual  in  the  same  parish,''  appears  to  us  to  intend  the  assal 

■  As  to  which  see  Prideaox's  Pirections  to  Chnrchwardeiia,  pp.  64, 65,  sad  notes,  td.  10. 
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and  eastomarj  mode  of  election  de  facto  observed  there,  whatever  it  might  be, 
and  without  any  reference  to  its  origin  or  conformity  with  the  general  law. 
r*ft7Ql  *But  we  are,  at  the  same  time,  of  opinion  that  the  mode  of  electing 
L  -I  churchwardens  in  the  parish  of  Paddington  set  out  in  the  bill  of  excep- 
tions is  not  inconsistent  with,  nor  does  it  by  any  means  exclude  the  right  of  the 
parishioners  of  Paddington  to  have  recourse  to  a  poll  in  the  election  of  church- 
wardens for  that  parish. 

All  that  is  stated  to  have  been  proved  to  the  jury  is,  that  the  mode  of  electing 
churchwardens  in  the  parish  of  Paddington  had  been  by  a  show  of  hands,  no 
poll  ever  having  been  demanded.  There  is  no  evidence  before  them  of  any  poll 
having  been  ever  demanded  and  refused,  or  of  any  custom  or  usage,  in  negative 
words,  to  exclude  the  granting  of  a  poll  when  properly  demanded. 

The  question,  therefore,  becomes  this  :  whether  the  right  to  demand  a  poll  is 
by  law  incidental  to  the  election  of  a  parish  officer  by  show  of  hands,  where 
there  is  no  special  custom  to  exclude  it  f 

And  we  think  such  right  is,  in  point  of  law,  a  necessary  incident,  or  conse- 
quence, to  the  mode  of  election  by  show  of  hands,  wherever  it  is  not  by  special 
custom  excluded.  Independently  of  any  authority  upon  the  subject,  the  re- 
course  to  a  poll,  where  the  population  of  the  parish  is  large,  appears  to  be  the 
only  mode  of  ascertaining  with  precision,  the  numbers  of  those  who  vote  on 
each  side,  and  the  right  of  each  elector  to  vote.  Again,  it  is,  under  the  same 
circumstances,  the  only  mode  by  which  each  individual  elector  can  have  the 
power  of  expressing  his  opinion  at  all ;  for,  in  the  case  of  populous  parishes, 
no  vestry-room  can  be  large  enough  to  contain  the  whole  body.  Still  further, 
where  the  election  is  carried  on  with  any  warmth  of  popular  feeling,  it  is  the 
r*8ft01  ^^^y  mode  by  which  a  large  portion  of  '^'the  community  can  express  their 
^  -'  opinion  with  freedom  and  security.  But,  in  addition  to  these  general 
grounds,  we  think  the  authority  of  Lord  Stowell's  judgment,  in  the  case,  An- 
thony V,  Soger,  1  Hag.  Ca.  Con.  Court,  12,  referred  to  in  the  course  of  the  argu- 
ment, is  entitled  to  the  greatest  consideration  on  a  matter  of  this  nature.  [His 
Lordship  then  read  the  passage  cited,  ante,  p.  871.] 

The  right  to  demand  a  poll  being  therefore,  as  it  appears  to  us,  by  the  com- 
mon law,  an  incident  to  the  popular  election  of  a  person  to  an  office,  wc  think 
the  electors  cannot  be  deprived  of  it  without  a  speciah  custom  of  election  incon- 
sistent with  such  right,  or  expressly  excluding  it  by  negative  terms,  viz.,  that 
no  such  right  exists  in  the  particular  parish.  And  we  are  clear  that  there  is 
no  such  finding  as  the  parish  of  Paddington,  or  facts  stated  which  could  warrant 
such  a  finding,  but  that  the  case  strongly  resembles  that  of  Doe  dem.  Edmunds 
V.  Llewellin,  2  C.  M.  &  R.  508,  S.  C.  5  Tyrwh.  899,  where  it  was  held  by  the 
Court  of  Exchequer,  that  the  finding  in  a  special  verdict,  that  there  did  not  ap- 
pear upon  the  Court  rolls  any  entry  of  a  surrrender  to  the  use  of  a  will,  was 
no  finding  of  a  custom  that  lands  within  the  manor  could  not  be  surrendered  to 
the  use  of  a  will. 

But  it  is  objected  that  the  demand  of  the  poll  was  in  the  present  case  a 
nullity,  on  two  grounds ;  first,  because  it  was  not  made  until  after  the  show  of 
hands  was  declared  by  the  chairman  to  be  in  favor  of  the  plaintiff,  and  of  the 
candidate  joined  with  him ;  and,  secondly,  because  the  demand  required  that 
the  poll  should  be  taken  pursuant  to  the  statute  58  0.  8,  c.  69. 
F'^SSll  ^^  think  it  an  answer  to  the  first  objection,  that,  in  ^the  nature  of 
^  ^  the  thing,  the  demand  of  a  poll  never  is,  nor  can  reasonably  be  expected 
to  be,  made  until  the  necessity  for  such  demand  arises ;  that,  is,  until  one  of 
the  oontendinff  parties  is  dissatisfied  with  the,  decision  of  the  chairman  upon  the 
show  of  han£,  from  which  it  is  in  the  nature  of  an  appeal.  And,  as  to 
the  second  objection,  it  might  be  sufficient  to  observe  that  there  is  no  evidence 
in  this  bill  of  exceptions,  that  any  one  of  the  parishioners  in  vestry  objected  to 
the  demand  of  the  poll  on  that  ground.  If  the  granting  of  the  poll  had  been 
objected  to  on  that  ground,  and  refused,  the  question  might  by  possibility  have 
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in^n.  wn^^riit-r  tb»?  annoxiair  to  the  demand  of  a  poll  the  requisition  of  a  par- 
i.j'i.jx  31  'ie  ♦r  otjntiactiDg  it  did  or  did  not  afford  a  jastifiable  excuse  for  the 
rpn^ja.  o  i/:  -w  the  pciL  But,  in  this  case,  neither  of  the  parties  objected  that 
X  "'ril  -a  lua  :n  raet  be  taken.  And,  as  in  point  of  fact,  upon  the  present  occjt- 
?i-  n  A  i^jA  wa^:iranced,  and  actnallj  taken  between  the  contending  parties,  we 
J-  ..1  :ncre  iias  been  a  complete  waiver  of  any  irrregularity  in  point  of  form  in 
'ue  muae  ot  demanding  the  poll,  even  if  any  such  irregularity  had  existed; 
wuich.  liowever.  we  think  was  not  the  case. 

3uE  :c  is  lasjcl J.  and  indeed  principally,  objected  that  the  poll  was  improperly 
taken,  the  eiei-o  rs  having  been  allowed  to  have  a  plurality  of  votes  according 
to  tue  amount  ot  their  property  as  provided  by  the  statute  58  G.  3,  c.  69,  and 
not  jLiririg  bei:n  each  restrained  to  the  exercise  of  a  single  vote :  whereas  the 
pa^i:^a  <)f  Piiddington,  as  it  is  contended  on  the  part  of  the  plaintiff  below,  is 
exc^rpcL'd  out  of  the  operation  of  that  act  by  the  tenth  section  of  the  local  ad 
5  G.  4.  c.  cxxvi.,  so  that  no  elector  can  have  more  than  a  single  vote  in 
*tiie  election  of  a  chorchwarden.  But,  as  the  evidence  before  the  jury  r^oooi 
wa;s  cuiit  the  defendant  Hill,  and  the  candidate  joined  with  him,  who  *-  '-' 
were  declared  duly  elected  at  the  poU,  were  not  only  elected  by  a  majority  of 
votes  with  reference  to  property,  but  also  by  the  plurality  of  single  votes,  it 
bt:come<  a  matter  of  indifference  to  the  parties  to  this  suit,  whether  the  legal 
ri^at  of  voting  in  the  parish  of  Paddington  is  governed  by  the  statute  58  G-  3, 
c.  *j\.K  or  not ;  for  upon  neither  supposition  has  the  plaintiff  below  been  elected 
tt)  the  ofiee  of  churchwarden. 

A<«  however,  both  the  parties  have  been  heard  on  this  question  before  os, 
and  have  expressed  their  desire  that  we  should  deliver  our  opinion  upon  it,  and 
as  we  ourselves  think  the  expression  of  our  unanimous  opinion  may  have  the 
e!fi:c(  oi  preventing  any  future  litigation  on  this  subject,  we  have  thought  it 
rigut  to  encer  upon  the  discussion  of  the  second  question,  that  is,  whether  the 
mi.^ie  of  eIe«rtion  by  the  statute  58  G.  3,  e.  69,  does  or  docs  not  extend  to  the 
par'^a  if  Padiiagton  ? 

This  •|ue^on  depends  for  its  answer  on  the  proper  construction  to  be  pat 
upon  the  eigdth.  secdon  of  the  general  act,  and  the  tenth  section  of  the  local 
act. 

The  til'zhth  section  of  the  general  act  provides  [His  Lordship  here  read  the 
section  :  see  p.  ^»>>,  note  2,  ante]. 

>^>)w  tiiere  is  no  special  usage  or  custom,  as  to  the  mode  of  electing  church- 
w:irdeQ5  in  tJe  pari:>h  of  Paddington,  found  upon  the  bill  of  exceptions,  where 
they  are  ^}  be  eiected  in  vestry.  The  churchwardens,  at  the  time  of  passing 
thdt  act«  were  ch«.i^n  bj  a  show  of  hands.  So  were  the  elective  churchwardens, 
geiK'Hil.v  speaking  throughout  most  of  the  parishes  in  England.  It  is  the 
geaenu  m«.Hie  ot  election  of  churchwardens  throughout  *the  realm,  r^togoi 
l>ut  u  i:^  found  that  no  poll  had  ever  been  demanded  in  the  parish.  The  *- 
same  may  be  said  of  very  many,  perhaps  by  far  the  greater  part  of  the  parbhes 
in  England,  in  which  the  parishioners  have  never  demanded  a  poll  because  they 
have  ooen  satlsiied  by  the  show  of  hands.  If  the  custom  within  the  parish  of 
radii: u:;:on  bad  by  negative  words  excluded  a  poll,  it  would  then  indeed  hare 
bi.vu  a  ^p«.vi;u  U2$age  or  custom  which  would  have  taken  that  parish  out  of  the 
opt? ration  ot  the  statute ;  for  it  is  obvious  that  an  election  by  show  of  hands 
a^uue  i;^  ttccessarilv  inconsistent  with  the  allowance  of  a  plurality  of  votes  in 
any  one  p^^rson.  But,  if  the  usage  or  custom  within  Paddington,  as  set  out  in 
tho  bi.I  of  exceptions,  shoold  be  held  sufficient  to  exclude  a  parish  from  the 
o(Krac:v»u  of  stat.  5S  G.  3,  e.  69,  on  the  ground  of  its  being  <<  special,''  the  sta- 
tute would  have  comprehended  a  very  small  proportion  indeed  of  the  numeroos 
pa;  i>;K'«  m  England. 

I;  r.Ku  Stat,  5i?  G.  3,  c.  69,  taken  by  itself,  includes  within  its  operation  the 

ivi)  «xh  of  IVddingtott,  is  there  any  clause  in  the  local  act  which  can  exempt  the 

^  trvm  lis  openUioa  1    The  only  claose  which  can  be  contended  to  have  that 
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construction  is  the  tenth.  [His  Lordship  licre  read  sect.  10  of  stat.  5  Gr.  4,  o. 
cxzvi.     See  p.  868,  note,  antd.] 

This  clause,  as  we  have  before  observed,  was  intended  to  leave  the  parish  of 
Paddington  precisely  in  the  same  condition  as  it  was  at  the  time  of  passing  that 
act.  Now  what  was  the  condition  of  the  parish  as  to  its  mode  of  electing  church- 
wardens at  that  time  ?  We  answer,  by  show  of  hands,  if  no  poll  is  demanded, 
and,  if  demanded,  then  by  a  poll  taken  according  to  law.  Now  by  law,  at  *that 
r*8841  ^^™^>  *  P^^^  ^^^^  taken  by  plurality  of  votes  as  provided  by  stat.  58  G. 
■-  ■'  3,  c.  69,  where  the  parish  falls  within  the  operation  of  that  statute.  And 
the  mere  fact  that  the  votes  have  never  been  actually  taken  in  that  mode  sinoe 
the  passing  of  the  statute  is  no  more  a  proof  that  the  statute  does  not  apply,  than 
the  fact  of  the  non>demand  of  a  poll  proves  that  such  poll  was  not  demandable 
of  right. 

Upon  the  whole  of  this  second  question,  we  think  that  the  mode  of  electing 
churchwardens  in  the  parish  of  Paddington,  before  the  passing  of  stat.  58  G.  3, 
c.  69,  was  by  a  show  of  hands,  with  a  power  of  going  to  a  poll,  in  which  ease 
the  majority  of  single  votes  decided  the  election.  That  stat.  58  G.  3,  c.  69, 
gave  each  voter  a  plurality  of  votes  at  the  poll,  when  demanded  and  held,  ac- 
cording to  the  quantity  of  his  estate;  and  that,  such  being  the  rightful  mode  of 
election  at  the  time  of  passing  the  local  act,  it  was  continued  and  preserved  to 
the  parish  by  the  tenth  section. 

We  think,  therefore,  that,  upon  the  present  record,  a  judgment  of  venire  do 
novo  must  be  awarded.  Judgment  of  Venire  de  novo. 


c*885]  *iN  THE  EXCHEQUER  CHAMBER. 

(ERROR  FROM  THE  KING'S  BENCH.) 

PITT  V.   WILLIAMS  and  Another,  Executors   of  THOMAS   FOSTER. 

November  26. 

An  indenttire  recited  that  F.  and  G.  were  entitled  to  a  fourth  part  of  a  colliery  for  a  term 
of  years ;  that  G.  was  also  entitled,  by  agreement  with  A.,  to  a  lease  of  land  essential 
for  working  the  ooUiery,  and  held  the  agreement  in  trust  for  himself  and  F.  jointly; 
that  P.  had  a  power  of  sale  upon  a  moiety  of  the  colliery,  for  the  same  term,  to  secure 
an  annuity,  which  power  he  was  about  to  exercise ;  that  F.  and  G.  agreed  to  purchase 
the  moiety,  which  was  to  be  discharged  from  the  annuity,  and  to  grant  a  fresh  annuity 
to  P.,  payable  out  of  the  profits  accruing  from  the  working  the  coal,  by  virtue  of  the 
term  in  the  three  parts  of  the  colliery,  and  the  agreement.  By  the  same  indenture, 
after  such  recital,  the  moiety  was  assigned  and  the  annuity  granted ;  and  F.  and  G. 
covenanted  severally  for  themselves,  their  executors,  administrators,  and  assigns,  to 
pay  the  annuity,  as  above,  from  the  profits  accruing,  after  payment  of  all  rates,  taxes, 
&c.,  and  of  the  rents  reserved  on  the  term,  or  by  the  agreement;  a  right  of  entry  on 
the  premises  charged,  and  of  mortgage  and  sale,  was  given  to  P.  on  the  annuity  being 
io  arrear ;  and  F.  and  G.  covenanted  severally  for  themselves,  their  heirs,  executors, 
and  administrators  (not  naming  assigns),  to  do  nothing  whereby  the  annuity  might 
cease,  determine,  be  impeached,  or  become  void  and  of  no  effect,  or  whereby  the  lease 
by  which  the  colliery  was  originally  demised,  or  the  agreement,  should  be  forfeited,  or 
the  terms  thereby  created  cease. 

P.  sued  in  covenant  on  the  indenture,  assigning  for  breaches,  (1),  that  F.  and  G.  took  a 
lease  of  the  land  to  which  G.  was  entitled  under  the  agreement,  in  their  own  names^ 
and  not  in  trust  for  P.,  but  for  other  persons,  and  forfeited  and  surrendered  the  agree- 
ment, whereby  the  annuity  was  impeached,  and  the  plaintiff's  right  over  the  land,  and 
in  the  profits  which  would  have  accrued,  ceased;  (2),  that  under  the  land  subject  to 
the  agreement  there  were  veins  of  coal,  the  property  of  A.,  and  that  F.  and  G.  took  the 
land  at  a  higher  rent,  and  otherwise  on  worse  terms,  than  G.  was  entitled  to  by  the 
agreement,  in  order  to  obtain  the  last-mentioned  ooal  on  better  terms  than  they  othtrwiae 
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could  have  doDe,  whereby,  &o.  (asbeforel :  (8,)  that  F.  and  G.  affcenrards  aasignedthe 
landf  amongst  other  thing?,  to  H.,  whereby,  &c.  (aa  before).  On  general  demorrer  to 
the  declaration. 

Held,  by  the  Court  of  Exchequer  Chamber,  in  accordance  with  the  judgment  of  the  Coazt 
of  K.  B.,  that  the  want  of  an  arerment  that  profits  had,  or  would  have,  actually  accnz«d 
firom  working  the  colliery,  was  no  objection  to  the  declaration. 

But  that  the  first  two  breaches  showed  no  cause  of  action ;  for  that,  (I,)  the  rariatioB  be- 
tween the  lease  and  the  agreement  did  not  inyalidate  the  security ;  and,  (2,)  the  eecaritj 
was  not  shown  to  be  afi'ected,  since  the  profits  of  the  colliery  on  which  the  annuitj  vai 
secured  were  those  remaining  after  payment  of  such  rent  only  as  was  reserred  by  the 
agreement 

But  held,  reversing  the  judgment  in  K.  B.,  (8),  that  the  third  breach  showed  that  tbe 
annuity  was  impeached ;  since  the  land  in  H.'s  hands  would  not  be  subject  to  the  powtn 
of  entry,  mortgage,  and  sale  ;  H.'s  interest  not  being  that  which  the  covenanton  had 
under  the  agreement,  and  he  appearing  to  come  in  as  a  purchaser,  nor  privy  to  the  coTe- 
nant  and  not  estopped  by  it 

The  plaintiff  in  error  declared  in  covenant  against  the  defendants  in  error,  ib 
the  Conrt  of  King's  Bench.  On  general  demurrer  to  the  declaration^  jadgmeot 
*was  given  for  the  defendants  in  Hilary  term,  1835.  See  the  pleadings,  r^gy^n 
arguments,  and  judgment,  2  A.  &  E.  419.  ■-    ^^'' 

Error  was  brought  in  the  Court  of  Exchequer  Chamber  on  the  judgment;  and 
the  case  was  argued,  Tuesday,  May  10th,  1836,  before  Tindal,  G.  J.,  Park, 
Oaselec,  and  Bosanquet,  Js.,  and  Bolland,  Alderson,  and  Gurnet,  Bs. 

Sir  W,  W,  Follett,  for  the  plaintiff  in  error.  There  is  no  distinct  or  personal 
grant  of  the  annuity  by  the  covenantors  to  the  plaintiff,  but  merely  a  cbii^ 
upon  the  profits.  The  annuity,  therefore,  is  impeached,  within  the  meaning  of 
the  covenant,  if  the  plaintiff  is  in  any  way  hindered  in  obtiuning  the  money ;  and 
there  is  also  a  covenant  to  do  nothing  whereby  the  indenture  of  lease,  or  the  ar- 
ticles of  agreement,  shall  be  forfeited,  or  the  terms  of  years  thereby  created  shall 
become  void.  Now  the  annuity  is  charged,  with  powers  of  entry  and  sale,  on  ail 
**  the  profits,  benefits,  and  advantages  whatsoever,  and  sum  and  sums  of  monev, 
if  any,  which,  under  the  said  thereinbefore  in  part  recited  indentures  of  lease  aod 
the  said  agreement  of  8th  August,  1816,  and  the  powers,  proyisoes,  coveoaot^, 
and  agreements  therein  respectively  contained,  should  or  might  be  made,  accrae." 
&c«,  **  bv  the  sale  of  the  coal  or  culm  to  be  wrought  out  of  the  said  mines  and  veins'* 
Jtc.,  **  as  aforesaid,  or  otherwise  howsoever."  And  the  covenantors  in  fact  do 
forfeit  the  articles  of  agreement,  and  assign  away  the  term  of  years  granted  in 
purs^uanoe  of  the  articles.  [Bosanquet,  J.  The  agreement  from  Lord  Asb- 
bumham  was  to  grant  a  lease  after  the  shipping  place  should  be  completed.]  In 
that  respects  it  is  like  an  ordinary  building  lease ;  but  it  is  enoagh,  for  the  por- 
fv^ie  of  the  ^ro$ent  argument,  that  the  agreement  was  the  subject  of  the  pcy-i 
ivn^Dant.  As  long  as  Gaunt  was  the  party  holding  interest  in  the  agree-  ^ 
ft^M)U  the  land,  to  the  extent  of  his  interest,  would  be  liable  to  the  oovenaot,  bj 
wav  ot  <*i^ToppeL  But^  after  the  agreement  was  given  up,  and  the  lease  mtde  to 
Pvva<r,  R-wnor,  and  Gaunt,  and  by  them  assagned  to  Hill,  the  land  in  Hill*s 
V»aT^  Wv-vuid  no  longer  be  subject  to  the  power  of  entry  and  sale.  A  pvtj 
<>j;i;  rr«T.t  no  int<f>H4  in  land  in  which  he  himself  has  no  vested  interest ;  Rigbt 
*.Ma^  J.frfrii  n  RackntlK  2  B.  &  Ad.  278,  Yelverton  r.  Yelverton,  Cro.  Elii. 
4vl  Hct  tW  jjudgmest  below  assnoMS  that  the  land  in  Hill's  hands  wooM  be 
Vuii^V  TV"  i^  <v>x>t«ant&  This  is  incomet,  both  on  the  grounds  jost  urged,  and 
Kv>«^  ^^ a$s$i jTTts "  arp  not  named  in  the  covenant  not  to  impeach;  Speneer'b 
lVsv\  ^  K.^tv  i^  a.  BesJdess  the  lands  are  taken  away,  by  the  assigooieflt  to 
K  .  K  f^4'<Nl  i^  nanios  who  are  to  work  the  colliery.  Independently  of  tbe 
iR«surr  «msM  ^^  H;...  the  giving  np  ike  agreement  for  a  lease  on  wmae  terns  than 
0^,t!«r  ^v«r»i>qN^  ix  t^  agrwient  is  a  dear  impeachment  of  the  annuity  diar|ed 
v«»  Hv-  ^>  rrtvs4  ^c  i%ai:tt  in  the  agreement. 

:^  ^t  a  %  ,  cfMC*^;  Anomf  T-General,  eontrk  The  plaintiff,  not  being  able 
V  «  v^  :>^  aTx  yc.*^i$  in  ^  hare  arisen,  haa  had  reoonrae  to  the  corenant 
«a>^4  iw^  ^  9N>aolk    ^t  we  Mie  bi«nc4  akowa  Uml  ike  annuity  km  been  impeadiei 
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The  first  breach  shows  merely  that  the  lease  has  been  granted  to  the  three  instead 
of  being  granted  to  Gaunt  only,  who  held  the  agreement  in  trust  for  the  three. 
r'l'RRRl  ^^^  ^^^^  ^^^'  °^^  impeach  the  ^annuity.  It  is  true  that  the  lease  is  not 
^  ^  granted  in  trust  for  the  plaintiff:  but  that  was  not coyenanted for.  Then 
it  is  said  that  the  agreement  was  forfeited.  In  the  sense  in  which  it  has  been 
forfeited,  that  is,  by  accepting  a  performance  of  it,  the  intention  always  was  that 
it  should  be  so  forfeited ;  it  is  not  against  such  a  forfeiture  that  the  parties  cove- 
nant. With  respect  to  the  second  breach,  the  annuity  was  payable  out  of  the 
profits  which  should  accrue  after  discharging  rates,  taxes,  &c.,  and  the  rents 
reserved  on  the  then  term,  or  by  the  then  agreement :  it  is  therefore  not  im- 
peached by  an  increase  in  the  new  rent.  As  to  this,  it  is  sufficient  to  refer  to 
the  ground  taken  in  the  judgment  of  the  Court  below.  As  to  the  third  breach, 
it  is  to  be  observed  that  there  is  no  covenant  against  assigning.  The  parties 
might  therefore  assign  all  or  any  part.  It  is  said  that  the  severance  of  the  lands 
from  the  colliery  impeaches  the  rent.  But  the  declaration  shows  no  severance ; 
for,  if  issue  had  been  taken  on  the  fact  of  the  assignment,  an  assignment  of  all 
together  would  have  supported  the  issue  on  the  part  of  the  plaintiff:  and,  again, 
the  defendants  could  not,  on  this  declaration,  take  issue,  and  conclude  to  the 
country,  as  to  the  fact  of  the  severance.  Then  is  the  annuity  impeached  by  the 
assignment  of  all  together  ?  It  is  not  necessary  to  discuss  the  decisions  as  to 
estoppel ;  it  is  enough  that  Hill,  taking  under  the  covenantors,  took  subject  to 
their  covenants  in  matters  relating  to  the  land  and  running  with  it ;  for  which 
purpose  the  assigns  need  not  be  named  in  the  original  covenant.  Besides,  the 
covenant  to  pay  does  name  the  assigns  of  the  covenantors.  And  this  shows  that 
an  assignment  was  contemplated.  If,  in  fact,  there  had  been  any  impeachment 
r'*'8SQl  ^^  ^^^  annuity,  or  if  any  consequence  *had  followed  from  the  assignment, 
*-  ^  whereby  the  surplus  profits,  which  would  otherwise  have  satisfied  the 
annuity,  had  been  diminished  so  they  could  not  satisfy  it,  that  should  have  been 
averred,  and  then  an  issue  might  have  been  taken  upon  such  averment.  On 
this  point,  the  authorities  cited  below  are  applicable. 

Sir  W.  W,  FoUeH  in  reply.  It  is  true  that  the  first  breach  is  not  good,  for  the 
reason  assigned ;  inasmuch  as  an  agreement  for  a  lease  is  not  forfeited  by  taking 
the  lease  agreed  for.  The  fallacy  in  the  answer  suggested  as  to  the  second 
breach  consists  in  assuming  that  the  profits  spoken  of  are  merely  the  profits 
arising  from  the  mine,  whereas  they  are  the  profits  arising  in  any  way  from  all 
the  interest  in  whatever  is  the  subject  of  the  indentures  or  agreement.  If  they 
had  been  the  profits  on  the  land  alone,  without  the  colliery,  then  taking  the 
knd  at  a  higher  rent  would  of  course  diminish  the  profits,  the  landlord's  right 
of  distress  Ming  for  a  larger  sum  than  that  in  the  agreement :  and  the  joining 
the  colliery  can  make  no  difference  as  to  this.  As  to  the  severance,  the  declara- 
tion alleges  that  the  land  has  been  let :  if  the  colliery  has  been  let  at  the  same 
time,  that  is  a  substantive  act  which  it  lies  on  the  defendant  to  assert,  not  on  the 

{laintiff  to  negative.  [Tindal,  C.  J.  Perhaps  that  course  of  argument  might 
e  used,  if  you  were  declaring  on  a  covenant  not  to  assign ;  but  here  you  call 
on  us  to  infer  an  inquiry  from  the  fact  that  the  land  is  assigned.  AldebsoKi 
B.  Suppose  there  were  a  covenant  not  to  assign  Blaokacre  without  assigning 
Whiteacre :  could  you  show  a  breach  by  simply  averring  an  assignment  of  Black* 
Ti^Qi^ffi  acre  ?]  That  is  not  an  analogous  '''case :  the  complaint  here  is  that  land 
^  -'  essential  to  the  working  of  the  colliery  has  been  assigned  away.  But, 
assuming  that  there  has  been  no  severance,  the  covenant  enabling  the  phiintiff 
to  enter  and  sell,  becomes  of  no  avail  by  the  assignment  to  Hill,  on  the  grounds 
before  stated.  The  interest  which  the  covenantors  had  by  the  agreement 
(whedier  that  were  merely  equitable,  or  whether  the  affreement  amounted  to  a 
lease),  is  not  that  which  has  neen  assigned  to  Hill ;  and  the  land  in  HiU's  hands 
is  therefore  not  subject  to  the  covenant.  On  this  point  Right  dem.  Jefferys  v. 
Bttcknell,  2  B.  &  Aid.  278,  and  Yelverton  v,  Yelverton,  Gro.  Eliz.  401,  are  oon- 
clnsive.    Hill  ia  a  purchaser  for  a  valuable  consideration  without  notice.    Even 
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if  there  were  a  grant,  instead  of  a  mere  covenant,  it  would  not  bind  the  land  in 
Hiirs  hands.  Cur.  adv.  tmlt. 

TiNDAL  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  an  action  of  covenant,  brought  upon  an  indenture,  bearing  date  the 
2d  December,  1816,  containing  the  grant  of  an  annuity  to  the  plaintiff  bj  Fos- 
ter (the  defendant's  testator),  and  two  other  persons,  Bonner  and  Gaunt,  the 
annuity  being  made  payable  out  of  the  three-fourth  parts  or  shares  of  the  Eiid 
Foster,  Bonner,  and  Gaunt,  of  and  in  the  profits,  benefits,  and  advantages  what- 
soever, and  sum  and  sums  of  money,  if  any,  which,  under  and  by  virtue  of  certain 
recited  indentures  of  lease  of  the  19th  September,  1807,  and  the  30th  Janiury, 
1812,  and  certain  recited  articles  of  agreement  of  the  8th  August,  1816,  and  the 
powers,  provisoes,  covenants,  *and  agreements  therein  respectively  con-  r^^n i-i 
tained,  should  or  might  be  made,  accrue,  or  be  produced,  by  the  sale  of  *-  ^  ^ 
the  coal  and  culm  to  be  wrought  and  dug  out  of  the  said  mines,  and  veins  or 
seams  of  coal  or  culm,  as  aforesaid,  or  otherwise,  bowsoever,  after  payment  of 
all  rates,  &c.  It  appeared,  by  the  recitals  in  the  indenture  upon  which  the  ac- 
tion was  brought,  that  Foster,  Bonner,  and  Gaunt  were  possessed  of  three- 
fourths  of  the  premises  demised  by  the  two  indentures  of  lease  above-mentioned, 
the  remaining  one-fourth  part  being  in  George  Bowser ;  and  that  Gaunt  held  the 
agreement  (to  which  Foster,  Bonner,  and  Bowser  were  also  parties),  dated  the 
8th  August,  1816,  being  an  agreement  from  Lord  Ashbumham  for  a  lea«e  of 
land  to  be  granted  to  Gaunt  for  sixty  years,  as  soon  as  he  sbould  have  com- 
pleted a  shipping  place  on  the  said  land,  which  land  was  stated  to  be  essential 
and  absolutely  necessary  for  the  working  and  carrying  off  the  coal  and  culm  to  be 
wrought  and  raised  out  of  the  colliery  and  premises;  and  that  Gaunt  had  cove- 
nanted and  declared  that  he  held  the  last-mentioned  agreement  in  trust  for  the 
joint  use  and  benefit  of  the  said  Gnunt,  George  Bowser,  Foster,  and  Boooer,  as 
tenants  in  common.  The  deed  contained  a  several  covenant,  by  each  of  them, 
the  said  Foster,  Bonner,  and  Gaunt,  for  payment  of  the  annuity  out  of  their 
three- fourths  of  the  profits  which  would  be  made  under  the  said  leases,  and  the 
said  agreement  of  the  8th  of  August,  1816,  and  the  powers  therein  contained; 
and  it  also  contained  a  power,  in  case  the  annuity  became  in  arrear  for  a  certain 
period,  to  enter  upon  and  hold  the  premises  thereby  charged  with  the  annuitj, 
and  a  further  power  to  mort<gage  or  sell  the  same.  The  deed  then  contained 
several  covenants  by  each  of  them,  Foster,  ^Bonner,  and  Gaunt,  tbat  they  r^qq.ii 
had  not  done  or  suffered  anything  to  be  done,  whereby  the  mines  and  I  "^^'^ 
premises  were  or  could  be  impeached  or  incumbered  in  title,  estate,  or  otherwise : 
and  also  the  following  covenant,  upon  which  the  plaintiff  declares,  vis.,  that  each 
of  them,  the  said  Bowser,  Foster,  Bonner,  and  Gaunt,  so  fiar  as  related  to  his 
own  acts  and  deeds,  and  not  further  or  otherwise,  did  for  himself,  &c.,  covenant, 
promise,  and  agree  to  and  with  the  other  and  others  of  them,  and  also  to  and 
with  the  plaintiff,  that  the  said  Bowser,  Foster,  Bonner,  and  Gaunt  had  not 
made,  done,  committed,  nor  executed,  nor  should  nor  would,  at  any  time  or 
times  thereafter,  make,  do,  &c.,  or  permit  and  suffer,  &c.,  any  act,  deed,  matter, 
or  thing  whatsoever,  whereby  or  by  reason  or  means  whereof  the  said  annaitj 
thereby  covenanted  to  be  paid,  was,  could,  should,  or  might  cease,  determine,  be 
impeached  or  become  void  and  of  no  cfiect,  or  whereby,  or  by  reason  or  means 
whereof,  the  same  indenture  of  lease  and  articles  of  agreement,  or  any  of  them, 
was  or  were,  or  should  or  might  be,  forfeited,  and  the  terms  of  years  thereby  re- 
spectively created,  cease,  determine,  and  become  null  and  void. 

The  declaration  then  states  three  breaches  of  the  covenant,  upon  all  which 
breaches  the  Court  of  King's  Bench  has  given  judgment  in  favor  of  the  de- 
fendants below.  As  we  concur  in  opinion  with  the  Court  below  in  the  judgment 
given  with  respect  to  the  first  two  breaches,  it  will  be  unnecessary  to  state  those 
breaches  with  any  further  particularity,  than  to  observe  that  the  second  breach 
contained  an  allegation  which  is  referred  to  in  the  third,  namely,  tbat  Foster, 
Bonner,  and  Gaunt,  on  the  28th  February,  1820^  accepted  a  lease  from  Lord 
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r*8d31  -^3^^^'°^^°^  ^^  ^^^  lands  and  premises  agreed  to  be  *demi8ed  by  the 
^  ^  articles  of  8th  of  August,  1816,  and  also  obtained  from  Lord  Ashburn- 

ham  a  lease  of  certain  veins  and  seams  of  coal  and  other  minerals  lying  under 
and  near  to  the  lands  and  premises  agreed  to  be  demised  by  the  articles  of  the  8th 
of  August,  1816,  and  near  to  the  colliery  and  premises  originally  demised  to 
Sowser,  and  convenient  for  working  the  same.  The  third  breach  then  alleges 
that,  after  the  making  of  the  two  last-mentioned  leases  by  Lord  Ashburnham, 
Foster,  Bonner,  and  Gaunt,  without  the  knowledge  or  consent  of  the  plaintiff, 
assigned  to  one  Charles  Hill  (amongst  other  things)  all  the  messuages,  lands, 
grounds,  veins  of  coal,  and  other  premises  granted  by  those  two  leases,  and  all 
their  interest  in  the  thereby  assigned  property,  to  hold  to  Hill  for  the  residue  of 
the  several  terms,  by  means  whereof  the  annuity  became  and  was  impeached 
and  of  no  effect. 

On  the  part  of  the  plaintiff  it  was  contended,  in  the  first  place,  that,  as  the 
lands  comprised  in  the  articles  of  agreement  and  the  subsequent  lease  granted 
thereon  by  Lord  Ashburnham,  were  in  the  indenture  and  in  the  declaration 
stated  to  be  essential  and  absolutely  necessary  for  the  working  and  carrying  off 
the  coal  and  culm  to  be  wrought  and  raised  out  of  and  from  the  said  colliery, 
and  that  the  same  are  of  little  or  no  value  without  such  lands  and  premises,  so, 
the  assignment  of  these  lands  and  premises  to  a  stranger,  by  Foster,  Bonner, 
and  Gaunt,  must  necessarily  prevent  the  working  of  the  colliery  and  the  making 
of  any  profits,  and  so  impeach  the  annuity,  by  preventing  the  fund,  out  of  which 
payment  is  to  be  made,  from  ever  arising. 

The  answer  given  to  this  argument  by  the  Court  of  King's  Bench  is  stated 
r*SO-ri  ^  ^^'  ^^^^  ^^^  assignment  of  the  *lands  to  Hill  is  alleged  to  be  made 
■-  -*  ^'amongst  other  things,"  which  might  include  the  colliery  itself ;  and 
that  it  ought  to  have  been  afQrmatively  shown  in  the  breach  that  the  colliery 
and  the  lands  had  become  separated :  whereas,  for  anything  that  appears  to  the 
contrary  the  whole  might  be  in  Hill's  hands,  and  the  lands  might  have  been  all 
along,  and  might  at  this  moment  be,  used  for  the  working  of  the  colliery,  and 
all  the  plaintiff's  remedies  may  be  as  complete  as  if  no  assignment  had  been 
made  to  Hill. 

But  it  was  contended,  on  the  part  of  the  plaintiff,  secondly,  that,  even  sup- 
posing the  assignment  to  Hill  to  include  the  whole  premises,  that  is,  both  the 
colliery  and  the  land  mentioned  in  the  articles  of  agreement,  so  that  there  was 
no  severance,  still  it  amounted  to  a  breach  of  the  covenant  not  to  do  any  act 
whereby  the  annuity  might  be  impeached:  and  it  was  argued  that  this  depended 
on  the  question,  whether  the  profits  of  the  colliery  in  the  hands  of  an  assignee 
were  chargeable  with  the  annuity,  and  whether  the  grantee  of  the  annuity  could 
enter  upon  the  assignee,  so  as  to  receive  the  profits,  and,  if  necessary,  to  mort- 
gage or  to  sell  the  colliery  under  the  provisions  of  the  indenture.  Upon  this 
question  the  Court  of  King's  Bench  have  decided  in  favor  of  the  defendant,  on 
the  ground  that  the  power  to  enter  and  mortgage  or  sell  was  not  made  to  depend 
upon  the  colliery  continuing  in  the  possession  of  Foster,  Bonner,  and  Gaunt, 
but  on  the  annuity  being  in  arrear,  in  whosoever  hands  the  colliery  might  be. 

We  are  obliged  to  differ  from  the  Court  of  King's  Bench  in  opinion  upon 
this  point.  The  interest  of  Foster,  Bonner,  and  Gaunt  in  the  land  mentioned 
P^^qen  in  the  breach  was,  at  the  time  of  entering  into  the  covenant  *in  question, 
^  -'  only  an  equitable  interest,  founded  on  the  agreement  with  Lord  Ash- 
burnham to  grant  a  lease  to  Gaunt,  which  lease  he,  Gaunt,  had  covenanted  to 
hold  for  the  joint  use  and  benefit,  of  Gaunt,  Bowser,  Foster,  and  Bonner,  as 
tenants  in  common.  After  the  grant  of  the  annuity,  and  the  entering  into  the 
covenant,  an  actual  lease  was  granted  by  Lord  Ashburnham  to  Foster,  Bonner, 
and  Gaunt,  thereby  converting  the  equitable  interest  into  a  legal  estate  in  the 
land  for  a  term  of  years,  which  lease  is  alleged  in  the  breach  to  have  been  as- 
signed to  Charles  Hill.  Under  these  circumstances,  it  appears  to  us  that  the 
power  of  entry,  and  of  mortgage  and  sale,  cannot  be  enforced  against  Hill,  as  to 
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iat  lands  contained  in  the  agreement  with  Lord  Adhburnham,  and  subeequentlj 
demised  by  him  to  Foster,  Bonner,  and  Oaunt;  for  the  interest  which  Hill  has 
taken  in  the  lands  by  the  assignment  to  him  of  the  lease  granted  to  Foster, 
Bonner,  and  Oaunt,  subsequently  to  the  covenant,  is  not  the  same  interest 
which  Foster,  Bonner,  and  Gaunt  had  in  those  lands  under  the  agreement.  It 
k  an  interest  newly  created  since  the  covenant.  Hill  is  not  the  assignee  of  any 
estate  in  the  lands,  to  which  the  power  of  entry  and  of  mortgage  and  sale,  con- 
tained in  the  indenture,  can  attach.  So  that,  supposing  both  the  colliery  and 
lands  to  have  been  assigned  to  Hill,  the  power  of  entry  and  mortgage  and  sale 
might  be  enforced  against  him,  so  far  as  regards  the  colliery,  but  could  not  be 
80  with  respect  to  the  land :  and,  although  Foster,  Bonner,  and  Gaunt,  might 
be  prevented  by  estoppel  from  contending  that^.the  power  of  entry,  mortgage, 
and  sale  did  not  extend  to  the  land,  sUll^such^esWpel  cannot  be  held  to  bind 
Hill,  who  comes  to  the  legal  ^st^  ^a^a^ur<)has^  by  assignment,  and  for  any- 
thing '^'that  appears  upon  Ihrerecprd,' without  being  privy  to  the  covenant  r^oAg-i 
of  Foster,  Bonner,  and  Gaunt,  by  which  the  power  was  given.  (See  *-  ^ 
the  judgment  of  Lord  Tenterden  in  the  case  of  Right  dem.  Jeffreys  v.  Backnell, 
2  B.  &  Ad.  278.)  Upon  the  whole,  therefore,  as  it  appears  upon  the  record 
that  the  land  is  essential  and  absolutely  necessary  to  the  working  of  the  collieij, 
the  power  of  entry,  and  of  mortgage  and  sale,  becomes  nugatory  if  it  is  coafioed 
to  the  colliery  and  does  not  extend  to  the  land ;  and  such,  for  the  reason  before 
given,  appears  to  be  the  case  in  consequence  of  the  assignment  to  Hill.  The 
necessary  consequence  of  this  must  be  to  prevent  the  raising  of  the  profits  of  the 
colliery,  that  is,  in  other  words,  to  impeach  the  annuity.  For  there  is  no  oe- 
cessity  to  confine  the  meaning  of  the  t«rm  '^ impeachment"  to  an  impeaching 
of  the  title  to  the  annuity;  but  anything  that  operates  as  a  ^'hindrance,  let, 
impediment,  or  obstruction"  to  the  making  of  the  profits,  out  of  which  the  an- 
nuity is  to  arise,  appears  to  us  to  amount  to  an  impeachment  thereof. 

For  these  reasons,  we  think  that  the  judgment  of  the  Court  below  must  be 
reversed,  and  that  our  judgment  must  be  given  for  the  plaintiff. 

Judgment  reversed. 
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ACCOUNTS. 
Of  overseers.    See  Overseers. 

ADMITTANCE. 

I.  Who  entitled  to,  on  disputed  title.  Copy- 
hold, I. 

II.  How  far  admittance  affected  by  imperfect 
title  of  lord.     Copyhold,  II. 

III.  Devise  of  copyhold  by  heir  before  admit- 
tancoi  effect  of.    Devise,  II. 

ADVERSE  POSSESSION. 
What  constitutes.    Ejectment,  II. 

AFFIDAVIT. 

To  hold  to  bail: 

1.  What  it  must  state.    Arrest,  III. 

2.  Bad,  how  to  be  taken  advantage  of. 
Arrest,  III. 

AGREEMENT. 

I.  How  far  written  agreement  relating  to 
interest  in  lands  may  be  waived  by  parol. 
Frauds,  Statute  of  1.  1. 

II.  Ad  valorem  stamp  on.    Stamp,  I. 

ALDERMAN. 

Election  of,  by  corporal  ion  of  London.  Custom , 
HI. 

AMENDMENT. 

Of  record. 

1.  By  introducing  other  parties  to  action. 
Practice,  XI.  1. 

2.  By  adding  new  pleadings  after  submis- 
sion  of  cause  to  arbitration.  Practice, 
XI.  2. 

3.  By  making  pleadings  conformable  to  find- 
ing of  jury.    Practice,  XI.  3. 

APOTHECARY. 

Proof  of  certificate  when  necessary.  Evidence, 
XI. 

APPEAL. 
I*  Against  order  of  removal. 


1.  What  sufficient  notice  of  grounds  of  re- 
moval.   Poor,  VII.  3.  (1.) 

2.  What  sufficient  notice  of  grounds  of  appeal. 
Poor,  VII.  2. 

3.  How  far  party  confined  to  terms  of  his  no- 
tice.    Poor,  VII.  3.  (2.) 

4.  What  will  be  presumed  in  favor  of  settle- 
ment.   Poor,  II.  1. 

II.  Against  conviction. 

Proceedings  to  be  taken  by  appellant.  Con- 
viction,  1. 

III.  Against  poor  rate. 

Division  of  parish  by  Commissioners  of  m- 
closure  how  far  questionable  at  trial  of  ap- 
peal.   Statute,  XIII. 

IV.  Notice  of,  under  local  act,  by  whom  to  be 
given.    Poor,  VII.  1. 

V.  When  Court  will  interfere  by  mandamu 
to  compel  production  of  indentures  to  be 
stamped  before  trial  of  appeal.  Mandamus^ 
L7. 

APPRENTICE. 

I.  By  what  justices  indenture,  binding  parish 
apprentice,  to  be  allowed.    Poor,  \\.  1. 

II.  Settlement  by  apprenticeship.    See  Poor, 

ARBITRATOR. 
See  Award, 

ARREST. 

I.  Privilege  from,  how  to  be  shown  on  plead- 
ings.   Pleading,  VI. 

II.  Arrest  without  Sheriffs  warrant,  its  effect. 

A  party  who  has  been  arrested  under 
color  of  a  ca.  sa.,  but  discharged  by  a  Judge's 
order,  on  the  ground  that  the  Sheriffs  officer 
had  no  warrant  at  the  time  of  the  taking,  may 
be  arrested  again  under  the  same  writ. 
Plomer  v.  Ball,  823. 

III.  Bad  affidavit  to  hold  to  bail,  how  to  be 
taken  advantage  of. 

An  affidavit  to  hold  to  bail,  in  an  action 
against  the  drawer  of  a  bill  of  exchange,  is 
bad  if  it  omit  to  state  the  amount  for  which 
the  bill  is  drawn,  and  allege  merely  that  de- 
fendant is  indebted  to  plaintiff,  in  a  sum 
named,  for  principal  moneys  due  on  a  bill  of 
exchange  drawn  by,  &c.  (adding  the  parties). 
Per  Lord  Demjcah,  C.  J. 
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Per  Curiam,  this  objection  comes  too  late, 
where  the  party  was  detained  on  a  capias 
issued  on  October  26th,  and  does  not  move 
to  be  discharged  out  of  custody  till  November 
14th,  although  no  step  has  been  taken  by 
either  party  m  the  mean  time. 

Delay  in  taking  such  an  objection  is  not 
excused  by  the  fact  that  the  party  has  been 
in  custody  ever  since. 

Semble,  per  Lord  Denman,  C.  J.,  that,  if  a 
Judge  is  applied  to  at  chambers  to  discharge 
on  account  of  irregularity  in  the  affidavit 
of  debt,  and  refuses  to  interfere,  and  an  appli> 
cation  is  afterwards  made  to  the  Court  for 
the  same  purpose,  the  motion,  in  point  of 
form,  should  be,  to  discharge  the  Judge's 
order.    Fowell  v.  Pelre,  818. 

ASSIGNMENT. 

I.  For  benefit  of  creditors,  what  good  as  against 
creditors  who  do  not  execute. 

An  assi£[nment  to  trustees  for  the  benefit 
of  all  creditors  who  may  execute  the  deed,  is 
not  valid,  as  against  creditors  who  do  not 
execute,  if  it  authorize  the  trustees  to  carry 
on  the  debtor's  trade,  and  contain  such  terms 
that  the  creditors  subscribing  would  become 
partners  in  the  business. 

The  trade  in  question  being  that  of  an  hotel- 
keeper,  it  is  no  objection  to  such  an  assign- 
ment that  the  debtor,  when  it  was  executed, 
had  not  a  license  for  retailing  exciseable 
liquors;  there  being  no  evidence  that  the 
trustees  contemplated  selling,  or  in  fact  sold, 
any  liouors  without  such  license,  and  a  li- 
cense having  been  procured  two  days  after 

■  the  execution  of  the  deed.     Owen  v.  Bodu, 

'28. 

II.  By  insolvent,   what  good  as  against  his 
official  assignee.    Intolvenl,  I. 

III.  What  will  pass  an  equitable  title.    Insol- 
vetUf  I. 

ASSUMPSIT. 

I.  Money  paid. 

Money  supplied  to  wife  to  enable  her  to 
proceed  against   husband.    Pleadings  I.  2. 

II.  Money  had  and  received. 

When  action  lies.    Pleading,  I.  2.  (2.) 

ATTESTATION. 

Proof  by  attesting  witness,  when  dispensed 
with.    Evidence,  VI.  2. 

ATTORNEY. 

I.  Examination  of,  before  admission. 

The  Court  allowed  a  person  who,  before 
Stat.  11  G.  4.  and  1  W.  4,  c.  60,  had  been 
admitted  an  attorney  of  the  Court  of  Great 
Sessions  in  Wales  having  paid  the  higher 
duty  on  his  articles  of  clerkship  under  stat. 
55  G.  3,  c.  184,  to  be  admitted  an  attorney  of 
this  Court,  after  the  passine  of  the  former 
act,  without  examination,  tnough  be  had 
never  taken  out  his  certificate,  nor  practised 
in  the  Court  of  Great  Sessions  or  elsewhere. 
Ex  parte   Williams,  140. 

II.  Right  of  admission  into  Society  of  Inn  of 
Chancery.    Mandamut,  II.,  1. 


III.  Lien  of. 

A  town  clerk  has  a  lien  on  papers  of  the 
corporation  with  respect  to  which  be  hu 
done  work  as  attorney  or  solicitor,  but  not  on 
such  as  he  holds  merely  as  town  clerk. 
Rex  v.  Sanketfr  423.  (See  remainder  of 
placitum.  Statute,  xxxt.  3.) 

ATTORNMENT. 

By  tenant,  when  it  constitutes  an  agreement 
for  a  tenancy.  Ejectment,  I. 

AUDITA   QUERELA. 

When  bail  entitled  to,  after  judgment  on  scire 
facias.    Scire  Facia*,  I.,  1.    ' 

AVOWRY. 

Amendment  of,  after  special  finding  by  jury. 
Practice,  XL,  3. 

AWARD. 

L  When  final. 

Defendant  agreed  to  ^ant,  and  plaintiff  to 
take,  a  lease  for  a  specified  term  of  premises 
belonging  to  defendant :  and  the  piinies 
covenanted  that  the  conditions  should  be 
named  by  an  arbitrator,  so  that  all  questions 
between  the  parties  might  be  determine; 
and  they  covenanted  that  all  questions  be* 
tween  them  should  be  submitted  to  the  arbi* 
trator;  that  they  would  perform  bis  award; 
and  that  either  party,  who  should  neglect 
to  perform  the  award  in  all  things,  should 
paV  500^  as  liquidated  damages. 

The  arbitrator  awarded  that  defendant 
should,  within  a  time  named,  put  the  pre* 
mises  in  good  and  tenantable  repair  to  the 
satisfaction  of  M.,  and  on  a  later  day  named 
execute  a  lease  to  the  plaintiff,  containing  a 
covenant  by  plaintiff  to  keep  in  repair,  and 
that  plaintiff  should  accept  a  lease  on  those 
terms,  and  execute  a  counterpart. 

Plaintiff  declared  in  covenant,  reciting  as 
above,  and  averring  that  defendant  bad  not 
put  the  premises  in  ^ood  and  tenantable 
repair  to  the  satisfaction  of  M.,  or  in  anf 
other  manner,  nor  executed  a  lease  on  the 
terms,  &.C.,  or  any  other  lease.  Breach, 
non<payment  of  the  500/. 

On  general  demurrer,  held  a  bad  declara- 
tion, the  award  being  bad  as  to  the  delega- 
tion to  M.,  and  that  part  not  separable  from 
the  rest  of  the  award.  Tamlin  v.  Maffor  of 
Fordtoieh,  147. 

II.  Revocation  of  submission :  to  what  cases 
Stat.  3  &.  4  W.  4,  c.  42,  s.  39,  extends. 

Stat.  3  &  4  W.  4.  c.  43,  s.  39,  which  lakes 
away  the  power  of  revoking  a  submission  to 
arbitration,  does  not  extend  to  a  reference, 
agreed  to  on  the  trial  of  an  indictment ;  bat, 
where  such  reference  has  been  made  at  nisi 
priua,  with  a  proviso  for  making  the  orders 
rule  of  Court,  either  party  may,  bj  himself 
or  attorney,  still  revoke  his  submission. 

The  Court,  however,  will  not,  upon  sock 
revocation,  make  a  rule  to  restrain  the  arbi- 
trator from  proceeding.   Bex  v.  BardeU,6\S. 

III.  When  Court  will  restrain  arbitrator  from 
proceeding  on  reference.    Ante,  II. 

IV.  Of  commissioners  of  inclosore  under  local 
ac!,  to  what  time  it  refers  in  giving  legal  sei- 
zin in  alloimeots.    Jnelosure, 
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V.  Amendment  of  pleadings  on  recommenda- 
tion of  arbitrator.    Practice^  XI.  2. 

BAIL. 

I.  Affidavit  to  hold  to  bail. 

1.  What  it  must  state.    Arrest,  III. 

2.  How  bad  affidavit  to  be  taken  advantage 
of.     Arrnt,  III. 

II.  fiail  to  BherifT,  when  exonerated.     Poit, 
III. 

III.  When  bail  above  may  render  their  princi- 
pal. 

Defendant  having  been  arrested,  and  exe- 
cuted a  bail-bond,  obtained  a  summons  for 
time  to  put  in  bail  above.  Pendine  the  sum- 
mons, but  more  than  eight  days  alter  the  ar- 
rest, he  put  in  bail,  who  were  excepted  to, 
and  did  not  appear  on  the  day  of  justification, 
whereupon  the  plaintiff,  on  that  day,  took  an 
assignment  of  the  bail-bond;  after  which,  on 
the  same  day,  the  bail  above,  whose  names 
continued  on  the  bail-piece,  rendered  the  de- 
fendant. 

Held,  that  they  might  do  so ;  and,  the 
plaintiff  having  served  a  writ  of  summons  in 
an  action  on  the  bail-bond,  the  Court  set  it 
aside. 

At  the  time  when  the  writs  were  served, 
there  had  been  no  affidavit  made  of  notice  of 
render  having  been  given,  nor  had  an  exone- 
retur  been  entered  on  the  bail-piece:  Held, 
that  these  steps  were  not  necessary  for  the 
purpose  of  exonerating  bail  to  the  sherifi', 
bail  above  having  been  put  in,  and  a  render 
made.    Roxburgh  v.  Crestwellt  829. 

IV.  Scire  Facias  against. 

1.  When  it  may  be  sued  out.    Scire  Facias, 
I.  1. 

2.  To  what  notice  bail  entitled.    Scire  Fa- 
cias, 1. 1. 

3.  Proceedings   by,    after   insufficiency   of 
notice.    Scire  Facias ^  I.  1. 

BAILMENT. 

I.  Liability  of  bailee. 
Proof  of  negligence. 

In  an  action  by  the  consignor  of  eoods 
against  the  proprietor  of  a  general  booking- 
office  for  the  transmission  of  parcels  by 
coach,  dec,  charging  negligence,  whereby 
consignor  lost  his  goods,  it  is  not  sufficient  to 
prove  that  they  never  reached  their  destina- 
tion or  were  accounted  for.  The  office- 
keeper's  duty  is  to  deliver  to  a  carrier ;  and 
aome  evidence  must  be  given,  showing  speci- 
fically a  breach  of  that  duty. 

A  tradesman,  having  made  up  goods  by 
order,  delivered  them  at  a  booking-office, 
with  the  customer's  address,  and  booked 
them,  to  be  forwarded  to  him,  not  specifying 
any  particular  conveyance,  and  no  particular 
mode  of  transmission  having  been  pointed 
out  by  the  customer.  Quaere,  whether  the 
consignor  could  maintain  an  action  against 
the  office- keeper  for  a  negligent  loss  of  the 
goods  while  under  his  charge!  GiUmrt  y. 
Dale,  543. 

II.  Contract  made  with  public  by  stage-coach 
proprietors. 

Plaintiff  sent  a  parcel,  directed  to  a  per- 
son in  London,  to  the  postmaster  of  Bradford, 
to  be  forwarded  to  Melksham.   The  postmas- 


ter received  Qd,  to  book  the  parcel,  and  sent 
it  by  a  mail-cart  to  the  King  s  Arms  Inn  at 
Melksham.  He  was  accustomed  so  to  take 
in  parcels  for  the  mail-cart.  The  innkeeper 
at  M.  booked  the  parcel  for  London,  charg- 
ing 2d.  as  '*  booking"  for  his  own  trouble, 
and  also  charging  on  the  parcel  the  demand 
far  carriage  from  Bradford,  which  he  had 
paid.  He  forwarded  the  parcel  by  a  mail- 
coach,  of  which  the  defendants  were  pro- 
prietors, to  London.  Several  coaches  used 
to  stop  at  the  King*8  Arms;  the  mail  pulled 
up  there,  but  did  not  change  horses.  The 
innkeeper  had  no  express  authority  from  the 
defendants  to  take  in  parcel)*,  and  used  his 
discretion  in  sending  them  by  mail  or  any 
other  coach.  No  regular  booking-office  was 
kept  at  the  King's  Arms.  The  parcel  was 
lost. 

Held,  first,  that,  for  the  purpose  of  taking 
in  the  above  parcel,  the  King's  Arms  was  a 
receiving- house  of  the  defendants,  within 
Stat.  11  G.  4,  and  1  W.  4,  c.  68.  Secondly, 
that  the  plaintiff  might  properly  sue  the  de- 
fendant on  a  contract  to  carry  from  Melksham 
to  London. 

The  defendants  pleaded  non  assumpsit,  and 
that  the  parcel  contained  property  within 
the  description  in  stat.  11  G.  4,  and  1  W.  4, 
c.  68,  s.  1,^bove  the  value  of  lOl.  ;  that  it 
was  not  delivered  at  a  receiving- house  of  the 
defendants,  but  to  their  servant  ;  and  that 
plaintiff  did  not,  at  the  time  of  delivering  the 
same  to  such  servant,  declare  the  value  of 
the  parcel,  nor  did  he  ever  pay  any  in- 
creased rate  of  charge  for  it.  Replication,  de 
injurii.  The  jury  found  that  the  house  was 
a  receiving- house  of  the  defendants,  and  it 
appeared  that  no  notice  was  affixed  there 
pursuant  to  sec.  2  of  the  statute.  The  de- 
fiendant,  in  moving  for  a  new  trial,  contended 
that,  independently  of  the  enactments  in 
those  sections,  the  plaintifl' could  not  recover, 
not  having  declared  the  value  of  the  parcel 
to  their  servant,  and  such  declaration  being, 
by  sect.  1,  a  condition  precedent  to  the  re- 
covery of  damages  for  loss  of  any  goods 
there  mentioned,  exceeding  10/.  in  value. 

Held  that,  on  the  third  plea,  and  the  find- 
ing of  the  jury,  this  objection  could  not  be 
maintained. 

And  that,  since  the  new  rules  of  pleading, 
Hil.  4  W.  4,  such  defence  was  not  open  on 
non  assumpsit.     Syms  v.  Chaplin,  634. 

III.  What  is  a  receiving-house  within  stat.  11 
G.  4,  and  1  W.  4,  c.  68.   Anti,  11. 

IV.  Notice  to  be  given  by  coach  proprietors  to 
limit  their  liability.    Anti,  II. 

V.  When  consignor  bound  to  declare  value  of 
goods.    Anti,  II. 

BANKRUPT. 

I.  When  entitled  to  a  meeting  of  commis- 
sioners to  obtain  his  discharge  from  custody. 

If  a  party  committed  by  a  subdivision  court 
in  bankruptcy  for  refusing  to  answer,  obtain 
a  habeas  corpus  to  be  brought  again  before 
the  court,  and  give  notice  that  he  is  ready  to 
answer,  he  is  not  entitled  to  a  meeting  for 
that  purpose,  without  paying  the  costs  of  the 
sitting.  Although  he  make  affidavit  of  his 
inability  to  pay.     In  re  Stockwin,  266. 

II.  How  far  disqualified  from  holding  office  of 
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coancillor  in  corporation.     Corporation^  Mu- 
nicipal, III. 
See  further,  Insolvent. 

BARNARD'S  INN. 

Jurisdiction  of  the  Court  of  K.  B.  over.  Man- 
damus, II.  I 

BARON  AND  FEME. 

I.  How  far  evidence  of  husband  and  wife  ad- 
/njg«"hle  to  prove  non-accesa.    Evidence,  X. 

II.  Money  supplied  to  wife  to  enable  her  to 

Eroceed  against  husband,  whether  recovera- 
le  from  husband.    Pleading,  I.  2,  (1  ) 

III.  Amendment  of  record,  oy  substituting 
husband  as  party  instead  of  wife.  Practice, 
A.1  .1. 

IV.  Discharge  of  prisoner  in  execution  on  peti- 
tion of  wife.    Execution. 

BASTARDY. 

!•  To  what  sessions  application  for  order  of 
filiation  to  be  made. 

The  sessions  made  an  order  of  filiation, 
subject  to  the  opinion  of  this  Court  on  a  case 
stating  that  the  child  was  born  on  I6th  Au- 

fust  and  became  chargeable  on  29th  Septem- 
er ;  that  the  sessions  next  after  29ih  Sep- 
tember were  held  on  I3ih  October,  that  no 
application  was  made  by  the  overseers  till 
the  January  sessions  following,  nor  any  no- 
tice served  on  the  party  charged  till  Decem- 
ber, and  that  the  sessions  considered  ihe  ap- 
plication made  in  time,  and  that  it  was  not 
necessary  for  the  officers  to  show  that  they 
had  made  diligent  inquiry  as  to  the  father  be- 
fore the  October  senions : 
^  Held  that,  on  the  case  so  stated,  the  order 
was  bad  under  stat.  4  &,  5  W.  4,  c.  76,  s.  72, 
DO  excuse  appearing  (if  any  could  be  admissi- 
ble) for  the  application  not  having  been  made 
•t  the  October  sessions.  AVx  v.  Heatk,  343. 
II.  Non-access  of  husband  and  wife,  bow 
proved.    Eridrmee,  X. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY  NOTES. 

Relative  situation  of  endorser  and  endorsee. 

Th<;  endorser  of  a  promissory  note  does  not 
stand  in  the  sitoalioa  of  maker  relatively  to 
his  endorsee. 

The  endorses  of  s  note  csnnot  declare 
against  his  endorser  as  maker,  even  where  the 
latter  has  endorsed  a  note  not  payable  or  en- 
dorsed to  him.  and  where,  eoDsrqneotly.  bis 
endoTM^  cannot  sue  the  oiigiDal  maker. 
(>v«aa«l/  V.  HtrifT,  436, 

BISHOP. 

Tower  to  admit  to  c^pyhoM  hnd  aader  see,  be- 
Kk«  cwmrmatioa.    c>psArfrf.  IL 

BIRGESS. 

FosofY  «f  Coart  to  m«oiv  name  to  baryess  Ikt 
^<w7^Ma;M«u    r#f|»r«fMii.  Mmmit^ai^  I. 

CAPIAS  AD  SATISFACIBNDrM. 

•i-'vsf*  IL 


CARRIER. 

Liability  for  loss  of  goods.    Bailment,  I.  and  IL 

CERTIFICATE. 

I.  Ofapothecary,  when  proof  Decesnry.  Eti- 
dence.  XI. 

II.  Of  Judge,  for  costs.    See  Costs,  1. 3. 

CERTIORARL 

I.  Proceedings  previous  to  application  for. 

1.  Notice  by  parish  under  st.  13  G.  2,  c.  18, 

8.  5. 

For  obtaining  a  certiorari  on  behalf  of  i 
parish,  to  remove  an  order  of  sessions,  a  no- 
tice to  the  justices,  signed  by  the  attorney 
for  the  parish,  staring  the  intention  of  tfae 
parish  to  apply  for  such  writ,  is  a  safficient 
notice  by  the  "party  or  parties  suing  forth 
the  same,"  within  stat.  13  G.  2,  c.  18.  s.  5. 

The  recognisance,  under  stat.  5  G.  2,c 
19,  s.  2,  for  prosecuting  such  appeal,  mwt 
be  entered  into  by  one  or  more  of  the  inhabi- 
tants on  behalf  of  themselves  and  ihe«ho 
parishioners,  and  also  by  sureties. 

Where  a  certiorari  had  been  allowed  on  ao 
insufficient  recognisance  (it  being  gi?en 
merely  by  two  persons  appearing  on  the  re- 
cognisance to  be  inhabitanta  of  the  parish}, 
this  Court  refused  to  quash  the  certioraii, 
but  quashed  the  allowance,  and  enlarged  the 
return  to  the  writ,  sending  the  writ  back  to 
the  sessions,  in  order  that  it  might  be  daly 
allowed,  after  the  parties  prosecuting  the  wm 
should  have  entered  into  a  proper  recogni- 
sance. Rex  V.  Abergele,  795. 
2.  Recognisance  under  stat.  13  G.  2,  c.  16, 

8.  5,  who  to  enter  into.    Ante,  I. 

II.  What  to  be  shown  on  application  for. 

A  defendant,  applying  to  remove  an  indict- 
ment from  sessions  by  certiorari,  on  accoont 
of  the  probability  that  difficult  points  of  law 
will  arise,  must  slate  in  his  affidavit  specific 
^rou  nds  on  which  legal  difficult  ies  will  occur ; 
it  is  not  sufficient  lo  show  that  the  obstruc- 
tion complained  of  by  the  indictment  oonsitu 
of  buildinffs  of  great  value,  which  hare  stood 
thirty  or  forty  years.     Rex  v.  Jomie,  M9. 

III.  1  o  remove  justices'  order  for  stoppioc 
highway,  lime  allowed  for.  ffvkftay,  u. 
l.ll-) 

IV.  Inquisition  of  jury  for  assessing  oooiposi- 
tion  under  local  act,  when  removable,  /ary, 

V.  When  party  eotiiled  to  have  writ  qoasbcd. 

A  party  indicted  at  aessions  for  obsiractiag 
a  highway  obtained  a  certiorari,  but,  vitfaotti 
informing  the  prosecutor  that  he  had  done  so, 
ipve  notice  of  trial  at  a  sabsequeol  i 


fpv  , 

The  prosecutor  attended  with  his  witoeases, 
and,  on  the  last  day  of  the  sessions,  before 
the  case  was  called  oq.  the  defeodant  lodged 
bis  certiorari.  This  Court,  nnder  all  the  or- 
cnmstances,  quashed  the  certiorari,  asd  or- 
dered a  procedendo.    Bat, 

Held,  that  this  Court  ksd  no  power  togive 
the  prosecutor  his  oosu  of  attending  at  ses- 
sions alter  the  isstting  of  the  certiorari  Ra 
▼.  i?^>^,  554. 

VI.  Certioraii  on  insufficient  recognifanrfs. 
AmtL  I.  1. 

VIL   Costs  below  alter  removal  of  viit.  JtU^, 
V. 
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CHURCH  RATE. 
See  Bate,  I.  1 ;  MandamuB,  I.  2. 

CHURCHWARDENS. 

I.  Election  of. 

1.  Poll  demandable  as  of  right.    Parish  I. 
1. 

2.  At  parish  of  Paddineton.    Parish,  I.  1, 

3.  At   parish  of  St.  Martin,  Westminster. 
Statute,  III. 

II.  Service  of  notice  upon,  under  stat.  41  G.  3. 
c.  109. 

1.  Where  parish  divided  into  districts.    Sta- 
tute, XIII. 

2.  W  here  year  of  office  has  expired.    Statute 
XIII. 

III.  Power  to  borrow  money  on  credit  of  rates. 
Rate,  1.  1. 

IV.  Mandamus  to. 

1.  To  levy  rate  to  pay  interest  of  money  bor- 
rowed, Mandamus,  I.  2. 

2.  To  elect  parish  officer.     Mandamus,  I. 
5. 

COMMON. 

Right  of  pasture  appurtenant  to  a  messuage, 
now  proved.    Evidence,  XIV. 

COMPENSATION. 

I.  Under  London  Dock  Company's  Act.  Sta* 
tute,  XL. 

II.  Under  local  turnpike  act.    Jurif,  III.  2. 

III.  Under  Thames  and  Isis  Navigation  Act. 
Statute,  XLl. 

CONCESSIT  SOLVERE. 

What  sufficient  consideration  to  support  action. 
Inferior  Court. 

CONSIDERATION. 

What  must  be  shown  on  action  of  concessit 
solvere  in  inferior  court.    Inferior  Court. 

CONSISTORY  COURT. 
When  prohibition  granted.    Prohibition. 

CONSOLIDATION  OF  INSURANCE 
CAUSES. 

When  Court  will  compel  payment  of  money 
into  Court  pending  rule  for  new  trial.  Pay- 
ment into  Court,  1. 

CONTRACT. 

Parol  waiver  of  writ  ten  contract  within  Statute 
of  Frauds,  how  far  good.  Frauds,  Statute 
of,  I. 

CONVICTION. 

I.  Power  of  justices  to  imprison. 

Under  stat.  17  G.  3,  c.  66,  as.  1,  2,  20,  22, 
two  justices  may  convict  and  sentence  to  im- 
prisonment and  hard  labor ;  and  the  party 
convicted  may  appeal  to  sessions,  giving 
notice  to  the  iustices  at  the  time  of  convic- 
tion, and  at  the  same  time  entering  into  re- 
cognisance, with  sufficient  sureties,  to  try 
the  Bppeal  and  abide  the  judgment  of  ses- 
sions; but,  if  he  do  not  at  auch  time  enter 


into  such  recognisance,  the  convicting  jus- 
tices ore  to  commit  him  till  the  sessions, 
unless  such  recognisance  be  sooner  entered 
into,  and  are  to  transmit  the  conviction  to 
the  sessions ;  and  the  sessions,  on  proof  of 
notice  of  appeal,  and  on  receiving  the  con- 
viction, are  to  hear  the  appeal ;  and,  if  the 
conviction  be  affirmed,  the  party  is  to  suffer 
the  punishment  originally  adjudged,  the  time 
of  imprisonment,  ifinflicted,  being  computed 
from  the  time  of  affirmance,  unless  the  party 
has  been  imprisoned  under  the  original  con- 
viction, in  which  case  the  time  for  which 
he  has  been  so  confined  is  to  be  included  in 
the  order  of  confirmation. 

A  party  convicted  by  two  justices,  and  sen- 
tenced to  eleven  weeks'  imprisonment  and 
hard  labor,  gave  notice  of  appeal,  and  was 
committed  fur  not  entering  into  recognisance. 
By  the  practice  of  sessions,  the  appeal  is  to 
be  entered,  and  the  order  for  hearing  it  ob- 
tained, by  the  party  disputing  the  conviction. 
The  party  not  having  entered  the  appeal,  the 
sessions  discharged  him. 

Semble,  that  the  convicting  magistrates  had 
no  longer  power  to  commit  in  execution  of  the 
conviction. 

But  held  that,  at  any  rate,  no  mandamus 
should  be  granted  to  compel  them  to  do  so. 
Rex  V.  Ttmfford,  430. 
II.  Proceedings  on  appeal  against.    Antl,  I. 

COPARCENERS. 

Remedy  by  one  of  two  coparceners  for  breach 
of  covenant  by  tenant.  Landlord  and  Tenant, 
III. 

COPYHOLD. 

I.  Who  to  be  admitted  on  disputed  title. 

Where  two  adverse  parlies  claim  title,  as 
devisees,  to  the  same  copyhold  tenement,  the 
steward  may  admit  both,  and,  proper  grounds 
beine  shown,  this  Court  will  require  him  by 
mandamus  so  to  do.  Rex  v.  Lord  of  Manor 
of  Hexham,  559. 

II.  How  far  admittance  affected  by  imperfect 
title  of  lord. 

Copyhold  property,  in  a  manor  belonging 
to  the  see  of  h\y,  was  surrendered  to  B., 
who  was  admitted  on  this  surrender,  at  a 
court  purporting  to  be  a  court  of  J.  Bishop  of 
Ely,  lord  of  the  manor.  At  the  time  of  the 
admission,  no  srant  of  the  temporalities  had 
been  made  to  J.  since  the  death  of  the  pre- 
ceding bishop ;  nor  had  J.  been  confirmed. 
Held,  that  the  admission  was  nevertheless 
good,  I  he  lord's  tiile  being  immaterial,  since 
the  admission  was  not  a  voluntary  act.  but  in 
pursuance  of  a  surrender.  Doe  dem.  Burgess 
V.  Thon^on,  532.  (See  remainder  of  pUci- 
tum.  Ejectment,  II.  2.) 

III.  Custom  as  to  person  to  take  surrender. 

A  surrender  of^copvhold  lands  in  the  manor 
of  F.  was  proved  to  have  been  taken  by  S., 
who  stated  that  he  held  the  office  of  clerk  of 
the  castle  of  F.  which  was  in  the  manor, 
by  patent  from  the  lord;  that  there  was  a 
custom  for  him  to  take  surrenders ;  that  the 
steward  also  took  them,  and  that  ho,  S.,  had 
a  concurrent  jurisdiction  with  the  steward. 
The  patent  contained  no  authority  to  that 
effect.  Held,  evidence  for  a  jury  that  S. 
was  entitled  by  custom  to  tsKe  the  sur- 
render.   Doe  dem.  SlUwsil  v.  Mellersh,  540 
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IV.  Devise  of,  without  admittance  and  surren- 
der.   Devise,  11. 

V.  To  what  devises  stat.  55  G.  3,  a.  192,  ex- 
tends.    Devite^  II. 

CORN  RENT. 
Liability  to  poor  rate.    Poor^  I.,  1.  (2.) 

CORPORATION,  MUNICIPAL. 

I.  Power  of  Court  of  K.  B.  to  restore  name  to 
burgess  list. 

On  the  revision  of  a  burgesa  list,  under 
stat.  5  &.  6  W.  4,  c.  76,  s.  18,  the  mayor  ex- 
punged a  name.  In  the  succeeding  mayor- 
alty, before  fresh  accessors  were  elected,  ap- 
plication was  made  for  a  mandamus  to  re- 
store the  name,  on  a  suggestion  that  the  ob- 
jection was  invalid. 

Held  (before  stat.  7.  W.  4,  and  1  V.  c.  73), 
that  this  Court  had  nopower  to  grant  such  a 
mandamus.  In  re  The  Mayor  of  HyikCy 
832. 

II.  Custom  of  city  of  London  as  to  election  of 
alderman,  whether  good.     Custom,  111. 

III.  Bankrupt,  how  far  disqualified  from  hold- 
ing office  of  councillor. 

An  uncertificated  bankrupt  is  not  disquali- 
fied troro  being  elected  a  councillor  for  a 
boroush.  and  holding  the  office,  under  stat.  5 
&  6  \V.  4.  c.  T6,  unless  he  became  bankrupt 
while  holding.    Bex  v.  Ckitty,  609. 

IV.  Fundsof,  for  charitable  purposes.    Statute^ 
XXXV.  3. 

V.  Quo  warranto  to  member  of  corporation  on 
grounds  adecting  whole  corporate  body.    Quo 

narrauto,  i 
VL    .Municipal    Corporation    Acts.     Statule^ 
XXXV.  and  XXXVI. 
See  further,  Towtt  Clerk. 

COSTS. 

L  Of  action. 

1.  Ol  d:tferent  isMiea. 

vl.  1  o  a  declaration  in  two  ooonts,  defen- 
dant pleaded  two  pleas  to  the  first  count,  and 
one  to  :£ie  second.  Issues  were  joined  on 
c^ne  p>a  to  the  first  count,  and  on  the  plea 
to  :.<e  seafood  count;  the  other  plea  to  the 
firs;  count  was  demurred  to.  The  plain- 
r.i  ;oo&  '.he  issues  ot  tact  to  trial,  and  a  Ter- 
d:ct  wa$  found  lor  the  plaintiff  on  the  issue 
oo  i:»e  nr»t  count,  and  damages  assessed; 
aoJ  tv^r  the  defendant  on  the  issue  on  the 
sevxv'd  <>«ud;.  Aherwirds  on  the  demurrer 
u>  :{»e  o;::er  piea  to  the  first  count  the  de- 
ier-Ji-^:  :t»d  > jJ^ment. 

He.j.  ;:ia:  t£ie  p.suitid'wms  entitled  to  all 
the  cvy^*»  v^^  i:»e  tr:ai  on  the  issue  on  which 
he  hikj  »»<veeOed.  ir.-IjJmg  (in  addition  to 
lae  jvei>.:  "i^  ^rJe»5,  «:;De$£C»,  &c. 

A-M  :."»*•  no  o^;t■o•x^a  ana^e  from  his  hav- 
i^  tre>2  t!ie  »j^«e$  :"i  tao:  before  that  in  Jaw. 
e*tvv*?a  ,v  4*  a  :^v*ix^  a?  obsmbers  had  refused 
an  ArLv.cjivt  .-'v  r:ie  Jerendant  to  order  the 
ir^(  v4  :  :te  <$:s«k^  in  tact  to  be  poetpoocd  till 
ju^:::  "V?i:  w*j  5:Tea  on  !he  demurrer.    Bird 

X'  \V  ''^re  ;wodet^oJant$  in  trespass  serer 
in  ivejKt  t^{.  ba:  piead  the  same  pleas,  all 
|^v:»ac  to  :>e  wSK<e  ar.Kvi.aadooe  sacceeds 
u-x*'»  a  .  '."te  ^<9•1le^  itie  o*r--er  upon  one  oohr. 
•v«v*fc  u^'VrTUA!*?  «•  eav.t.evl  to  his  separate 

^  oi  (He  kMifeteett  w^ach  Iw  kas  SMcecdcd, 


and  an  aliquot  part  of  the  joint  costs,  unlca 
the  Master  is  satisfied  that,  by  reaaon  of 
special  circumstances,  less  ought  to  be  al- 
lowed to  either. 

The  defendants  in  such  a  case  harinf  ap- 
peared by  separate  attorneys  and  coaosel, 
but  (he  attorneys  being  members  of  the  same 
firm,  and  the  briefs andeTidence  subsiantiallr 
the  same,  the  Master  taxed  the  costs  as  if 
the  parties  had  appeared  by  the  same  attor- 
ney. Admitted,  that  the  taxation,  in  that 
respect,  could  not  be  diaiurbed. 

A  landlord  sued  in  trespass  for  an  irregvlir 
distress,  and  obtaining  judgment  against  the 
plaintiff,  may  recover  double  costs  ander 
stat.  11  G.  2,  c.  19,s.  21,  though  he  has  pleaded 
specially.  Gnmbrdl  ▼.  Earl  of  Falmnik, 
403. 

2.  After  special  finding  endorsed  on  record 
under  stat.  3  dt  4  W.  4,  c  42,  s.  24.  5i«|. 
»!<?,  XXXI.  2,  (1.) 

3.  Under  stat.  43  Eliz.  c  6;  what  coostitotes 
an  interest  in  land. 

A  right  to  take  water  from  a  well  by  reason 
of  the  occupation  of  a  dwelling-house,  aod 
for  the  more  convenient  occupation  iheM, 
is  an  interest  in  land.  Therefore,  where 
nominal  damages  had  been  recovered  in  an 
action  for  disturbing  each  a  right  (on  an  laue 
traversing  that  the  plaintifif  was  entitled  lo 
the  use  ot  the  well  in  manner,  &c ).  and  the 
Judge  at  Nisi  Prius  certified  that  the  damages 
were  under  40t.,  it  was  held  that  the  plain- 
tiff was  entitled  to  his  full  cosis  ooder 
sUt.  43  Eliz,  e.  6,  «.  2.  Tuler  v.  Beumdt, 
377. 

4.  When  on  new  trial  defendant  suffers 
judgment  by  default.     Etidenee,  III.  aod 

5.  Defendant's  costs  under  st.  43  G.  3,  c.  16, 

8.3. 

Plaintiff  held  defendant  to  bail  for  a  debt 
sworn  to  be  20/.  2$.  \d.  The  demand  con- 
sisted of  many  items,  none  exceeding  \'2s.  in 
amount.  Defendant  pleaded,  1.  Part  pajr- 
ment.  2.  Infancy;  and  no  other  plea.  De- 
fendant traversed  the  payment,  ano  rejoined, 
to  the  second  plea,  that  the  goods  were  ne- 
cessaries. On  the  trial,  defendant  feiled  as 
to  the  plea  of  payment,  and,  the  Judge  leav- 
ing it  to  the  jury  whether  theeooda  supplied 
were  necessaries,  the  plaint iflTfaad  a  verdict 
for  10/.,  being  the  whole  of  his  claim  lor 
thoee  articles  of  which  he  had  proved  the  de- 
livery : 

Held,  that  defendant  was  entitled  to  costs 
under  stat.  43.  G.  3,  c.  46,  s.  3,  though  plain- 
tiff,  upon  the  motion,  put  in  affidavits  tosboar 
tha:  goods  had  been  supplied  to  the  whole 
amount  claimed  (which  defendant,  in  general 
terms  denied),  and  though  the  affidavits  stated 
that  plaintiffs  failure  to  prove  his  whole  de- 
mand at  the  trial  was  owine  to  a  part  of  the 
goods  having  been  deliveredby  himself.  Bal- 
lauiwne  v.  Taylor,  792. 

6.  Double  costs  under  stat.  11  G.  2,  c.  19,  s. 
21.    Jmle,  I.  1,  (2.) 

II.  Of  motion  to  enter  judgment  after  special 
finding  by  jury.    Statute,  XXXI.  2.  (1.) 

III.  Of  rule  for  new  trial.    Evidence,  IX.  2. 

IV.  Of  mandamus  under  scat.  1  W.  4,c.  21.  •. 
6.    5la/aie,  XLI. 

V.  In  Court  below  after  removal  of  proceedii^ 
by  oertionri.    Ceitaamrt,  V. 
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VI.  Of  meeting  of  commissioners  of  bankrupt, 
held  at  the  instance  of  ihe  bankrupt.  Bank- 
rupt, I. 

COVENANT. 

I.  How  far  Court  will  put  a  const raction  on 
technical  words  used  in  a  covenant.  Evi- 
dence, V. 

II.  What  amounts  to  waiver  of  forfeiture  for 
breach  of  covenant.  Landlord  and  Tenant, 
III. 

III.  How  far  one  of  two  co-parceners  can  take 
advantage  of  breach  of  covenant  by  tenant. 
Landlord  and  Tenant,  III. 

IV.  When  breach  of  covenant  sufficiently 
shown  on  pleadings.    Pleading,  VIII. 

V.  Breach  of  covenant  in  preventing  tenant 
from  laking  possession,  how  to  be  averred  in 
pleading.     Landlord  and  Tenant,  V. 

COURT. 

I.  Consistory.    See  Con$iitory  Court, 

II.  Ecclesiastical.     See  Eeele»ia$lical  Court. 

CREDITORS. 

Assignment   for   benefit    of,    what   good   as 
against  creditors  who  do  not  execute.    As- 
'    signment,  I. 

CRIMINAL  INFORMATION. 
See  Information,  Criminal. 

CROWN. 

How  far  mandamus  lies  against  officer  of  crown. 
Mandamus  II.  4. 

CUSTOM. 

I.  In  a  manor  to  surrender  lands  in  trust.  Error, 
ton*  of,  I. 

II.  As  to  taking  surrender  in  a  manor,  bow 
shown.     Copyhold,  III. 

III.  Of  city  of  London,  as  to  election  of  alder- 
man. 

A  custom  of  the  city  of  London  for  the 
Court  of  Mayor  and  Aldermen  to  examine 
and  determine  whether  or  not  a  person  elected 
alderman  of  a  ward,  and  returned  to  the  said 
court  as  such  alderman,  be,  according  to 
their  discretion  and  sound  consciences,  a  fit 
and  proper  person  and  duly  qualified,  is  a 
valid  custom. 

So  a  custom,  that,  when  the  inhabitants  of 
any  ward  shall  three  times  return  to  the  said 
court  the  same  person  to  be  alderman,  who 
shall  be  by  the  said  court,  accordine  to  the 
former  custom,  adjudged  on  such  three  re- 
turns, according  to  the  discretion  and  sound 
consciences  of  the  mayor  and  aldermen,  not 
a  fit  person  to  support  the  dignity  and  dis- 
cbarge the  duties  of  the  office,  the  mayor 
and  aldermen  may,  for  remedy  thereof,  no- 
minate, elect,  and  admit  a  fit  person,  bein^a 
freeman,  out  of  the  whole  body  of  the  citi- 
zens, to  be  alderman  of  such  ward. 

The  latter  custom  is  not  abrogated  by  slat. 
IIG.  l,c.  18,  8.  7. 

Nor  b^  the  by-law  of  the  city,  13  Ann., 
*'  for  reviving  the  ancient  manner  of  electing 
aldermen,'*  which  (after  reciting  that,  by 
the  ancient  custom  of  the  city,  when  any 
ward  became  vacant  of  an  alderman,  the  in- 


habitants of  that  ward,  having  right  to  vote, 
were  wont  to  choose  one  person  only,  being 
a  ciiizen  and  freeman,  to  be  alderman  of  the 
ward)  enacts  that,  for  reviving  that  custom, 
and  restoring  to  the  inhabitants  their  ancient 
right  of  choosing  one  person  only  to  be  their 
alderman,  there  shall  from  thenceforth,  in  all 
elections  of  aldermen  of  the  city,  at  a  ward- 
mote to  be  holden  for  that  purpose,  be  elected, 
acording  to  the  said  ancient  custom,  only 
one  able  and  sufficient  citizen  and  freeman, 
to  be  returned  to  the  Court  of  Mayor  and 
Aldermen,  which  peison  so  elected  shall  be 
by  them  admitted  and  sworn. 

On  quo  warranto  for  exercising  the  office 
of  alderman  of  London,  the  defendant  pleaded 
the  two  first-mentioned  customs,  and  that, 
M.  S.,  being  three  times  returned  by  the 
ward,  and  adjuged  unfit  by  the  mayor  and 
aldermen,  they  elected  the  defendant.  The 
relator  took  issue  upon  the  existence  of  the 
customs  and  replied  that  M.  S.  was  a  fit,  &c., 
upon  which  issue  was  joined.  The  jury  hav- 
ing found  the  customs,  the  Judge,  without 
consent  of  parlies,  discharged  the  jury  from 

tiving  a  verdict  on  the  issue  as  to  the  ntness, 
tc,  ofS. 

Held,  that  he  might  properly  do  so.  JRex  v. 
Johnson,  488. 
IV.  Local  custom  as  to  interpretation  of  tech- 
nical words  in  a  covenant,  bow  far  binding  on 
covenanting  parties.    Evidence,  V. 

CUSTOMS. 

Mandamus  to  commissioners  of,  to  deliver  up 
goods.    Mandamus,  II.  4. 

DAYS. 

Half  holidays  at  sherifTs  office,  how  counted. 
Sdre  Facias,  I.  1. 

DEMAND. 

What  amounts  to  demand  and  refusal.    JV/an- 
damus,  I.  5. 

DESCENT. 

Effect  of  partition  by  parceners  upon  the  de- 
scent.   Parcener,  I. 

DETENTION. 

Unlawful  detention,  when  it  satisfies  averment 
of  unlawful  taking.    Replevin,  1. 

DEVISE. 

I.  What  words  create  an  estate  for  life. 

1.  Testator  devised  lands  to  trustees  to 
raise  an  annuity  for  his  widow,  and  subject 
thereto  to  the  use  of  testator's  son  William, 
for  life;  remainder  lo  trustees  to  preserve, 
&.C. ;  remainders  to  the  use  of  William's 
first,  second,  and  every  other  son  succes- 
sively in  tail  male;  and,  on  failure  of  such 
issue,  then  (subject  to  a  further  annuity  for 
the  widow)  to  toe  use  of  his  grandson  J.  G., 
the  son  of  his  late  daughter  Sophia  6.,  for 
life ;  remainder  to  the  use  of  trusteea  to  pre- 
serve, &c. ;  remainders  to  the  use  of  the  first, 
second,  and  everv  other  son  of  J.  G  succes- 
sively in  tail  male  j  and,  on  failure  of  such 
issue,  to  the  use  of  trustees  m  trust  {or  the 
first,  second,  and  every  other  son  of  the  tes- 
tator's daughter  Anna  Maria  successively  in 
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remainder  (as  in  the  two  preceding  devises) 

en  ■ 


in  tail  male ;  and,  on  failure  of  such  issue,  in 
trust  for  testator's  right  heirs.  Powers  were 
given  to  William,  and  to  J.  G.,  when  in  pos- 
session, to  charge  the  estates  with  portions 
for  younger  children.  There  were  further 
bequests  to  the  testator's  widow,  and  his  said 
daughter  A.  M. 

By  a  codicil,  reciting  that,  since  the  date 
of  the  will,  testator's  son  William  had  died 
without  issue,  the  testator  ahered  his  will  as 
to  cenain  lands  not  now  in  question,  and 
charged  the  lands  devised  as  above  with  fur- 
ther annuities  to  his  wife  and  to  A.  M.  By  a 
second  and  third  codicil  he  made  his  wife 
his  executrix  and  residuary  legatee  and  gave 
a  further  legacy  to  A.  M. 

By  a  fourth  codicil  (made  sixteen  months 
after  the  date  of  the  will)  the  testator  recited 
thot  he  therebv  revoked  ''several  of  the  dis- 
positions*' by  niro  theretofore  made,  and  in- 
stead thereof  he  devised  all  his  estates  to  his 
daughter  A.  M. ;  and,  from  and  after  the  de- 
termination of  that  estate,  he  devised  the 
same  toJ.G.  **  and  kit  heirs  in  strict  entail,  as 
im  mwfaid  will  directed,^*  with  the  additional 
clause,  that  it  J.  G.  should  not  be  thirty-one 
rear?  old  when  the  estates  should  devolve  on 
bim  by  the  death  of  A.  M.,  he  should  not 
take  possession  till  he  attained  that  age,  bat 
the  rents  should  accumulate  and  be  in  the 
hands  of  trustees  for  the  benefit  of  J.  G. 
••and  his  heirs;"  *"aMd  in  failure  of  issue  of 
the  said  i.  G.**  the  testator  ordered  that  his 
estates  should  go  over  as  was  by  the  will  di- 
rected. Ai  the  date  of  the  codicil  J.  G.  was 
eleven  vesrs  old. 

Held  that,  under  the  will  and  fourth  codicil. 
J.  G.  took  a  hie  estate  only.  Graret  v, 
Hicif,  ?S. 

e.  Testator  by  his  will  directed  that  his 
d^hts.  ^c,  should  be  paid  out  of  the  rents 
a'^d  pr\>r.:s  anstng  from  his  estate ;  after 
v::vn  t>e  gave  and  bequeathed  to  C.  V,  the 
Tvn:s  and  pr\>tiu  ot  his  estate,  subject  to  C. 
V.  keep'.'^s  *tke  whole  of  the  premises  in  re- 
prr.2-ar:rif  his  liSp :  •*  Only  after  his  death,  1 
g.re  a*^  t*e^aeaih  unto  my  ihree  nieces" 
•*  a.,  '.nx:  trochoid  or  leasehold  premises  now 
re-^ed/*  Jtc.  •'  situated."  «Scc..  '*  to  and  for 
tf^T  ow-1  ose  and  parposcs.  ec;ual.  share  and 
shire  a  i^e.**  He  tnen  ove  and  bequeathed 
s^^:t^  o'*ter  freehold  and  leasehold  premises, 
a'xi  $(^;*^  plate.  Jcc. :  and  he  left  the  rest  and 
iv-*»":ier  oi  h»  prv^perty,  be  it  what  it 
B..^-   taC.  V. 

rtir.d.  tbat  a  ii>e<«  took  only  a  life  estate 
o-*cer  :^  «uK     /W  dem.  Vtmer^.  Ere^  317. 
II.  IVvs^e  «4f  cof»ybo.d  witboat  admittance  and 
au're-der. 

IVt5«.  by  a-^  heir-ai-law.  ot  copyhold  de- 
seetsced  iv>  b  aa.  is  good,  though  he  never 
w«$  adrstt^ec  or  sorrrodered.  or  paid  the 
l£n«  du^  V  the  locd  oa  the  descent  ol  a«ch 

5i;«t  ^5  G  X  e>  l!»i.  mak:af  dewea  of 
CVOT-X.S  J  ral^d  w::boa:  saurvDoer  to  the  oscs 
««  -.^  w*  .  eitecMM<(t  to  W11.S  mode  ander  the 
aV>v^  eirv^t-Tweaace*.      XW  doL  Perry  ▼. 


DISCHARGE  OIT  OF  CUSTODY. 

Api.'Jx-^:  v»  luc.  oa  b«d  aftdavit  of  hail,  when  I 
li»  he  SMiit.     arnr««.  UK 


DISTRESS. 

Warrant  of,  what  it  most  state.    Jmatiea,  VL 

1. 

EASEMENT. 

I.  Distinction  between  easement  and  pro&t  4 
prendre. 

The  privilege  of  washing  and  watering  cat- 
tle at  a  pond,  and  of  taking  and  osang  the 
water  for  culinary  and  other  domestic  pai- 
poaes,  is  not  a  profit  i  prendre,  bvt  a  Bsere 
easement. 

Such  a  right  may  be  claimed  by  leasoa  of 
the  occupation  of  an  ancient  mcoanage,  vitii- 
oot  any  limitation  as  to  the  quantity  of  water 
to  be  taken. 

Semble,  that,  sopposioff  aach  a  hgfat  to  be 
a  profit  i  prendre,  a  deciaraiion  stating  the 
plaintiff  to  be  entitled  to  it,  by  reason  6i  his 
occupation  of  an  ancient  messuage  with  the 
appurtenances,  **  for  the  more  convenient  use 
and  enjoyment  of  his  said  messuage  and  pre- 
mises, *  would  not  be  bad  on  general  de- 
murrer, for  want  of  expressly  limiting  the 
claim  to  water  taken  by  cattle  levant  and  coa- 
chant,  or  to  be  used  on  the  premiaea.  Jf«s- 
atji^v.  irosdaZe,  758. 

II.  How  right  of,  to  be  set  oat  <m  pleadings. 
Ante,  I. 

ECCLESIASTICAL  COURT. 
Prohibition  to.    See  Frok^^iiwm, 

EJECTMENT. 

I.  Right  of  entry  within  twenty  years. 

£.,  being  in  occupation  of  land,  signed  an 
instrument,  whereby  he  recited  that  be  was 
tenant  of  the  land;  that  L.  claimed  the  fee, 
and  had  entered  in  the  name  of  takiiie  pos- 
session ;  that  E.  did  thereby  attorn  to  L..  vid 
become  tenant  to  him  from  the  preceding 
Michaelmas  for  such  part  as  was  in  his  occu- 
pation, at  the  rent  ander  which  E.  now  oc> 
cupied,  and  that  he  had  that  day  paid  L.  a 
shilling  in  part  of  his  rent :  Held,  that  this 
was  an  attornment,  bat  not  an  agreement  re- 
quiring a  stamp,  though  no  title  was  shown 
aliunde  in  L. 

Held  also,  that  it  was  evidence  of  L/s 
oiwnership,  at  the  time  of  the  attomment 
against  fatare  oocopiers,  though  aach  occa> 
piers  did  not  claim  through  E. 

The  land  was  copyhold.  After  the  attorn- 
ment, L.  was  not  admitted,  nor  did  he  re- 
ceive rent,  or  occopj,  or  in  any  way  interfere 
with  the  land,  the  iee  in  which  was  several 
limes  sold,  with  proper  formalities  in  the 
copyhold  eoon,  within  the  twenty  years  fol- 
lowing. Held  that  L.  (before  sut.  3  &  4  W. 
4.  c  ^  was  abeolately  barred  from  bring- 
ing ejectment  at  the  end  of  twenty  years, 
though  E.  continaed  in  occopatioo  tili  within 
twenty  yean  of  the  eiectment  being  brought. 
Dme  demu  Lhuef  ▼.  Edwmrda,  95. 
U.  Adverse  poaseasion  vrithin  aiat.  3  dt  4  W. 
4,  c.  27,  a.  15. 

I.  D.  mortgaged  land  in  fee  to  J.,  sabject 
to  a  proviso  of  cesser  upon  payment  of  the 
money  aecured  upon  a  day  more  than  twenty 
years  befote  the  passing  of  stat.  3  &  4  W.  4, 
c.i7.  Within  twenty  yeais  docethe  iiaiwiug 
af  the  staiate,  D.  a^Bowledba%e  that  the 
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mortgage-money  was  unpaid.  On  ejectment 
brought  by  the  heir  of  J.  within  nve  years 
after  the  passing  of  the  statute,  the  jury  Sound 
that  the  mortgage-money  was  unpaid .  Held, 
that  the  ejectment  was  not  barred  by  sect. 
2,  D.'s  possession  not  being  adverse  at  the 
time  of  passine  the  statute,  and  therefore  the 
lessor  of  the  plaintiff  havinsr,  by  sect.  15,  five 
years  from  that  time  to  bring  the  action, 
though  no  proof  was  given  that  he  had  ever 
been  in  possession,  or  received  rent  or  inte- 
rest.    Doe  dem,  Jonea  v.  William$,  291. 

2.  W.  being  owner  in  fee  of  certain  lands. 
I.  occupied  them  for  twenty  vears,  and  until 
his  own  death,  which  was  before  W.*s  death, 
After  I.*s  death,  his  widow,  and  afterwards 
the  defendant,  who  was  eldest  son  of  I.,  held 
on,  till  and  after  the  death  of  W.,  and  until 
ejectment  was  brought  by  W.'s  devisee, 
within  five  years  of  the  passing  of  stat.  3  &  4 
W.  4,  c.  27.  The  jury  found  that  the  pos- 
session  was  not  adverse  to  W. :  Held,  that 
the  lessor  of  the  plaintiff  was  not  barred  by 
se^ts.  2  and  7,  but  had  five  years  from  the 
passing  of  the  statute,  under  sect.  15 ;  and 
that  the  defendant  could  not  resist  the  action 
on  the  ground  that,  having  had  no  notice,  he 
aiill  continued  tenant  at  will.  Doe  dem.  Bur- 
gesB  V.  Thompson,  533.  (See  remainder  of 
placitum.  Copyhold,  II.} 


ELECTION. 
Poll  at  elect  ion  ofparish  officers,  when  demand- 


'011  at  eiectionoiparisnomceri 
able  of  right.    Pariah,  I.  1. 


ENTRY. 

What  constitutes  entry  and  expulsion.    Land- 
lord  and  Tenant,  V. 


ERROR.  WRIT  OF. 

L  When  it  lies. 

On  a  feiened  issue  directed  by  the  Court 
of  King's  Bench  to  try  the  existence  of  cer- 
tain customs,  the  plaintiff  had  a  verdict,  sub- 
ject to  the  opinion  of  the  Court  on  a  special 
ease,  the  question  beinjg,  whether  the  cus- 
toms, as  stated  in  the  declaration,  had  been 
sufficiently  proved  at  the  trial.  The  Court 
having  given  judgment  for  the  plaintiff,  error 
was  brought  in  the  Exchequer  Chamber,  on 
the  ground  that  the  customs,  as  stated  in  the 
declaration,  were  not  legal  customs.  The 
Court  of  Exchequer  Chamber* a uashed  the 
writ,  on  the  ground  that  error  did  not  lie  on  a 
feigned  issue. 

Zjumre,  by  the  Court  of  K.  B.,  whether 
the  Exchequer  Chamber  hod  power  to  ouash 
a  writ  of  error  returnable  in  the  latter 
Court: 

Held,  in  K.  B.,  that,  on  sci.  fa.  to  revive  a 
judgment  against  an  execuior,  it  is  not  a  good 
plea  that  a  writ  of  error  is  depending  on  the 
judgment. 

Agreed,  in  K.  B.,  that  there  may  be  an 
immemorial  custom  in  a  manor  to  surrender 
lands  in  trust.    Snook  v.  Maitoek,  239. 

II.  Whether  it  may  be  pleaded  to  scire  facias 
to  revive  a  judgment.    Anti,  I. 

III.  Power  of  Court  of  Error  to  quash  writ. 
Anth,  I. 
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ESTATE. 

I.  For  life ;  what  words  create,    Devise,  I. 

II.  Settlement  by.    Poor,  IV. 

ESTOPPEL. 

When  party  not  allowed  to  deny  execution  of 
deed  not  produced.    Evidence,  VI.  2. 

EVICTION. 

What   constitutes   an   entry   and   expulsion. 
Landlord  and  Tenant,  V. 

EVIDENCE. 

I.  Admissions. 

Payment  into  Court,  what  it  admits.    Plead- 
ing, IV.  6,  ID. 

II.  Attestation. 

When  proof  by  attesting  witness  dispensed 
with.    Po.f,VL2. 

III.  Declarations. 

Declarations  subsequently  made  to  explain 
intention  of  previous  transaction. 
In  assumpsit  by  the  assignee  of  an  insol- 
vent debtor,  for  money  due  to  the  insolvent 
debtor  before  his  pelitionine,  defendant 
pleaded  that  the  insolvent,  before  he  peti- 
tioned, and  more  than  three  months  before 
the  commencement  of  his  imprisonment,  as- 
signed his  debts  and  effects  to  W.,  in  trust 
for  creditors,  and  made  W.  his  attorney ; 
that  W.  demanded  the  debt  of  defendant ; 
that  defendant  paid  him  ;  and  that  the  insol- 
vent did  not  execute  the  indenture  with  intent 
to  petition.  Replication,  that  the  indenture 
was  executed  by  the  insolvent,  being  then 
in  insolvent  circumstances,  voluntarily,  and 
within  three  months  before  the  commence- 
ment of  his  imprisonment,  and  with  intent  to 
petit  ion.  Rejoinder,  traversing  the  intention 
only. 

Held,  that  the  plaintiff  could  not  give  in 
evidence,  in  support  of  this  issue,  the  con- 
tents of  the  schedule  delivered  by  the  insol- 
vent to  the  Insolvent  Debtors'  Court,  more 
than  four  months  after  the  execution  of  the 
indenture. 

.  The  verdict  having  been  for  plaintiff,  and 
a  new  trial  having  been  granted  on  account  of 
the  admission  of  such  evidence,  plaintiff  gave 
fresh  notice  of  trial,  whereupon  defendant 
withdrew  his  pleas,  and  suffered  judgment 
by  default ;  and  a  writ  of  inquiry  was  exe- 
cuted :  Held,  that  plaintiff  was  not  entitled 
to  his  costs  of  the  first  trial.  Peacock  v. 
Harris,  449. 

IV.  Estoppel. 

When  party  not  allowed  to  deny  execution  of 
deed  not  produced.    Post,  VI.  2. 

V.  Parol  evidence  to  explain  written  docu- 
ments. 

Meaning  of  technical  words  in  a  covenant. 

Lessees  of  a  coal  mine  covenanted  with 
the  lessors  that  they  would,  by  a  certain  time, 

Set  all  the  demiaed  coal  in  the  township  of 
I. "  not  deeper  than  or  below  the  level  oP^  the 
bottom  of  the  A.  mine  under  a  certain  point  at 
the  sur&ce.  In  an  action  for  breach  of  the 
covenant,  a  question  arose  whether  "  level*' 
was  used  in  the  ordinary  sense,  of  a  horisontal 
plane,  or  in  a  peculiar  aenae,  having  reference 
to  the  drainage :  Held,  that  evidence  was  ad- 
missible to  show  the  understanding  of  the 
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term  "level/'  used  u  in  the  above  lease, 
among  coal*  miners. 

It  was  referred  to  an  orbitrator  to  receive 
evidence  aa  to  the  meaning  of  the  covenant, 
according  to  the  custom  and  understanding 
of  miners,  and  to  state  a  case  for  the  opinion 
of  the  Court.  He  found  that  the  mine  was 
situated  within  an  extensive  coal-mining  dis- 
trict in  the  county  of  Lancaster:  and  that, 
"  according  to  the  custom  and  understanding 
of  miners  tnroughout  that  district,*'  the  terms 
*•  level,"  "deeper  than,**  and  ** below,'* sig- 
nified, Slc.  ;  stating  the  construction  of  the 
terms,  which  was  in  favor  of  the  defendant. 
It  did  not  appear  as  to  aome  of  the  parties  to 
the  lease,  that  they  resided  within  the  district, 
and  they  were  named,  in  the  lease,  as  of 
other  places. 

Hddj  that  the  existence  of  the  custom 
stated,  in  the  district  wherein  the  mine  lay, 
did  not  raise  a  conclusion  of  law  that  the 
covenanting  parties  used  the  terms  according 
to  such  custom,  but  was  onlv  evidence  from 
which  a  jury  might  draw  that  conclusion ; 
and  that  ttie  Court  could  not  give  judgment 
for  the  defendant. 

Sembie,  that  they  might  have  done  so,  if 

the  arbitrator  had  found  the  custom  of  miners 

without  limitation  as  to  a  district.    Clayton 

▼.  G region,  302. 

VI.  Secondary  evidence  of  written  documents. 

1.  What  will  let  in.    Fost,  2. 

2.  What  admitted. 

(I).  In  an  ejectment  tried  at  Liverpool, 
notice  to  produce  a  deed  of  feoffment  was 
given  to  the  defendant  on  the  commission  day 
of  the  assiies,  and  the  trial  took  place  four- 
teen days  after.  The  Judge  at  Nisi  Prius 
having  held  this  to  be  sufficient  notice  to  let 
in  secondary  evidence,  the  Court  refused  to 
disturb  the  ruling. 

C2>.  held,  that  an  abstract,  which  had 
been  compared  with  the  deed  of  feoffment, 
was  good  secondary  evidence  of  the  contents, 
no  proof  being  given  on  either  side  of  the  ex- 
istence of  any  copy  of  the  deed.  Qauerr, 
whether,  if  the  existence  of  such  a  copy  had 
been  proved,  the  abstract  would  have  been 
evidence! 

(3).  It  appeared,  by  the  abstract,  that  the 
deed  of  feoffment  purported  to  be  executed  by 
the  parties :  and  it  was  proved  that  one  H. 
had,  af'ter  the  date  of  the  feoffment,  been  in 
possession  of  the  premises,  and  of  the  deed ; 
that  he  had  conveyed  (in  what  way  it  did  not 
appear)  to  defendant,  and,  at  the  time  of  the 
conveyance,  had  handed  over  the  feoffment 
ID  the'defendani,  and  that  the  feoffment  was 
comprehended  in  the  abstract  of  title  then 
made,  which  was  the  abstract  produced  at 
the  trial.  The  witness,  who  proved  aa 
above,  stated  also  that  there  were  attesting 
witnesses  to  the  feoffment,  and  that  a  memo- 
randum of  livery  of  seizin  was  endorsed  upon 
it,  and  witnened.  Held,  that,  as  against 
the  defendant,  there  was  proof  of  the  due 
execution  of  the  deed,  and  that  it  was  un- 
necessary to  call  an  attesting  witness,  or 
prove  livery  of  seiiio. 

(4).  In  ejectment  on  the  several  demises 
of  A.  and  B..  proof  bavinff  been  offered  in 
aupport  of  both  A.'sand  B.^s  title,  defendant 
tendered  evidence  after  the  close  of  plain- 
tilTs  case,  which  was  admissible  only  as 
againai  fi.'a  title:  Htld,  that  the  plaintiff 


might,  at  that  ata^e,  abandon  the  demise  of 
B.,  and  that  on  his  doing  so,  the  evidence 
was  inadmissible  as  asainst  A.*s  title.  Doe 
dem,  RowlandaoH  v.  W'ainwright,  520. 

VII.  Writing  to  refresh  memory. 
Agreement  invalid  under  Statute  of  Fraads. 

Landlord  and  Tenant,  VI. 

VIII.  Handwriting. 

Proof  by  comparison  with  other  writing, 
how  far  allowed.    Handwriting. 

IX.  Presumptions. 

1.  Of  notice  previous  to  binding  parish  ap- 
prentice, on  appeal  against  order  of  re- 
moval.   Poor,  II.  1. 

2.  What  may  be  presumed  at  variance  with 
an  immemorial  custom. 

In  case,  by  the  lord  of  a  manor,  for  distur- 
bance of  a  market,  if  the  lord  prove  a  msr- 
ket  immemorially  holden  in  certain  placci 
within  the  manor,  it  is  not  a  necessary  legal 
inference  (no  grant  being  produced)  that  the 
market  was  granted  to  be  holden  in  those 
places  only ;  but  a  jury  may  presumej  from 
circumstances,  that  the  market  was  granted 
to  be  holden  in  any  convenient  place  withto 
the  manor. 

Plaintiff  obtained  a  verdict,  and  a  new 
trial  was  granted  on  account  of  the  admis- 
sion of  improper  evidence.  Plaintiff  drew 
up  the  rule  for  the  new  trial,  and  aervi^  it 
on  defendant,  who  informed  plaintiff  that  he 
would  not  avail  himself  of  the  rule. 

The  Court  ordered  that  the  postern  should 
be  delirered  to  plaintiff,  and  that  he  should 
have  his  costs  of  the  trial. 

But  the  Court  allowed  neither  party  the 
costs  of  the  rule  for  a  new  trial,  or  of  the 
rule  for  giving  the  poatea  and  costs  to  the 
plaintiff.     DeMutzen  r.  ZJoyd,  456, 

3.  Division  of  parish  by  commissioners  of 
inclosure,  how  far  questionable  <m  trial  of 
appeal  against  poor-rate.    Statute,  XIU. 

X.  Husband  and  wife. 
Proof  of  non-access. 

Neither  husband  nor  wife  can  be  examined 
for  the  purpose  of  proving  non-access  doling 
marriage. 

Nor  can  either  be  examined  as  to  any 
collateral  fact,  for  the  pnrpoae  of  proving 
non-access.  As,  that  the  husband,  at  a  par- 
ticular time,  lived  at  a  distance  from  his  wife, 
and  cohabited  with  another  woman.  lUx  t. 
Sonrton,  180. 

XI.  Certificate  of  apothecary,  when  neeemmrj 
to  be  proved. 

In  an  action  brought  since  the  rules  of 
Hil.  4  W.  4,  for  medicines  fumiahed,  and 
work  done,  by  plaintiff,  as  an  apothecary, 
the  plaintiff  is  liable  to  be  nonsuited  under 
Btat.  55  G.  3,  c.  194,  s.  21,  if  he  fail  to  prove 
his  certificate,  or  that  he  was  in  practice 
before  August  5th,  1815,  although  the  de- 
fondant  has  pleaded  only  non-assumpait. 

Or  although  the  defendant  haa  pleatded 
tin  debt),  as  to  part,  that  he  never  waa  in- 
debted, and,  as  to  the  residue,  a  tender. 
Shearwood  v.  Hay,  383. 

XII.  Custom  as   to  taking  surrendera  ia  a 
manor,  how  ahown.    CapfMd,  III. 

XIII.  What  proof  of  negligence  will  make 
bailee  liable.    Bailment,  I. 

XIV.  Evidence  of  right  of  pasture  appurte- 
nant to  a  messuage. 

In  replevin  for  sheep,  the  defendants  made 
cogniiance,  as  bailiffs  <xf  the  tenant  of  a  i 
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suage  and  landa  called  B.,  that  the  said  te- 
nant, and  all  those  whose  estate,  &c.,  occu- 
piers of  B.,  had  the  sole  and  exdusive  right 
of  pasture  and  feeding  of  eheep  on  L.  the 
locus  in  (|uo,  as  to  the  said  messuage,  &c., 
appertaining  ;  and  that  the  plaintifl%  sheep 
were  damage-feasant.  By  another  cogniz- 
ance they  alleged  a  right  of  common  over  L. 
as  appurtenant  to  B.  The  pleas  in  part  de- 
nied the  above  rights,  and  alleged  that  the 
plaintiffhad  right  of  common  over  L.,  appur- 
tenant to  his  messuage,  &c.,  called  T.  Issues 
were  joined  as  to  the  several  rights. 

At  the  trial  it  appeared  that  L.  was  a 
mountain  sheepwalk,  upon  which  no  act  of 
ownership  had  been  exercised  but  the  feed- 
ing of  sheep.  The  defendants  abandoned 
their  alleged  right  of  common ;  and  upon  the 
issue  as  to  the  exclusive  pasturaee,  the  jury 
(having  had  their  attention  called  to  the 
difference  between  a  mere  privilege  and  the 
right  of  soil)  found  a  verdict  for  the  defen- 
dants, and  '*  that  L.  was  part  of  the  farm  of 
B. ;"  finding  also,  as  to  the  remaining  issue, 
that  the  plamtiflf  had  no  right  of  common  in 
respect  of  T. 

<Jn  motion  to  enter  a  verdict  for  the  plain- 
tiff^ or  for  a  new  trial,  or  judgment  for  the 
plaintiff,  non  obstante  veredicto  on  the  issue 
as  to  the  exclusive  right  of  pasture,  the  Court 
held  that,  upon  the  evidence  and  finding, 
the  cognizance  could  not  be  sustained;  and 
they  granted  a  new  trial.  Jones  v.  Richard^ 
413. 

XV.  How  far  Court  will  compel  a  party  to 
furnish  evidence  against  himself. 

The  Court  wilfnot  orders  town  clerk, 
against  whom  a  criminal  information  has  been 
filed  for  misconduct  in  his  office,  relating  to 
an  election  of  councillors  of  the  borough,  to 
produce  the  election  papers  which  are  m  his 
official  custody,  in  order  that  they  may  be 
impounded,  to  be  forthcoming  at  tne  trial  as 
evidence  against  him ;  though  it  is  suggested 
that  the  six  months,  during  which  the  clerk 
is  required  to  keep  the  papers  (by  stat.  b  & 
6  G.  4,  c.  76,  s.  35),  will  expire  before  the 
trial.    Rex  v.  Nieholetts,  376. 

XVI.  Evidence  how  applicable  to  the  record 

1.  How  far  party  by  abandoning  an  issue 
may  shut  out  evidence  admissible  only  as 
to  that  issue.  Ante^  VI.  2. 

2.  What  satisfies  allegation  on  pleadings  of 
an  entry  and  expulsion.  Landlord  and 
Tenant,  V. 

3.  In  particular  actions. 
(1.)  Assumpsit. 

Action  by  apothecary,  when  proof  of  cer- 
tificate necessary.    Ante,  XI. 

(2.)  Concessit  solvere. 

What  consideration  must  be  shown.  In- 
ferior Court, 

(3.)  Debt. 

What  may  be  given  in  evidence  on  pay- 
ment into  Court  and  plea  of  non-indebitatus 
as  to  any  further  sum.    Pleading,  IV.  6,  (I), 

EXECUTION. 
Discharge  of  prisoner  on  petition  of  wife. 

A  person  having  been  in  prison  twelve 
montns  in  execution  on  a  judgpent  for  a 
debt  not  exceeding  201,  exclusive  of  costs, 
waa  disordered  in  mind,  and  unable  to  trans- 
act business.  His  wife  gave  notice  to  the 
plaint  ifi*  that  she  should  apply  to  the  Court 


for  his  discharge  under  stat.  48  G.  3,  c.  123 : 
and  she  applied  accordingly. 

Notices  had  been  given  by  the  plaintiff  for 
the  purpose  of  bringing  up  the  defendant 
under  the  compulsory  clause,  38  G.  2,  c. 
28,  s.  16 ;  but  no  account  had  been  obtained 
from  biro. 

Held,  that  the  Court  might  act  upon  the 
wife's  application,  and  discharge  the  prisoner. 
Clay  V.  Bowler,  400. 

EXONERETUR. 

Neglect  to  enter  exoneretur  on  bail-piece,  its 
eflect.    BaU,  III. 

EXPULSION. 

What  constitutes  entry  and  expulsion.     Land- 
lord and  Tenant,  V. 

FILIATION. 

Application  for  order,  to  what  sessions  to  be 
made.    Bastardy,  I. 

FORFEITURE. 

For  breach  of  covenant ;   what  amounts  to  a 
waiver.    Landlord  and  Tenant,  II. 

FRAUDS,  STATUTE  OF. 

I.  How  far  written  agreement  may  be  waived 
by  parol. 

1.  In  assumpsit,  the  first  count  recited  an 
agreement  that  plaintiff  should  grant,  and  de- 
fendant take,  a  lease  of  lands;  and  that  all 
straw,  &c.,  which  should  be  on  the  lands 
when  possession  was  eiven  up  to  the  defen- 
dam,  should  be  valued  to  plaintiff  by  persons 
named  respectively  by  plaintiff  and  defen- 
dant, and  tne  amount  paid  to  plaintiff  by  de- 
fendant: that,  on  the  execution  of  the  lease, 
defendant  should  accept  it,  and  execute  a 
counterpart ;  and  that  either  party,  making 
default  in  performance,  shoulci  forfeit  3002.  : 
mutual  promises  to  perform  the  agreement : 
that  defendant  entered  under  the  agreement, 
and  took  possession  of  the  straw,  d&c. ;  that 
afterwards  defendant  proposed  that  the  straw, 
dLC,  should  be  valued  Jo  plaintiff  by  D.,  on 
the  respective  behalves  of  plaintiff  and  de- 
fendant; that  plaintiff  assented:  that  the 
straw,  &c.,  was  valued  to  plaintiff  by  D.;  that 
plaintifi' was  ready  to  grant  the  lease  accord- 
ing to  the  agreement,  but  defendant  did  not 
pay  the  amount  of  the  valuation.  Second 
count  for  goods  bargained  and  sold,  and 
taken  by  the  defendant  under  such  bargain 
and  sale. 

Flea  to  the  first  count,  that  the  first  wee- 
ment  was  in  writing,  signed  by  plaintiff  and 
defendant ;  and  the  proposal  and  assent  that 
D.  should  value,  only  verbal.  To  the  second 
count,  that  the  goods  consisted  of  straw,  &c., 
which  were  bargained  and  sold  under  a  writ- 
ten agreement  between  plaintiff  and  defen- 
dant, according  to  which  they  were  to  be 
valued  by  persons  chosen  respectively  bv 
plaintiff  and  defendant ;  and  that  no  such 
valuation  had  been  made,  but  only  a  valua- 
tion by  D.:  that  defendant  was  ready,  and 
had  proposed,  that  they  should  be  valued  as 
in  the  agreement ;  but  plaintiff  refused. 

Replication,  1.  to  the  plea  to  the  first  count, 
that  by  the  proposal  ana  assent,  and  the  va- 
luation accordingly  made,  plaintiff  and  defen- 
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dant  respectively  waived  performance  of  eo 
much  of  the  agreement  as  related  to  the 
valuation  and  eubstituted  the  valuation  by 
D. :  2,  to  the  plea  to  the  second  count,  that 
the  straw,  &.c.,  was  bargained  and  sold  under 
the  agreement  in  the  first  count  mentioned ; 
that  afterwards  defendant  proposed,  &c.  (as 
in  first  count),  and  plaimin  assented,  and  D. 
valued  accordingly;  by  means  of  which 
plaintif!  and  defendant  waived,  &c.  (as  in 
the  replication  to  the  plea  to  the  first  count). 

Rejoinder,  to  replication  1,  that  the  waiver 
and  substitution  were  by  word  of  mouth  only. 
To  replication  2,  that  the  proposal  and  assent 
were  by  word  of  mouth  only. 

On  general  deniurrer  to  the  rejoinder; 
Hddt  tnat  the  original  was  an  entire  agree- 
ment relating  to  an  interest  in  lands,  and 
necessarily  in  writing ;  that,  even  if  the  par- 
ties could  waive  the  whole  verbally,  they 
appeared  by  the  record  not  to  have  done  so; 
and  that  a  part  of  it  could  not  be  verbally 
waived,  even  supposing  that  part  to  have  been, 
if  standing  by  itself,  an  agreement  not  re- 
quired to  be  in  writing. 

2.  The  plea  commenced  by  a  general  alle- 
gation that  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against 
defendant;  then  followed  matter  expressly 
confined  to  "  the  first  count,"  with  a  verifica- 
tion and  prayer  of  judgment  whether  the 
plaintiff  ought  to  have  or  maintain  "  his  afore- 
said action  thereof."  The  record  then  went 
on  thus :  '*  And  as  to  the  second  count,"  dec, 
with  matter  ezpressljr  confined  to  "  the  se- 
cond count,"  and  verification  and  prayer  of 
judgment,  as  before : 

Heldt  that  the  first  part  was  a  plea  pleaded 
to  the  first  count  only,  though  informally, 
and  was  good  on  demurrer  to  the  rejoinder. 
Harvey  v.  Grahkam,  61. 
II.  What  tenancy  created  by  entry  of  tenant 
after  agreement  void  by  Statute  of  Frauds. 
Landlord  and  Tenant,  Vl. 

GENERAL  ISSUE. 

What  amounts  to,  in  assumpsit.    Pleading, 
IV.  5,  (I.)  *^  ^ 


GUARDIAN. 


See  Infant, 

HABEAS  CORPUS. 

I.  How  far  Court  will  interfere  by  habeas  cor- 
pus during  proceedings  in  Court  of  Chancery. 
Infant,  I. 

II.  When  Court  will  direct  meeting  of  com- 
missioners to  discharge  bankrupt  from  cus- 
tody.   Bankrupt,  I. 

HANDWRITING. 

Proof  of,  by  comparison  with  other  writings. 

1.  On  a  question  as  to  the  genuineness 
of  handwriting,  a  jury  may  compare  the  do- 
cument with  authentic  writmgs  of  the  party 
to  whom  it  is  ascribed,  if  such  writings  are 
in  evidence  for  other  purposes  of  the  cause  ; 
but  not  else.  Doe  dan.  Perry  v.  Newton, 
514. 

2.  Defendant  in  ejectment  produced  a  will, 
and,  on  one  day  of  the  trial  (which  lasted 
several  days),  called  an  attesting  witness, 
who  swore  that  the  attestation  was  his.    On 


his  cross-examination,  two  aig;natQres  to  de- 
position respecting  the  same  will  in  an  tctk- 
siastical  coun,  and  several  other  signatarei, 
were  shown  to  him  (none  of  these  being 
in  evidence  for  any  other  purpose  of  the 
cause),  and  he  stated  that  he  believed  them 
to  be  his.  On  the  following  day.  the  plain- 
tiff tendered  a  witness  to  prove  the  attet'.a- 
tion  not  to  be  genuine.  Tne  witness  was  an 
inspector  at  the  Bank  of  England,  and  had  no 
knowledge  of  the  handwriting  of  the  supposed 
attesting  witness,  except  from  having,  pre- 
viously to  the  trial  ana  again  between  the 
two  days,  examined  the  signatures  admitted 
by  the  attesting  witness,  which  admisiion 
he  had  heard  made  in  Court. 

Per  Lord  Denman,  C.  J., and  Willuxs,  J. 
Such  evidence  was  receivable. 

Per  Pattesor  and  CoLSBmai,  Js.  It 
was  not.  Doe  dem.  Mudd  v.  Snekermrt, 
703. 

HIGHWAY. 

I.  Indictment  for  non-repair.  Requiiites  of 
plea  by  parishioners  showing  nability  in 
smaller  district. 

Indictment,  alleging  that  a  public  highway 
within  a  parish  is  out  of  repair,  aod  that  ibe 
parish  ou^ht  to  repair  it.  Plea,  that  the 
highway  lies  in  a  township  within  the  paiish; 
that  the  inhabitanu  of  the  township  hare 
been  accustomed,  aod  ought,  to  repair  all 
public  highways  within  it  w&idl  otkerriu 
would  he  repairable  by  the  parish  ai  kr^^; 
that  the  parishioners  never  have  repaired 
the  said  highway;  and  that,  by  reason  of 
the  premises,  the  township  ouent  to  repair, 
and  the  parish  ought  not  to  be  <»Brged.  Re- 
plication, traversing  the  custom  fortbe town- 
ship to  repair  all  public  highways  within  it 
which  would  otherwise,  &c.  Verdict  for  de- 
fendants. 

Judgment  arrested,  because  the  plea  did 
not  aver  that  the  highway  was  one  which, 
but  for  the  custom,  would  be  repairable  by 
the  parish  at  large,  and  so  did  not  show  wha: 
part^  other  than  the  defendants  was  liable  to 
repair. 

Judgment  for  the  crown  non  obataote 
veredicto,  refused.  Bex  v.  EoMtriMgtei, 
765. 

II.  Order  for  stopping  and  diverting. 
1.  What  it  may  state. 

(1.)  Under  the  Highway  Act,  13  G.  3,e- 
78,  s.  19,  the  justices  m  special  sessions  coold 
not,  bv  one  and  the  same  order,  direct 
that  a  highway  should  be  diverted,  and  thai 
the  old  way  should  be  stopped.  Nor  was 
any  alteration  made  in  this  respect  bystat. 
55G.3,c.68.  (Seestat.5&6W.4,c50, 
8.  1,  and  seels.  82  to  91.) 

Under  stat.  13  G.  2,  c.  18.  s.  5,  a  ceriiorin 
to  remove  an  order  for  stopping  a  highway 
may  be  applied  for  within  six  calendar  months 
after  such  order  has  been  confirmed  at  ses- 
sions, though  more  than  six  calendar  monibs 
have  elapsed  since  the  older  wu  made.  Hex 
V.  Justices  of  Middlesex,  626. 

(2.).An  order  of  justices  for  stopping  an  on- 
necessary  highway,  under  stat  55  G.  3,  c.  6^, 
s.  2,  is  bad  if  it  stop  up  half  the  breadth 
of  a  highway,  leaving  the  rest  open ;  althoogh 
the  other  half  be  not  within  their  dirwoo. 

Quesre,  whether  the  justices  of  the  two 
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divisions  could,  by  orders  made  concurrently, 
stop  both  sides. 

Justices  cannot  stop  several  highways  by 
one  order,  except  so  far  as  they  are  autho- 
rized by  Stat.  5  &  6  W.  4,  c.  50,  s.  86. 

Seinble(by  Lord  Denman,  C.  J.,  and  Cole- 
KTDOE,  J.)  that,  if  an  order  has  been  properly 
inade  and  enrolled  for  stopping  a  highway, 
it  is  not  necessary,  to  make  such  order  com- 
pletely effectual,  that  an  actual  stoppage 
should  have  taken  place. 

Held,  by  Lord  Denman.  C.  J.,  and  Wil- 
j^iAMS,  J.,  that,  if  an  order  for  stopping  a  high- 
way, under  stat.  55  G.  3,  c.  66,  begins 
'*  We,'*  &c., "  having  upon  view  found,  and 
ii  appeared  to  um,**  that  a  certain  highway, 
&c.,  is  necessary,  the  recital  does^not  imply 
that  the  justices  acted  upon  any  other  in- 
ibrmation  than  their  own  view,  and  is  well 
enough.  J7«r  v.  Inhabitants  of  MUvertoUt 
841. 
*2.  Where  highway  in  different  jurisdictions. 

^fit^,  IL  1,(2.) 

3.  Stopping  several  highways  by  one  order. 
Antl,  II.  1,  (2.) 

4.  Whether  actual  stoppage  necessary  to 
make  order  effectual.    Anti,  II.  1,  (2.) 

See  further  Turnpike  Road, 

HIRING. 
Settlement  by  hiring  and  service.    Poor^  III. 

HUSBAND. 
iSe<  Baron  and  Feme. 

IMPOUNDING. 

For  what  purpose  Court  will  impound  papers 
in  custoay  of  official  person.    Evidence,  aV. 

IMPRISONMENT. 

Under  conviction. 

1.  Power  of  justices  to  award.     Conviction, 

2.  From  what  time  term  of  imprisonment 
to  be  computed.    Conviction,  1. 

INCLOSURE. 

From  what  time  legal  seizin  in  allotments  takes 
effect  under  commissioners'  award. 

By  a  local  inclosure  act  it  was  provided, 
that  the  several  lands,  Slc,  to  be  allotted 
and  awarded  in  pursuance  thereof,  imme- 
diately after  such  allotments  were  made, 
should  be,  remain,  and  enure  to  the  several 
persons  to  whom  the  same  should  be  respec- 
tively allotted,  who  should  from  thenceforth 
stand  and  be  seized  and  possessed  thereof  to 
the  same  uaes,  estates,  trusts,  and  purposes, 
and  subject  to  the  same  settlements,  dec, 
charges  and  incumbrances,  as  the  several  and 
respective  lands,  &.C.,  in  lieu  of  which  such 
allotments  should  be  respectively  made,  were 
then  held  under,  subject  to,  dec,  or  might  or 
would  have  been  hefd  under,  &c.,  if  this  act 
had  not  been  made. 

The  commissioners,  in  1612,  marked  out 
an  allotment,  in  lieu  of  lands  belonging  to 
S.,  and  put  him  in  possession,  but  tneir 
award  (in  which  they  made  the  same  allot- 
ment to  S.in  lieu  of  the  same  lands)  was  not 


executed  till  1625.    In  the  moan  time  (1818) 
S.  mortgaged  the  allotment. 

Held  that,  under  the  above  enactment,  S. 
had  legal  seizin  of  the  allotment  from  the 
time  of  his  being  put  into  possession,  and 
might  mortgage  before  execution  of  the 
award.    Doe  dem.  Harris  v.  Sounder^  664. 

INDENTURE. 

Of  apprenticeship :  allowance  by  justices.  Poor, 

n.  1. 

INFANT. 

I.  Who  entitled  to  custody  of. 

H.,  the  father  of  two  children,  on  his  wife's 
death,  requested  her  fother  and  mother  to 
come  from  America, where  they  were  settled, 
to  England,  and  take  charge  of  the  children, 
which  they  did.  About  four  years  afterwards 
H.  died,  having  made  his  will  the  day  before, 
in  which  he  lett  his  property  to  trustees  to  be 
converted  into  money  and  divided  between 
his  t  wo  children  when  of  age,the  interest  to  be 
applied  in  the  mean  time,  by  the  trustees,  for 
their  education.  Sec,  and  he  appointed  the 
trustees  guardians  of  the  persons  and  estates 
of  the  children,  and  requested  them  to  cause 
the  children  to  be  properly  educated.  30007. 
bank  annuities  was  vested  in  other  trus- 
tees, for  the  benefit  of  the  children  under  the 
testator's  marriage  settlement.  No  real 
property  passed  to  either  child  from  the  tes- 
tator. The  grandfather  and  grandmother, 
who,  ever  since  their  coming  to  England, 
had  the  custody  of  the  children,  refused  to 
deliver  them  up   when  demanded   by  the 

fuardians.  The  Court,  on  habeas  corpus,  or- 
ered  them  to  do  so. 

While  the  habeas  corpus  was  depending, 
the  grandfather  and  grandmother  filed  a  bUl 
in  Chanceryon  behalf  of  the  children,  against 
the  guardians,  for  an  account,  and  to  have 
the  children  and  their  property  put  under  the 
protection  of  that  Court.  The  guardians  put 
m  their  answer  about  a  month  before  the 
above  decision. 

Semble,  that  if  it  had  been  shown  to  this 
Court  that  a  speedy  decision  in  Chancery 
was  to  be  expected,  they  would  have  delayed 
enforcing  the  writ.    Sex  y.  Itley,  441. 

II.  How  far  Court  will  interfere  by  Habeas 
Corpus  for  proper  custody  of.    Ante^  I. 

INFERIOR  COURT. 

How  cause  of  action  must  be  shown  to  be 
within  jurisdiction. 

In  an  action  brought  in  an  inferior  court  in 
Wales,  upon  a  concessit  solvere,  though  the 
declaration  (according  to  the  nsaee  ot  such 
court),  state  merely  a  promise  and  not  a  con- 
sideration, the  plaintiff  must  prove  a  con- 
sideration arising  within  the  jurisdiction. 

It  is  not  suflicient  to  prove  that  the  defen- 
dant promised  to  pay  within  the  jurisdiction, 
unless  it  appear  that  the  promise  was  made 
upon  an  account  stated,  or  other  conside- 
ration arising  there.  iVilliamt  v.  Gihbs, 
208. 

INFORMATION.  CRIMINAL, 

I.  Upon  what  afRdavits  granted. 

U,  obtained  a  rule  nisi  for  a  criminal  infor- 
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mation  against  the  publishers  of  a  libel,  on 
his  affidavit  that  the  imputation  in  the  libel 
was  false.  The  Court  discharged  the  rule,  on 
the  sole  affidavit  of  S.,  who  deposed  that  the 
imputation  was  true.  Afterwards  S.  made 
declarations  and  depositions  in  an  ecelesias- 
cal  suit  (but  not,  apparenthr,  material  to  such 
suit),  contradicting  his  affidavit  in  all  parti* 
culars.  D.  then  indicted  S.  for  perjury, 
and  the  bill  was  found,  but  S.  left  the 
country.  In  the  term  after  8.  had  made 
the  declarations  and  depositions,  and  after 
he  had  gone  away,  D.  obtained  another 
rule  for  a  criminal  information  against  the 
publishers,  on  affidavit  of  the  above  facts, 
and  of  his  innocence  as  before.  In  answer, 
affidavit  was  made  that  S.  gave  the  infor- 
mation, after  the  publication,  voluntarily,  and 
that  the  deponent  then  and  now  believed 
such  information  to  be  true  ;  but  no  affidavit 
was  made  as  to  the  information  or  belief  at 
the  time  of  the  publication. 

The  Court,  under  the  peculiar  circum- 
stances, made  the  rule  absolute.  jRex  v.  Eve, 
780. 
II.  Interference  of  Court  to  conipel  party  to 
furnish  evidence  against  himself.  Evidence, 
XV. 

INN  OF  COURT. 

Whether  compellable  to  admit  a  person  a  mem- 
ber.   MandamuM,  II.  I. 

INQUISITION. 

Of  jury  for  assessing  compensation  under  loca 
.  act.    Jury,  III.  1. 

INSANE. 

Discharge  of  insane  prisoner  under  stat.  48  G. 
3.  c.  123,  on  petition  of  wife.    Execution. 

INSOLVENT. 

I.  What  assignment  of  a  debt  by  insolvent  good 
as  against  his  official  assignees. 

IVf.,  owing  AOil,  to  T.,  became  bankrupt. 
Defendant,  advanced  1052.  to  T.,  who  was 
then  solvent,  on  a  bonk  fide  verbal  agreement 
that  he  should  be  repaid  out  of  the  debt  from 
M.  to  T.,  and  the  dividends  thereon ;  and  A., 
the  solicitor  to  M.*s  commission,  was  pnvy 
to  the  barsain ;  but  it  did  not  appear  that  A. 
acted  for  M.'s  assignees  in  the  transaction, 
or  communicated  it  to  them,  or  that  they 
knew  of  it  till  after  T.  was  taken  in  execu- 
tion on  a  judgment  recovered  against  her  in 
an  action  commenced  more  than  three 
months  after  the  time  of  the  agreement. 
Within  three  months  before  the  arrest,  and 
before  the  verdict  in  the  action,  but  after  its 
commencement,  T.  gave  defendant  a  written 
order  on  M.'s  assignees  to  pay  the  105Z.  to 
defendant.  After  tne  verdict,  but  before  the 
arrest,  T.  assigned  in  writing  to  the  defen- 
dant the  debt  due  to  her  from  M.,  and  the 
dividends;  and.  on  the  same  day,  T.  for  the 
first  time  proved  her  debt  against  M.'s  estate. 
The  dividends  amounted  to  80/.,  which  de- 
fendant received  from  M.*s  assignees.  After- 
wards T.  was  discharged  bv  the  Insolvent 
Court,  and  her  assises  sued  defendant  for 
money  had  and  received.    Held, 

(1.)  That  the  transfer  to  defendant  of  the 
right  to  part  of  the  debt  due  from  M.  to  T. 


was  not  void,  under  the  stat.  7  G.  4,  c  57.  s. 
32,  the  boni  fide  verbal  agreement  being 
sufficient  to  pass  it,  and  the  assent  of  M..  or 
his  assignees,  not  being  necessary  to  give  the 
defendant  an  equitable  title. 

(2.)  That  the  legal  property  in  each  pan 
of  the  debt  was  not  in  the  plaintiff,  the  de- 
fendant being  equitably  entitled  to  that 
specific  part  at  the  time  of  the  imprisoDneot. 
although  a  contingent  residue  oi  the  whole 
debt  nueht  ultimately  come  to  the  plaintiE 

(3.)  Tbat^the  whole  debt  was  not  in  the 
disposition  of  the  insolrent,  under  stat.  7,  G. 
4,  c.  57,  a.  30,  the  knowledge  of  A.  beicg 
tantamount  to  the  knowledge  of  M.'s  is- 
signees. 

Judgment  for  defendant.  TMiisr.Gtorgt, 
107. 

II.  Order  and  disposition  of  insolvent.   Auti^ 

III.  What  constitutes  a  voluntary  prefereiKe. 
Anti,  I. 

INSURANCE. 

When  Court  will  compel  payment  of  money 
into  Court  on  consolidation  of  insoraoce 
causes.  Fayment  into  Covrl,  1. 

JUDGE. 

I.  Certificate  of.  for  coats,  under  stat.  43  Elir 
c.  6.     Costs,  1,  3. 

II.  Summing  up  of  a  trial,  how  shown.  Fnc- 
/ire,  XL  3. 

III.  Form  of  motion  to  rescind  order  of  Judge 
at  chambers.    Arrest,  III. 

JUDGMENT. 

Entry  of,  after  special  finding  by  jurv,  onder 
stat.  3  &  4  W.  4,  c.  42,  s.  24.  StaSiUe,Xtll 
2,  (1) ;  Fraetice,  XI.  3  ;  Verdid,  I. 

JURY. 

I.  Verdict  after  special  finding  by  jury.  Ver- 
dict, 1. 

II.  Power  of  Judge  to  discharge  jury  from 
ffiving  verdict.     Custom,  III. 

III.  Inquisition  of,  for  aaaessing  compensation 
under  local  act. 

1.  What  it  must  state. 

The  trustees  of  a  turnpike  road,  under  t 
local  act,  claiming  to  take  certain  premises 
on  paving  compensation  to  the  parties  ime' 
rested,  served  a  notice  on  a  party,  containing 
an  ofier  of  a  sum  as  compensation  for  his  nn- 
divided  third  part  in  a  term  in  the  premises, 
'  with  a  warning  that,  in  de&ult  of  his  accept- 
ance, a  jury  would  be  summoned  to  tssess 
compensation.  They  afterwards  served  h«ia 
with  a  second  notice,  directed  to  him  sna 
several  other  parties  interested  in  the  pre- 
mises, that,  in  pursuance  of  the  local  act  and 
stat.  3  G.  4,  c.  126.  a  jury  would  be  swornio 
assess  the  sums  to  be  paid  to  the  parties  wr 
their  respective  interests.  Notices  similir 
to  the  first  were  served  on  the  other  parties 
named  in  the  second  notice.  The  jorjr  were 
summoned,  and  sworn  to  assess  the  sums  to 
be  paid  to  the  parties  for  their  «*«P*f 'J* 
estates,  but  found  only  the  gross  v^se  ol  w 
premises ;  and  the  inquisition  stated  that  tw 
jury  found  that  sum  to  be  the  valne  to  tK 
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paid  to  the  parties  for  their  estates,  "accord- 
ing: to  their  res^ctive  proportions  therein/' 
without  apportioning  it.  It  appeared  by 
affidavit  that  some  of  the  parties  were  bare 
trustees. 

(1.)  Held,  that  the  inoaisition  might  be 
brought  up  by  certiorari,  beins  a  proceeding 
under  the  local  act  and  stat.  3  G.  4,  c.  126,  s. 
85  ;  sect.  145  of  that  act,  which  takes  away 
certiorari,  being  repealed  by  stat.  4  G.  4,  c. 
95,  B.  86 ;  and  stat.  4  G.  4,  c.  95,  s.  87,  taking 
away  certiorari  in  cases  only  of  proceedings 
under  stat.  4  G.  4,  c.  95. 

(2.)  That  the  inouisition  was  bad  for  not 
apportioning  the  value  among  the  parties  in- 
terested. 

(3.)  That  the  objection  to  the  inquisition 
might  be  taken  before  any  order  was  made 
to  pay  the  money ;  and  the  Court  ordered  it 
to  be  brought  up  by  certiorari,  though  no 
order  had  been  made. 

(4.)  The  inquisition  did  not  set  out  that  the 
aeveral  parties  had  been  served  with  notices 
to  treat,  but  the  fact  appeared  by  affidavit. 
Semble,  that  for  this  defect  also  the  inquisi- 
tion'was  bad,  as  not  showing  a  foundation 
for  the  jurisdiction.  Rex  v.  Trustees  of  Nor- 
wieh  and  Walton  Road,  563. 
Whether  removable  by  certiorari.    Anti,  I. 

JUSTICES. 

I.  Conviction  by. 

1.  Power  to  imprison.     Convicfton,  I. 

2.  Proceedings  on  appeal.   Conviction,  I. 

II.  Order  of,  what  must  be  stated  on  it. 

1.  An  order  of  justices  upon  a  parly,  re- 

Siiring  him  to  pay  money  to  a  person 
aiming  it  as  member  of  a  friendly  society 
(under  stat.  49  G.  3,  c.  125,  s.  3),  must  find 
in  direct  terms  that  the  person  applying  is 
a  member,  that  he  is  entitled  to  the  money, 
and  that  the  party  against  whom  the  appli- 
cation is  made,  is  at  the  time,  an  officer  of 
the  society. 

An  order  of  justices  served  upon  D.  does 
not  find  him  to  be  an  officer,  by  being  directed 
to  "  D.,  steward  of,'*  &c. 

Nor  by  reciting  a  complaint  upon  oath 
which  states  him  to  be  so. 

An  order  does  not  show  the  applicant  to 
be  a  member,  and  entitled  to  the  money,  by 
reciting  that  he  made  complaint  upon  oath, 
in  which  complaint  he  stated  himself  to  be  a 
member,  and  the  money  to  be  due. 

Though  the  order  afterwards  direct  the 
money  "  so  due  and  owing  as  aforesaid"  to 
be  paid. 

A  warrant  of  distress,  founded  upon  and 
reciting  such  order,  and  omitting  to  find  as 
above,  is  bad :  and,  if  ^oods  be  taken  under 
such  warrant,  the  justices  are  liable  in  tres- 
pass.    Day  V.  King,  359. 

2.  See  Highway,  II. 

III.  Jurisdiction  of,  as  to  binding  parish  ap- 
prentice.   Foor,  II.  1. 

Iv.   Liability  of,  for  proceedings  on  informal 
warrant.     Anti,  II.  1. 

V.  Mandamus  to ;  to  commit  party  to  prison 
pursuant  to  conviction.     Conviction,  I. 
See  also.  Sessions, 

LAND. 
How  far  written  agreement  relating  to  interest 


in  land  may  be  waived  by  parol.    Frauds, 
Statute  of,  1. 

LANDLORD  AND  TENANT. 

I.  What  constitutes  an  agreement  for  a  tenancy. 
Ejectment,  I. ;  Fast,  Vl. 

II.  Stamp   on  attornment  when   necessary. 
Ejectment ,  I. 

III.  What  amounts  to  a  waiver  of  forfeiture  by 
landlord. 

A  lease  of  lands,  &c.,  by  A.  to  B.  con- 
tained a  general  covenant  by  B.  to  repair, 
and  a  further  covenant  that  A.  might  give 
notice  to  B.  of  all  defects  and  want  of  repair, 
and,  if  B.  did  not  repair  the  said  detects 
within  two  months,  A.  might  enter  and  do 
the  repairs  himself,  the  expense  of  which  B. 
was  to  repay  at  the  time  of  paying  his  next 
rent,  and  if  he  did  not  do  so,  A.  might  distrain 
on  him  for  the  expense,  as  in  case  of  rent 
arrear.  There  was  also  a  power  to  A.  to  re- 
enter upon  breach  of  any  covenant.  The 
premises  being  out  of  repair,  A.  gave  B. 
notice  to  repair  within  six  months,  and  that, 
if  B.  did  not  repair  within  that  time,  he 
would  perform  the  repairs,  and  charge  B. 
with  the  expense.  The  premises  were  not 
repaired  witnin  the  six  months.  During  that 
time,  a  negotiation  was  entered  into  by  A. 
and  B. ;  and  after  the  expiration  of  the  six 
months,  A.  gave  notice  to  B.  that  if  he  did 
not  asree  to  certain  terms  in  three  days,  A. 
would  hold  him  to  the  covenants  in  his  lease. 
B.  did  not  agree.  % 

Held,  that  A.  could  not  recover  in  eject- 
ment for  a  forfeiture,  he  having  elected  to 
perform  the  repairs  and  distrain  on  B.  for  the 
expense,  and  the  general  power  to  re-enter 
not  being  revived  by  the  three  days'  notice. 

Semble,  that,  where  a  power  of  re-entry 
for  breach  of  covenant  is  reserved  in  a  lease, 
and  the  reversion  descends  to  coparceners  at 
common  law,  one  alone  cannot  maintain 
ejectment  for  breach  of  the  covenant.  Doe 
dem.  De  Rutzen  v.  Lewis,  277. 

IV.  How  far  one  of  two  coparceners  can  take 
advantage  of  breach  of  covenant  by  tenant. 
Anth,  III. 

V.  Breach  of  covenant  in  preventing  tenant 
from  entering  under  lease :  now  to  be  alleged. 

Where  plaintifi*  declares  on  a  covenant,  in 
a  lease  by  defendant,  that  plaintiff* shall  have, 
occupy,  and  enjoy  the  demised  premises  from 
a  day  named,  tor  and  during  a  certain  term, 
and  alleges  as  a  breach  that  plaintiff  on  the 
day  entered  upon  the  demised  premises,  and 
became  possessed  of  them  for  the  term,  but 
that  he  was  not  able  to  occupy  and  enjoy  the 
said  premises  in  this,  vis.  that  plaintiff  being 
so  possessed,  defendant  entered  into  the 
premises,  and  upon  plainiifi^a  possession,  and 
expelled  and  kept  him  out ;  to  which  defen- 
dant pleads  that  he  did  not  enter  and  expel, 
&c.;  such  breach  is  not  proved  by  evidence 
that  plaintiff  came  to  take  possession,  but 
was  refused  entrance  by  defendant,  who 
continued  occupying  the  premises,  and  never 
admitted  him. 

And  it  makes  no  difference  that  by  a  clause 
in  the  lease  (stated  in  the  declaration)  it  was 
agreed  that,  at  a  time  previous  to  the  above- 
named  day,  plaintiff  snould  be  at  liberty  to 
enter  the  arable  lands  fit  for  wheat,  for  the 
purpose  of  sowing,  paying  at  a  certain  rate 


888 


Index. 


for  such  lands  as  should  be  sown ;  and  that 

{ilaintiff  bad  entered  on  a  part  of  said  arable 
ands,  and  sown  before  the  day  fixed  for  bis 
taking  possession  of  the  premises  generally, 
such  entry  being  alleged  in  the  declaration 
according  to  the  fact.  HawkeB  v.  Ortotit 
367. 
VI.  Stipulations  in  an  invalid  agreement  whe- 
ther binding  on  tenant  after  entry  under  it. 

At  a  letting  of  lunds,  the  terms  of  letting 
were  read  from  a  printed  paper,  and  a  party 
present  agreed  to  take  certain  premises 
from  Lady-day  then  next,  when  the  lease  of 
the  then  tenant  would  expire.  No  writing 
was  signed  by  the  parties  or  their  agents, 
but  there  was  at  the  foot  of  the  printed  paper 
a  memorandum,  also  read  over  to  the  future 
tenant,  stating  that  the  parties  had  agreed  to 
let  and  to  take,  subject  to  the  printed  terms, 
the  name  of  the  farm  and  the  rent,  and  that 
the  letting  was  for  one  year  certain  from 
Lady-day,  and  so  from  year  to  year,  till 
notice  to  quit.  Some  of  the  terms  were 
special,  having  relation  to  husbandry.  The 
new  tenant  entered  at  Lady-day,  and  paid 
rent. 

Held  (assuming  the  first  transaction  not 
to  have  been  a  demise),  that  there  was  a  valid 
demise  by  parol  under  stat.  29  Car.  2,  c.  3j  s. 
2,  when  the  tenant  entered:  that  a  demise 
rendered  valid  by  that  section  might  contain 
the  same  special  stipulations  as  a  regular 
lease ;  and  that,  on  the  trial  of  an  action  by 
the  landlord  against  the  tenant  for  breach  of 
^     them,  the  paper  above  mentioned  might  be 
*     referred  to,  to  refresh  the  memory  of  a  wit- 
ness as  to  such  stipulations.    Lord  Bolton  v. 
Tomlin,  856. 
Vn.  Notice  to  quit,  how  construed. 

Land  and  buildings  were  held  by  a  vearly 
tenant,  the  land  from  2d  February  to  2a  Feb- 
ruary, the  buildings  from  1st  May  to  1st 
Msy.  The  landlord,  on  22d  October,  1833, 
served  him  with  a  notice  to  quit  the  land  and 
buildings,  "at  the  expiration  of  half  a  year 
from  the  delivery  of  this  notice,  or  at  such 
other  time  or  times  as  your  present  year's 
holding  of  or  in  the  said  premises,  or  any 
part  or  parts  thereof  respectively  shall  ex- 
pire after  the  expiration  of  half  a  pear  from 
the  delivery  ofthti  notice. 

Held  that,  as  to  the  lands,  the  notice  was 
to  be  considered  a  notice  to  quit  on  2d  Feb- 
ruary, 1835;  and  that  the  landlord  might  re- 
cover both  land  and  buildings  after  that  day, 
in  ejectment.  Doedem,  Wdliawu  v.  Umitht 
350. 
Vin.  Landlord's  right  to  double  costs  under 
Stat.  11.  G.  2,  c.  19,  s.  21.    Cottt,  1. 1  (2.) 

LEVEL. 

How  meaning  of  word  '* level*'  in  a  covenant 
to  be  ascertained.    Evidence,  V. 

LIBEL. 

How  privileged  communication  to  be  pleaded. 

In  an  action  for  libel,  it  is  not  required  by 

the  rules  of  pleadine,  Hil.  4  W.  4,  that  the 

defence  of  privileged  communication  should 

be  specially  pleaded.    LUlie  v.  Friee,  645. 

LIEN. 
Of  town  clerk  on  papers  of  corporation.    Attor^ 
ney.  III. 


LIMITATIONS. 
Of  actions,  sUtute  of.    See  Statute,  XXX. 

LONDON. 

I.  Custom  of  corporation  of  city,  as  to  electioo 
of  alderman.     Custom,  III. 

II.  London    Dock  Company;    conDpenaaiion 
under  local  act.    Statute,  xL. 

LUNATIC. 

Discharge  of,  from  execution  on  petitioo  of  wife. 
Execution. 

MAGISTRATES. 
See  Justices  ;  Sessio5s. 

MANDAMUS. 

I.  When  it  lies. 

1.  To  sessions  to  hear  appeal.  Peer,  VII. 
1. 

2.  To  churchwardens  to  levy  rate  to  pty  in- 
terest of  money  borrowed. 
Churchwardens,  under  stst.  59  G.  3,  c 

134,  s.  40,  borrowed  1000/.  from  M.,  upoa 
the  credit  of  the  church-rates,  agreeing  with 
M.  that  the  sum  should  not  be  called  is  for 
twentv  years,  unless  the  charchwsrden 
shoula  be  desirous  of  paying  off  the  nne  it 
any  time  before,  or  as  soon  as  a  tafficient 
sum  should  be  raised  by  the  rates,  or  other- 
wise ;  and  that,  in  the  mean  time,  M.  should 
receive  interest  at  5  per  cent.  Some  yean 
after  the  agreement,  and  before  the  eipirt- 
tion  of  the  twenty  years,  interest  beinf  in 
arrear,  and  no  instalments  of  principal  baring 
been  paid,  nor  any  money  raised  lo  proTide 
for  liquidating  the  principal,  this  Coart,  oo 
the  application  of  M.,  granted  a  mandaoiaf, 
calling  on  the  churchwardens  to  raise  by  rates 
a  sum  tor  the  payment  of  the  interest  due, 
and  to  pay  the  same  to  M. ;  and  also  to  raise 
by  rate  a  sum  equal  to  the  amount  of  the 
yearly  interest  of  the  1000/..  to  be  computed 
from  the  time  of  the  borrowing,  for  providio; 
a  fund  to  pay  the  1000/.  But  the  Court  re- 
fused to  order  any  payment  to  be  made  to 
M.  by  way  of  instalment  on  the  1000/.  Ea 
V.  St.  Michaels  Pembroke,  603. 

3.  To  steward  of  manor  to  admit,  where 
title  disputed.     Copyhold,  I. 

4.  To  commissioners  of  turnpike  road  to 
restore  officer  improperly  removed,  ota- 
tute,  XXIII.  1.  .      , 

5.  To  churchwardens  to  proceed  to  election  of 
a  parish  officer. 

Quare,  whether  a  quo  warranto  lies  for 
the  office  of  sex  ton  f  .. 

Semble,  per  Lord  Dewman.  C.  J.,  that,  if 
the  right  of  electing  a  sexton  be  in  the  in- 
habitants of  a  parish,  and  a  mandamus  to 
hold  a  meeting  for  such  election  be  graniabje, 
the  writ  may  be  properly  directed  to  the 
churchwardens,  and  not  to  the  iohabitantain 
general. 

Where  a  requisition  had  been  directed  to 
the  churchwardens  to  call  a  meeting  forsucfi 
election,  which  they  declined  to  do,  on  ibe 
ground  that  the  minister  had  refused  ois 
consent,  alleging  the  right  of  election  to  be 
in  himself;  semlde,  per  Lord  VtKM.  t- 
J.,  on  motion  for  a  mandamus  to  how  »ucc 
election,  that  the  demand  and  refusal  were 
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sufficient  to  warrant  an  application  for  a 
mandamus  to  the  minister  and  churchwar- 
dens. 

A  mandamus  was  moved  for  as  above,  on 
affidavits  making  a  prim&  facie  case  of  right 
in  the  inhabitanisto  elect,  but  affidavits  were 
filed  in  answer,  staling  facts  to  show  that  the 
right  was  in  the  rector :  Held,  that  a  manda- 
mus ought  not  to  go,  the  evidence  not  being 
decisive  in  favor  of  the  applicants,  and  there 
bein^  another  mode  of  trying  the  right,  viz. 
hj  withholding  the  sexton's  lees,  or  by  sub- 
mitting to  the  payment  and  bringing  an  action 
against  him  for  the  amount.  £ex  v.  Stoke 
Uamerel,  584. 

II.  When  it  does  not  lie. 

1.  To  inn  of  court  to  admit  person  a  mem- 
ber. 

Rule  for  a  mandamus  to  the  Principal  and 
Antients  of  Barnard's  Inn,  to  admit  an  attor- 
ney into  the  society  discharged,  it  not  ap- 
pearing that  this  Court  had  the  requisite  au- 
thority over  the  Inn.  Eix  v.  Barnard* » Inn, 
17.  • 

2.  To  justices  to  commitjparty  to  prison  pur- 
suant to  conviction.     Convictiont  I. 

3.  To  Mayor  of  Corporation  to  restore  name 
to  Burgess  list.     Corporation,  Municipal, 

4.  To  officer  of  crown  to  deliver  up  goods 
rightfully  obtained. 

Tbe  Court  will  not  grant  a  mandamus  to 
compel  the  commissioners  of  customs  to  de- 
liver up  goods  placed  rightfully  in  their  cus- 
tody to  secure  the  duty,  on  a  suggestion  that 
the  full  amount  of  the  duty  has  been  since 
tendered  or  paid. 

Per  LiTTLEDALE,  J.,  a  mandamus  cannot 
be  granted  against  a  party  acting  merely  as 
officer  of  the  crown.  Rex  v,  Commiisioners 
of  Cuttonu,  380. 

5.  To  vestry  to  allow  inspection  of  rate-book 
kept  under  local  act.    Foor,  I.  2. 

6.  where  a  rieht  ia  in  dispute  and  there  is 
another  mode  of  trying  it.    AnU,  I.  5. 

7.  To  compel  production  of  papers  before 
trial  in  order  to  be  stamped. 

The  Court  will  not  grant  a  mandamus, 
calline  upon  parish  officers,  appellant  aeainst 
an  order  of  removal,  to  produce  pauper  s  in- 
denturea  of  apprenticesnip  (sworn  to  be  in 
their  custody),  at  the  instance  of  the  respon- 
dents, in  oraer  that  an  assignment  thereon 
endorsed  may  be  stamped,. so  as  to  be  evi- 
dence on  the  hearing  oi  the  appeal.  Rex  v. 
JVettoe,  786. 

III.  What  constitutes  a  demand  and  refusal. 
Ana,  I.  5. 

IV.  Return  to,  what  it  must  state.    Statute, 
XLI. 

V.  Costs  of,  under  stat.  1  W.  4,  c.  21,  s.  6. 
Statute,  XLI. 

MANOR. 

I.  Cnstom  to  surrender  lands  in  trust.    Error, 
Writ  of,  I. 

II.  How  far  admittance  to  copyhold  aifected  by 
imperfect  title  of  Lord.     Copyhold,  II. 

III.  Mandamus  to  steward  to  admit.    Ccpy- 
hold,  I. 

MARKET. 

Place  of  holding:  what  may  be  presumed  as  to 
grant.    Evidence,  IX.  2. 


MORT(JAGE. 

Possession  of  mortgagee,  how  far  adverse  to 
that  of  mortgagor.    Ejectment,  1 1. 

MUNICIPAL  CORPORATION. 
See  Corporation,  MuxticirAL. 

NEGLIGENCE. 

What  proof  of  neeligence  necessary  to  render 
bailee  liable.    Bailment,  I. 

NEW  TRIAL. 
See  Trial,  New. 

NOT  GUILTY. 

When  a  good  plea  to  action  of  debt  on  penal 
statute.    Pleading,  IV.  6,  (2). 

NOTES. 

Of  short-hand  writer,  for  what  purpose  receiv- 
able by  Court.    Practice,  XI.  3. 

NOTICE. 

I.  In  appeals. 

1.  Of  grounds  of  removal  of  pauper,  what 
sufficient.    Poor,  VIL  3,  (1.) 

2.  Of  grounds  of  appeal  against  order  of  re- 
moval.   Poor,  Vll.  2. 

3.  Of  appeal  under  local  act,  by  whom  to  bo 
given.    Poor,  VII.  1. 

4.  Of  appeal  against  poor-rate  where  parish 
dividea  into  districts.    Statute,  XIII. 

5.  Of  application  for  certiorari  b^  parish,  by 
whom  to  be  given.     Certiorari,  I.  1. 

II.  Previous  to  binding  parish  apprentice: 
what  will  be  presumed  on  appeal  against 
order  of  removal.    Poor,  II.  I. 

III.  To  quit,  how  construed.    Landlord  and 
Tenant,  VIII. 

IV.  To  produce  documents  at  trial,  what  suffi- 
cient time.    Evidence,  VI.  2. 

V.  By  stage-coach  proprietors,  to  limit  their  lia- 
bility as  to  value  of  goods  sent.    Bailment,  II. 

VI.  By  commissioners  of  turnpike  road  of  hold- 
ing of  meeting.    Statute,  XXIII.  1 

VII.  Service  of, 

1.  Notice   by  post  letter  when  sufficient. 
Scire  Facias,  I.  1. 

2.  Under  stat.  41  G.  3,  c.  109,  what  good. 
Statute,  XIII. 

OFFICE. 
Settlement  by  serving  office.    Poor,  VI. 

ORDER. 

I.  Order  and  disposition  of  insolvent,  what  is 
within  7  G.  4,  c.  57,  s.  30.    Insolvent,  I. 

II.  Of  justices. 

What  must  be  staled  in  it.    Justices,  II. ; 
Highway,  II. 

OVERSEERS. 

What  they  may  include  in  their  accounts. 
Overseers^  accounts  being  allowed,  and  an 
appeal  against  them  dismissed,  the  allow- 
ance and  order  of  sessions  were  brought  up 
by  certiorari,  and  an  item  appeared  to  be  for 
the  expenses  of  defending  an  appeal  against 
overseers'   accounts.    This  Court  quashed 
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the  allowance  and  order,  such  an  item  being 
bad  on  the  face  of  it,  inasmuch  as  no  sup- 
posable  facts  could  justify  it.  Rex  y.  John- 
ton,  340. 

PADDINGTON. 

Parish  of.  Election  of  churchwardens.  Parith, 
I.  1. 

PARCENER. 

I.  Effect  of  partition. 

One  of  two  parceners  aliened.  The  alienee 
and  the  other  parcener  agreed  to  make  par- 
tition, and,  an  apportionment  having  been 
made,  they  and  each  of  them,  for  the  perfect- 
ing of  such  partition,  conveyed  to  H.,  in  fee, 
one  portion  of  the  premises,  habendum,  to 
the  sole  use  of  the  alienee  in  fee,  in  full  of  his 
moiety,  and  the  other  portion  in  like  manner 
to  the  sole  use  of  the  second  parcener,  in  full 
of  his  moiety. 

Held,  that  the  line  of  descent  through  the 
second  parcener  was  not  broken  by  the  con- 
veyance, but  that  his  moiety  passed  to  the 
heirs  ex  parte  materni.  Doe  dem.  Crot- 
thwaite  v.  Dixon,  634. 

II.  Remedy  by  one  of  two  co-parceners  for 
breach  of  covenant.  Landlord  and  Tenant, 
III. 

PARISH. 

I.  Election  of  parish  officers. 
1.  The  right  to  demand  a  poll  is  by  law  in- 
cident to  the  election  of  a  parish  officer  by 
a  show  of  hands. 

At  the  election  of  a  churchwarden  of  the 
parish  of  Paddington  in  Middlesex  (subse- 
quently to  Stat.  58  6.  3,  c.  79),  the  show  of 
hands  was  in  favor  of  M.  A  poll  was  de- 
manded by  a  rate-payer  present,  who  re- 
quired that  it  should  be  taken  according  to 
Stat.  58  G.  3,  c.  69  (allowingplurality  of  votes 
to  individuals  in  respect  of  property),  to  which 
mode  an  inhabitant  present  objected.  The 
poll  was  taken  by  plurality  of  votes,  bv  which 
H.  and  G.  had  tne  majority ;  they  also  had 
the  majority  at  the  poll,  reckoning  by  single 
votes.  During  the  poll,  several  parishioners 
protested  against  the  mode  of  taking  it,  and 
did  not  vote.  By  stat.  58  G.  3,  c.  69,  s.  8, 
nothing  in  that  act  is  to  change  or  affect  the 
right  or  manner  of  voting  in  any  vestry  or 
meeting  holden  by  virtue  of  any  ancient  or 
special  usage  or  custom.  By  stat.  5  G.  4. 
c.  cxxvi.,  the  vestrymen  of  the  psrish  of  P. 
are  to  be  elected  by  ballot,  by  plurality  of 
votes,  as  under  stat.  58  G.  3,  c.  69,  s.  3 ;  elec- 
tions of  churchwardens  are  to  be  conducted 
in  such  manner  as  hath  been  usual  in  the 
same  parish ;  and  overseers  are  to  be  nomi- 
nated by  the  vestry,  as  may  be  done  by 
parishioners  in  vestry  in  other  cases.  Before 
either  act  passed,  and  ever  since,  church- 
wardens were  elected  in  P.  by  show  of 
hands,  no  poll  ever  having  been  demanded. 

(1.)  Held,  that  (assuminff  stat.  58  G.  3,  c. 
69,  s.  3,  to  be  inapplicable  to  the  parish  of 
P.)  G.  and  H.  were  duly  elected,  the  irregu- 
larity in  the  form  of  demanding  the  poll  (if 
any)  having  been  waived  by  the  poll  being 
in  fact  taken  without  objection  from  either 
party  to  their  being  a  poll  ;  and  H.  and  G. 


having  a  majoritv  on  the  poll  accordiog  to 
either  way  of  reckoning  tbe  votes. 

(2.)  Also,  that  sut.  56  G.  3,  c.  69,  s.  3, 
was  applicable  to  P. ;  for  that  the  fact  of  no 
poll  ever  having  been  demanded  did  not 
show  that  the  usage  de  facto  in  P.  exclnded 
a  poll,  and  the  elections  were,  at  tbe  time  of 
passing  stat.  5  G.  4,  c.  cxxvi.,  subject  to  ttai. 
58  G.  3.  c.  69, 8.  3,  in  the  event  of  a  poll  being 
demanded. 

(3.)  A  poll  may  be  demanded  at  an  elec- 
tion of  parish  officers,  after  the  chairman  bu 
declared  the  result  of  a  show  of  baods. 
Campbell  v.  Maund,  865. 
2.  See  Mandamut,  I.  5. 
1 1 .  A  pplication  by  parish  for  certiorari.  N  otioe 
and  recognisances  under  stat.  13  G.  2,  c  13, 
s.  5.     Certiorari,  I.  1. 

PARSON. 

Liability  of  corn  rent  to  poor-rate.    Poor,  1. 1. 
(2.)  ^ 

PARTITION. 
Efiect  of  partition  by  parcener.    Parceneryl, 

PASTURE. 

Right  of,  as  appurtenant  to  a  messuage,  how 
proved.    Evidence,  XIV. 

PAYMENT  INTO  COURT. 

I.  When  Court  will  compel,  pending  role  for 
new  trial. 

Sixty-five  actions  being  brought  by  one 
party  on  policies  of  insurances,  against  indi- 
vidual underwriters  and  incorporated  com- 
panies, for  sums  amounting  in  the  whole  to 
27,200/.,  the  defendants  obtained  a  consolidt- 
tion  rule  which  by  its  terms  bound  the  plain- 
tiff as  well  as  the  defendants.  One  caase  was 
tried,  the  plaintiff  had  a  verdict,  and  a  rule 
nisi  was  granted  for  a  new  trial,  on  affidavit 
of  surprise  and  of  merits.  From  tbe  state  of 
the  new  trial  paper,  it  was  expected  that 
cause  could  not  be  shown  for  a  very  long 
time;  two  of  tbe  defendants  had  lately  died; 
and  the  plaintiff  alleged  that,  while  tbe 
cause  stood  over,  be  lost  the  interest  of  tbe 
27,2001. 

The  Court  would  not,  on  these  groniids, 
direct  the  amount  insured  to  be  paid  into 
Court,  or  invested  to  wait  the  event  of  the 
cause  in  which  a  rule  nisi  had  been  granted. 
Ohrly  V.  Dunbar,  824. 

II.  What  it  admits.    Pleading,  IV.  6, 1. 

PLEADING. 

I.  Form  of  action. 

1.  Liability  of  justices  for  proceedings  on  in- 
formal warrant.    Jugtieee,  II.  1. 

2.  Assumpsit. 

(1.)  Recovery  of  money  supplied  to  wife 
to  enable  her  to  proceed  against  husband. 

Where  a  wife  ill-treated  by  ber  husband 
indicts  him  for  assaulting  and  imprisoning 
her,  a  party  who  advances  money  for  her  to 
the  attorney,  without  which  he  woold  not 
have  undertaken  the  prosecution,  cannot  re> 
cover  the  amount  from  her  husband  as  money 
supplied  to  procure  her  necessaries. 

Otherwise,  $embU,  if  she  exhibit  articles  ot 
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the  peace  against  her  husband.  Grindel  v. 
Godmond,  Ibb. 

(2.)  Money  had  and  receiTed,  who  may 
maintain. 

A  debtor  of  plaintiff  transmitted  a  aum  of 
money  to  defendant,  who  admitted  havine 
received  it,  and,  being  afterwards  informed 
that  it  was  meant  to  be  paid  to  the  plaintiff, 
said  that  he  would  so  pay  it.  These  state- 
ments were  communicated  to  plaintiff,  by  de- 
fendant's authority. 

Ileld^  that,  on  nis  failing  to  pay,  plaintiff 
mieht  sue  him  for  money  gad  and  received, 
and  that  defendant  could  not  allege  a  want  of 
consideration  moving  from  plaintifi'to  himself. 
IMhi  V.  Ilayt,  548. 

3.  Concessit  solvere. 

What  consideration  will  support  action. 
Inferior  Court, 

4.  Ejectment. 

What  constitutes  right  of  entry  within 
twent]r  years.    Ejtctmeni,  I. 
II.  Parties  to  action. 
1.  When  clerk  to  a  public  board  may  be 

sued  in  case  for  their  neglect. 

By  the  Harwich  paving  act,  the  commis- 
sioners "ma^  sue  or  be  sued  for  or  con- 
cerning anythmg  which  shall  be  done  hy  vir- 
tue or  in  pursuance  of  thit  act,  in  the  name  of 
their  clerK,"  and  are  empowered  to  raise 
money  by  rates.  Any  person  may  advance 
money  to  them,  for  the  purpoteM  of  the  act, 
in  purchase  of  annuities,  which  shall  be  pay- 
able and  paid  by  the  commissioners  out  of  the 
money  arising  from  the  rates.  The  act  pre- 
scribes the  form  of  the  arant ;  which  pur- 
ports that,  by  virtue  of  the  act,  five  of^  the 
commissioners,  in  consideration  of  the  sum 
advanced  to  them  by  the  party,  ^rant  to  him 
an  annuity  out  of  the  rates  to  ansa  by  virtue 
of  the  act. 

A  declaration,  in  case,  against  the  clerk, 
stated  that  the  plaintiff  advanced  a  sum  to 
the  commissioners  for  the  purchase  of  an  an- 
nuity ;  whereupon,  by  a  grant  made  accord- 
ing to  the  form  of  the  statute,  five  commis- 
sioners, by  virtue  of  the  act,  in  consideration 
of  the  advance,  granted  to  the  plaintiff  an 
annuity  of  the  rates ;  that  a  quarterly  pay- 
ment of  the  annuity  became  due ;  that  the 
commissioners  then  held  in  their  hands,  out 
of  the  rates,  money  more  than  enough  to  sa- 
tisfy it ;  whereupon  it  became  their  duty  to 
pay  it ;  and  that  they  had  not  paid  it.  It  did 
not  appear  by  the  pleadin{;s  that  there  were 
any  annuitants  besides  plaintiff. 

lleld^  that  case  was  maintainable  against 
the  clerk,  for  this  breach  of  duty  by  the  com- 
missioners. 

Although  the  act  provided  (in  a  distinct 
section  from  that  giving  the  power  to  sue  as 
above  mentioned)  thai  no  suit  should  be  com- 
menced "  for  anything  done  in  pursuance" 
of  the  act  till  certain  notice  was  given,  or 
after  six  months  **  next  after  the  fact  com- 
mitted.'* 

Heldy  also,  that,  on  ffeneral  demurrer,  the 
declaration  was  not  bad  for  want  of  an  aver- 
ment that  the  money  was  advanced  for  the 
purposes  of  the  act. 

Nor  for  omitting  to  aver  that  the  commis- 
sioners had  received  money  enough  to  sa- 
tisfy all  annuitants. 

Defendants  pleaded  that  it  was  not  the 
duty  of  the  commissioners  to  pay,  &.c.    Held 


bad,  on  special  demurrer,  as  a  traverse  of  an 
inference  at  law.     Cane  v.  Chapman*  647. 

2.  When  consignor  may  sue  common  carrier 
for  loss  of  goods.     Bailment ,  I. 

3.  Whether  record  may  be  amended  by 
introducing  other  parties.    Praciiee^  XI.  1. 

III.  Declaration. 

1.  What  averments  must  be  made  by  party 
suing  under  local  act  to  brine  cause  of  ac- 
tion within  the  act.    Anti^  ll.  1 . 

2.  Profit  k  prendre:  how  far  limitation  of 
right  to  be  shown  on  pleadings.  Eaee- 
mentt  I. 

3.  Indebitatus  assumpsit. 

How  defendant's  promise  to  be  alleged. 
Post,  IV.  5,  (3.) 

4.  Assumpsit  for  apothecary's  bill. 

Proof  of  certificate,   whether  necessary. 
Evidence,  XI. 

5.  Bill  of  exchange. 

Relative  situation  of  endorser  and  endorsee. 
Bills  of  Exchange  andPromissory  Notes. 

6.  Covenant. 

What  shows  breach  of  covenant.    Post, 

vni. 

IV.  Plea. 

1.  Informal  for  not  answering  all  it  professes 
to  answer. 

A  plea  commenced  by  a  general  allegation 
that  the  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  de- 
fendant ;  then  followed  matter  expressly  con- 
fined to  *'  the  first  count,"  with  a  verification 
and  prayer  of  judgment  whether  the  plaintiff 
ought  to  have  or  maintain  "  his  aforesaid  ac- 
tion thereof."  The  record  then  went  on 
thus:  ''And  as  to  the  second  count,"  &c., 
with  matter  expressly  confined  to  "the  se- 
cond count,"  and  verification  and  prayer  of 
judgment,  as  before: 

Beld,  that  the  first  part  was  a  plea  pleaded 
to  the  first  count  only,  though  informally, 
and  was  good  on  demurrer  to  the  rejoinder. 
Harvey  v.  Grabham,  63.  (See  whole  placi- 
tum,  Frauds,  Statute  of  I.)  ' 

2.  When  bad  for  duplicity.  Post,  IV.  6, 
(2.) 

3.  Conclusion  to  country. 

Trespass  for  breaking  closes  of  and  belong' 
ing  to  plaintiff,  encumbering  them  with 
stones.'&c,  and  thereby  depriving  plaintiff  of 
the  full  use  and  enjoyment  of  the  closes ; 
also  for  pulling  down  rails,  dec,  thereon. 
Pleas,  1.  Not  Guilty.  2.  Justification,  al- 
leging freehold  in  defendant:  verification. 

3.  Denying  that  plaintiff,  at  the  times  when 
&c.,  was  possessed  of  the  said  closes,  rails, 
&.C.,  in  manner  and  form,  dtc. :  concludinff  to 
the  country.  4.  Justification,  alleging  that 
defendant  at  the  times  when,  &c.,  was  law- 

r  fully  possessed  of  the  closes,  and  traversing 
that  tne  closes  were,  at  the  times  when,  &c.. 
the  closes  of  plaintiff  in  manner  and  form, 
&c. :  conclusion  to  the  country : 

Held,  on  special  demurrer,  that  the  third 
plea  was  properly  concluded  to  the  country. 
Fleming  v.  Cooper,  221. 

4.  Pleading  several  pleas. 

The  Court  will  not  under  the  new  rules, 
permit  the  following  pleas  to  be  pleaded 
together,  to  a  declaration  in  trespass : — 1.  A 
custom  for  all  tinners  in  the  stannaries  to 
make  trenches  in  any  lands  for  conveying 
water  to  any  stannary  worked  by  them  for 
(he  better  working  of  the  same.    2.  The 
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like,  alleging  the  custom  to  be  on  making 
reasonable  compensation.  Bastard  v.  Smith, 
827. 

5.  Assumpsit. 

(1.)  What  amounts  to  the  general  issue. 

Indebitatus  assumpsit  for  work  and  labor, 
with  promise  to  pay  on  request.  Pleas,  that 
the  work  was  done  in  endeavoring  to  prevent 
a  chimney  from  smoking,  and  on  the  terms 
that  plaintiff  should  not  be  paid  unless  he 
prevented  it  from  smoking,  and  that  he  had 
not  prevented  it.  On  special  demurrer,  held 
bad,  as  amounting  to  the  general  issue.  Hay- 
selden  v.  Staff,  153. 

(2.)  What  may  be  given  in  evidence  on  plea 
of  non  assumpsit.    Bailment,  II. 

(3.)  How  a  lender  to  be  pleaded. 

To  indebitatus  assumpsit  for  20Z.  defendant 
pleaded.  1.  Non  assumpsit,  except  as  to  the 
sums  of  31.  and  IL  2.  As  to  the  said  3^,  par- 
cel of  the  sum  mentioned  in  the  declaration, 
that,  after  the  promise  therein  mentioned  as 
to  the  3Z.,  and  before  action  brought,  viz.  on, 
&c.,  defendant  tendered  the  3/.  parcel,  &.C., 
to  plaintiff,  Slc.  (in  the  usual  form).  3.  As  to 
the  IZ.,  other  parcel,  &c.,  that,  heretofore  and 
after  the  said  promise  as  to  the  IL,  and  before 
action  brought,  viz.  on,  &c.,  defendant  paid 
plaintifTl/.,  parcel,  See.  On  demurrer  to  the 
second  plea,  assigning  for  cause  that  the  ten- 
der appeared  to  be  only  of  part  of  the  admit- 
ted debt,  and  that  the  residue  was  not  shown 
to  have  been  previously  paid :  Held,  that  the 
tender  was  well  pleaded. 

Per  Lord  Denman,  G.  J.,  a  declaration 
stating  that  defendant  was  indebted  to  plain- 
tiff in  201.  for  goods  sold,  and  in  considera- 
tion thereof  promised  (not  adding  **  the  said 
plaintiff,")  to  pa^jr  plaintiff  tho  said  202.  on 
rec^uest,  is  good,  independently  of  the  rule, 
Tnn.  1  W.  4,  Schedule,  tit.  Common  Counts. 
Jones  V.  Owen,  222. 

6.  Debt. 

(1.)  What  non  indebitatus  puts  in  issue. 

Plaintiff  declared  in  debt  for  work  and  la- 
bor performed  as  an  attorney  for  defendant, 
on  his  retainer,  and  for  fees  due  and  of  ri^ht 
payable  in  respect  thereof;  defendant  paid  a 
sum  into  Court,  and  pleaded  non  indebitatus 
as  to  the  residue.  Hdd,  that  defendant 
might  prove  that  the  plaintiff  agreed  to  do  the 
work  (on  a  certain  event,  which  had  occurred) 
for  costs  out  of  pocket,  which  should  not  ex- 
ceed a  sum  named.    Jones  v.  Seade,  529. 

(2.)  What  may  be  pleaded  to  debt  on  a 
penal  statute. 

To  a  declaration  in  debt  on  stat.  22  G.  2,  c. 
46,  S.14,  charging  the  defendant  that  he,  being 
deputy  clerk  ofthe  peace,  practised  at  the 
sessions  as  an  attorney,  a  plea  (since  the  new 
rules)  that  defendant  was  not  at  any  of  the 
times,  &c.,  deputjr  clerk  ofthe  peace,  nor  did 
he  commit  any  of  the  supposed  offences  in 
manner  and  form.  Sec,  is  bad  for  duplicity. 

Semble,  that  a  plea  of  Not  Guilty  would 
be  good.    Faulkner  v.  Chevell,  213. 

7.  Case. 

How  privileged  communication  to  be  plead- 
ed to  action  for  libel.    Libel. 

8.  Replevin. 

How  a  tender  to  be  pleaded.    Replevin,  I. 

9.  Scire  facias. 

When  bail  allowed  to  plead  after  judgment. 
Scire  Facias.  I.  1. 
V.  Replication. 


1.  De  injurilL,  when  to  be  replied. 

In  an  action  by  the  payee  of  a  promissory 
note  against  the  maker,  defendant  pleaded 
that  the  note  was  made  and  delivered  to 
plaintiff  in  consideration  of  money  and  goods 
then  affreed  to  be  thereafter  lent  and  sup- 
plied by  plaintiff  to  defendant,  but  thtt 
plaintiff  had  not  lent  or  supplied.  Sec.  Re- 
plication, **  that  the  defendant  broke  his  pro- 
mise without  the  cause  in  his  pleaio  that  be- 
half alleged:"  Held  good,  on  special  demur- 
rer.    Watson  V.  WOks,  237. 

2.  General  traverse,  without  de  injuria,  what 

fut  in  issue, 
n  assumpsit  on  a  bill  of  exchange  sgaiost 
the  acceptor,  defendant  pleaded  that,  sfier 
the  accepting  and  after  the  time  for  payment, 
he,  being  resident  in  Scotland,  and  subject 
to  the  laws  thereof,  in  consideration  that  cer- 
tain supposed  creditors  should  forbear  to  mo- 
lest or  sue  him,  made  his  deed  or  writing, 
duly  stamped  and  attested  according  to  the 
law  of  Scotland,  by  which  he  conveyed  to  J. 
D.,  and  such  persons  as  might  thereafter  be 
appointed  trustees  by  the  creditors,  for  the 
use  of  the  creditors  mentioned  in  the  deed, 
and  of  other  creditors  whom  the  trustees 
should  assume  into  the  benefit  of  the  dispo- 
sition, all  his  movable  estate  in  Scotland,  in 
lieu  and  full  satisfaction  and  dischsrge  of  all 
his  debts  owing  to  the  said  creditors;  tbit 
notice  of  the  execution  of  the  deed  was  nfen 
to  divers  supposed  creditors  in  Scotlana  and 
England,  including  the  plaintiff;  that  plain- 
tiff; by  writing  signed  by  him,  and  valid  by 
the  law  of  Scotland,  appointed  H.  R.  his  at- 
torney, to  concur  in  and  adopt  the  deed,  and 
receive  the  dividends ;  that  H.  R.  did  adopt 
the  deed  and  its  provisions  on  plaintiff 's  be- 
half, acted  therein  as  plaintiff's  anthoriied 
agent,  took  part  in  the  management  of  the 
estate.  See;  that  other  creditors  in  con- 
sideration of  the  aaid  aasi^ment,  and  the  ac- 
ceptance thereof  by  plaintiff,  agreed  to  accept, 
and  did  accept,  the  same,  in  full  satia&ction 
of  their  debts ;  that  funds  of  defendant  had 
since  become  available  under  the  deed  for 
the  benefit  of  the  creditors,  sufficient  to  pay 
the  debts  of  defendant,  including  that  to 
plaintiff;  and  that  all  the  proceedings  were 
pursuant  to  the  laws  of  Scotland;  whereby, 
and  by  reason  of  the  premises,  and  by  the 
aforesaid  laws,  defendant  had  become  abso- 
lutely discharged  from  the  causes  of  action 
stated  in  the  declaration. 

Replication,  that  (he  defendant  had  not 
become  nor  was  discharged  in  respect,  &^c., 
in  manner  and  form,  Sec,  on  which  issue  was 
joined. 

Held  that,  assuming  the  alleffations  in  the 
plea  respecting  the  law  of  Scotland  could  be 
rejected  (and  semble,  that  they  could  not), 
and  the  plea  be  construed  as  setting  up  a  de- 
fence according  to  the  law  of  England,  such 
a  defence  was  not  shown  on  the  plea ;  that 
the  pleadings,  therefore,  must  be  understood 
to  put  in  issue  the  law  of  Scotland ;  and  that 
the  defendant,  to  succeed  on  the  P^^J^^' 
bound  to  prove  such  law  as  a  fact.  Wocd- 
Itam  V.  Edwardes,  771. 
VI.  Legal  effect  not  to  be  stated  on  pleadings 
without  facts  leading  to  the  inference.      . 

Declaration  in  case  stated  that  a  snit  in 
Chancery,  by  J.  against  F.  and  the  9^°^ 
plaintiff,  being  pending,  it  was  ordered  by 
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the  Court  of  Chancery  that  J.  ihould  pay 
money  into  Court,  to  the  credit  of  the  cause, 
subject  to  the  furtherorder  of  the  Court :  that 
J.  having  contemptuous!);  neslected  so  to  do, 
to  plainiifT's  damase,  plaintiff  caused  a  writ 
of  attachment  to  be  sued  out  of  Chancery 
asainst  J.,  directed  to  defendant,  being  sherifT 
of  N.,  which  writ  was  delivered  to  defen- 
dant to  be  executed ;  whereupon  it  became 
defendant's  duty  to  execute  it  in  a  careful 
and  proper  manner:  yet  defendant  wrong- 
fully, carelessly,  and  improperly,  and  against 
plaintifl's  consent,  attachea  J.  by  his  body, 
J.  being  then  privileged  from  being  to  attached^ 
and  defendant  well  knowing  the  premises ; 
that  J.  was  discharged  by  the  Court  of  Chan- 
cery from  the  attachment ;  and  by  means  of 
the  premises,  plaintiff  was  deprived  of  the 
benefit  of  the  writ,  and  delayed  and  hindered 
in  compelling  J.  to  pay,  and  was  put  to  ex- 
penses and  trouble  in  causing  another  writ  to 
be  issued,  and  was  also  put  to  costs  in  op- 
posing J.'s  discharge,  and  was  otherwise 
damnified : 

Held  bnd,  for  not  setting  out  the  nature  of 
J/s  privilege,  and  that  the  objection  might 
be  taken  on  demurrer  to  the  declaration, 
though  not  assigned  for  cause. 

Semble,  also,  that  the  declaration  disclosed 
no  cause  of  action.    Lloyd  v.  Wood^  228. 

VII.  What  amounts  to  a  traverse  of  an  influ- 
ence of  law.    AnU^  II.  1. 

VIII.  What  shows  breach  of  covenant. 

An  indenture  recited  that  F.  and  G.  were 
entitled  to  a  fourth  part  of  a  colliery  for  a 
term  of  years ;  that  G.  was  also  entitled,  by 
o^reement  with  A.,  to  a  lease  of  land  essen- 
tial for  working  the  colliery,  and  held  the 
agreement  in  trust  for  himselfandF.  jointly ; 
that  F.  had  a  power  of  sale  upon  a  moiety  of 
the  colliery,  for  the  same  term,  to  secure  an 
annuity,  which  power  he  was  about  to  exer- 
cise ;  that  F.  and  G.  agreed  to  purchase  the 
moiety,  which  was  to  be  discharged  from  the 
annuity,  and  tosrant  a  fresh  annuity  to  P., 
payable  out  of  the  profits  accruing  from  the 
working  the  coal,  by  virtue  of  the  term  in 
the  three  parts  of  the  colliery,  and  the  agree- 
ment. ■  By  the  same  indenture,  after  such  re- 
cital, the  moiety  was  assigned  and  the  an- 
nuity ffrapted;  and  F.  and  G.  covenanted 
severally  for  themselves,  their  executors,  ad- 
ministrators, and  assigns,  to  pa^the  annuity, 
as  above,  from  the  profits  accruing,  after  pav- 
ment  of  all  rates,  taxes,  dec,  and  of^thc 
rents  reserved  on  the  term,  or  by  the  agree- 
ment; a  riffht  of  entry  on  the  premises 
charged,  and  of  mortgage  and  sale,  was  given 
to  P.  on  the  annuity  bemg  in  arrear;  and  F. 
and  G.  covenanted  severallv  for  themselves, 
their  heirs,  executors,  and  administrators  (not 
naming  assigns),  to  do  nothing  whereby  the 
annuity  might  cease,  determine,  be  im- 
peached, or  become  void  and  of  do  effect,  or 
wherebv  the  lease  by  which  the  coUierv  was 
originally  demised,  or  the  agreement,  should 
be  forfeited,  or  the  terms  thereby  created 
cease. 

P.  sued  in  covenant  on  the  indenture,  as- 
signing for  breaches,  (1),  that  F.  and  G.  took 
a  Tease  of  the  land  to  which  G.  was  entitled 
under  the  agreement,  in  their  own  names, 
and  not  in  trust  for  P.,  but  for  other  persons, 
and  forfeited  and  surrendered  the  agreement, 
whereby  the  annuity  was  impeached,  and  the 


plaintiff's  right  over  the  land  and  in  the 
profits  which  would  have  accrued,  ceased; 
(2),  that  under  the  land  subject  to  the  agree- 
ment there  were  veins  of  coal,  the  property 
of  A.,  and  that  F.  and  G.  took  the  land  at  a 
higher  rent,  and  otherwise  on  worse  terras, 
than  G.  was  entitled  to  by  the  agreement,  in 
order  to  obtain  the  last-mentioned  coal  on 
better  terms  than  they  otherwise  could  have 
done,  whereby,  dec.  (as  before);  (3),  that  F. 
and  G.  afterwards  assigned  the  land  amongst 
other  things,  to  H.,  whereby,  dtc.  (as  before). 
On  general  demurrer  to  the  declaration. 

Hdd^  by  the  Court  of  Exchequer  Chamber, 
in  accordance  with  the  judgment  of  the  Court 
of  K.  B.,  that  the  want  of  an  averment  that 
profits  had,  or  would  have,  actually  accrued 
from  working  the  colliery,  was  no  objection  to 
the  declaration, 

But  that  the  first  two  breaches  showed  no 
cause  of  action;  for  that,  (1),  the  variation 
between  the  lease  and  the  agreement  did  not 
invalidate  the  security:  and, (2), the  security 
was  not  shown  to  be  afiected,  since  the  profits 
of  the  coUierv  on  which  tha  annuity  was  se- 
cured were  those  remaining  after  payment 
of  such  rent  only  as  was  reserved  by  the 
agreement. 

But  held,  reversing  the  judgment  in  K.  B., 
(3),  that  the  third  breach  showed  that  the 
annuity  was  impeached ;  since  the  land  in 
H.'s  hands  would  not  be  subject  to  the  powers 
of  entry,  mortgage,  and  sale ;  H.'s  interest 
not  being  that  which  the  covenantors  had 
under  the  agreement,  and  he  appearing  to 
come  in  as  a  purchaser,  not  privy  to  the  co- 
venant, and  not  estopped  by  it.  Pitt  v.  irt7- 
liama,  885. 

IX.  Judgment. 

Entry  of,  after  special  finding  by  jury. 
Statute  XXXI.  2,(1.);  Frorltctf,  XI.  3.  Ter- 
diet,  I. 

X.  Variance  between  pleading  and  evidence. 

Breach  of  covenant  in  preventing  lessee 
from  entering  under  lease.  Landlord  and 
Tenant,  V. 

XI.  Criminal. 

Indictment  for  non  repair  of  road. 
Plea  by  parish  showing  liability  of  another 
district,    highway,  I. 

POLL. 
At  election  of  parish  oflicers.    Parith,  1. 1. 

POOR. 

I.  Rate. 
1.  Liability  to  rate. 

(1.)  What  a  beneficial  occupation. 

Governors  of  the  poor,  hiring  a  house 
without  their  district  for  the  purpose  of  set- 
ting their  own  paupers  to  work  there,  and 
using  it  for  that  purpose  only,  are  rateable  in 
the  parish  in  which  the  house  is,  as  occupiers, 
whether  the  employment  of  the  paupers  there 
be  profitable  or  not.  Governors  of  the  Bristol 
Poory,  Wait,  1. 

(2.)  Parson's  corn  rent  in  lieu  of  tithes. 

By  an  inclosure  act,  certain  allotments 
were  made  to  the  parson,  as  a  compensation 
for  the  uninclosed  glebe  lands  of  his  rectory, 
and  for  all  rights  of  common  belonging  to  the 
rectory ;  and  it  was  enacted,  that  the  com- 
missioner for  inclosure  should  ascertain  the 


894 


Index. 


yearly  value  of  all  the  tithes  on  the  landa  to 
be  inclosed,  and  the  ancient  inclosed  lands, 
and  that  the  tithes  should  be  deemed  equal 
in  value  severally  to  one-fifth,  one-seventh, 
and  one-eighth  of  the  annual  net  value  of  dif- 
ferent classes  of  lands  respectively,  and  a 
corn  rent  be  assigned  to  the  parson,  equiva- 
lent to  the  annual  value  of  the  tithes : 

Heldt  that  the  parson  was  rateable  to  the 
poor  in  respect  of  such  corn  rent.  Rex  v. 
Wittow,  250. 

(3.)  Turnpike  tolls  under  local  act. 

Trustees  were  appointed  under  a  local  act 
for  making  a  road,  and  they  and  their  suc- 
cessors were  empowered  to  purchase  lands, 
which  should  be  conveyed  to  and  vest  in 
them,  and  to  lay  such  lands  into  the  intended 
road,  to  take  tolls  thereon,  and  to  apply  the 
receipts  towards  paying  the  interest  ota  sum 
advanced  by  certain  shareholders,  and  to  the 
putting  the  act  in  execution,  and  to  the  re- 
payment of  the  principal  advanced.  By  a 
subsequent  act  their  powers  were  continued ; 
and  it  was  enacted  that  no  person  should  be 
eligible  as  trastee  unless  possessed  of  five 
shares  in  the  capital  stock  raised  for  making 
the  road,  and  a  penalty  of  1002.  was  imposed 
on  any  person  acting  without  such  qualifica- 
tion. The  surplus  of  the  tolls  (after  making 
certain  other  payments)  was  to  be  applied 
in  paying  the  snareholders'  interest,  and, 
ultimately  their  principal ;  and  the  act  was 
to  expire  when  the  principal  and  interest  were 
paid  off,  or,  if  they  were  not  sooner  dis- 
charged, in  thirty-one  years. 

Stat.  3  G.  4,  c.  126  (the  provisions  of  which, 
except  where  expresslv  altered  or  repealed, 
extend,  by  sect.  4,  to  all  turnpike  acts  made 
or  to  be  made)  enacts,  by  sect.  65.  that  no 
person,  acting  as  trustee  of  a  turnpike  road, 
shall  receive  any  money  to  his  use  or  benefit 
out  of  the  tolls,  under  a  penalty  of  lOOZ. 
Sect.  51  enacts,  that  no  tolls  to  be  taken 
by  the  trustees  of  any  turnpike  road,  nor  any 
person  in  respect  thereof,  shall  be  rated  to 
the  poor. 

Held  that,  although  the  trustees  of  the 
above  road  were  shareholders  and  owners  of 
the  soil  as  before  stated,  and  notwithstanding 
the  contradiction  between  the  above  clauses 
in  the  general  and  local  acts  (with  other  al- 
leged inconsistencies),  the  road  was  turnpike 
within  the  provisions  of  the  general  act,  and 
the  trustees  not  liable,  in  respect  of  it,  to  a 
rate  for  "land  upon  which  they  had  made  a 
road,  and  in  respect  of  which  they  received 
tolls."  Rex  V.  TrutteeM  of  Great  Dover 
Street  Road,  692. 
2.  Rights  of  rate-payers  to  inspect  rate-books. 

B  V  Stat.  35  G.  3,  c.  73,  for  the  government 
of  the  parish  of  St.  Mary-le-Bontt  it  was 
directed  that  the  vestrymen  should  annually 
make  a  poor-rate  and  other  assessments, and 
that  the  rates  to  be  so  made  should  be  entered 
in  a  book  or  books,  which  should  state  the 
names  of  the  persons  to  be  charged,  the 
amount  of  assessment  upon  each  person  for 
each  of  such  rates,  and  the  arrears  outstand- 
ing at  the  end  of  each  year.  The  entry  of 
the  rate,  made  as  above,  was  the  ori(|[inal  rate. 
The  act  said  nothing  as  to  inspection  by  the 
rate-payers.  Such  books  were  accordingly 
kept,  and  also  books,  under  Sir  John  Hob- 
house's  Act  (1  &  2  W.  4,  c.  60,  s.  32), 
containing  accounts  of  all  sums  of  money 


received  and  disbursed  for  parochial  poiposei, 
and  of  the  articles,  matters,  and  things  for 
which  the  sums  were  received  and  disbursed; 
which  latter  books  were  open  to  inspection, 
and  liberty  given  to  take  copies,  according  to 
the  last -mentioned  act ;  but  these  booki  did 
not  contain  the  particulars  stated  in  the  book 
kept  under  the  local  act. 

A  rate-payei  demanded  liberty  to  inspect 
and  take  copies  of  the  first-mentioned  books 
(not  offering  any  payment);  which  liberty 
beinff  refused,  he  obtained  a  rule  nisi  for  a 
mandamus : 

Held^  that  the  Court  was  not  authorized 
by  the  above  statutes,  or  stat.  17  G.  2,  c.  3. 
or  at  common  law,  to  compel  the  granting  of 
such  liberty :  And,  therefore,  rule  dis- 
charged.   Rex  V.  St.  Mary 'le- Bone,  ZGQ, 

II.  Settlement  by  apprenticeship. 

1.  By  what  justices  indenture  binding  ptrish 
apprentice  to  be  allowed. 

Under  stat.  56  G.  3,  c.  139,  s.  2,  and  stat. 
3  &  4  W.  4,  c.  63,  8.  1,  where  a  district  has 
justices  of  its  own,  not  exercising  jurisdiction 
in  the  rest  of  the  county,  and  the  couotv 
justices  have  a  concurrent  jurisdiction  with 
them  within  the  district,  an  indenture,  bind- 
ing a  parish  apprentice  by  the  officers  of  the 
district,  to  serve  in  the  county,  without  the 
district,  may  be  allowed,  and  the  order  made, 
by  two  of  tne  county  justices. 

On  an  appeal  respecting  a  settlement  under 
such  indenture,  if  the  indenture  and  allow- 
ance do  not  mention  that  notice  to  the  officers 
of  the  parish  where  the  apprenticeship  is  to 
be  served  was  proved  or  admitted  before  the 
justices  at  the  time  of  allowing  andeieciiting 
the  indenture,  and  no  evidence  given  either 
to  prove  or  disprove  the  fact,  the  presamp- 
tion  is,  that  such  notice  was  proved  or  admit- 
ted.    Rex  V.  IVilney,  191. 

2.  Service  with  second  master  with  assent  of 
first. 

Settlement  by  apprenticeship  csnnot  be 
gained  by  service  under  a  second  master,  with 
the  assent  of  the  first,  unless  such  assent  be 
given  to  the  particular  service. 

Qusere,  whether  such  assent  can  relate 
back  to  a  service  previooslv  performed.  But, 

Held  that,  where  a  pariah  apprentice  had 
served  without  such  assent,  until  October  1, 
1816  (after  which,  by  stat.  56  G.  3,c.  139,8. 
9,  no  parish  apprentice  could  gain  a  Mttle- 
roent  by  service  under  a  transfer  made  wiu- 
out  consent  of  iustices),  a  ratification  by  the 
master  after  that  day,  without  consent  of 
justices,  could  not  render  the  prior  scnrice 
valid  for  the  purpose  of  settlement.  Res  r. 
Maidstone,  326. 

3.  What  will  be  presumed  on  trial  of  appeal 
aa  to  notice  previous  to  binding  parish  ap- 
prentice.   Ante,  1. 

III.  Settlement  by  hiring  and  service. 
Terms  of  agreement. 

On  a  case  sent  from  sessions,  it  wss  stated: 
That,  on  appeal  against  an  order  of  reoDOval, 
it  appeared  that  the  pauper  was  bound  ap- 
prentice to  a  wheelwright,  and  served  m  the 
appellant  parish  under  the  indeotnies  for 
twenty  months;  after  which  the  psupsra 
father  bought  up  the  renuinder  of  the  tioie, 
and  the  indentures  were  cancelled,  and  the 
pauper  afterwards  let  himself  to  another 
wheelwright,  under  a  written  agreeinent 
signed  by  the  master,  the  panper,  and  hi* 
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father, — which  was  set  out  in  the  case,  and 
by  which  the  father,  on  behalf  of  the  pauper, 
agreed  that  the  pauper  should  serve  his  mas- 
ter in  his  business  of  a  wheelwright,  from  3d 
December,  1827,  to  3d  March,  1830,  the  mas- 
ter paying,  at  the  end  of  the  term,  51,  to  the 
pauper,  in  the  mean  time  finding  him  meat, 
drink,  and  lodging;  the  father  finding  him 
clothes,  washing,  and  all  other  necessaries : 
that  the  pauper  stated  that  he  served  as  an 
apprentice ;  that  the  respondents  offered  evi- 
dence of  conversations  between  the  parties, 
before  and  at  the  time  of  signing  the  instru- 
ment, and  also  of  an  endorsement  thereon, 
which,  however,  was  not  proved  to  have  been 
on  the  paper  when  the  instrument  was  signed; 
that  the  sessions  rejected  the  evidence  in  both 
instances,  and  confirmed  the  order  ;  and  that 
the  order  of  sessions  was  to  be  quashed,  or 
confirmed,  according  as  this  Court  should, 
or  should  not,  be  ofopinion  that  the  agree- 
ment was  one  of  hiring  and  service :  He/J, 

(1.)  That  this  Court  was  not  concluded  by 
the  confirmation  of  the  order  at  sessions. 

(2.)  That  the  agreement  was  one  of  hiring 
and  service,  and  that  the  service  must  be  un- 
derstood to  have  been  performed  under  the 
agreement. 

(3.)  That,  as  evidence,  coming  under  the 
description  of  that  which  was  stated  to  have 
been  tendered,  would  in  some  cases  be  ad- 
missible, and  in  others  not,  it  did  not  appear 
that  the  rejection  was  necessarily  wrong. 

This  Court  quashed  the  order.  Jiex  v.  BU- 
linghay^  676. 
(2.)  What  an  exceptive  hiring. 

Pauper  was  hirod  by  the  proprietors  of  a 
colliery,  from  5th  April,  1816,  to  the  5th 
April,  1817,  to  work  as  should  be  neces- 
sary for  carrying  on  the  colliery,  and  as 
he  should  be  required  to  do  by  the  own- 
ers, on  the  terms  that  the  forfeitures,  to  be 
Eaid  by  him  for  such  days  as  he  should  lay 
imself  idle,  should  be  paid  to  him  to  the 
same  amount  by  the  proprietors  for  every  day 
he  should  be  laid  idle  by  them,  except  on  the 
pay  Saturdays,  when  the  pit  was  going  single 
shift ;  but,  when  the  pit  was  going  double 
shift,  the  men  were  to  work  one  shift  on  the 
pay  Saturdays,  to  moke  each  shift  work 
eleven  days;  that  he  should,  except  when 
prevented  by  sickness,  &c.,  do  a  full  day's 
work  on  every  working  day,  except  a  single 
shift  pit  on  the  pay  Saturdays ;  ana,  in  default 
thereof,  forfeit  for  every  default  2«.  6d. ;  that 
he  should  be  paid  his  wa^es  every  fourteen 
days ;  and  that  nothine  in  the  agreement 
should  prejudice  the  legal  remedies  belonging 
to  masters  and  servants,  or  the  jurisdiction 
of  the  magistrates.  The  following  facta  also 
were  stated  in  a  case  sent  from  sessions. 
Pay  Saturday  is  every  alternate  Saturday. 
The  ordinarjr  day's  work  of  a  pit  is  twelve 
hours ;  the  pit  is  then  said  to  go  single  shift. 
When  it  is  worked  all  the  twonty*four  hours, 
it  is  said  to  go  double  shift ;  in  the  latter  case, 
workinemen  work  ten  and  twelve  shifts  (of 
twelve  hours  each)  in  alternate  fortnights  re- 
spectively ;  the  proviso  as  to  working  one 
shift  on  pay  Saturday  applies  only  to  men 
working  twelve  shifts  m  the  fortnight.  Some- 
times, when  a  pit  is  working  double  shift,  a 
necessary  job  requires  a  few  individuals  (but 
rarely,  if  ever,  the  whole  pit's  crew)  to  re- 
main in  the  pit,  after  the  shift  to  which  they 


belong  has  finished  work.  The  pauper 
worked  sometimes  single  shift,  and  some- 
times double  shift : 

Heldt  an  exceptive  hiring.  Rex  v.  Cowpen, 
333. 

IV.  Settlement  by  estate. 

What  equitableestate  will  conferascttlement. 

A  mortgagor  in  possession  gave  by  will  all 
his  real  and  personal  property  to  trustees,  in 
trust  to  sell  and  apply  the  proceeds  to  pay  his 
mortgage  and  other  debts,  and  funeral  ex- 
penses, and  the  residue  to  his  wife  for  her  own 
use.  He  also  made  the  trustees  his  execu- 
tors, and  left  some  personal  property.  After 
his  death,  the  wife  resided  in  the  parish  where 
the  land  was  situated,  but  not  on  the  land ; 
and  the  trustees  resided  on  the  land,  and  did 
not  sell  or  render  an  account : 

Held,  that  the  wife  gained  a  settlement  by 
such  residence  ;  although  it  appeared  that  the 
trustees  would  have  been  glad  to  sell  the  land 
for  the  principal  and  interest  due;  and  al- 
though for  the  purpose  of  defeating  the  settle- 
ment, evidence  was  offered  that  tne  real  and 
personal  estate  was  not  solvent,  which  the 
sessions  refused  to  receive.  Jiex  v.  AtJackby, 
200. 

V.  Settlement  by  renting  tenement. 

What    constitutes   a  separate  and  distinct 

dwelling-house. 

W,  rented  and  occupied  the  middle  floor  of 
a  house.  Two  outer  doors,  and  some  steps, 
which  gave  access  to  that  floor,  were  appro- 
priated to  him  exclusively.  A  separate  flight 
of  steps  on  the  outside  of  the  house  led,  by  a 
different  outer  door,  to  a  passage  on  the  mid- 
dle floor,  from  which  passage  a  tenant  occu- 
pying the  upper  floor  reached  his  premises, 
by  a  staircase  of  his  own.  One  of  w.'s  rooms 
opened  into  this  passage,  and  W.  could  not 
reach  that  room  but  by  going  up  the  last- 
mentioned  steps,  and  along  ine  passage,  or 
by  crossing  the  passage  from  ms  other  rooms, 
by  a  door  in  one  of  them,  which  was  usually 
locked.  All  the  last -mentioned  rooms  com- 
municated with  each  other,  and  with  both 
the  doors  appropriated  to  W. : 

Held,  that  the  premises  occupied  bv  W. 
were  **a  separate  and  distinct  dwelling- 
house,'*  within  Stat.  6  G.  4,  c.  57,  by  renting 
which  a  settlement  might  be  gained.  Rex  v. 
Great  and  Little  Vivtorth  and  North  Bid* 
dick,  261. 

VI.  Settlement  by  serving  an  office. 
Nature  of  oflice. 

Pauper,  upon  a  vacancy  of  the  ofllices  of 
parish  clerk  and  sexton  of  B.,  was  requested 
by  the  rector  to  perform  the  duty  of  clerk 
for  a  Sunday,  which  he  did  ;  and  the  rector 
afterwards  said  to  him,  **  I  shall  appoint  vou 
my  regular  clerk  and  sexton,  and  to  follow 
me  in  marrisges  and  funerals."  Pauper  ac- 
cordingly entered  upon  the  office.  Soon 
afterwards,  two  parishioners  objected  to 
what  the  rector  had  done,  who  answered 
that  he  should  persist.  The  parish  were  in 
the  habit  of  paying  a  salary  to  the  parish 
clerk  and  sexton ;  the  overseer  refusing  to 
pay  the  pauper,  the  rector  threatened  nim 
with  legal  proceedings,  upon  which  the 
salary  was  paid,  and  the  vestrv  afterwards 
increased  it.  Pauper  executea  the  office, 
and  received  the  emoluments,  residing  in  B., 
for  several  years :  Held^  that  he  was  well 
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appointed,  and  gained  a  aetilement  in  6. 
Rex  V.  Beitibins,  682. 
VII.  Appeal. 

1.  Notice  of  appeal  under  local  act,  by  whom 
to  be  civen. 

By  a  local  act  it  was  provided  that,  if 
any  person  should  think  himself  aggrieved 
by  certain  assessments,  he  might  appeal  to 
the  quarter  sessions,  first  giving  notice,  and 
entering  into  recognisance  to  prosecute  such 
appeal.  By  another  act,  giving  power  to 
certain  road- trustees,  it  was  enacted,  that 
they  might  sue  and  be  sued  in  the  name  of 
any  one  or  more  of  them  ;  that  no  action  or 
prosecution  so  commenced  should  abate  by 
the  death,  &.c.,  of  such  trustee;  and  that 
such  trustee,  in  whose  name  any  action  or 
suit  should  be  commenced  or  prosecuted  in 

Kursuance  of  the  act,  should  be  reimbursed 
is  costs  thereby  incurred,  and  also  the  costs 
of  prosecuting  any  indictment  or  other  pro- 
ceedings whatsoever,  commenced  or  prose- 
cuted against  any  person  by  order  of  the 
trustees. 

A  single  trustee  gave  notice  of  appeal 
against  a  rate,  beginning,  '*  I,  A.  B.,  one  of 
the  trustees,  &c.,  for  and  on  behalf  of  myself 
and  the  others  of  the  said  trustees,  hereby 
give  you  notice,  that  an  appeal  will  be  en- 
tered and  prosecuted,  on  behalf  of  the  aaid 
truateetf  against  a  certain  rate,"  &c.  He 
also  entered  into  a  recognisance  (in  which 
no  other  trustee  joined),  with  the  condition, 
"that  the  gaid  A.  B.,  or  the  truttees  ap- 
pointed under  a  certain  act,  ^c,  do  appear 
at  the  next  general  quarter  sessions,  &c., 
and  prosecute  an  appeal,  &c.,  and  abide  the 
order,"  &c.  It  did  not  appear  whether  A. 
B.  was  or  was  not  authorized  bv  the  trustees 
to  take  these  steps,  but  they  had  made  no 
disclaimer. 

Held,  that  there  was  a  sufficient  notice 
and  recognisance  within  the  iirst-mentioned 
statute;  and  a  mandamus  issued  command- 
ing the  sessions  to  hear  the  appeal.  Rex  v. 
Juaticet  of  Surrey,  701  (n.). 

2.  What  sufficient  notice  of  grounds  of  ap- 
peal. 

The  parish  of  G.  gave  notice  to  the  parish 
of  P.  of  an  appeal  against  an  order  removing 
H.  and  his  wife,  and  children  of  the  wife  by 
a  former  husband,  being  under  the  age  of 
sixteen,  from  P.  to  G.,  stating,  as  the  ground 
of  appeal,  that  H.  was  not  settled  in  G.  (set- 
ting, out  objections  to  his  settlement),  and 
that  the  children  were  settled  in  P.,  not 
stating  what  the  nature  of  their  settlement 
was.  Held,  that  this  was  sufficient  notice, 
as  to  the  children,  under  stat.  4  &  5  W.  4,  c. 
76,  8.  81. 

And,  the  sessions  having  refused  to  receive 
evidence  as  to  the  settlement  of  the  children, 
distinct  from  that  of  the  husband,  on  the 
ground  of  insufficiency  of  notice,  this  Court 
issued  a  mandamus  commanding  them  to 
enter  continuances  and  hear  the  appeal.  Bex 
v.  Justices  of  CornuHill,  134. 

3.  How  far  party  confined  to  terms  of  his 
notice. 

( 1 .)  Of  grounds  of  removal. 

The  parish  officers  of  K.,  intend iiig  to  re- 
move a  pauper  to  C,  sent  to  the  officers  of 
the  latter  parish  a  notice  of  chargeability, 
the  order  of  removal,  and  the  pauper's  ex- 
amination.    The   examination   stated    that 


the  pauper  was  born  at  K.,  where  his  father 
then  resided :  bat  that  the  father  iheo,  and 
until  his  death,  belonged  to  C,  as  the  paoper 
had  heard  and  believed ;  and  that  the  pauper 
heard  him  say  that  he  was  a  certificated  man 
from  C.  The  officers  of  C.  gave  notice  ot 
appeal  on  the  ground  that  the  pauper's  father 
never  was  settled  in  or  certificated  from  C. 
On  the  hearing  of  the  appeal,  the  respoo- 
dents  offered  evidence  tnat  the  pauper's 
father  was  settled  in  C.  by  apprenticeship. 

Held  that,  under  stat.  4  A&  5  W.  4,  c.  76. 
s.  79,  it  was  not  necessary  that  more  specif 
information  should  have  been  given  of  the 
grounds  of  removal,  to  render  the  above  eYJ- 
dence  admissible.    Rex  v.  Kdtedon,  BSTt. 

(2.)  Of  grounds  of  appeal. 

A  pauper  bein^  removed  to  a  parish  u 
settled  there  by  hirine  and  service,  the  parid) 
gave  notice  of  appeal,  statins,  as  the  groimd 
(pursuant  to  stat.  4  &.  5  W.  4,  c.  76,  a.  61), 
that  the  pauper,  at  kis  hiring,  stipulated  lo 
have  two  days'  holidavs  at  Spalding  clab 
feast  in  July  ;  and  that  he  had  such  boiidars 
during  his  year  of  service.  On  the  heario; 
of  the  appeal,  the  pauper  (called  for  the  re- 
spondents) proved  on  cross-examimtion  that 
he,  at  his  hiring,  bargained  for  one  day's 
holiday  to  go  to  Holbeach  fair,  and  had  it 
during  the  year ;  but  that  he  did  not  bargain 
for,  or  have,  any  holiday  at  Spalding  clab 
feast.  The  sessions  having  found  an  eicep- 
live  hiring,  subject  to  the  opinion  of  ihjB 
Court,  whether  evidence  as  to  the  one  day  a 
holiday  was  admissible. 

Held,  that,  under  the  notice  given,  toch 
evidence  could  not  be  received :  and  the  or- 
der founded  upon  it  was  quashed.  Sa  t. 
Holbeach,  685.  ^         . 

4.  Service  of  notice  on  churchwardens,  when 

Sarish   divided    into    districts.     Statate, 
:iiL 

VIII.  Order  of  filiation.  . 
To  what  sessions  application  to  be  made. 

Bastardy,  I. 

IX.  Overseers. 

1.  What  they  may  include  in  their  accounii. 

Overseers,  .  ^ 

2.  When  Court  will  compel  ihera  to  piodBM 

indentures   before   trial  of  appeal,  to  w 
stamped.    Mandamus,  II.  7. 

PRACTICE. 

I.  Amendment  of  record.    Post,  XI. 

II.  Arrest.  .,     .  ^. 

1.  On  bad  affidavit  to  hold  to  bail.   ArrtH, 

I"-  .     ,  n 

2.  On  ca.  sa.  without  warrant.    ilrrWi"- 

III.  Bail. 

1.  Affidavit  to  hold  to  bail.  . 
(1.)  What  it  must  state.  Arrest,  111. 
(2.)  How  bad  affidavit  to  be  taken  tdvan- 

tage  of.    Arrest,  III.  ^     _  .,  ,« 

2.  To  aheriflr,  when  exonerated.    '»"' 'j,V 

3.  Toaction,  when  they  mayrcnder.  i^au.iii- 

4.  Scire  facias  against.    Scire  Facias,  i-  *• 

IV.  Certiorari.  .         i..,-rtth 

1.  Steps  previous  lo  application  fcr.  Dy  pw^ 
Cerltorart,  I.  1.  ,.     .,a- 

2.  What  must  be  shown  on  spphcstioaioL 
Certiorari,  II. 

V.  Criminal  information.  ,  ,      .-.- 
Upon  what  affidavits  granted,   i*/^""*"' 

Criminal,  I. 
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VI.  Judge. 

Form  of 'motion  to  Court  after  hearing  by 
Judge  at  chambers.    Arrettt  III. 

VII.  Judgment. 

Entry  of,  after  special  finding  by  jury.    Po«c, 
XL  3 ;  Statute,  XXXI.  2  (1) ;    Verdict,  I. 

VIII.  Notice  to  produce. 

What  sufficient  time  of  service.    Evidence, 
VI.  2. 

IX.  Payment  into  Court. 

When  Court  will  compel.     Payment  into 
Court,  L 

X.  Production  of  papers. 

When    Court    will    compel,    before    trial. 
Mandamus,  II.  7. 

XI.  Record. 
Amendment  of. 

1.  By  inserting  other  parties. 

A  married  woman,  whose  husband  lived 
abroad,  rented  premises  in  her  own  name, 
not  Btatjnff  whether  she  was  married  or 
single.  Having  paid  rent  to  A.,  of  whom 
she  took  the  premises,  under  a  threat  of  dis- 
tress, she  was  distrained  upon  by  B.,  claim- 
ing to  be  the  landlord,  for  the  same  rent. 
She  brought  replevin,  and  the  defendant 
(the  broker)  pleaded  that  she  was  a  married 
woman,  and  that  the  goods  were  her  bus- 
band*8.  A  Judge  at  chambers  made  an 
order,  at  the  plamtiff's  instance,  that  the 
proceedings  should  be  amended  by  inserting 
the  husband's  name  in  the  declaration,  un- 
less the  defendant  would  withdraw  his  pleas 
and  avow,  in  which  case  the  plaintiff's 
coverture  should  not  be  set  up : 

Held,  that  such  an  order  could  not  be 
made  without  the  defendant's  consent, 
though  in  a  case  of  obvious  oppression. 
Order  set  aside.    Eubanke  v.  Owen,  298. 

2.  By  inserting  new  pleadings. 

A  cause  was  referred  at  Nisi  Prius,  and 
a  verdict  taken  for  the  plaintiff,  subiect  to  a 
reference.  The  arbitrator  certified  to  the 
Court,  pending  the  reference,  that  it  would 
be  agreeable  to  the  justice  of  the  case  to 
allow  the  plaintiff  to  amend  his  replication, 
by  substitutinff  de  injuria,  or  some  other  re- 
plication which  should  put  in  issue  all  the 
allegations  in  the  plea. 

Held,  that  such  amendment  could  not  be 
ordered  without  consent  of  both  parties. 
Croa§  V.  Metcalfe,  800. 

3.  By  making  pleadings  conformable  to  find- 
ing of  jury. 

In  an  action  of  replevin,  commenced  after 
Stat.  3  &.  4  W.  4,  c.  42,  came  into  operation, 
but  in  which  the  declaration  was  dated  before 
the  first  day  of  Easter  term,  1834.  the  defen- 
dant avowed  for  rent  arrear  on  a  demise  at 
an  annual  rent  of  6502.  Plea,  non  tenuit. 
The  plaintiff  gave  evidence  that  the  rent  was 
only  5002. ;  and  the  defendant,  before  ver- 
dict, refused  to  amend.  The  jurv  found  for 
the  plaintiff;  and  found  specially  that  the 
rent  was  5002.;  and  this  verdict  was  en- 
dorsed on  the  record. 

Held,  first,  that  the  plaintiff  must  have 
judgment. 

fondly,  that  this  Court  would  not  amend 
the  avowry,  by  making  it  conformable  to  the 
holding  at  5002.,  and  give  judgment  on  the 
record  so  amended. 

Thirdly,  that  the  defendant  was  not  en- 
titled to  a  new  trial,  in  order  that  he  might 
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have  an  opportunity  of  amending  the  avowry 
as  above. 

Fourthly,  that  the  Court  would  not  have 
granted  a  new  trial  under  these  circum- 
stances, even  if  the  declaration  had  not  been 
dated  before  the  first  day  of  Easter  term, 
1834;  the  defendant's  proper  remedy,  if  any, 
for  the  mistake  in  the  avowry,  being  to 
apply  to  the  Judge  at  Nisi  Prius  for  leave  to 
amend. 

The  Court  refused  to  take  the  summing 
up  of  a  Judge  at  Nisi  Prius  from  a  short- 
hand writer's  notes.    Serjeant  v.  Chaffy,  354. 

XII.  Rule  of  Court. 

Second  application  for  rule  on  new  statement 

of  facts. 

Where  a  rule  had  been  obtained  to  dis- 
charge a  party  out  of  custody,  and  had  been 
afterwards  discharged,  the  Court  refused  to 
entertain  the  same  Question  on  a  subsequent 
application,  foundea  upon  facts  which  had 
occurred  before  the  previous  rule  was  obtain- 
ed ;  it  not  appearing  that  the  party  applying 
was  then  ignorant  of  the  facts,  though  they 
were  not  then  brought  before  the  Court. 
Bodfield  V.  Padmore,  785,  (n.) 

See  also  Information,  Criminal,  I. 

XIII.  Trial,  new. 

To  amend  pleadings  conformably  to  finding 
of  jury.    Antd,  aI.  3. 

XIV.  Verdict. 

Power  of  Judge  to  discharge  jury  .from  giving 
verdict.    Custom,  III. 

PRESUMPTION. 

See  Evidence,  IX. 

PRIVILEGED   COMMUNICATION. 

I.  What  is.    Slander, 

II.  How  to  be  pleaded.    Libel, 

PROFIT  A  PRENDRE. 

I.  Distinction  between  profit  k  prendre  and 
easement.    Easement,  I. 

II.  How  right  to  be  sot  out  on  pleadings. 
Easement,  I. 

PROHIBITION. 

To  Ecclesiastical  Court. 
When  it  lies. 

1.  The  Consistory  Court  of  Hereford,  upon 
articles  exhibited  against  a  beneficed  clerk, 
pronounced  sentence,  declaring  that  the  said 
articles  were  for  the  most  part  sufficiently 
and  fully  proved,  and  suspended  him  for  three 
years.  After  sentence,  a  rule  for  a  prohibi* 
lion  was  obtained,  on  the  suegestion  that 
some  of  the  articles  contained  charges  cogni- 
sable in  courts  of  common  law  ;  but  it  was 
not  denied  that  others  were  of  ecclesiastical 
cognizance : 

Held  that,  after  this  sentence,  it  must  be 
presumed  that  the  Ecclesiastical  Court  had 
proceeded  upon  such  matters  as  were  within 
Its  cognizance ;  and  the  rule  was  discharged. 
Hartv,  Marsh,  591, 

2.  An  executor  having  exhibited  an  in- 
ventory in  the  Ecclesiastical  Court,  at  the 
instance  of  legatees,  the  latter  filed  excep- 
tions to  the  inventory,  and  the  executor  put 
in  his  answer.  The  Court  examined  wit- 
nesses viv&  voce  as  to  the  coneciness  of  the 
inventory,  and  afterwards  decreed  that  the 
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inventory  wu  false  and  fraudulent,  and 
ordered  it  to  be  amended  according  to  the 
Judge's  minutes.  This  Court,  on  motion 
by  the  executor,  granted  a  prohibition  ; 

Although  the  parties  had  consented  to  the 
examination  beine  talien  vivi  yocc,  and  the 
executor  had,  after  such  examination,  ap- 
plied  for  leave  to  amend  the  inventory.  Gnf- 
fiths  V.  Anihonjft  623. 

PROMISSORY  NOTE. 
See  Bills  of  Exchange  and  Promisiory  Notet, 

QUO  WARRANTO. 

When  it  lies. 

1.  For  office  of  sexton.    Mandamut,  I.  5. 

2.  To  member  of  corporation  on  grounds 
affecting  whole  corporate  body. 

The  Court  will  grant  a  quo  warranto  in- 
formation, at  the  instance  of  a  private  relator, 
affainst  a  member  of  a  corporation,  on  grounds 
anecting  his  individual  title,  although  it  be 
suggested  that  the  same  objections  apply  to 
the  title  of  ever^r  member,  and  therefore  that 
the  application  is,  in  effect,  against  the  whole 
corporate  body.    Rex  v.  Whttet  613. 

RATE. 

I.  Church-rate. 

Power  of  churchwardens  to  borrow  money 
on  credit  of  rates. 

1.  Under  statute  59  G.  3,  c.  134,  s.  14, 
churchwardens  cannot  raise  a  loan  on  the 
credit  of  the  church-rates  to  pay  a  debt  for 
repairs,  incurred  in  a  past  year. 

The  loan  ought  to  bo  raised  at  the  time 
when  the  repairs  are  done,  and  the  laying  of 
rates  for  the  repayment  should  commence 
immediately,  and  be  continued  so  as  to  pay 
off  the  debt  by  ten  annual  instalments.  Bex 
V.  Churchvmrdens  ofDunletft  10. 

2.  See  Mandamutt  I.  2. 

II.  Poor-rate. 

1.  Who  liable  to.    Poor,  I.  1. 

2.  Inspection  of  rate-books.     Pooft  I.  2. 

3.  Appeal  against  poor-rate.    Poor^  VII.  1. 

RECOGNISANCES. 

I.  Who  to  enter  into,  for  parish,  on  application 
for  certiorari.     Certiorari,  I.  1. 

II.  Allowance  of  certiorari  on  insufficient  re- 
cognisances.    Certiorari^  I.  1. 

III.  Tower  of  justices  to  commit  to  prison  on 
neglect  to  enter  into  recognisances.  Con- 
viction, I. 

RECORD. 

I.  Amendment  of.    Practice,  XL 

II.  Endorsement  of  special  finding  by  jurv 
under  stat.  3  &  4  W.  4,  c.  42,  a.  24.  Statute, 
XXXI.  2,  (1.) 

REFUSAL. 

I.  What  amounts  to  demand  and  refusal. 
Mandamus,  I.  5. 

II.  By  commissioners  under  local  act  to  en- 
tertain complaint,  how  far  an  order,  determi- 
nation, and  judginent.    Statute,  XLI. 


REPLEVIN. 

I.  Detention  how  far  a  takinc. 

Replevin  for  taking  and  detaining,  kc. 
Avowry  for  rent  arrear.  Plea,  that,  after 
the  taking  and  before  the  impounding,  plaio- 
tiff  tendered  the  rent  and  expenses. 

On  special  demurrer,  for  that  the  plea  did 
not  go  to  the  taking  but  only  to  the  deiaioinj, 
held  a  good  plea,  the  tortious  detention  being 
a  taking.    Ewtns  v.  Elliott,  142. 

II.  Amendment  of  avowry  after  special  finding 
by  jury.    Practice,  XI.  • 

RULE  OF  COURT. 

I.  Second  application  for  rule  on  new  statement 
of  facts  known  on  first  applicatioD.  Infema- 
tion,  Criminal,  I. ;  Practice,  XII. 

II.  Hil.  4  W.  4. 

1.  What  maybe  given  in  evidence  on  p]ei 
of  non  assumpsit.     Bailment,  II. 

2.  Proof  of  certificate  by  apothecary,  when 
dispensed  with.    Evidence,  XI. 

III.  Mic.  7  W.  4. 

Rules  upon  sherifia,  519. 

SCIRE  FACIAS. 

I.  Against  bail. 
1.  When  it  may  be  sued  out. 

A.  obtained  judgment  against  H.  of  Mi- 
chaelmas term,  and  sued  out  a  ca.  sa.,  which 
was  returned,  non  est  inventus,  on  I3th 
January.  On  14th  January,  H.  obtained  • 
rule  nisi  for  a  new  trial  on  nonsuit,  and  thai 
proceedings  should  be  stayed  in  the  mean- 
while;  and  he  had  given  notice  to  A.  of  his 
intention  to  move  for  this  rule,  before  the  a. 
aa.  was  sued  out.  The  rule  was  dtschirged 
on  8th  June.  On  9th  June  a  sci.  &.  against 
the  bail  was  sued  out :  Udd  to  be  regular; 
and  that  no  fresh  entry  of  judgment,  or  alias 
ca.  sa.  was  necessary. 

Three  of  the  days  during  which  the  act.  n. 
lay  at  the  office  of  the  sheriff  (of  Middlesex) 
before  the  return,  were  Whit  Monday,  Tues- 
day, and  Wednesday.  It  appeared  by  affida- 
vit that  these  daya  were  halt-holidays  at  the 
office,  the  hours  of  general  business  bein^ 
only  from  eleven  to  two ;  but  that  the  sci. 
fa.  book  might  be  searched  for  the  same  time 
as  on  other  days.  Held,  that  these  three 
days  were  to  be  counted  as  searching  days. 

The  sci.  fa.  was  returned  nil,  on  15th  June. 
R.,  one  of  the  bail,  had  left  the  place  where 
he  formerl^r  resided  (in  Lancashire),  and  whtcfa 
was  descnbed  as  his  residence  in  the  recog- 
nisance, and  had  quitted  the  realm.  A.  s 
attorney  knew  that  he  had  left  his  reaidcnw, 
but  did  not  know  whither  be  was  goat.  On 
9th  July  a  letter  was  sent  by  post  to  R.  s 
former  residence,  giving  bim  notice  of  the 
proceedings,  which  was  not  returned  nom 
the  Dead  Letter  oflice.  On  23d  July  A.  ob- 
tained  a  judse's  order  for  signing  jodgmeni 
against  the  bail,  which  was  signed  aceord- 
ingly,  R.  not  having  been  summoned.  Tne 
Court  refused  to  set  the  judgment  aside. 

Held,  that,  if  R.  had  shown  any  roat^6r 
which,  had  he  been  sumuMned,  he  migQi 
have  pleaded  in  bar  to  the  sci.  fa.,  at 
might  have  been  allowed,  on  motion,  to 
plead  (though  not  to  render),  if  the  »•«*" 
were  not  denied,*  or  if  they  were  denied,  w 
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might  have  had  auditi  quereli.    Armitage  v. 
JHebye,  76. 

2.  Lying  for  inipection  before  sheriff's  re- 
turn.   Anti,  1. 

3.  What  notice  to  bail  requisite.    Antij  1. 

4.  How  insufficiency  of  notice  to  bail  may 
be  taken  advantage  of.    Antit  1« 

II.  To  revive  judgment. 
Whether  pending  writ  of  error  may  be  plead- 
ed.   Error,  Writ  of,  I. 

SCOTLAND. 

Law  of,  to  be  proved  as  set  out  on  pleadings. 
Pleading,  V.  2. 

SEISIN. 

Id  allotments  under  local  inclosure  act,  from 
what  time  it  takes  effect  by  commissioners' 
award.    Jncloture. 

SESSIONS. 

Court  of  quarter. 

1.  Jurisdiction  of,  to  award  compensation 
under  local  act.    Statute,  XLI. 

3.  How  far  Court  of  K.  B.  concluded  by  in- 
ference of  facts  drawn  by  sessions.  Poor, 
111.  1. 

3.  What  Court  of  K.  B.  will  presume  to 
support   decision  of  sessions.     Poor,  III. 

SEXTON. 

I.  Right  of  election  to  office,  how  to  be  deter- 
mined.   Mandamut,  I.  5. 

II.  Whether  quo  wananto  lies  for  the  office. 
Mandamut,  I.  5. 

SHORT-HAND  WRITER. 

Notes  of,  for  what  purpose  receivable  by  court. 
Practice,  XI.  3. 

SLANDER. 

Privileged  communication. 

Words  spoken  by  a  subscriber  to  a  charity 
in  answer  to  inquines  by  another  subscriber, 
respecting  the  conduct  of  a  medical  man  in 
his  attendance  upon  the  objects  of  the  cha- 
rity, are  not  merely  on  account  of  those  cir- 
cumstances, a  privileged  communication. 
Martin  v.  Strong,  535. 

See  also  Libel. 

ST.  JAMES. 

(Westminster.)  Election  of  churchwardens, 
bow  to  be  made.    Statute,  III. 

ST.  MARTIN. 

Westminster.)  Election  of  churchwardens, 
how  to  be  made.    Statute,  III. 

STAGE-COACH. 
Liability  of  proprietors  of.    See  Bailment, 

STAMP. 

I.  On  agreement  ad  valorem. 

By  the  same  a^preement  close  A.  was  de- 
mised at  a  rent  ot  2002.  a  year,  and  close  B, 


at  the  same  rent  which  was  paid  by  the  tenant 
then  in  possession,  not  otherwise  describ- 
ing the  amount.  'The  agreement  was  pro- 
duced in  evidence,  with  an  ad  valorem  stamp 
on  the  annual  sum  made  up  of  200/.  and  of 
the  rent  paid  by  the  above-mentioned  tenant, 
the  amount  of  which  was  proved  by  wit- 
nesses. 

Held,  that  the  document  was  rightly 
stamped,  and  properly  admitted  in  evidence. 
Parry  v.  Deere,  531. 

II.  On  attornment,  when  necessary  as  for 
agreement.    Ejectment,  I. 

III.  Whether  Court  will  compel  parties  to 
produce  documents  before  trial  tobe  stamped. 
Mandamut,  II.  7. 

STATUTE. 

First:  Decisions  on  public  and  general  sta- 
tutes. 

I.  43  Eliz.  c.  6.  (Costs.)  What  constitutes  an 
interest  in  land.    Cottt,  I.  3. 

II.  29  Car.  2,  c.  3.  (Frauds.)  Parol  demise 
under  s.  3.    Landlord  and  Tenant,  VI. 

III.  1  Jac.  2,  c.  22.  (Division  of  parish  of  St. 
Martin,  Westminster.)  Election  of  church- 
wardens, how  to  be  made. 

By  statute,  1  Jac.  2,  c.  22  (1685),  the  parish 
of  St.  James,  Westminster,  was  created,  by 
dividing  a  district  from  the  parish  of  St.  Mar- 
tin ;  and  it  was  enacted,  that  the  inhabitants 
of  St.  James's  "  shall  be  from  time  to  time 
subiect  to  the  laws  and  statutes  now  in  force, 
or  hereafter  to  be  made  for  the  choice  of 
churchwardens,"  &c.,  "and such  other  \ikfi 
parish  officers,  and  other  parochial  duties 
within  the  said  parish,  in  like  manner  as  the 
inhabitants  of  the  said  parish  of  St.  Martin's 
are  or  might  be  subject  and  liable  unto."  St. 
Martin's  bad  been  governed  by  a  select  ves- 
try :  and  provision  was  made  for  continuing 
such  n  vestry  in  St.  James's. 

Before  1685  the  practice  in  St.  Martin's 
on  the  election  of  the  two  churchwardens 
had  been,  that  the  vestry  chose  them  by  scor- 
ing certain  prepared  lists  (the  greatest  num- 
ber of  scores  carrying  the  election ) ;  but,  by 
usa^e,  the  junior  churchwarden  of  the  pre- 
cedmg  year  was  re-elected  of  course.  It  did 
not  appear  how  or  when  this  practice  origi- 
nated. The  power  of  the  select  vestry  to 
choose  the  churchwardens  was  often  dis- 
puted in  St.  Martin's  after  1685 ;  and  for  the 
last  two  years,  the  elections  by  them  were 
discontinued,  and  the  officers  chosen  accord- 
ing to  Stat.  58  G.  3,  c.  69.  No  alteration 
was  made  in  St.  James's. 

Held,  that  the  mode  of  election  practised  in 
1685  was  one  of  the  laws  then  in  force,  by 
which,  under  stat.  1  Jac.  2,  c.  22,  the  parish 
of  St.  James  was  to  be  governed.  And  that 
the  abandonment  of  the  custom  bv  St.  Mar- 
tin's  did  not  oblige  St.  James's  to  discontinue 
it  also. 

St.  James's  had  adopted  Sir  John  Hob- 
house's  act.  Affreed,  that  this  made  no  dif- 
ference. Sex  V.  Churchwardent  of  St,  Jamet, 
Wettmintter,  39\. 

IV.  11  G.  1,  c.  18.  (City  of  London.)  Effect 
of,  upon  custom  of  city  of  London  as  to  elec- 
tion of  aldermen.    Cuttom,llL 

V.  5  G.  2,  c.  19.  (Appeal  to  sessions  and  cer- 
tiorari.) Recognisances  on  application  for 
certiorari.    Certiorari,  I.  1. 
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VI.  11  G.  2,  c.  19.  (Landlords  and  tenants.) 
Doable  costs  under.    Costg^  1. 1,  (2.) 

VII.  13  G.  2,c.  18.  (Certiorari.)  Notice  pre- 
vious to  application  for  certiorari.  Certio- 
rari, I.  1.    . 

VIII.  17  G.  2,  c.  3.  (Poor-rates.)  Right  of 
rate-payers  to  inspect  books.    Poor^  I.  2. 

IX.  22  G.  2,  c.  46.  (Attorneys  and  solicitors.) 
What  may  be  pleaded  to  action  of  debt  for 
penahy.     Pleading,  IV.  6,  (2.) 

X.  13  G.  3,  c.  78.    (Highways.) 


1.  Order  of  justices  for  stopping  and  divert- 
ing highway.     Highway^  II.  1,  (1.) 

2.  Certiorari  under  s.  5.    Highway j  II.  1,(1.) 

XI.  17  G.  4,  c.  56.  (Woollen  manufacture.) 
Conviction  under:  proceedings  on  appeal. 
Convietiorit  I. 

XII.  3»G.  3,  c.  73.  (Parish  of  St.  Maryle- 
Bone.)  Right  of  rate-payer  to  inspect  rate- 
books.   Poor,  I.  2. 

XIII.  41  G.  3,  c.  109.  (Inclosure.)  Notice  by 
commissioner,  upon  whom  to  be  served. 

A  parish  was  divided  into  four  tithings,  A., 
B.,  C.,  and  D.,  A.  containing  the  parish 
church.  Each  tithing  maintainedits  own  poor, 
and  each  had  a  churchwarden,  elected  at  a 
vestry  of  the  parish  in  general,  but  from  and 
by  its  own  inhabitants.  The  minuie  of  ap- 
pointment included  all  the  four,  and  stated 
them  to  have  been  nominated  to  serve  the 
office  of  churchwardens  for  the  tithings  for 
the  year  ensuing.  AH  were  sworn  in  toge- 
ther at  the  archdeacon's  visitation,  the 
oath  being  administered  to  them  and  each 
of  them,  *'  trul]^  to  execute  the  office  of 
churchwarden  within  your  parish."  None 
ever  acted  out  of  his  own  tithing,  unless 
in  signing  the  annual  presentments  to  the 
archdeacon  of  the  state  of  the  church, 
&c.  Each  of  the  tithings  (except  A.,  which 
was  exempt)  raised  its  own  church-rate,  and 
paid  it  to  the  vestry  clerk;  and  he  kept  a 
separate  account  for  each  churchwarden,  who 
accounted  with  the  inhabitants  of  his  own 
tithing. 

A  commissioner  of  inclosure  under  a  local 
act  and  the  general  act,  41  G.  3,  c.  109,  s.  3, 
made  an  order  settling  the  boundaries  be- 
tween the  above  parisn  and  another  parish 
adjacent,  and  adjudging  certain  lands  to  be 
in  the  latter ;  and  he,  within  a  month,  served 
a  description  of  the  boundaries  on  a  party 
then  acting  as  churchwarden  of  tithing  A. 
Until  the  order,  the  lands  in  question  had 
been  rated  to  tithing  B. 

On  appeal  against  a  poor-rate  made  upon  the 
above  lands  as  situate  in  tithing  B.,  notwith- 
standing the  commissioner's  order : 

Heldt  that  the  description  of  boundaries  had 
been  sufficiently  served  according  to  the 
proviso  of  Stat.  41  G.  3,  c.  109,  s.  3,  requiring 
such  a  description  to  be  served  upon  *'  one  of 
the  churchwardent  or  overseers  of  the  poor  of 
the  respective  parishes,** 

Although  the  party  served  had  finished  his 
vear  of  office,  but  continued  to  do  the  duties, 
because  his  successor  bad  not  been  sworn  in 
or  acted. 

Held,  also  that  the  sessions  had  acted 
rightlv  in  rejecting  evidence  offered  to  ahow 
that  the  commissioner,  in  his  inquiry  into  the 
boundaries,  had  not  conducted  his  examina- 
tion in  the  manner  reouired  by  stat.  41  G.  3, 
c.  109.  s.  3.    Bex  v.  Marsh,  468. 

XIV.  43  G.  3,  c.  46.     (Frivolous  arrests.) 


When  defendant  entitled  lo  costs  under  a.  3. 
Costs,  I.  5. 

XV.  48  G.  3,  c.  123.  (Imprisonment  for  small 
debts.)  Discharge  of  prisoner  on  petition  of 
wife.    Execution, 

XVI.  55  G.  3,  c.  68.  (Highways.)  Order  of 
justices  for  stopping  and  diverting  highways. 
Highway,  II.  1. 

XVII.  55  G.  3,  c.  192.  (Devises  of  copyhold 
efttates.)  To  what  devises  it  extendi.  De- 
vise, II. 

XVIII.  55  G.  3,  c.  194.  (Apothecaries.)  Proof 
of  certificate,  when  necessary.  Etidnce, 
XI. 

XIX.  56  G.  3.  c.  139.    (Parish  apprentices} 

1.  Jurisdiction  of  justices  in  allowiog  ioden- 
ture.    Poor,  II.  1. 

2.  How  far  consent  of  justices  necessary  to 
existing  service.    Poor,  II.  2. 

XX.  58  G.  3,  c.  69.  (Parish  vestries.)  Pin- 
rality  of  votes  under  s.  3,  to  what  parishes 
applicable.    Parish,  I.  1. 

XXI.  59  G.  3,-  c.  134.  (Church  building 
Power  of  churchwardens  to  borrow  money 
under  s.  14.  Mandamus,  1. 2;  Sate,l,  1. 

XXII.  3  G.  4,  c.  126.  (Turnpike  roads.)  1. 
How  far  it  controls  local  act  as  to  ratetbility 

of  tolls.    Poor,  I.  1,(3). 
2.  Certiorari  how  affected  by  4,  G.  4,  c  95. 
Jury,  III.  1. 

XXIII.  4  G.  4.  c.  95.    (Turnpike  roads.) 

1.  Coasi  ruction  of  ss.  39,  and  43,  as  to  notice 
previous  to  revoking  commissionera*  orders. 
Sect.  43,  of  the  general  turnpike  set,  4  G. 

4,  c.  95,  empowering  commissioners  of  turn- 
pike roads  to  remove  their  clerks,  &c.,  must. 
be  taken  in  conjunction  with  aect.  39,  which 
re9uires  certain  notices  to  be  given  when  it 
is  intended  to  revoke  any  order  of  the  com- 
missioners. 

And,  therefore,  where  commissioners  hjd 
discharged  a  clerk  by  a  resolution  made  wnb- 
out  such  notices,  a  mandamus  was  granted  to 
reatore  him.  Although  at  a  former  meeting, 
the  commissioners  had  ordered  proper  no- 
tices to  be  given  of  a  meeting  for  the  purpose 
of  such  discharge,  and  the  notice  had  not 
been  given,  nor  the  meeting  held,  owing  to 
the  misconduct,  as  was  alleged,  of  the  clerlt 
himself.  Rex  v.  Trustees  of  Wrexham  and 
Denbigh  Roads,  5B\,  . 

2.  In  what  cases  certiorari  within  ss.  86  sm 
87.    Jurylll.i. 

XXIV.  6  G.  4.  c.  57.  (Settlement  of  poorj 
What  constitutea  a  aeparate  and  distinct 
dwelling-house.    Poor,  V. 

XXV.  7  G.  4,  c.  57.  (Inaolvcnt  debtors.)  What 
assignment  void  under  ss.  30,  and  32.   i«»*' 

XXVL  11  G.  4.  &  1  W.  4,  c.  es.  (Sts«e- 
coaches.)  . . .       . 

1.  What  is  a  receiving -house  wiihia  s.  i. 
BaUmenl,  II.  - 

2.  What  notices  to  be  given  by  coach  pwpnc- 
tors.     Bailment,  II. 

XXVII.  11  G.  4,  &  1  W.  4,  c.  70.  (Adroi. 
nistration  of  juatice.)  Effect  o(,  on  admw 
sion  of  attorney.    Attorney,  I. 

XXVIII.  1  W.  4,  c.  21.  (Prohibition  and  man- 
damus.)   Costs  under  s.  6.    Post^M^i- 

XXIX.  1  &  2  W.  4,  c.  €0,  (Ref«l»»^«!!l 
tries.)  Right  of  rate-payers  to  inspea  r»i«^ 
books.    Poor,  I.  2.  r.^uM.) 

XXX.  3&4  W.4,  C.27.  (LimitattoDoftctwM-^ 
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What  constitutes  adverse  possession  under  s. 
15.    Ejectment,  II. 
XXXI.  3  &  4  W.  4,  c.  42.   (Amendment  of  the 
law.) 

1.  Revocation  of  submission  to  arbiiraiion. 
Avsard,  II. 

2.  Endorsement  of  special  finding  on  record. 
(1.)  Declaration  against  sharifffor  an  es* 

cape.  Pleas,  Not  Guilty,  and  that  defen* 
dant  did  pot  arrest.  Issues  thereon.  At  the 
trial,  the  plaintiff's  evidence  showed  that  the 
plaintiff  had  not  arrested,  but  had  negligently 
omitted  to  do  so.  The  Judge  would  not 
amend  the  record,  under  stat.  3  &  4  W.  4,  c. 
42,  s.  23,  but  allowed  the  case  of  negligent 
omission  to  be  proved.  The  jury  found  the 
fact  of  omission  specially,  and  assessed  the 
damsges  at  302.;  and  a  verdict  was  entered 
for  the  defendant  on  both  issues,  and  the  spe- 
cial finding  endorsed  on  the  record,  under 
seet.  24. 

Heldjthnt  this  Court  might  give  judgment 
for  the  plaintiff  according  to  the  righr  of  the 
case,  the  variance  being  immaterial  and  the 
defendant  not  prejudiced. 

Quaere,  whether  the  Judge,  in  acting  upon 
sect.  24,  might  impose  terms  on  the  party 
availing  himself  of  the  statute.  But,  he  not 
having  imposed  them,  this  Court  declined 
doine  so. 

The  postea  stated  the  finding  as  to  the 
sheriff's  default,  and  the  assessment  of 
damages,  and  that,  it  appearing  to  the  Court 
that,  according  to  the  very  rignt,  &c.,  plain- 
tiff ought  to  have  judgment  to  recover  his 
damages  (not  mentioning  costs),therefore,&c. 

The  Court  on  a  subsequent  application  by 
plaintiff,  ordered  the  master  to  tax  plaintiff 
his  general  costs  of  the  cause,  but  to  allow 
defendant  his  costs  of  the  issues ;  and  that 
each  party  should  pay  his  own  costs  of  the 
motion  to  enter  judgment  according  to  the 
right.     Guest  v.  Elvoes,  118. 

(2.)  See  Practice,  XI.  3. 
XXXIl.  3  &  4  W.  4,  c.  63.    (Indentures  of 
apprenticeship.)    Jurisdiction  of  justices  in 
bmding  parish  apprentices.    Poor,  II.  1. 
XXXlir:  4  &  5  W.  4,  c.  76.    (Poor.) 

1.  Sec.  72.    To  what  sessions  application  for 
order  of  filiation  to  be  made.    Battardy,  I. 

2.  Sec.  79.     What  sufficient  notice  under. 
Poor,  VII.  3,  (1.) 

3.  Sec.  81.  What  to  be  stated  in  notice  of 
appeal.    Poor,  VII.  2. 

XXXIV.  5  &  6  W.  4,  c.  50.  (Highways.) 
Requisites  of  order  of  justices  for  stopping 
and  diverting  highways.     Highway,  II.  1. 

XXXV.  5  it  6  W.  4.  c.  76.  (Municipal  Cor- 
porations.) 

1.  Power  of  Court  to  restore  name  to  bur- 
gess list.     Corporation,  Municipal,  I. 

2.  How  far  bankrupt  disqualified  from  hold- 
ine  office.     Corporation,  Municipal,  III. 

3.  Funds  for  charitable  purposes. 

Semble,  that,  if  property  be  granted  to  a 
corporation,  subject  to  a  payment  for  chari- 
table purposes  imposed  by  the  grantor,  this 
falls  under  the  provisions  of  sect.  71,  of  stat. 
5  &  6  W.  4,  c.  76 ;  and  that  sect.  68  applies, 
not  to  such  property,  but  to  cases  where  the 
payment  has  been  by  the  gift  of  the  corpora- 
tion itself.  Bex  v.  Sankey,  423.  (See  re- 
mainder of  placitum,  Attorney,  III.) 

XXXVI.  7  W.  4  &  1  V.  c.  78.  (Municipal 
Corporations.)    Power  of  Court  to  restore 


name  to  burgess  list.      Corporation,  Muni- 
cipal, I. 
Seco:ydly  :  Decisions  on  local  acts. 

XXXVII.  Paddincton  parish  regulation  Act. 
Election  of  parish  ofHcers.    ParisJt,  1. 1. 

XXXVIII.  Great  Dover  Street  Road. 

1 .  Ruteability  of  tolls.    Poor,  I.*  1 ,  (3.) 

2.  Notice  of  appeal.    Poor,  I.  1,  (3.) 

XXXIX.  Inclosure  act. 

1.  At  what  time  legal  seisin  in  allotments 
takes  effect  under  commissioners'  award. 
Incloture, 

2.  Liability  to  poor-rate  of  parson's  corn  rent 
in  lieu  of  tithes.    Poor,  I.  1,  (2.) 

XL.  London  Dock  Company!  compensation 
for  injury  to  property. 

The  London  Dock  Company  were  em« 
powered  by  statute  to  make  a  new  fintjrance 
to  their  docks,  and  to  purchase  houefs,  lands, 
&.C. ;  and  a  jury  was  to  assess  (in  case  of 
disagreement)  the  purchase-money  to  be 
paid  for  houses,  &c.,  and  the  compensation 
to  be  niade  for  sood-will,  improvements,  or 
for  any  iniury  to  oe  sustained  by  any  person 
interested  in  houses  so  purchased.  By  sub- 
sequent sections  they  were  empowered  to 
take  down  all  houses,  &c.,  to  be  purchased 
by  them  under  the  act,  to  level  the  ground, 
and  to  stop  up  all  ways  on  the  lands  to  be 
purchased  (with  one  exception);  to  stop  or 
turn  any  highway  interfering  with  their 
works,  with  consent  of  two  justices,  6lc.  ; 
and  to  provide  such  sluices,  bridges,  roads, 
&c.,  communicating  with  the  docks  and 
works,  as  they  should  from  time  to  time 
judge  necessary.  It  was  then  enacted  that, 
if  any  person  having  an  estate  or  interest  not 
less  than  a  tenancy  from  vear  to  year  in  any 
houses,  lands,  &c.,  should  be  iniured  in  bis 
said  estate  or  interest,  by  the  making  of  any 
such  cut,  sluice,  bridge,  road,  or  other  work, 
such  person  should  be  compensated  by  the 
company  for  such  injury,  the  compensation 
to  be  assessed  by  a  jury  in  case  of  disagree- 
ment. 

The  company,  acting  under  the  statute, 
pulled  down  a  number  of  houses,  and  made  a 
cut  which  intercepted  several  thoroughfares, 
and  obliged  those  who  had  formerly  used 
them  to  take  circuitous  routes.  The  tenants 
of  a  neighboring  public-house  demanded 
compensation  for  injury  to  their  estate  and 
interest,  inasmuch  as  the  pulling  down  of 
premises  and  the  obstruction  of  access  had 
diminished  the  resort  of  persons  to  the  house ; 
and  also,  as  the  occupiers  of  the  house  were 
cut  off  from  thoroughfares  to  the  house  for- 
meriy  used ;  and  thereby  the  value  of  the 
premises  to  sell  or  let  as  a  public  house  or 
shop,  but  not  as  a  private  residence,  was 
lessened. 

held,  that  the  claimants  were  not  entitled 
to    compensation.      Bex   v.   London  Dock 
Company,  163. 
XLI.  Thames  and  Isis  navigation :  compensa- 
tion. 

By  acta  relating  to  a  river  navigation, 
commissioners  were  authorized  to  make 
such  cuts  as  they  should  deem  necessary  for 
the  navigation,  provided  that  no  cut  should 
divert  or  stop  up  the  present  channel  of  the 
river,  or  aher  the  course  of  the  stream ;  and 
to  make  such  horse  towing>paths  as  they 
should  think  convenient  for  the  navigation. 
If  any  person  should  think  himself  aggrieved, 
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dsmaged,  or  injared,  by  amy  work  made  by 
the  commiFsioDere,  or  by  the  operetion  or 
effect  of  any  such  work,  and  ahoold  make 
complaint  to  the  commissionera,  they  were 
to  hear,  aod  report  to  a  subsequent  general 
mee:ing,  at  which  the  commissioners  were 
to  make  sack  order,  determination,  and 
judgment  thereon  as  to  them  shoald  seem 
just,  and  give  sach  satisfaction  as  they 
should  thiniL  reasonable.  And,  if  the  partv 
complaining  should  be  dissatisfied  with  such 
order,  6lc.,  he  might  appeal  to  the  quarter 
sessions,  who  should  make  adjudication 
thereon,  and  award  such  costs  to  either 
party  as  they  should  think  reasonable, 
wb:ch  order  and  determination  should  be 
final  and  conclusive  to  all  intents  and  ptir« 
poses  whateTer. 

A  mandamus  recited  that  B.  was  aeixed  iu 
fee  of  an  ancient  towing-path,  on  a  part  of 
the  rirer,  and  to  the  exclusive  right  of  towing 
barges  at  that  part,  taking  reasonable  tolU 
tor  such  !owicg  by  his  horses ;  that  the  com> 
raissioners  made  a  cut,  by  which  the  barges 
were  caaMed  to  avoid  that  part  of  the  river, 
di5p<:cse  wiih  the  use  of  the  horses,  and  with- 
hoIJ  ihe  toll ;  that  the  commissioners  had,  by 
the  cut.  injured  the  old  channel  of  the  river, 
and  made  the  navigation  of  the  part  aforesaid 
less  easy  and  convenient,  and  diverted  the 
navigation  of  ibe  river  from  B.'s  towing-path, 
and  rendered  the  towing-path,  and  his  ex- 
clusive n^ht,  wholly  unprofitable;  that  so  B. 
wa3  aggrieved.  &c. :  that  he  bad  complained 
*o  the  commissioners  and  demanded  com- 
pensa'ion  adeqaa!e  to  the  injury  which  he 
had  sustained  ;  that  the  commissioners,  at  a 
s.:L5e:;uent  general  meeting,  made  an  order. 
Jeterrair.ati-jn.  and  judgment  that  they  could 
ro:  accede  to  B.*s  application;  that  B.  being 
dissjiisncd  with  such  order,  appealed  to  the 
<;  jarter  sessions,  who  ordered  the  coramis- 
s.oners  to  pay  B.  WOOL  in  full  compensation 
tor  the  in-  jry  sustained  by  him,  and  2002. 
costs,  wh.cb  they  refused  to  pay;  and  the 
writ  commanded  them  to  pay. 

Return,  That  the  commissioners,  believing 
B.  had  no  claim  to  compensation,  did  not  hear 
evidence  on  the  complaint,  or  the  amount  of 
the  ailezed  loss,  and  notified  to  B.  that  they 
refused  To  accede  to  his  application ;  that  B. 
treatirg  this  ret'usal  as  an  order,  d&c.,  ap- 
pealed; that,  on  the  appeal,  the  commis- 
s.or.ers  objected  that  the  refusal  was  not  an 
order,  but  the  quarter  sessions  overruled  the 
objection  ;  that  the  cut  enabled  navigators  to 
avoid  a  dangerous  bend  of  the  river;  that  B. 
was  no  t'artrrer  entitled  to  the  path  than  as 
owner  ot  the  land;  that  they  had  not  ob- 
structed his  towing-path,  nor  placed  any  ob- 
stacle to  the  navigation  against  the  towii 


ath  ;  that  parties  mifht,  and  sometimes 


ing- 
did, 


stiil  navig^ite  by  the  o.d  channel.  Held, 

;1.)  Tiiiat  the  refusal  of  the  commissioners 
was  an  order,  determination,  and  judgment, 
from  w-h:ch  an  appeal  lay  to  the  sessions. 

{2.)  That  the  sessions  had  jurisdiction  to 
award  compensation  to  B.,  both  for  the 
damage  su tiered  by  his  towing  path  being  less 
used,  and  for  the  obstruction  of  the  old  navi- 
gation. 

v3/  That  the  order  of  sessions  was  final  and 

conclusive,  and  must  be  he!d  to  have  been 

^ade  on  bo:h  complaints,  inasmuch  as  the 

^m  (assuming  it  to  negative  the  obstruc- 


tion of  the  navigatkm)  did  not  deny  that  the 
sessions  had  foaJod  sach  obstmctioB. 

(4.)  A  peremptory  mandamus  vns  awuded 
to  the  commissionera  to  pav  the  money. 

(5.)  But  the  Court  would  not  give  the  pror 
secutor  costs  of  the  mandamus,  under  sul  1 
W.  4,  c.  21,  8.  6,  considering  the  questioa  to 
have  been  very  doubtful.  Ra  v.  Cemmk- 
wnstionert  of  Tkames  and  Ins,  801. 
XLII.  Harwich  paving  act. 
Liability  of  clerk  to  commissioDen  ibr  their 

negligence.    Fleadimg,  II.  1. 

STEWARD. 

Of  manor ;  mandamus  to,  to  admit  to  oopjboli 
Copyhold,  I. 

SURRENDER. 

Of  copyhoU  estate. 

1.  By  whom  to  be  taken.    C«fyMd,  III. 

2.  Devise  of  copyhold  by  heff  witboat  m- 
render.    Devise,  II. 

3.  To  what  devises  stat.  55  G.  3,  c  192,  ex- 
tends.    Deoise,  II. 

TENDER. 

I.  How  to  be  pleaded. 

1.  In  indebitatus  aasumpait.    PZcadts;,  IV. 
5,  a) 

2.  In  replevin.    ReptertM,  I. 

II.  What  it  admits.    Evidence,  XI. 

TENEMENT. 
Settlement  by  renting.    Poor,  V. 

TOLLS. 
Rateability  to  poor-rate.    Poor,  1. 1,  (3.) 

TOWN  CLERK. 

I.  Lienof,  on  papers  of  corporation.  AiUmejff 

II.  Interference  of  Court  to  compel  hiffl  to 
furnish  evidence  against  himself.  Emdesa, 
XV. 

TRADE. 

Assignees  for  benefit  of  creditors  how  far 
empowered  to  carry  on  trade  of  assignor. 
Astignment,  I. 

TRIAL,  NEW. 

I.  Verdict  against  evidence.    Evidenee^  XIV. 

II.  To  amend  pleadings  conformably  with  spe- 
cial finding  of  the  j  ory.    Practice^  XI.  3. 

III.  Costa  of  rule.    Evidence,  IX.  2. 

IV.  When  Court  will  compel  payment  of 
money  into  Court  pending  rule  for  new  trial. 
Payment  into  ConH,  I. 

TURNPIKE  ROAD. 

I.  Removal  ofofficera  by  commissioners  onder 
stat.  4  6.  4,  c.  95.    Stainte^  XXIII.  1. 

II.  Tolls  under  local  act.  whether  rateible  (o 
poor-rate.    Poor,  I.  1.  (3.) 

VARIANCE. 

What  variance  between  record  aod  Acts 
proved  will  entitle  plaintiff  to  judgment  luder 


Index. 
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Stat.    3  d&  4  W.  4,  c.  42,  8.  24.    Statute 
XXXI.  2,  (1.) 
See  also  Pleadingt  X. 

VERDICT. 

I.  How  verdict  to  be  entered  after  special  find- 
ing by  jury. 

The  Judge  at  Nisi  Prius  having  told  the 
jury  that,  in  case  of  their  believing  a  par- 
ticular fact,  the  verdict  must  be  for  the 
plaintiff,  the  jury  retired,  and  the  J.udge  and 
counsel  on  both  sides  Quitted  the  Court, 
leaving  the  associate.  The  jury  returned 
into  Court,  and  told  the  associate  that  they 
found  the  fact ;  the  associate  then  informed 
them  that  this  was  a  verdict  for  the  plaintiff, 
and  entered  it  so:  but  the  jury  expressed  to 
him  their  dissent,  and  said  that  they  were  not 
agreed  to  find  for  the  plaintiff.       ^ 

The  Court  discharged  a  rule  nisi,  obtained 
on  affidavit  of  these  facts,  for  setting  aside 
the  verdict  and  having  a  new  trial,  upon  the 
ground  (only)  ofthe  jury  not  having  agreed 
to  find  for  the  plaintiff.  Doe  dem.  Letoit  v. 
Batter,  129. 

II.  Special  finding  under  stat,  3  Sc4  W.  4,  c. 
42,  8.  24,  its  effect  on  judgment  and  costs. 
Statute,  XXXI.  2,(1.) 

III.  Power  of  Jud^e  at  trial  to  discharge  jury 
from  giving  verdict.    Cuttom,  III. 

VESTRY. 
Election  of  parish  officers.    Parish,  I. 


WAIVER. 

Parol  waiver  of  written  contract,- when  good. 
Fraudt,  Statute  of,  L  1. 

WARRANT. 

I.  Of  distress,  what  to  be  stated  in  it.  Jus 
txees,  II.  1. 

II.  Arrest  .without  sherifTs  warrant,  its  effect. 
Arrest,  II. 

WATER. 
Right  of  enjoyment  of.    See  Easement,  I. 

WAY. 
See  Highway  ;  Tur^npike  Road. 

WIFE. 
See  Baron  axd  Feme. 

WILL. 
See  Devise. 

WRIT  OF  ERROR. 
See  Error,  Writ  of. 

WRITING. 

I.  How  far  agreement  in  writing  under  Statute 
of  Frauds  may  be  waived  by  parol.  Frauds, 
Statute  of,  1.  1. 

II.  Proof  of  handwriting.    Handwriting. 
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